99TH CONGRESS | HOUSE OF REPRESENTATIVES Soroas
EXPORT ADMINISTRATION ACT
JunE 25, 1985.—Ordered to be printed 7 OF coN\\\‘ERcE'
DEPNRTM AW LisRARY

Mr. BoNKER, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S 883]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 883) to
extend the Export Administration Act of 1979, having met, after
full and free conference, have agreed to recommend and do recom-
mend to their respective Houses as follows:

That the Senate recede from its disagreement to the amendment
of the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment insert the following:

SECTION 1. SHORT TITLE.

Titles I and II of this Act may be cited as the “Export Adminis-
tration Amendments Act of 1985”.

TITLE I-AMENDMENTS TOO FEXPORT ADMINISTRATION ACT
1979

SEC. 101. REFERENCE TO THE ACT.

Except as otherwise expressly provided, whenever in this title an
amendment is expressed in terms of an amendment to a section or
other provision, the reference shall be considered to be made to a
section or other provision of the Export Admunistration Act of 1979.
SEC. 102. FINDINGS.

Section 2 (50 U.S.C. App. 2401) is amended as follows:

(1) Paragraph (2) is amended by striking out “by strengthen-
ing the trade balance and the value of the United States dollar,
thereby reducing inflation” and inserting in lieu thereof “by
earning foreign exchange, thereby contributing favorably to the
trade balance’.
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(2) Paragraph (3) is amended by striking out ‘“‘which would
strengthen the Nation's economy” and inserting in lieu thereof
“consistent with the economic, security, and foreign policy objec-
tives of the United States”.

(3) Paragraph (6) is amended to read as follows:

“(6) Uncertainty of export control policy can inhibit the ef-
forts of United States business and work to the detriment of the
A(éverall jattempt to improve the trade balance of the United

tates.”.

(4) Paragraph (9) is amended by striking out “achievement of
a positive balance of payments” and inserting in lieu thereof “a
positive contribution to the balance of payments”.

(5) Section 2 is amended by adding at the end the following:

‘“10) It is important that the administration of export con-
trols imposed for foreign policy purposes give special emphasis
to the need to control exports of goods and substances hazard-
ous to the public health and the environment which are banned
or severely restricted for use in the United States, and which, if
exported, could affect the international reputation of the United
States as a responsible trading partner.

“(11) The acquisition of national security sensitive goods and
technology by the Soviet Union and other countries the actions
or policies of which run counter to the national security inter-
ests of the United States, has led to the significant enhance-
ment of Soviet bloc military-industrial capabilities. This en-
hancement poses a threat to the security of the United States,
its allies, and other friendly nations, and places additional de-
mands on the defense budget of the United States.

“(12) Availability to controlled countries of goods and tech-
nology from foreign sources is a fundamental concern of the
United States and should be eliminated through negotiations
and other appropriate means whenever possible.

“(13) Excessive dependence of the United States, its allies, or
countries sharing common strategic objectives with the United
States, on energy and other critical resources from potential ad-
versaries can be harmful to the mutual and individual security
of all those countries.”.

SEC. 103. DECLARATION OF POLICY.
Section 8 (50 U.S.C. App. 2402) is amended as jollows:
(1) Paragraph (3) 1s amended by inserting before the period at
the end ‘“or common strategic objectives”.
(2) Paragraph (7) is amended—

(A) by striking out ‘“every reasonable effort” in the second
sentence and inserting in lieu thereof “reasonable and
prompt efforts’; and

(B) by striking out “resorting to the imposition of controls
on exports from the United States” in the second sentence
and inserting in lieu thereof ‘“‘imposing export controls”.

(3) Paragraph (8) is amended—

(A) by striking out “every reasonable effort” in the second
sentence and inserting in lieu thereof ‘reasonable and
prompt efforts’; and
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(B) by striking out ‘resorting to the imposition of export
controls’ in the second sentence and inserting in lieu there-
of “imposing export controls”.

(4) Paragraph (9) i1s amended—

(A) by inserting ‘“or common strategic objectives’ after
“commitments” each place it appears; and

(B) by inserting before the period at the end the follow-
ing: “, and to encourage other friendly countries to cooper-
ate in restricting the sale of goods and technology that can
harm the security of the United States”.

(5) Section & 1s amended by adding at the end the following:

“U12) It is the policy of the United States to sustain vigorous
scientific enterprise. To do so involves sustaining the ability of
scientists and other scholars freely to communicate research
findings, in accordance with applicable prouvisions of law, by
means of publication, teaching, conferences, and other forms of
scholarly exchange.

“C13) It is the policy of the United States to control the export
of goods and substances banned or severely restricted for use in
the United States in order to foster public health and safety
and to prevent injury to the foreign policy of the United States
as well as to the credibility of the United States as a responsi-
ble trading partner.

“(14) It is the policy of the United States to cooperate with
countries which are allies of the United States and countries
which share common strategic objectives with the United States
in mimwmuzing dependence on imports of energy and other criti-
cal resources from potential adversartes and in developing alter-
native supplies of such resources in order to minimize strategic
threats posed by excessive hard currency earnings derived from
such resource exports by countries with policies adverse to the
security interests of the United States.

“015) It 1s the policy of the United States, particularly in light
of the Soviet massacre of innocent men, women, and children
aboard Korean Air Lines flight 7, to continue to object to excep-
tions to the International Control List for the Union of Souviet
Socialist Republics, subject to periodic review by the Presi-
dent.”.

SEC. 104d. GENERAL PROVISIONS.
(a) VALIDATED LICENSES AUTHORIZING MuLrtIipLE ExPOrRTS.—Sec-
tion 4(a)2) (50 U.S.C. App. 2403(a)(2) s amended to read as follows:
“2) Validated licenses authorizing multiple exports, issued
pursuant to an application by the exporter, in lieu of an indi-
vidual validated license for each such export, including, but not

limited to, the following:

“ltA) A distribution license, authorizing exports of goods
to approved distributors or users of the goods in countries
other than controlled countries. The Secretary shall grant
the distribution license primarily on the basis of the reli-
ability of the applicant and foreign consignees with respect
to the prevention of diversion of goods to controlled coun-
tries. The Secretary shall have the responsibility of deter-
nuning, with the assistance of all appropriate agencies, the
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reliability of applicants and their immediate consignees.
The Secretary’s determination shall be based on appropri-
ate investigations of each applicant and periodic reviews of
licensees and their compliance with the terms of licenses
issued under this Act. Factors such as the applicant’s prod-
ucts or volume of business, or the consignees’ geographic lo-
cation, sales distribution area, or degree of foreign owner-
ship, which may be relevant with respect to individual
cases, shall not be determinative in creating categories or
general criteria for the denial of applications or withdraw-
al of a distribution license.

“(B) A comprehensive operations license, authorizing ex-
ports and reexports of technology and related goods, includ-
ing items from the list of militarily critical technologies de-
veloped pursuant to section 5(d) of this Act which are in-
cluded on the control list in accordance with that section,
from a domestic concern to and among its foreign subsidi-
aries, affiliates, joint venturers, and licensees that have
long-term, contractually defined relations with the exporter,
are located in countries other than controlled countries,
and are approved by the Secretary. The Secretary shall
grant the license to manufacturing, laboratory, or related
operations on the basis of approval of the exporter’s systems
of control, including internal proprietary controls, applica-
ble to the technology and related goods to be exported
rather than approval of individual export transactions. The
Secretary and the Commissioner of Customs, consistent
with their authorities under section 12(a) of this Act, and
with the assistance of all appropriate agencies, shall peri-
odically, but not less frequently than annually, perform
audits of licensing procedures under this subparagraph in
order to assure the integrity and effectiveness of those pro-
cedures.

“C) A project lLicense, authorizing exports of goods or
technology for a specified activity.

“(D) A service supply license, authorizing exports of spare
or replacement parts for goods previously exported.”.

(b) ConTrOL L1sT.—Section 4(b) is amended—

(1) by striking out “Commodity” and ‘“commodity’; and

(2) by striking out ‘‘consisting of any goods or technology sub-
ject to export controls under this Act” and inserting in lieu
thereof “stating license requirements (other than for general li-
censes) for exports of goods and technology under this Act”.

(c) FOREIGN AVAILABILITY.—Section 4(c) is amended—

(1) by striking out “significant’ and inserting in lieu thereof
“sufficient’;

(9) by inserting after “those produced in the United States”
the following: “so as to render the controls ineffective in achiev-
ing their purposes’; and

(3) by adding at the end the following: “In complying with
the provisions of this subsection, the President shall give strong
emphasis to bilateral or multilateral negotiations to eliminate
foreign availability. The Secretary and the Secretary of Defense
shall cooperate in gathering information relating to foreign
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availability, including the establishment and maintenance of a
Jointly operated computer system.’.

(d) NoTtiricATION OF PuUBLIC AND CONSULTATION WitH BUSI-
NESS.—Section 4(f) 1s amended to read as follows:

“f) Nortirication oF THE Pusric; ConsurraTiON Wire BusI-
NESS.—The Secretary shall keep the public fully apprised of changes
in export control policy and procedures instituted in conformity
with this Act with a view to encouraging trade. The Secretary shall
meet regularly with representatives of a broad spectrum of enter-
prises, labor organizations, and citizens interested in or affected by
export controls, in order to obtain their views on United States
ex;;ort c,?ntrol policy and the foreign availability of goods and tech-
nology.".

SEC. 105. NATIONAL SECURITY CONTROLS.
(a) AUTHORITY.—

(1) TRANSFERS TO EMBASSIES OF CONTROLLED COUNTRIES.—
Section 5(a)1) (50 U.S.C. App. 2404(a)1)) is amended by insert-
ing after the first sentence the following new sentence: “The au-
thority contained in this subsection includes the authority to
prohubit or curtail the transfer of goods or technology within
the U{lited States to embassies and affiliates of controlled coun-
tries.”.

(2) CLERICAL AMENDMENT.—Section 5(a)(2) is amended—

(A) by striking out ‘“(A)”; and
(B) by striking out subparagraph (B).

(3) SAFEGUARDS TO PREVENT DIVERSIONS.—Section 5(a)(8) is

amended by striking out the last sentence.
(b) Poricy TowArD INDIVIDUAL COUNTRIES.—

(1) CONTROLLED COUNTRIES.—Section 5(b) is amended by strik-
wing out the first sentence and inserting in liew thereof the fol-
lowing: ‘(1) In administering export controls for national secu-
rity purposes under this section, the President shall establish as
a list of controlled countries those countries set forth in section
620(f) of the Foreign Assistance Act of 1961, except that the
President may add any country to or remove any country from
such list of controlled countries if he determines that the export
of goods or technology to such country would or would not (as
the case may be) make a significant contribution to the military
potential of such country or a combination of countries which
would prove detrimental to the national security of the United
States. In determining whether a country is added to or re-
moved from the list of controlled countries, the President shall
take into account—

“lA) the extent to which the country’s policies are adverse
to the national security interests of the United States;

“(B) the country’s Communist or non-Communist status;

“(C) the present and potential relationship of the country
with the United States;

“UD) the present and potential relationships of the coun-
try with countries friendly or hostile to the United States;

‘‘E) the country’s nuclear weapons capability and the
country’s compliance record with respect to multilateral nu-
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clear weapons agreements to which the United States is a
party; and
f‘({? such other factors as the President considers appro-
priate.
Nothing in the preceding sentence shall be interpreted to limit the
authority of the President provided in this Act to prohibit or curtail
the export of any goods or technology to any country to which ex-
ports are controlled for national security purposes other than coun-
tries on the list of controlled countries specified in this paragraph.”.

(2) EXPORTS TO cocoM countries.—Section 5(b) is amended by
adding at the end the following:

“C2) No authority or agermission to export may be required under
this section before goods or technology are exported in the case of
exports to a country which maintains export controls on such goods
or technology cooperatively with the United States pursuant to the
agreement of the group known as the Coordinating Committee, if
the goods or technology is at such a level of performance character-
istics that the export of the goods or technolggy to controlled coun-
tries requires only notification of the participating governments of
the Coordinating Committee.”.

(3) TECHNICAL AMENDMENT.—Section 5(b)1), as amended by
paragraph (1) of this subsection, is amended in the last sentence
by striking out “‘specified in the preceding sentence” and insert-
ing in lieu thereof “set forth in this paragraph”.

(c) CoNTROL LIST.—

(1) ANNUAL REVIEW.—Section 5(c) is amended—

(A) in paragraph (1) by striking out “commodity”; and
. (B) by amending paragraph (3) to read as follows:

“(3) The Secretary shall review the list established pursuant to
this subsection at least once each year in order to carry out the
policy set forth in section 3(2)(A) of this Act and the provisions of
this section, and shall promptly make such revisions of the list as
may be necessary after each such review. Before beginning each
annual review, the Secretary shall publish notice of that annual
review in the Federal Register. The Secretary shall provide an op-
portunity during such review for comment and the submission of
data, with or without oral presentation, by interested Government
agencies and other affected or potentially affected parties. The Sec-
retary shall publish in the Federal Register any reuvisions in the list,
with an explanation of the reasons for the revisions. The Secretary
shall further assess, as part of such review, the availability from
sources outside the United States of goods and technology compara-
ble to those subject to export controls imposed under this section.”.

(2) ErrFectiVE DATE.—The amendment made by paragraph
(1)XB) of this subsection shall take effect on October 1, 1985.

(d) ExporT LICENSES.—Section 5(e) is amended—

(1) in paragraph (1) by striking out “a qualified general li-
cense in lieu of a validated license” and inserting in lieu there-
of “the multiple validated export licenses described in section
4(a)?) of this Act in lieu of individual validated licenses’; and

(2) by striking out paragraphs (3) and (4) and inserting in lieu
thereof the following:

“t38) The Secretary, subject to the prouvisions of subsection (1) of
this section, shall not require an individual validated export license



7

for replacement parts which are exported to replace on a one-for-one
basis parts that were in a good that has been lawfully exported
from the United States.

“U) The Secretary shall periodically review the procedures with
respect to the multiple validated export licenses, taking appropriate
action to increase thewr utilization by reducing qualification require-
ments or lowering minimum thresholds, to combine procedures
which overlap, and to eliminate those procedures which appear to
be of marginal utility.

“(5) The export of goods subject to export controls under this sec-
tion shall be eligible, at the discretion of the Secretary, for a distri-
bution license and other licenses authorizing multiple exports of
goods, in accordance with section 4(a)2) of this Act. The export of
technology and related goods subject to export controls under this
section shall be eligible for a comprehensive operations license in ac-
cordance with section 4(a)(2)(B) of this Act.”.

(e) INDEXING.—Section 5(g) is amended to read as follows:

“lg¢) INDEXING.—In order to ensure that requirements for validat-
ed licenses and other licenses authorizing multiple exports are peri-
odically removed as goods or technology subject to such require-
ments becomes obsolete with respect to the national security of the
United States, regulations 1ssued by the Secretary may, where appro-
priate, provide for annual increases in the performance levels of
goods or technology subject to any such licensing requirement. The
regulations issued by the Secretary shall establish as one criterion
for the removal of goods or technology from such license require-
ments the anticipated needs of the military of controlled countries.
Any such goods or technology which no longer meets the perform-
ance levels established by the regulations shall be removed from the
list established pursuant to subsection (c) of this section unless,
under such exceptions and under such procedures as the Secretary
shall prescribe, any other department or agency of the United States
objects to such removal and the Secretary determines, on the basis
of such objection, that the goods or technology shall not be removed
from the lList. The Secretary shall also consider, where appropriate,
removing site visitation requirements for goods and technology
which are removed from the lList unless objections described in this
subsection are raised.”.

() MuLTILATERAL ExPorT CoNTROLS.—Section 5(i) 1s amended—

(1) by striking out paragraph (3);

(2) wn paragraph (4)—

(A) by striking out ‘(4)” and inserting in lieu thereof
“3)”: and

(B) by striking out “pursuant to paragraph (3)” and in-
ser(tiing in lieu thereof “by the memgers of the Committee’;
an

(3) by adding at the end the following:

“C4) Agreement to enhance full compliance by all parties with
the export controls imposed by agreement of the Commuittee
through the establishment of appropriate mechanisms.

“(5) Agreement to improve the International Control List and
minimize the approval of exceptions to that list, strengthen en-
forcement and cooperation in enforcement efforts, provide suffi-
clent funding for the Commuttee, and improve the structure and
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function of the Secretariat of the Committee by upgrading pro-
fessional staff, translation services, data base maintenance,
communications, and facilities.

“(6) Agreement to coordinate the systems of export control
documents used by the participating governments in order to
verify effectively the movement of goods or technology subject to
controls by the Committee from the country of any such govern-
ment to any other place.

“(7) Agreement to establish uniform, adequate criminal and
civil penalties to deter more effectively diversions of items con-
trolled for export by agreement of the Committee.

“(8) Agreement to increase on-site inspections by national en-
forcement authorities of the participating governments to ensure
that end users who have imported items controlled for export by
agreement of the Committee are using such items for the stated
end uses, and that such items are, in fact, under the control of
those end users.

“(9) Agreement to strengthen the Committee so that it func-
tions effectively in controlling export trade in a manner that
better protects the national security of each participant to the
mutual benefit of all participants.”.

(g) CommERCIAL AGREEMENTS WiTH CERTAIN COUNTRIES.—Section
5() is amended to read as follows:

“0) CommerciAL AGREEMENTS Wit CERTAIN COUNTRIES.—(1)
Any United States firm, enterprise, or other nongovernmental entity
which enters into an agreement with any agency of the government
of a controlled country, that calls for the encouragement of techni-
cal cooperation and that is intended to result in the export from the
United States to the other party of unpublished technical data of
United States origin, shall report to the Secretary the agreement
with such agency in sufficient detail.

“(2) The prouisions of paragraph (1) shall not apply to colleges,
universities, or other educational institutions.”.

(h) Necoriations Wit OrHER COUNTRIES.—Section 4(k) 1s
amended—

(1) by inserting after ‘conducting negotiations with other
countries” the follouing: “, including those countries not par-
ticg)atzng in the group known as the Coordinating Commuttee,””:
an

(2) by adding at the end the following: “In cases where such
negotiations produce agreements on export restrictions compara-
ble in practice to those maintained by the Coordinating Com-
mittee, the Secretary shall treat exports, whether by individual
or multiple licenses, to countries party to such agreements in
the same manner as exports to members of the Coordinating
Committee are treated, including the same manner as exports
are treated under subsection (b)2) of this section and section
10(0) of this Act.”.

(i) Drversion oF CONTROLLED GoOopS or TECHNOLOGY.—Section
5(1) 1s amended to read as follows:

“(l) Diversion oF CONTROLLED Goops oOr TECHNOLOGY.—(1)
Whenever there is reliable evidence, as determined by the Secretary,
that goods or technology which were exported subject to national se-
curity controls under this section to a controlled country have been
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diverted to an unauthorized use or consignee in violation of the con-
ditions of an export license, the Secretary for as long as that diwver-
sion continues—
“CA) shall deny all further exports, to or by the party or par-
ties responsible for that diversion or who conspired in that di-
version, of any goods or technology subject to national security
controls under this section, regardless of whether such goods or
tec‘iimology are available from sources outside the United States;
an
“(B) may take such additional actions under this Act with re-
spect to the party or parties referred to in subparagraph (A) as
the Secretary determines are appropriate in the circumstances to
deter the further unauthorized use of the previously exported
goods or technology.

“92) As used in this subsection, the term ‘unauthorized use’ means
the use of United States goods or technology in the design, produc-
tion, or maintenance of any item on the United States Munitions
List, or the military use of any item on the International Control
List of the Coordinating Commuttee.”.

() AppIrTIONAL NATIONAL SECURITY PROVISIONS.—Section J s
amended by adding at the end the following new subsections:

“(m) Goops CONTAINING MICROPROCESSORS.—Export controls may
not be imposed under this section on a good solely on the basis that
the good contains an embedded microprocessor, if such microproces-
sor cannot be used or altered to perform functions other than those
1t performs in the good in which 1t 1s embedded. An export control
may be imposed under this section on a good containing an embed-
ded mucroprocessor referred to in the preceding sentence only on the
basis that the functions of the good itself are such that the good, if
exported, would make a significant contribution to the military po-
tential of any other country or combination of countries which
‘Lsuould prove detrimental to the national security of the United

tates.

“(n) SEcuriTY MEASURES.—The Secretary and the Commissioner
of Customs, consistent with their authorities under section 12(a) of
this Act, and in consultation with the Director of the Federal
Bureau of Investigation, shall provide advice and technical assist-
ance to persons engaged in the manufacture or handling of goods or
technology subject to export controls under this section to develop se-
curlzty systems to prevent violations or evasions of those export con-
trols.

“lo) RECORDKEEPING.—The Secretary, the Secretary of Defense,
and any other department or agency consulted in connection with a
license application under this Act or a revision of a list of goods or
technology subject to export controls under this Act, shall make and
keep records of theiwr respective aduvice, recommendations, or deci-
sions in connection with any such license application or revision, in-
cluding the factual and analytical basis of the aduvice, recommenda-
tions, or decisions.

“(p) NationaL SEcurIiTy CoNnTrROL OFFICE.—To assist in carrying
out the policy and other authorities and responsibilities of the Sec-
retary of Defense under this section, there is established in the De-
partment of Defense a National Security Control Office under the

- direction of the Under Secretary of Defense for Policy. The Secretary
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of Defense may delegate to that office such of those authorities and
responsibilities, together with such ancillary functions, as the Secre-
tary of Defense considers appropriate.

“l@) ExcLusioN FOR AGRICULTURAL CommopITIES.—This section
does not authorize export controls on agricultural commodities, in-
cluding fats, oils, and animal hides and skins.”.

SEC. 106. MILITARILY CRITICAL TECHNOLOGIES,

(a) Section 5(d) (50 U.S.C. App. 2404(d) is amended—

(1) in paragraph (2)—

(A)in sub’paragraph (B) by striking out ‘“and” after ‘‘test
equipment,’;

(B) by adding “and” at the end of subparagraph (C);

(C) by inserting after subparagraph (C) the following:

“(D) keystone equipment which would reveal or give insight
into the design and manufacture of a United States military
system,’” and

(D) by striking out ‘“‘countries to which exports are con-
trolled under this section’ and inserting in lieu thereof the
following: “, or available in fact from sources outside the
United States to, controlled countries’” and

(2) by striking out paragraphs (4) through (6) and inserting in
lieu thereof the following:

“4) The Secretary and the Secretary of Defense shall integrate
items on the list of militarily critical technologies into the control
list in accordance with the requirements of subsection (c) of this sec-
tion. The integration of items on the list of mulitarily critical tech-
nologes into the control list shall proceed with all deliberate speed.
Any disagreement between the Secretary and the Secretary of De-
fense regarding the integration of an item on the list of militarily
critical technologies into the control list shall be resolved by the
President. Except in the case of a good or technology for which a
validated license may be required under subsection (f)(4) or (hX6) of
this section, a good or technology shall be included on the control
list only if the Secretary finds that controlled countries do not pos-
sess that good or technology, or a functionally equivalent good or
technology, and the good or technology or functionally equivalent
good or technology is not available in fact to a controlled country
from sources outside the United States in sufficient quantity and of
comparable quality so that the requirement of a validated license
for the export of such good or technology is or would be ineffective
in achieving the purpose set forth in subsection (a) of this section.
The Secretary and the Secretary of Defense shall jointly submit a
report to the Congress, not later than 1 year after the date of the
enactment of the Export Administration Amendments Act of 1985,
on actions taken to carry out this paragraph. For the purposes of
this paragraph, assessment of whether a good or technology is func-
tionally equivalent shall include consideration of the factors de-
scribed in subsection (f)(3) of this section.

“(5) The Secretary of Defense shall establish a procedure for re-
viewing the goods and technology on the list of militarily critical
technologies at least annually for the purpose of removing from the
list of mulitarily critical technologies any goods or technology that
are no longer militarily critical. The Secretary of Defense may add
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to the list of militarily critical technologies any good or technology
that the Secretary of Defense determines is mulitarily critical, con-
sistent with the provisions of paragraph (2) of this subsection. If the
Secretary and the Secretary of Defense disagree as to whether any
change in the list of militarily critical technologies by the addition
or removal of a good or technology should also be made in the con-
trol list, consistent with the provisions of the fourth sentence of
paragraph (4) of this subsection, the President shall resolve the dis-
agreement.

“C6) The establishment of adequate export controls for militarily
critical technology and keystone equipment shall be accompanied by
suitable reductions in the controls on the products of that technolo-

and equipment.

“47) The Secretary of Defense shall, not later than 1 year after the
date of the enactment of the Export Admunistration Amendments
Act of 1985, report to the Congress on efforts by the Department of
Defense to assess the impact that the transfer of goods or technology
on the list of militarily critical technologies to controlled countries
has i,tad or will have on the military capabilities of those coun-
tries.”.

SEC. 107. FOREIGN AVAILABILITY.

(a) CONSULTATIONS ON FOREIGN AVAILABILITY.—Section 5(f)1) (50
U.S.C. App. 2404(f)1)) is amended by inserting after ‘“The Secretary,
inhconsultatzon with” the following: ‘“‘the Secretary of Defense and
other”.

(b) DETERMINATIONS OF FOREIGN AvAIiLABILITY.—Section 5(f(3) is
amended to read as follows:

‘“C8) The Secretary shall make a foreign availability determination
under paragraph (1) or (2) on the Secretary’s own initiative or upon
receipt of an allegation from an export license applicant that such
avatlability exists. In making any such determination, the Secretary
shall accept the representations of applicants made in writing and
supported by reasonable evidence, unless such representations are
contradicted by reliable evidence, including scientific or physical ex-
amination, expert opinion based upon adequate factual information,
or intelligence information. In making determinations of foreign
availability, the Secretary may consider such factors as cost, reli-
ability, the avatlability and reliability of spare parts and the cost
and quality thereof, maintenance programs, durability, quality of
end products produced by the item proposed for export, and scale of
production. For purposes of this paragraph, ‘evidence’ may include
such items as foreign manufacturers’ catalogues, brochures, or oper-
ation or maintenance manuals, articles from reputable trade publi-
cations,” photographs, and depositions based upon eyewitness ac-
counts.”.

(¢) NEGOTIATIONS ON FOREIGN AVAILABILITY.—Section 5(f)(}) is
amended by striking out the first sentence and inserting in lieu
thereof the following: “In any case in which export controls are
maintained under this section notwithstanding foreign availabuility,
on account of a determination by the President that the absence of
the controls would prove detrimental to the national security of the
United States, the President shall actively pursue negotiations with
the governments of the appropriate foreign countries for the purpose
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of eliminating such avatlability. If, within 6 months after the Presi-
dent’s determination, the foreign availability has not been eliminat-
ed, the Secretary may not, after the end of that 6-month period, re-
quire a validated license for the export of the goods or technology
involved. The President may extend the 6-month period described in
the preceding sentence for an additional period of 12 months if the
President certifies to the Congress that the negotiations involved are
progressing and that the absence of the export control involved
zézould prove detrimental to the national security of the United
tates.”.

(d) OFFICE OF FOREIGN AVAILABILITY.—

. (1) EsTABLISHMENT.—Section 5(f)(5) is amended to read as fol-
ows:

“C5) The Secretary shall establish in the Department of Commerce
an Office of Foreign Availability which, in the fiscal year 1985,
shall be under the direction of the Assistant Secretary of Commerce
for Trade Administration, and, in the fiscal year 1986 and thereaf-
ter, shall be under the direction of the Under Secretary of Commerce
for Export Administration. The Office shall be responsible for gath-
ering and analyzing all the necessary information in order for the
Secretary to make determinations of foreign availability under this
Act. The Secretary shall make available to the Committee on For-
eign Affairs of the House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Senate at the end of
each 6-month period during a fiscal year information on the oper-
ations of the Office, and on improvements in the Government’s abil-
ity to assess foreign availability, during that 6-month periwod, in-
cluding information on the training of personnel, the use of comput-
ers, and the use of Foreign Commercial Service officers. Such infor-
mation shall also include a description of representative determina-
tions made under this Act during that 6-month period that foreign
availability did or did not exist (as the case may be), together with
an explanation of such determinations.”,

(2) CLERICAL AMENDMENT.—Section 5(f(6) is amended by
striking out “Office of Export Administration’ and inserting in
lieu thereof “Office of Foreign Availability”.

() REGULATIONS ON FOREIGN AVAILABILITY.—Section 5(f) is
amended by adding at the end the following new paragraph:

“(?) The Secretary shall issue regulations with respect to determi-
nations of foreign availability under this Act not later than 6
months after the date of the enactment of the Export Administra-
tion Amendments Act of 1985."".

(f) TecHNICAL ADVISORY COMMITTEES.—

(1) MemBERSHIP.—Section 5(h)(1) is amended by inserting *,
the intelligence community,” after “Departments of Commerce,
Defense, and State’’.

(2) MATTERS ON WHICH COMMITTEES CONSULTED.—Section
5(h)2) 1s amended in the second sentence—

(A) by striking out “and’ at the end of clause (C); and

(B) by inserting before the period at the end of the second
sentence the following: * and (E) any other questions relat-
ing to actions designed to carry out the policy set forth in
section 3(2)(A) of this Act.”.
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(3) FOREIGN AVAILABILITY CERTIFICATIONS.—Section 5(hJ)(6) 1s
amended by striking out “and prouvides adequate documenta-
tion” and all that follows through the end of the paragraph
and inserting in lieu thereof the following: “the technical aduvi-
sory comnuttee shall submit that certification to the Congress at
the same time the certification is made to the Secretary, togeth-
er with the documentation for the certification. The Secretary
shall investigate the foreign availability so certified and, not
later than 90 days after the certification is made, shall submut
a report to the technical advisory committee and the Congress
stating that—

“lA) the Secretary has removed the requirement of a validat-
ed license for the export of the goods or technology, on account
of the foreign availability,

“(B) the Secretary has recommended to the President that ne-
gotiations be conducted to eliminate the foreign availability, or

“C) the Secretary has determined on the basis of the investi-
gation that the forewgn availability does not exist.

To the extent necessary, the report may be submitted on a classified
basis. In any case in which the Secretary has recommended to the
President that negotiations be conducted to eliminate the foreign
availability, the President shall actively pursue such negotiations
with the governments of the appropriate foreign countries. If, within
6 months after the Secretary submits such report to the Congress,
the foreign availability has not been eliminated, the Secretary may
not, after the end of that 6-month period, require a validated license
for the export of the goods or technology involved. The President
may extend the 6-month period described in the preceding sentence
for an additional period of 12 months if the President certifies to
the Congress that the negotiations involved are progressing and that
the absence of the export control involved would prove detrimental
to the national security of the United States.”.

(i) STANDARD FOR FOREIGN AVAILABILITY.—Subsections (f}(1),
((2), and (h)(6) of section 5 are each amended by striking out “suffi-
cient quality” and inserting in lieu thereof “comparable quality”.

() TECHNICAL AMENDMENTS.—

(1) Subsection (f(1) of section 5 is amended in the second sen-
tence by striking out ‘“such destinations” and inserting in lieu
thereof ‘“‘controlled countries”.

(2) Subsections (f(4) and (h)(6) of section 5 are each amended
by striking out ‘‘countries to which exports are controlled under
this gection” and inserting in lieu thereof ‘controlled coun-
tries’.

| SEC. 108. FOREIGN POLICY CONTROLS.

'\ d(a) AvurHoRITY.—Section 6(a) (50 U.S.C. App. 2405(a)) is amend-

1 e -

\ (1) in paragraph (1)—

‘ (A) by striking out “or (8)” and inserting in lieu thereof
“8), or (13)": and

(B) by inserting in the second sentence after ‘‘Secretary of

State” the following: “, the Secretary of Defense, the Secre-
tary of Agriculture, the Secretary of the Treasury, the
United States Trade Representative,”:
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(2) by redesignating paragraphs (2) through (4) as paragraphs
(3) through (5), respectively;

(3)hby inserting after paragraph (1) the following new para-
graph:

“(2) Any export control imposed under this section shall apply to
any transaction or activity undertaken with the intent to evade that
export control, even if that export control would not otherwise apply
to that transaction or activity.”: and

(4) in paragraph (3), as redesignated by paragraph (2) of this
.3“ub§,ectwn, by striking out ‘(e)” and inserting in lieu thereof

(b) CRITERIA.—Section 6(b) is amended to read as follows:

“(b) CrITERIA.—(1) Subject to paragraph (2) of this subsection, the
President may impose, extend, or expand export controls under this
section only if the President determines that—

“(A) such controls are likely to achieve the intended foreign
Dpolicy purpose, in light of other factors, including the availabil-
ity from other countries of the goods or technology proposed for
such controls, and that foreign policy purpose cannot be
achieved through negotiations or other alternative means;

“(B) the proposed controls are compatible with the foreign
policy objectives of the United States and with overall United
States policy toward the country to which exports are to be sub-
Ject to the proposed controls;

“UC) the reaction of other countries to the imposition, exten-
sion, or expansion of such export controls by the United States
is not likely to render the controls ineffective in achieving the
intended foreign policy purpose or to be counterproductive to
United States foreign policy interests;

“(D) the effect of the proposed controls on the export perform-
ance of the United States, the competitive position of the United
States in the international economy, the international reputa-
tion of the United States as a supplier of goods and technology,
or on the economic well-being of individual United States com-
panies and their employees and communities does not exceed
the benefit to United States foreign policy objectives; and

“CB) the United States has the ability to enforce the proposed
controls effectively.

“(2) With respect to those export controls in effect under this sec-
tion on the date of the enactment of the Export Administration
Amendments Act of 1985, the President, in determining whether to
extend those controls, as required by subsection (a)(3) of this section,
shall consider the criteria set forth in paragraph (1) of this subsec-
tion and shall consider the foreign policy consequences of modifying
the export controls.”.

(c) ConsurraTiON WiTtH INDUSTRY.—Section 6(c) is amended to
read as follows:

“lc) Consurration WitH INDUSTRY.—The Secretary in every possi-
ble instance shall consult with and seek advice from affected
United States industries and appropriate advisory committees estab-
lished under section 135 of the Trade Act of 1974 before imposing
any export control under this section. Such consultation and advice
shall be with respect to the criteria set forth in subsection (b)1) and
such other matters as the Secretary considers appropriate.”.
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(d) ConsurtaTion WitH OtaHeEr COUNTRIES.—Section 6 is amend-
ed—

(1) by redesignating subsections (d) through (k) as subsections
(e) through (1), respectively; and

(2) by inserting after subsection (¢c) the follouing new subsec-
tion:

“d) Consuvrrarion WitH OTHER COUNTRIES.—When imposing
export controls under this section, the President shall, at the earliest
appropriate opportunity, consult with the countries with which the
United States maintains export controls cooperatively, and with
such other countries as the President considers appropriate, with re-
spect to the criteria set forth in subsection (b)(1) and such other mat-
ters as the President considers appropriate.”.

(e) Consurtation Witk THE CONGRESS.—Section 6(f), as redesig-
;zated by subsection (d) of this section, is amended to read as fol-
ows:

“f) ConsurraTion Wite THE CONGRESS.—(1) The President may
impose or expand export controls under this section, or extend such
controls as required by subsection (a)3) of this section, only after
consultation with the Congress, including the Committee on Foreign
Affairs of the House of Representatives and the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate.

“(2) The President may not impose, expand, or extend export con-
trols under this section until the President has submitted to the
Congress a report—

“CA) specifying the purpose of the controls;

“(B) specifying the determinations of the President (or, in the
case of those export controls described in subsection (b)2), the
considerations of the President) with respect to each of the crite-
ria set forth in subsection (b)1), the bases for such determina-
tions (or considerations), and any possible adverse foreign policy
consequences of the controls;

“(C) describing the nature, the subjects, and the results of, or
the plans for, the consultation with industry pursuant to sub-
section (c) and with other countries pursuant to subsection (d);

“(D) specifying the nature and results of any alternative
means attempted under subsection (e), or the reasons for impos-
ing, expanding, or extending the controls without attempting
any such alternative means; and

“(E) describing the availability from other countries of goods
or technology comparable to the goods or technology subject to
the proposed export controls, and describing the nature and re-
sults of the efforts made pursuant to subsection (h) to secure the
cooperation of foreign governments in controlling the foreign
availability of such comparable goods or technology.

Such report shall also indicate how such controls will further sig-
nificantly the foreign policy of the United States or will further its
declared international obligations.

“3) To the extent necessary to further the effectiveness of the
export controls, portions of a report required by paragraph (2) may
be submitted to the Congress on a classified basis, and shall be sub-
Ject to the prouvisions of section 12(c) of this Act. Each such report
shall, at the same time it 1s submitted to the Congress, also be sub-
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mitted to the General Accounting Office for the purpose of assessing
the report’s full compliance with the intent of this subsection.

“t4) In the case ofgxport controls under this section which prohib-
it or curtail the export of any agricultural commodity, a report sub-
mitted pursuant to paragraph (2) shall be deemed to be the report
required by section 7(gA3)A) of this Act.

“(5) In addition to any written report required under this section,
the Secretary, not less frequently than annually, shall present in
oral testimony before the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Committee on Foreign Affairs
of the House of Representatives a report on policies and actions
taker’t by the Government to carry out the provisions of this sec-
tion.”.

() ExcLusion oF CERTAIN ITEMS FrOM FOREIGN PoLricy CoN-
TROLS.—Section 6(g), as redesignated by subsection (d) of this sec-
tion, is amended—

(1) by inserting after the first sentence the following: “This
section also does not authorize export controls on donations of
goods (including, but not limited to, food, educational materi-
als, seeds and hand tools, medicines and medical supplies,
water resources equipment, clothing and shelter materials, and
basic household supplies) that are intended to meet basic
human needs.’; and

(2) by striking out the last sentence and inserting in lieu
thereof the following: ‘“This subsection shall not apply to any
export control on medicine, medical supplies, or food, except for
donations, which is in effect on the date of the enactment of the
Export Administration Amendments Act of 1985. Notwithstand-
ing the preceding provisions of this subsection, the President
may impose export controls under this section on medicine,
medical supplies, food, and donations of goods in order to carry
2ut the policy set forth in paragraph (13) of section 3 of this

ct.”,

(g¢) FOREIGN AVAILABILITY.—

(1) IN GENERAL.—Section 6(h), as redesignated by subsection
(d) of this section, is amended—

(A) by inserting ‘(1)” immediately before the first sen-
tence; and
(B) by adding at the end the following:

“(2) Before extending any export control pursuant to subsection
(@X3) of this section, the President shall evaluate the results of his
actions under paragraph (1) of this subsection and shall include the
results of that evaluation in his report to the Congress pursuant to
subsection (f) of this section.

“8) If, within 6 months after the date on which export controls
under this section are imposed or expanded, or within 6 months
after the date of the enactment ofp the Export Admuinistration
Amendments Act of 1985 in the case of export controls in effect on
such date of enactment, the President’s efforts under paragraph (1)
are not successful in securing the cooperation of foreign governments
described in paragraph (1) with respect to those export controls, the
Secretary shall thereafter take into account the foreign availability
of the goods or technology subject to the export controls. If the Secre-
lary affirmatively determines that a good or technology subject to
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the export controls i1s available in sufficient quantity and compara-
ble quality from sources outside the United States to countries sub-
Ject to the export controls so that deniwal of an export license would
be ineffective in achieving the purposes of the controls, then the Sec-
retary shall, during the period of such foreign availabiiity, approve
any license application which is required for the export of the good
or technology and which meets all requirements for such a license.
The Secretary shall remove the good or technology from the list es-
tablished pursuant to subsection (1) of this section if the Secretary
determines that such action s appropriate.

“ In making a determination of foreign availability under
paragraph (3) of this subsection, the Secretar)y shall follow the pro-
cedures set forth in section 5(f(3) of this Act.”.

(2) AMENDMENTS NOT APPLICABLE TO CERTAIN EXISTING CON-
TROLS.—The amendments made by paragraph (1) of this subsec-
tion shall not apply to export controls in effect under subsection
(i), G), or (k) of section 6 of the Export Admunistration Act of
1979 (as redesignated by subsection (d) of this section) immedi-
ately before the date of the enactment of this Act, or to export
controls made effective by subsection (1)(2) of this section or by
section 6(n) of the Export Administration Act of 1979 (as added
by subsection (D(1) of this section)

(h) INTERNATIONAL OBLIGATIONS.—Section 6(1), as redesignated by
subsection (d) of this section, 1s amended by striking out ‘f), and
(&)’ and wnserting in lieu thereof ‘“(e), (g), and (h)”".

(1) COUNTRIES SUPPORTING INTERNATIONAL TERRORISM.—Section
6(), as redesignated by subsection (d) of this section, 1s amended to
read as follows:

“G) CountrIES SUPPORTING INTERNATIONAL TERRORISM —(1) The
Secretary and the Secretary of State shall notify the Committee on
Foreign Affairs of the House of Representatives and the Commuttee
on Banking, Housing, and Urban Affairs and the Committee on
Foreign Relations of the Senate at least 30 days before any license 1s
approved for the export of goods or technology valued at more than
31;,000,000 to any country concerning which the Secretary of State
has made the following determinations:

“(A) Such country has repeatedly provided support for acts of
wnternational terrorism.

“(B) Such exports would make a significant contribution to
the military potential of such country, including its military lo-
gistics capability, or would enhance the ability of such country
to support acts of international terrorism.

“2) Any determination which has been made with respect to a
country under paragraph (1) of this subsection may not be rescinded
unless the President, at least 30 days before the proposed rescission
would take effect, submits to the Congress a report justifying the re-
scission and certifying that—

‘“CA) the country concerned has not prouvided support for inter-
national terrorism, including support or sanctuary for any
major terrorist or terrorist group in its territory, during the pre-
ceding 6-month period; and

“(B) the country concerned has provided assurances that it
will not support acts of international terrorism in the future.”.

(3) CRIME CONTROL INSTRUMENTS.—

H. Rept. 99-180 --- 2
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(1) CONCURRENCE OF SECRETARY OF STATE.—Section 6(k)(1), as
redesignated by subsection (d) of this section, is amended by
adding at the end the following new sentence: ‘“Notwithstand-
ing any other provision of this Act—

“YfA) any determination of the Secretary of what goods or
technology shall be included on the list established pursuant to
subsection (1) of this section as a result of the export restrictions
imposed by this subsection shall be made with the concurrence
of the Secretary of State, and

“(B) any determination of the Secretary to approve or deny an
export license application to export crime control or detection
instruments or equipment shall be made in concurrence with
the recommendations of the Secretary of State submitted to the
Secretary with respect to the application pursuant to section
10(e) of this Act,

except that, if the Secretary does not agree with the Secretary of
State with respect to any determination under subparagraph (A) or
(B), the matter shall be referred to the President for resolution.”,

(2) APPLICABILITY OF AMENDMENT.—The amendment made by
paragraph (1) of this subsection shall apply to determinations
of the Secretary of Commerce which are made on or after the
date of the enactment of this Act.

(k) ConTrOL LisT.—Section 6(l), as redesignated by subsection (d)
of this section, 1s amended—

(1) in the first sentence by striking out ‘“‘commodity’’; and

(2) by amending the second sentence to read as follows: ‘“The
Secretary shall clearly identify on the control list which goods
or technology, and which countries or destinations, are subject
to which types of controls under this section.”’.

(1) ADDITIONAL PROVISIONS ON FOREIGN PoLicy CONTROLS.—

(1) CONTRACT SANCTITY, EXTENSION OF CERTAIN CONTROLS,
AND EXPANDED AUTHORITY.—Section 6 1s amended by adding at
the end the following:

“(m) EFrect ON Ex1STING CONTRACTS AND LICENSES.—The Presi-
dent may not, under this section, prohibit or curtail the export or
reexport of goods, technology, or other information—

“l1) wn performance of a contract or agreement entered into
before the date on which the President reports to the Congress,
pursuant to subsection (f) of this section, his intention to impose
controls on the export or reexport of such goods, technology, or
other winformation, or

“(2) under a validated license or other authorization issued
under this Act,

unless and until the President determines and certifies to the Con-
gress that—

“(A) a breach of the peace poses a serious and direct threat to
the strategic interest of the United States,

“(B) the prohibition or curtailment of such contracts, agree-
ments, licenses, or authorizations will be instrumental in reme-
dying the situation posing the direct threat, and

“(C) the export controls will continue only so long as the
direct threat persists.
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“(n) ExTENSION OF CERTAIN CONTROLS.—Those export controls im-
posed under this section with respect to South Africa which were in
effect on February 28, 1982, and ceased to be effective on March 1,
1982, September 15, 1982, or January 20, 1983, shall become effective
on the date of the enactment of this subsection, and shall remain in
effect until 1 year after such date of enactment. At the end of that
I-year period, any of those controls made effective by this subsection
may be extended by the President in accordance with subsections (b)
and (f) of this section.

“lo) ExPANDED AUTHORITY TO IMPOSE CONTROLS.—(1) In any case
in which the President determines that it 1s necessary to impose con-
trols under this section without any limitation contained in subsec-
tion (¢c), (d), (&), (g, (h), or (m) of this section, the President may
impose those controls only if the President submuts that determina-
tion to the Congress, together with a report pursuant to subsection
() of this section with respect to the proposed controls, and only if a
law is enacted authorizing the imposttion of those controls. If a
joint resolution authorizing the imposition of those controls 1s intro-
duced in either House of Congress within 30 days after the Congress
receives the determination and report of the President, that joint
resolution shall be referred to the Commuittee on Banking, Housing,
and Urban Affairs of the Senate and to the appropriate committee
of the House of Representatives. If either such committee has not re-
ported the joint resolution at the end of 30 days after its referral,
the commuttee shall be discharged from further consideration of the
jomt resolution.

“(2) For purposes of this subsection, the term ‘joint resolution’
means a joint resolution the matter after the resoluing clause of
which 1s as follows: ‘That the Congress, having received on

a determination of the President under section 6(0)1) of
the Export Admunistration Act of 1979 with respect to the export
controls which are set forth in the report submitted to the Congress
with that determination, authorizes the President to impose those
export controls., with the date of the receipt of the determination
and report inserted in the blank.

“3) In the computation of the periods of 30 days referred to in
paragraph (1), there shall be excluded the days on which either
House of Congress is not in session because of an adjournment of
more than & days to a day certain or because of an adjournment of
the Congress sine die.”’.

(2) APPLICABILITY OF AMENDMENTS.—Subsections (m) and (o)
of section 6 of the Export Administration Act of 1979, as added
by paragraph (1) of this subsection, shall not apply to export
controls in effect immediately before the date of the enactment
of this Act, or to export controls made effective by subsection
(1(2) of this section or by section 6(n) of the Export Administra-
tion Act of 1979 (as added by paragraph (1) of this subsection).

SEC. 109. PETITIONS FOR MONITORING OR SHORT SUPPLY CONTROLS.
Section 7(c) (50 U.S.C. App. 2406(c)) is amended to read as follows:
“lc) PETITIONS FOR MONITORING OR CONTROLS.—(1)(A) Any entity,

including a trade association, firm, or certified or recognized union

or group of workers, that is representative of an industry or a sub-
stantial segment of an industry that processes metallic materials ca-
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pable of being recycled may transmit a written petition to the Secre-
tary requesting the monitoring of exports or the imposttion of export
controls, or both, with respect to any such material, in order to carry
out the policy set forth in section 3(2)(C) of this Act.

“(B) Each petition shall be in such form as the Secretary shall
prescribe and shall contain information in support of the action re-
quested. The petition shall include any information reasonably
available to the petitioner indicating that each of the criteria set
forth in paragraph (3XA) of this subsection is satisfied.

“02) Within 15 days after receipt of any petition described in para-
graph (1), the Secretary shall publish a notice in the Federal Regis-
ter. The notice shall—

“(A) include the name of the material that is the subject of
the petition,

“4B) include the Schedule B number of the material as set
forth in the Statistical Classification of Domestic and Foreign
Commodities Exported from the United States,

“UC) indicate whether the petitioner is requesting that con-
trols or monitoring, or both, be imposed with respect to the ex-
portation of such material, and

“UD) provide that interested persons shall have a period of 30
days beginning on the date of publication of such notice to
submit to the Secretary written data, views or arguments, with
or without opportunity for oral presentation, with respect to the
matter involved.

Al the request of the petitioner or any other entity described in para-
graph (1)(A) with respect to the material that 1s the subject of the
petition, or at the request of any entity representative of producers or
exporters of such material, the Secretary shall conduct public hear-
ings with respect to the subject of the petition, in which case the 30-
day period may be extended to 45 days.

“(8)(A) Within 45 days after the end of the 30- or 45-day period
described in paragraph (2), as the case may be, the Secretary shall
determine whether to impose monutoring or controls, or both, on the
export of the material that 1s the subject of the petition, in order to
carry out the policy set forth in section 3(2)(C) of this Act. In making
such determination, the Secretary shall determine whether—

“li) there has been a significant increase, in relation to a spe-
cific period of time, in exports of such material in relation to
domestic supply and demand;

“6ii) there has been a significant increase in the domestic
price of such material or a domestic shortage of such material
relative to demand;

“(iit) exports of such material are as important as any other
cause of a domestic price increase or shortage relative to
demand found under clause (1i);

“liv) a domestic price increase or shortage relative to demand
found under clause (ii) has significantly adversely affected or
may significantly adversely affect the national economy or any
sector thereof, including a domestic industry; and

“(v) monitoring or controls, or both, are necessary in order to
carry out the policy set forth in section 3(2XC) of this Act.
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“(B) The Secretary shall publish in the Federal Register a de-
tailed statement of the reasons for the Secretary’s determination
pursuant to subparagraph (A) of whether to impose monitoring or
controls, or both, wncluding the findings of fact in support of that
determination.

“4) Within 15 days after making a determination under para-
graph (§) to impose monitoring or controls on the export of a materi-
al, the Secretary shall publish in the Federal Register proposed reg-
ulations with respect to such monitoring or controls. Within 30 days
after the publication of such proposed regulations, and after consid-
ering any public comments on the proposed regulations, the Secre-
tary shall publish and implement final regulations with respect to
such monutoring or controls.

“(5) For purposes of publishing notices in the Federal Register
and scheduling public hearings pursuant to this subsection, the Sec-
retary may consolidate petitions, and responses to such petitions,
which involve the same or related materzalg.

“6) If a petition with respect to a particular material or group of
materials has been considered in accordance with all the procedures
prescribed in this subsection, the Secretary may determine, in the
absence of significantly changed circumstances, that any other peti-
tion with respect to the same material or group of materials which
1s filed within 6 months after the consideration of the prior petition
has been completed does not merit complete consideration under this
subsection.

“47) The procedures and time limits set forth wn this subsection
with respect to a petition filed under this subsection shall take prec-
edence over any review undertaken at the initiative of the Secretary
with respect to the same subject as that of the petition.

“(8) The Secretary may tmpose monitoring or controls, on a tempo-
rary basis, on the export of a metallic material after a petition is
filed under paragraph (1)(A) with respect to that material but before
the Secretary makes a determination under paragraph (3) with re-
spect to that material only if—

“CA) the fatlure to take such temporary action would result in
trreparable harm to the entity filing the petition, or to the na-
tional Celconomy or segment thereof, including a domestic indus-
try, an

‘“Y‘B) the Secretary considers such action to be necessary to
carry out the policy set forth in section 8(2)(C) of this Act.

“(9) The authority under this subsection shall not be construed to
affect the authority of the Secretary under any other prouvision o
this Act, except that if the Secretary determunes, on the Secretarys
own initiative, to impose monitoring or controls, or both, on the
export of metallic materials capable of being recycled, under the au-
thority of this section, the Secretary shall publish the reasons for
such action in accordance with paragraph (3)(A) and (B) of this sub-
section.

“(10) Nothing contained in this subsection shall be construed to
preclude submission on a confidential basis to the Secretary of in-
formation relevant to a decision to impose or remove monitoring or
controls under the authority of this Act, or to preclude consideration
of such information by the Secretary in reaching decisions required
under this subsection. The provisions of this paragraph shall not be
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construed to affect the applicability of section 552(b) of title 5,
United States Code.”’.

SEC. 110. SHORT SUPPLY CONTROLS.

(a) DomEsTICALLY PRODUCED CRUDE OIL.—Section 7(d) (50 U.S.C.
App. 2406(d)) is amended—

(1) in paragraph (1) by striking out “unless” and all that fol-
lows through “met” and inserting in lieu thereof “subject to
paragraph (2) of this subsection”:

(2) 1n paragraph (2)X(A) by striking out “makes and publishes”
and inserting in lieu thereof ‘so recommends to the Congress
after making and publishing’;

(3) in paragraph (2)(B)—

(A) by striking out “reports such findings’ and inserting
in lieu thereof “includes such findings in his recommenda-
tion”; and

(B) by striking out ‘thereafter” and all that follows
through the end of the sentence and inserting in lieu there-
of “after receiving that recommendation, agrees to a joint
resolution which approves such exports on the basis of
th(ge findings, and which is thereafter enacted into law.’;
an

(4) by adding at the end the following:

“l4) Notwithstanding the prouvisions of section 20 of this Act, the
provisions of this subsection shall expire on September 30, 1990.”.

(b) REFINED PETROLEUM PRODUCTS.—Section 7(e)1) is amended in
the first sentence by striking out “No” and inserting in lieu thereof
the folloutng: “In any case in which the President determines that
It is necessary to impose export controls on refined petroleum prod-
ucts in order to carry out the policy set forth in section 3(2)XC) of
this Act, the President shall notify the Congress of that determina-
tion. The President shall also notify the Congress if and when he
determines that such export controls are no longer necessary. During
any period in which a determination that such export controls are
necessary is in effect, no”,

(c) UNPROCESSED RED CEDAR.—Section 7(i) is amended—

(1) in the last sentence of paragraph (1) by inserting “harvest-
ed from State or Federal lands” after “red cedar logs”;

(2) by redesignating paragraphs (2), (3), and (4) as paragraphs
(3), (4), and (5), respectively;

(3) by inserting after paragraph (1) the following new para-

graph.

“(2) To the maximum extent practicable, the Secretary shall uti-
lize the multiple validated export licenses described in section 4(aX?)
of this Act in lieu of validated licenses for exports under this sub-
section.”” and

() by amending paragraph (5)(A), as redesignated by para-
graph (2) of this subsection, to read as follows:

“CtA) lumber of American Lumber Standards Grades of
Number 38 dimension or better, or Pacific Lumber Inspection
Bureau Export R-List Grades of Number 3 common or better;’.

(d) AGRICULTURAL ComMODITIES.—Section 7(gX3) is amended to
read as follows:
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“C3XA) If the President imposes export controls on any agricultur-
al commodity in order to carry out the policy set forth in paragraph
(2)(B), (2XC), (7), or (8) of section 3 of this Act, the President shall
immediately transmit a report on such action to the Congress, set-
ting forth the reasons for the controls in detail and specifying the
pertod of time, which may not exceed 1 year, that the controls are
proposed to be in effect. If the Congress, within 60 days after the
date of its receipt of the report, adopts a joint resolution pursuant to
paragraph (§) approving the imposition of the export controls, then
such controls shall remain n effect for the period specified in the
report, or until terminated by the President, whichever occurs first.
If the Congress, within 60 days after the date of its receipt of such
report, fails to adopt a joint resolution approving such controls,
then such controls shall cease to be effective upon the expiration of
that 60-day period.

“(B) The prouisions of subparagraph (A) and paragraph (4) shall
not apply to export controls—

“ti) which are extended under this Act if the controls, when
imposed, were approved by the Congress under subparagraph
(A) and paragraph (4); or

“tit) which are imposed with respect to a country as part of
the prohibition or curtailment of all exports to that country.

“U4)XA) For purposes of this paragraph, the term ‘joint resolution’
means only a jownt resolution the matter after the resoluing clause
of which is as follows: ‘That, pursuant to section 7(g)3) of the
Export Admunistration Act of 1979, the President may impose export
controls as specifzed in the report submitted to the Congress on

.5 with the blank space being filled with the appro-
priate date.

““B) On the day on which a report 1s submitted to the House of
Representatives and the Senate under paragraph (3), a joint resolu-
tion with respect to the export controls specified in such report shall
be introduced (by request) in the House by the chairman of the Com-
mittee on Foreign Affairs, for himself and the ranking minority
member of the Commuttee, or by Members of the House designated
by the chairman and ranking minority member; and shall be intro-
duced (by request) in the Senate by the majority leader of the
Senate, for himself and the minority leader of the Senate, or by
Members of the Senate designated by the majority leader and ma-
nority leader of the Senate. If either House 1s not in session on the
day on which such a report is submitted, the joint resolution shall
be ntroduced in that House, as provided in the preceding sentence,
on the first day thereafter on which that House is in session.

“tC) All joint resolutions introduced in the House of Representa-
tives shall be referred to the appropriate committee and all joint res-
olutions introduced in the Senate shall be referred to the Committee
on Banking, Housing, and Urban Affairs.

“(D) If the committee of either House to which a joint resolution
has been referred has not reported the joint resolution at the end of
30 days after its referral, the commuttee shall be discharged from
further consideration of the joint resolution or of any other joint
resolution introduced with respect to the same matter.,

“(E) A joint resolution under this paragraph shall be considered
in the Senate in accordance with the provisions of section 601(b)4)
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of the International Security Assistance and Arms Export Control
Act of 1976. For the purpose of expediting the consideration and
passage of joint resolutions reported or discharged pursuant to the
prouvisions of this paragraph, it shall be in order for the Committee
on Rules of the House of Representatives to present for consider-
ation a resolution of the House of Representatives providing proce-
dures for the immediate consideration of a joint resolution under
this paragraph which may be similar, if applicable, to the proce-
dures set forth in section 601(b)(}) of the International Security As-
sistance and Arms Export Control Act of 1976.

“(F) In the case of a joint resolution described in subparagraph
(A), if, before the passage by one House of a joint resolution of that
House, that House receives a resolution with respect to the same
matter from the other House, then—

“i) the procedure in that House shall be the same as if no
Joint resolution had been received from the other House; but

“@4i) the vote on final passage shall be on the joint resolution
of the other House.

“5) In the computation of the period of 60 days referred to in
paragraph (3) and the period of 30 days referred to in subparagraph
(D) of paragraph (4), there shall be excluded the days on which
either House of Congress is not in session because of an adjourn-
ment of more than 3 days to a day certain or because of an adjourn-
ment of the Congress sine die.”.

(e) ConTRACT SaNcTITY.—Section 7 1s amended by striking out
subsection (j) and inserting in lieu thereof the following:

“G) ErFFect oF CoNTROLS ON ExISTING CONTRACTS.—The export
restrictions contained in subsection (i) of this section and any export
controls imposed under this section shall not affect any contract to
harvest unprocessed western red cedar from State lands which was
entered into before October 1, 1979, and the performance of which
would make the red cedar available for export. Any export controls
imposed under this section on any agricultural commodity (includ-
ing fats, oils, and animal hides and skins) or on any forest product
or fishery product, shall not affect any contract to export entered
into before the date on which such controls are imposed. For pur-
poses of this subsection, the term ‘contract to export’ includes, but is
not limited to, an export sales agreement and an agreement to invest
in an enterprise which involves the export of goods or technology.”.

SEC. 111. LICENSING PROCEDURES.
(a) REpucTION OF PROCESSING TimE.—Section 10 (50 U.S.C. App.
2409) is amended—
(1) by striking out “60” each place 1t appears and inserting in
lieu thereof “40;
(2) by striking out “90” each place it appears and inserting in
lieu thereof “60": and
(3) by striking out “30” each place it appears and inserting in
lieu thereof “20".
(b) AMENDMENTS WITH REGARD TO ExrorTs To COCOM Coun-
TRIES.—
(1) ACTION ON APPLICATIONS NOT REFERRED TO OTHER DE-
PARTMENTS OR AGENCIES.—Section 10(c) is amended by striking
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out “In each case” and inserting in lieu thereof “Except as pro-
vided 1n subsection (o), in each case”.

(2) REFERRALS TO OTHER DEPARTMENTS AND AGENCIES.—Sec-
tion 10(d) 1s amended—

(A) by striking out “In each case” and inserting in lieu
thereof “Except in the case of exports described in subsec-
tion (o), in each case’’; and

(B) by adding at the end the following:

“Notwithstanding the 10-day period set forth in subsection (b),
in the case of exports described in subsection (o), in each case in
which the Secretary determines that it is necessary to refer an
application to any other department or agency for its informa-
tion and recommendations, the Secretary shall, immediately
upon receipt of the properly completed application, refer the ap-
plication to such department or agency for its review. Such
review”shall be concurrent with that of the Department of Com-
merce.”.

(3) ACTION BY OTHER DEPARTMENTS AND AGENCIES.—Section
10(e) is amended—

(A) in paragraph (1) by striking out the first sentence and
inserting in lieu thereof the following- “Any department or
agency to which an application s referred pursuant to sub-
section (d) shall submit to the Secretary the information or
recommendations requested with respect tc the application.
The information or recommendations shall be submitted
within 20 days after the department or agency receives the
application or, in the case of exports described in subsection
(0), before the expiration of the time periods permitted by
that subsection.”; and

(B} in paragraph (2)—

(i) by striking out “If the head” and inserting in lieu
thereof ‘(A) Except in the case of exports described 1n
subsection (o), if the head”, and

(ii) by adding at the end the following:

“(B) In the case of exports described in subsection (o), if the head
of any such department or agency notifies the Secretary, before the
expiration of the 15-day period prouvided in subsection (o)1), that
more time 1s required for review by such department or agency, the
Secretary shall notify the applicant, pursuant to subsection (0)1)XC),
that additional time is required to consider the application, and
such department or agency shall have additional time to consider
the application within the limits permitted by subsection (0)(2). If
such department or agency does not submit its recommendations
within the time periods permitted under subsection (o), it shall be
deemed by the Secretary to have no objection to the approval of such
application.”.

(4) AcTion BY THE SECRETARY.—Section 10(f) 1s amended in
paragraphs (1) and (4) by adding at the end of each such para-
graph the following: “The provisions of this paragraph shall
not apply in the case of exports described in subsection (0).”.

(¢c) RiGHT OF APPLICANT TO RESPOND TO NEGATIVE RECOMMENDA-
TIONS.—Section 10(f)(2) 1s amended—

(1) by inserting “in writing” after ‘inform the applicant’:
and
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(2) by striking out “, and shall accord” and all that follows
through the end of the paragraph and inserting in lieu thereof
the following: ‘. Before a final determination with respect to
the application is made, the applicant shall be entitled—

“lA) to respond in writing to such questions, considerations,
or recommendations within 30 days after receipt of such infor-
mation from the Secretary; and

“(B) upon the filing of a written request with the Secretary
within 15 days after the receipt of such information, to respond
in person to the department or agency raising such questions,
considerations, or recommendations.

The provisions of this paragraph shall not apply in the case of ex-
ports described in subsection (0).”.

(d) RIGHTS OF APPLICANT WITH RESPECT TO PROPOSED DENIAL.—
Section 10(fX(3) is amended by striking out the first sentence and in-
serting wn lieu thereof the following: “In cases where the Secretary
has determined that an application should be denied, the applicant
shall be informed in writing, within 5 days after such determina-
tion is made, of—

“CA) the determination,

“(B) the statutory basis for the proposed denial,

“(C) the policies set forth in section 3 of this Act which would
be furthered by the proposed denial,

(D) what if any modifications in or restrictions on the goods
or technology for which the license was sought would allow
s;:ch ffxport to be compatible with export controls imposed under
this Act,

“YE) whuich officers and employees of the Department of Com-
merce who are familiar with the application will be made rea-
sonably available to the applicant for considerations with
regard to such modifications or restrictions, if appropriate,

“(F) to the extent consistent with the national security and
foreign policy of the United States, the specific considerations
which led to the determination to deny the application, and

“4G) the availability of appeal procedures.

The Secretary shall allow the applicant at least 30 days to respond
Z? tﬁg §ecretary’s determination before the license application is
enied.”.

(e) ADDITIONAL Provisions.—Section 10 is amended—

(1) in the section heading by adding ‘ OTHER INQUIRIES”
after “APPLICATIONS’: and

(2) by adding at the end the following new subsections:

‘“k) CHANGES IN REQUIREMENTS FOR APPLICATIONS.—Except as
provided in subsection (b)(3) of this section, in any case in which,
after a license application is submitted, the Secretary changes the
requirements for such a license application, the Secretary may re-
quest appropriate additional information of the applicant, but the
Secretary may not return the application to the applicant without
action because it fails to meet the changed requirements.

“(1) OTHER INQUIRIES.—(1) In any case in which the Secretary re-
ceives a written request asking for the proper classification of a good
or technology on the control lList, the Secretary shall, within 10
working days after receipt of the request, inform the person making
the request of the proper classification.
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“(2) In any case in which the Secretary receives a written request
for information about the applicability of export license require-
ments under this Act to a proposed export transaction or series of
transactions, the Secretary shall, within 30 days after receipt of the
request, reply with that information to the person making the re-

uest.

? “(m) SmaLL BUSINESS ASSISTANCE —Not later than 120 days after
the date of the enactment of this subsection, the Secretary shall de-
velop and transmit to the Congress a plan to assist small businesses
in the export licensing application process under this Act. The plan
shall include, among other things, arrangements for counseling
small businesses on filing applications and identifying goods or
technology on the control list, proposals for seminars and confer-
ences to educate small businesses on export controls and licensing
procedures, and the preparation of informational brochures.

“(n) REPORTS ON LICENSE APPLICATIONS.—(1) Not later than 180
days after the date of the enactment of this subsection, and not later
than the end of each 3-month period thereafter, the Secretary shall
submit to the Commuttee on Foreign Affairs of the House of Repre-
sentatives and to the Committee on Banking, Housing, and Urban
Affairs of the Senate a report listing—

“(A) all applications on which action was completed during
the preceding 3-month period and which required a period
longer than the period permitted under subsection (c), (f(1), or
(h) of this section. as the case may be, before notification of a
decision to approve or deny the application was sent to the ap-
plicant, and

“(B) in a separate section, all applications which have been in
process for a period longer than the period permitted under sub-
section (c), (f)(1), or (h) of this section, as the case may be, and
upon which final action has not been taken.

“(2) With regard to each application, each lListing shall identify—

“lA) the application case number;

“(B) the value of the goods or technology to which the appl-
cation relates;

“(C) the country of destination of the goods or technology;

“(D) the date on which the application was received by the
Secretary;

“(E) the date on which the Secretary approved or denied the
application;

“(F) the date on which the notification of approval or denial
of the application was sent to the applicant; and

“(G) the total number of days which elapsed between receipt
of the application, in its properly completed form, and the earli-
er of the last day of the 3-month period to which the report re-
lates, or the date on which notification of approval or denial of
the application was sent to the applicant.

““) Wztlf respect to an application which was referred to other de-
partments or agencies, the listing shall also include—

“(A) the departments or agencies to which the application
was referred;

“(B) the date or dates of such referral; and

“C) the date or dates on which recommendations were re-
cewved from those departments or agencies.
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“(4) With respect to an application referred to any other depart-
ment or agency which did not submit or has not submitted its rec-
ommendations on the application within the period permitted under
subsection (e) of this section to submit such recommendations, the
listing shall also include—

*“(A4) the office responsible for processing the application and
the position of the officer responsible for the office; and

“(B) the period of time that elapsed before the recommenda-
tions were submitted or that has elapsed since referral of the
application, as the case may be.

“(5) Each report shall also provide an introduction which con-
tains—

“CA) a summary gf the number of applications described in
paragraph (1)A) and (B) of this subsection, and the value of the
goods or technology involved in the applications, grouped ac-
cording to—

“6) the number of days which elapsed before action on
the applications was completed, or wfﬁ'ch has elapsed with-
out action on the applications being completed, as follows:
61 to 75 days, 76 to 90 days, 91 to 105 days, 106 to 120 days,
and more than 120 days; and

“Gi) the number of days which elapsed before action on
the applications was completed, or which has elapsed with-
out action on the applications being completed, beyond the
period permitted under subsection (c), (f(1), or (h) of this
section for the processing of applications, as follows: not
more than 15 days, 16 to 30 days, 31 to 45 days, 46 to 60
days, and more than 60 days; and

“UB) a summary by country of destination of the number of
applications described in paragraph (1)A) and (B) of this sub-
section, and the value of the goods or technology involved in the
?fpltcations, on which action was not completed within 60

ays.

“lo) Exporrs 10 MEMBERS OF COORDINATING COMMITTEE.—(1)
Fifteen working days after the date of formal filing with the Secre-
tary of an indwidual validated license application for the export of
goods or technology to a country that maintains export controls on
such goods or technology pursuant to the agreement of the govern-
ments participating in the group known as the Coordinating Com-
mittee, a license dfor the transaction specified in the application
shall become valid and effective and the goods or technology are au-
thorized for export pursuant to such license unless—

“(A) the application has been otherwise approved by the Sec-
retary, in which case it shall be valid and effective according to
the terms of the approval;

“(B) the application has been denied by the Secretary pursu-
ant to this section and the applicant has been so informed, or
the applicant has been inlformed, pursuant to subsection (fX3) of
this section, that the application should be denied; or

“C) the Secretary requires additional time to consider the ap-
plication and the applicant has been so informed.

“2) In the event that the Secretary notifies an applicant pursuant
to paragraph (1XC) that more time is required to consider an indi-
vidual validated license application, a license for the transaction
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specified in the application shall become valid and effective and the
goods or technology are authorized for export pursuant to such Ii-
cense 30 working days after the date that such license application
was formally filed with the Secretary unless—

“CA) the application has been otherwise approved by the Sec-
retary, in which case it shall be valid and effective according to
the terms of the approval; or

“(B) the application has been denied by the Secretary pursu-
ant to this section and the applicant has been so informed, or
the applicant has been informed, pursuant to subsection (fX3) of
this section, that the application should be denied.

“@3) In reviewing an individual license application subject to this
subsection, the Secretary shall evaluate the information set forth in
the application and the reliability of the end-user.

“4) Nothing in this subsection shall affect the scope or availabil-
ity of licenses authorizing multiple exports set forth in section
4a)2) of this Act.

“t5) The provisions of this subsection shall take effect 4 months
after the date of the enactment of the Export Admuinistration
Amendments Act of 1985.”.

SEC. 112. VIOLATIONS.

(a) IN GENERAL.—Section 11(:) (50 U.S.C App. 2410(a)) 1s amend-
ed by inserting after ‘‘violates’” the follouing: “or conspires to or at-
tempts to violate’.

(b) WiLLruL VioLATions.—Section 11(b) 1s amended—

(1) in paragraph (1)—

(A) by striking out “exports anything contrary to” and in-
serting wn lieu thereof “‘violates or conspires to or attempts
to violate”’:

(B) by striking out ‘“such exports” and inserting in lieu
thereof “the exports involved’;

(C) by inserting after “‘benefit of”’ the follounng: *, or that
the destination or intended destination of the goods or tech-
nology involved is,”: and

(D) by striking out ‘“‘country to which exports are restrict-
ed for national security or’”’ and inserting in lieu thereof
“controlled country or any country to which exports are
controlled for’;

(2) wn paragraph (2) by striking out the last sentence; and

(3)hby adding after paragraph (2) the following new para-
graphs:

“3) Any person who possesses any goods or technology—

“CA) with the intent to export such goods or technology in vio-
lation of an export control imposed under section 5 or 6 of this
Act or any regulation, order, or license issued with respect to
such control, or

“(B) knowing or having reason to believe that the goods or
technology would be so exported,

shall, in the case of a violation of an export control imposed under
section 5 (or any regulation, order, or license issued with respect to
such control), be subject to the penalties set forth in paragraph (1) of
this subsection and shall, in the case of a violation of an export con-
trol imposed under section 6 (or any regulation, order, or license

H. Rept. 99-180 «-- 3
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issued with respect to such control), be subject to the penalties set
forth in subsection (a).

“¢4) Any person who takes any action with the intent to evade the
provisions of this Act or any regulation, order, or license issued
under this Act shall be subject to the penalties set forth in subsec-
tion (a), except that in the case of an evasion of an export control
imposed under section 5 or 6 of this Act (or any regulation, order, or
license issued with respect to such control), such person shall be sub-
Ject to the penalties set forth in paragraph (1) of this subsection.

“9) Nothing in this subsection or subsection (a) shall limit the
iower of the Secretary to define by regulations violations under this

ct.”.

(c) Crvir PENALTIES; ADMINISTRATIVE SANCTIONS.—Section 11(c) is
amended—

(1) by striking out “head” and all that follows in paragraph
(1) through ‘“thereof,” and inserting in lieu thereof “Secretary
(and officers and employees of the Department of Commerce spe-
cifically designated by the Secretary)”; and

(2) by adding at the end the following new paragraphs:

“t3) An exception may not be made to any order issued under this
Act which revokes the authority of a United States person to export
goods or technology unless the Committee on Foreign Affairs of the
House of Representatives and the Committee on Banking, Housing,
and Urban Affairs of the Senate are first consulted concerning the
exception.

“(4) The President may by regulation provide standards for estab-
lishing levels of civil penalty provided in this subsection based upon
the seriousness of the violation, the culpability of the violator, and
the violator’s record of cooperation with the Government in disclos-
ing the violation.”..

(d) REFUNDS OF PENALTIES.—Section 11(e) is amended—

(1) by inserting after “subsection (¢)” the following: *, or any
amounts realized from the forfeiture of any property interest or
proceeds pursuant to subsection (g),’; and

(2) by inserting after “refund any such penalty” the following:
“imposed pursuant to subsection (c)”.

(e) FORFEITURES; PrIOR CONVICTIONS.—Section 11 is amended—

(1) by redesignating subsection (g) as subsection (i); and

(2) by inserting after subsection (f) the following new subsec-
tions:

“Ug¢) FORFEITURE OF PROPERTY INTEREST AND PROCEEDS.—(1) Any
person who is convicted under subsection (a) or (b) of a violation of
an export control imposed under section 5 of this Act (or any regula-
tion, order, or license issued with respect to such control) shall, in
addition to any other penalty, forfeit to the United States—

“fA) any of that person’s interest in, security of, claim
against, or property or contractual rights of any kind in the
goods or tangible items that were the subject of the violation;

“{B) any of that person’s interest in, security of, claim
against, or property or contractual rights of any kind in tangi-
ble property that was used in the export or attempt to export
that was the subject of the violation, and



31

“C) any of that person’s property constituting, or derived
from, any proceeds obtained directly or indirectly as a result of
the violation.

“(2) The procedures in any forfeiture under this subsection, and
the duties and authority of the courts of the United States and the
Attorney General with respect to any forfeiture action under this
subsection or with respect to any property that may be subject to for-
feiture under this subsection, shall be governed by the provisions of
section 1963 of title 18, United States Code.

“h) Prior ConvicTions.—No person conuicted of a violation of
section 793, 794, or 798 of title 18, United States Code, section 4(b) of
the Internal Security Act of 1950 (50 U.S.C. 783(b)), or section 38 of
the Arms Export Control Act (22 U.S.C. 2778) shall be eligible, at
the discretion of the Secretary, to apply for or use any export license
under this Act for a period of up to 10 years from the date of the
conviction. The Secretary may revoke any export license under this
Act ir’z which such person has an interest at the time of the conuvic-
tion.”.

(P TEcHNICAL AMENDMENT.—Section 11(i), as redesignated by sub-
section (e) of this section, is amended by striking out ‘“or () and
inserting in lieu thereof “(f), (g), or (R)".

SEC. 113. ENFORCEMENT.

(a) GENERAL AuTHORITY.—Section 12(a) (50 U.S.C. App. 2411(a) ts
amended—

(1) by inserting “(1)” immediately before the first sentence;

(2) by striking out “such investigations and’’ and nserting in
lieu thereof ‘“such investigations within the United States, and
the Commussioner of Customs (and officers or employees of the
United States Customs Service specifically designated by the
Commissioner) may make such investigations outside of the
United States, and the head of such department or agency (and
such officers or employees) may’’:

(3) by striking out “the district court of the United States for
any district in which such person is found or resides or trans-
acts business, upon application, and” and inserting in lieu
thereof “a district court of the United States,

(4) by adding at the end the following new sentence: “In addi-
tion to the authority conferred by this paragraph, the Secretary
(and officers or employees of the Department of Commerce desig-
nated by the Secretary) may conduct, outside the United States,
pre-license investigations and post-shipment verifications of
items licensed for export, and investigations in the enforcement
of section 8 of this Act.”” and

(5) by adding at the end the following new paragraphs:

“C42)(A) Subject to subparagraph (B) of this paragraph, the United
States Customs Service ts authorized, in the enforcement of this Act,
to search, detain (after search), and seize goods or technology at
those ports of entry or exit from the United States where officers of
the Customs Service are authorized by law to conduct such searches,
detentions, and seizures, and at those places outside the United
States where the Customs Service, pursuant to agreements or other
arrangements with other countries, 1s authorized to perform enforce-
ment activities.
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“(B) An officer of the United States Customs Service may dc the
following in carrying out enforcement authority under this Act:

“t) Stop, search, and examine a vehicle, vessel, aircraft, or
person on which or whom such officer has reasonable cause to
suspect there are any goods or technology that has been, is
being, or is about to be exported from the United States in vio-
lation of this Act.

“i1) Search any package or container in which such officer
has reasonable cause to suspect there are any goods or technolo-
gy that has been, is being, or is about to be exported from the
United States in violation of this Act.

“(iit) Detain (after search) or seize and secure for trial any
goods or technology on or about such vehicle, vessel, aircraft, or
person, or in such package or container, if such officer has prob-
able cause to believe the goods or technology has been, is being,
o’r; is f(lzbout to be exported from the United States in violation of
this Act.

“liv) Make arrests without warrant for any violation of this
Act commutted in his or her presence or view or if the officer
has probable cause to believe that the person to be arrested has
committed or s committing such a violation.

The arrest authority conferred by clause (iv) of this subparagraph is
in addition to any arrest authority under other laws.

“43XA) Subject to subparagraph (B) of this paragraph, the Secre-
tary shall have the responsibility for the enforcement of section 8 of
this Act and, in the enforcement of the other provisions of this Act,
the Secretary is authorized to search, detain (after search), and seize
goods or technology at those places within the United States other
than those ports specified in paragraph (2)XA) of this subsection. The
search, detention (after search), or seizure of goods or technology at
those ports and places specified in paragraph (2XA) may be conduct-
ed by officers or employees of the Department of Commerce designat-
ed by the Secretary with the concurrence of the Commissioner of
Customs or a person designated by the Commissioner.

“(B) The Secretary may designate any employee of the Office of
Export Enforcement of the Department of Commerce to do the fol-
lowing in carrying out enforcement authority under this Act:

“6i) Execute any warrant or other process issued by a court or
officer of competent jurisdiction witf respect to the enforcement
of the provisions of this Act.

“1) Make arrests without warrant for any violation of this
Act committed in his or her presence or view, or if the officer or
employee has probable cause to believe that the person to be ar-
rested has committed or is committing such a violation.

“tir) Carry firearms in carrying out any activity described in
clause (i) or (1).

“t) The authorities first cogferred by the Export Admunistration
Amendments Act of 1985 under paragraph (3) shall be exercised
pursuant to guidelines approved by the Attorney General. Such
guidelines shall be issued not later than 120 days after the date of
the enactment of the Export Admuinistration Amendments Act of
1985.

“5) All cases nvoluing violations of this Act shall be referred to
the Secretary for purposes of determining civil penalties and admin-
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i1strative sanctions under section 11(c) of this Act, or to the Attorney
General for criminal action in accordance with this Act.

“06) Notunthstanding any other provision of law, the United
States Customs Service may expend in the enforcement of export
controls under this Act not more than $12,000,000 in the fiscal year
1985 and not more than $14,000,000 in the fiscal year 1986.

“47) Not later than 90 days after the date of the enactment of the
Export Administration Amendments Act of 1985, the Secretary,
with the concurrence of the Secretary of the Treasury, shall publish
in the Federal Register procedures setting forth, in accordance with
this subsection, the responsibilities of the Department of Commerce
and the United States Customs Service in the enforcement of this
Act. In addition, the Secretary, with the concurrence of the Secre-
tary of the Treasury, may publish procedures for the sharing of in-
formation in accordance with subsection (c)3) of this section, and
procedures for the submission to the appropriate departments and
agencies by private persons of information relating to the enforce-
ment of this Act.

“48) For purposes of this section, a reference to the enforcement of
this Act or to a wiolation of this Act includes a reference to the en-
forcement or a violation of any regulation, order, or license issued
under this Act.”.

(b) CoNFIDENTIALITY.—Section 12(c)3) 1s amended—

(1) by striking out “Departments or agencies which obtain”
agd inserting in lieu thereof “Any department or agency which
obtains’;

(2) by inserting *, including information pertainung to any n-
vestigation,” after “enforcement of this Act

(3) by striking out ‘‘the department” and inserting in lLieu
thereof “each department’’: and

(4) by adding at the end the following: ‘“The Secretary and
the Comnussioner of Customs, upon request, shall exchange any
licensing and enforcement information with each other which
is necessary to facilitate enforcement efforts and effective license
decisions. The Secretary, the Attorney General, and the Com-
mussioner of Customs shall consult on a continuing basis with
one another and with the heads of other departments and agen-
cles which obtain information subject to this paragraph, in
order to factlitate the exchange of such information.”.

SEC. 114. ADMINISTRATIVE PROCEDURE.

Section 13 (50 U.S C. App. 2412) is amended—

(1) in the section heading by striking out “EXEMPTION FrROM
CERTAIN PROVISIONS RELATING TO’:

(2) in subsection (a) by inserting ‘“and subsection (¢) of this
section” after “11(cX2)’; and

(3) by adding at the end the following:

“¢) PrOCEDURES RELATING TO CrviL PENALTIES AND SANC-
TIONS.—(1) In any case in which a ciwil penalty or other cwil sanc-
tion (other than a temporary denwal order or a penalty or sanction
for a violation of section 8) is sought under section 11 of this Act,
the charged party is entitled to recewve a formal complaint specify-
ing the charges and, at his or her request, to contest the charges in a
hearing before an administrative law judge. Subject to the provi-

’-
’
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sions of this subsection, any such hearing shall be conducted in ac-
cordance with sections 556 and 557 of title 5, United States Code.
With the approval of the administrative law judge, the Government
may present evidence in camera in the presence of the charged party
or his or her representative. After the hearing, the administrative
law judge shall make findings of fact and conclusions of law in a
written decision, which shall be referred to the Secretary. The Secre-
tary shall, in a written order, affirm, modify, or vacate the decision
of the administrative law judge within 30 days after receiving the
decision. The order of the Secretary shall be final and is not subject
to judicial review.

“(2) The proceedings described in paragraph (1) shall be concluded
within a period of 1 year after the complaint is submitted, unless
t/’zle administrative law judge extends such period for good cause
shown.

“3) An administrative law judge referred to in this subsection
shall be appointed by the Secretary from among those considered
qualified for selection and appointment under section 3105 of title 5,
United States Code. Any person who, for at least 2 of the 10 years
itmmediately preceding the date of the enactment of the Export Ad-
ministration Amendments Act of 1985, has served as a hearing com-
nussioner of the Department of Commerce shall be included amon
those considered as qualified for selection and appointment to sucigz
position.

“d) ImpoSITION OF TEMPORARY DENIAL ORDERS.—(1) In any case
tn which it is necessary, in the public interest, to prevent an immi-
nent violation of this Act or any regulation, order, or license issued
under this Act, the Secretary may, without a hearing, issue an order
temporarily denying United States export privileges (hereinafter in
this subsection referred to as a ‘temporary denial order’) to a person.
A temporary denial order may be effective no longer than 60 days
unless renewed in writing by the Secretary for additional 60-day pe-
riods in order to prevent such an imminent violation, except that a
temporary denial order may be renewed only after notice and an op-
portunity for a hearing is provided.

“(9) A temporary denial order shall define the imminent violation
and state why the temporary denial order was granted without a
hearing. The person or persons subject to the issuance or renewal of
a temporary denial ordIeJr may file an appeal of the issuance or re-
newal of the temporary denial order with an administrative law
Judge who shall, within 10 working days after the appeal is filed,
recommend that the temporary denial order be affirmed, modified,
or vacated. Parties may submit briefs and other material to the
judge. The recommendation of the administrative law judge shall
be submitted to the Secretary who shall either accept, reject, or
modify the recommendation by written order within 5 working days
after receiving the recommendation. The written order of the Secre-
tary under the preceding sentence shall be final and 1s not subject to
Judicial review. The temporary denial order shall be affirmed only
if it is reasonable to believe that the order is required in the public
interest to prevent an imminent violation of this Act or any regula-
tion, order, or license 1ssued under this Act.

“le) AppEALs From LICENSE DENIALS.—A determination of the
Secretary, under section 10(f) of this Act, to deny a license may be
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appealed by the applicant to an administrative law judge who shall
have the authority to conduct proceedings to determine only whether
the item sought to be exported is in fact on the control list. Such
proceedings shall be conducted within 90 days after the appeal is
filed. Any determination by an administrative law judge under this
subsection and all materials filed before such judge in the proceed-
ings shall be reviewed by the Secretary, who shall either affirm or
vacate the determination in a written decision within 30 days after
receiving the determination. The Secretary’s written decision shall
be final and 1s not subject to judicial review. Subject to the limita-
tions provnided in section 12(c) of this Act, the Secretary's decision
shall be published in the Federal Register.".

SEC. 115. ANNUAL REPORT.

(a) CoNTENTS OF REPORT.—Section 14(a)15) (50 U.S.C. App.
2413(a)15) is amended by striking out “an analysis’ and all that
follows through ‘process, and’..

(b) ADDITIONAL REPORTING REQUIREMENTS.—Section 14 is amend-
ed by adding at the end the following:

“td) REPORT ON ExPORTS TO CONTROLLED COUNTRIES.—The Secre-
tary shall include in each annual report a detailed report which
lists every license for exports to conirolled countries which was ap-
proved under this Act during the preceding fiscal year. Such report
shall specify to whom the license was granted, the type of goods or
technology exported, and the country receiving the goods or technolo-
gy. The information required by this subsection shall be subject to
the provisions of section 12(c) of this Act.

“le) ReporT oN Domestic Economic Impact oF Exports 1o CoN-
TROLLED COUNTRIES.—The Secretary shall include in each annual
report a detailed description of the extent of injury to United States
industry and the extent of job displacement caused by United States
exports of goods and technology to controlled countries. The annual
report shall also include a full analysis of the consequences of ex-
ports of turnkey plants and manufacturing facilities to controlled
countries which are used by such countries to produce goods for
export to the United States or to compete with United States prod-
ucts in export markets.”.

SEC. 116. UNDER SECRETARY OF COMMERCE FOR EXPORT ADMINISTRA-
TION; REGULATIONS.

(a) IN GENERAL.—Section 15 (50 U.S.C. App. 2414) is amended to

read as follows:

“ADMINISTRATIVE AND REGULATORY AUTHORITY

“Sec. 15. (@) UNDER SECRETARY OF COMMERCE.—The President
shall appoint, by and with the advice and consent of the Senate, an
Under Secretary of Commerce for Export Admunistration who shall
carry out all functions of the Secretary under this Act which were
delegated to the office of the Assistant Secretary of Commerce for
Trade Administration before the date of the enactment of the
Export Administration Amendments Act of 1985, and such other
functions under this Act which were delegated to such office before
such date of enactment, as the Secretary may delegate. The Presi-
dent shall appoint, by and with the advice and consent of the Sen-
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ate, two Assistant Secretaries of Commerce to assist the Under Secre-
tary in carrying out such functions.

“(b) IssuaANCE oF REGULATIONS.—The President and the Secretary
may issue such regulations as are necessary to carry out the provi-
sions of this Act. Any such regulations issued to carry out the provi-
sions of section 5(a), 6(a), 7(a), or 8(b) may apply to the financing,
transporting, or other servicing of exports and the participation
therein by any person. Any such regulations the purpose of which is
to carry out the prouvisions of section 5, or of section 4(a) for the pur-
pose of admuinistering the provisions of section 5, may be issued only
after the regulations are submitted for review to the Secretary of De-
fense, the Secretary of State, and such other departments and agen-
cies as the Secretary considers appropriate. The preceding sentence
does not require the concurrence or approval of any official, depart-
ment, or agency to which such regulations are submitted.

“lc) AMENDMENTS TO REGULATIONS.—If the Secretary proposes to
amend regulations issued under this Act, the Secretary shall report
to the Committee on Banking, Housing, and Urban Affairs of the
Senate and the Committee on Foreign Affairs of the House of Repre-
sentatives on the intent and rationale of such amendments. Such
report shall evaluate the cost and burden to United States exporters
of the proposed amendments in relation to any enhancement of li-
censing objectives. The Secretary shall consult with the technical
advisory committees authorized under section 5(h) of this Act in for-
mulating or amending regulations issued under this Act. The proce-
dures defined by regulations in effect on January 1, 1984, with re-
spect to sections 4 and 5 of this Act, shall remain in effect unless
the Secretary determines, on the basis of substantial and reliable
euidence, that specific change is necessary to enhance the prevention
of diversions of exports which would prove detrimental to the na-
tional security of the United States or to reduce the licensing and
paperwork burden on exporters and theiwr distributors.”.

(b) Pay ror THE UNDER SECRETARY.—Section 53814 of title 5,
United States Code, is amended by inserting “Under Secretary of
Commerce for Export Administration,” after “Under Secretary of
Commerce for Economic Affairs,”.

(c) PAY FOR THE ASSISTANT SECRETARIES.—Section 5315 of such
title is amended by striking out

“Assistant Secretaries of Commerce (8).”
and inserting in lieu thereof

“Assistant Secretaries of Commerce (11).”.

(d) Errective Date.—The provisions of section 15(a) of the
Export Administration Act of 1979, as amended by subsection (a) of
this section, and the amendments made by subsections (b) and (c) of
this section shall take effect on October 1, 1986.

(e) BUDGET ACT.—Any new spending authority (within the mean-
ing of section 401 of the Congressional Budget Act of 197}) which is
provided under this section shall be effective for any fiscal year only
to the extent or in such amounts as are provided in appropriation
Acts.

SEC. 117. DEFINITIONS.
Section 16 (50 U.S.C. App. 2415) is amended—
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(1) in paragraph (3), by inserting ‘“natural or manmade sub-
stance,” after “article,””:

(2) by amending paragraph (4) to read as follows:

“Ut4) the term ‘technology’ means the information and know-
how (whether in tangible form, such as models, prototypes,
drawings, sketches, diagrams, blueprints, or manuals, or in in-
tangible form, such as training or technical services) that can
be used to design, produce, manufacture, utilize, or reconstruct
goods, including computer software and technical data, but not
the goods themselves;”’:

(3) by redesignating paragraph (5) as paragraph (8); and

(4) by inserting after paragraph (§) the following new para-
graphs:

“(5) the term ‘export’ means—

““A) an actual shipment, transfer, or transmission of
goods or technology out of the United States;

“(B) a transfer of goods or technology in the United
States to an embassy or affiliate of a controlled country; or

“(C) a transfer to any person of goods or technology either
within the United States or outside of the United States
with the knowledge or intent that the goods or technology
will be shipped, transferred, or transmutted to an unauthor-
ized recipient;

“06) the term ‘controlled country’ means a controlled country
under section 5(b)(1) of this Act;

“7) the term ‘United States’ means the States of the United
States, the District of Columbia, and any commonwealth, terri-
tory, dependency, or possession of the United States, and in-
cludes the outer Continental Shelf, as defined in section 2(a) of
thed Outer Continental Shelf Lands Act (43 US.C. 1331(a);
and’.

SEC. 118. EFFECT ON OTHER ACTS.

(a) TECHNICAL AMENDMENTS.—

(1) Section 17(a) (50 U.S.C. App. 2416(a)) 1s amended by strik-
ing out “Nothing” and inserting in lLieu thereof “Expect as oth-
erwise provided in this Act, nothing”

(2) Section 17(c) 1s amended by striking out the last sentence.

(b) Act Notr To AFFECT CERTAIN PROVISIONS OF AGRICULTURAL
.;XCT oF 1970.—Section 17 is amended by adding at the end the fol-

owing:

“tf AcricuLTUurRAL AcT OF 1970.—Nothing in this Act shall affect
the prouvisions of the last sentence of section 812 of the Agricultural
Act of 1970 (7 U.S.C. 612c-3).".

SEC. 119. AUTHORIZATION OF APPROPRIATIONS.
Section 18 (50 U.S.C. App. 2417) 1s amended to read as follows:

“AUTHORIZATION OF APPROPRIATIONS

“Sec. 18. (a) REQUIREMENT OF AUTHORIZING LEGISLATION.—(1)
Notwithstanding any other provision of law, money appropriated to
the Department of Commerce for expenses to carry out the purposes
of this Act may be obligated or expended only if—
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‘“lA) the appropriation thereof has been previously authorized
by law enacted on or after the date of the enactment of the
Export Administration Amendments Act of 1985; or

“(B) the amount of all such obligations and expenditures does
not exceed an amount previously prescribed by law enacted on
or after such date.

“(9) To the extent that legislation enacted after the making of an
appropriation to carry out the purposes of this Act authorizes the
obligation or expenditure thereof, the limitation contained in para-
graph (1) shall have no effect.

“(3) The provisions of this subsection shall not be superseded
except by a provision of law enacted after the date of the enactment
of the Export Administration Amendments Act of 1985 which spe-
cifically repeals, modifies, or supersedes the prouvisions of this sub-
section.

“b) AuTHORIZATION.—There are authorized to be appropriated to
the Department of Commerce to carry out the purposes of this Act—

“(1) $24,600,000 for the fiscal year 1985, ;f which $8,712,000
shall be available only for enforcement, $1,851,000 shall be
avatilable only for foreign availability assessments under subsec-
tions (f) and (hX6) of section 5 of this Act, and $14,037,000 shall
be available for all other activities under this Act;

“2) $29,382,000 for the fiscal year 1986, ?f which $9,243,000
shall be available only for enforcement, $2,000,000 shall be
avatlable only for foreign availability assessments under subsec-
tions (f) and (R)(6) of section 5 of this Act, and $18,139,000 shall
be available for all other activities under this Act; and

“(3) such additional amounts for each of the fiscal years 1985
and 1986 as may be necessary for increases in salary, pay, retire-
ment, other employee benefits authorized by law, and other non-
discretionary costs.”,

SEC. 120. TERMINATION OF AUTHORITY.
Section 20 (50 U.S.C. App. 2419) 1s amended to read as follows:

“TERMINATION DATE

“Sec. 20. The authority granted by this Act terminates on Septem-
ber 30, 1989.".

SEC. 121. IMPORT SANCTIONS.

Chapter 4 of title II of the Trade Expansion Act of 1962 (19 U.S.C.
1861 et seq.) 1s amended by adding at the end the following new sec-
tion:

“SEC. 233. IMPORT SANCTIONS FOR EXPORT VIOLATIONS.

“la) Any person who violates any national security export control
imposed under section 5 of the Export Administration Act of 1979
(50 USC App. 2404), or any regulation, order, or license issued
under that section, may be subject to such controls on the importing
of goods or technology into the United States as the President may
prescribe.

“b) Except as provided in subsection (a) of this section, any
person who violates any regulation issued under a multilateral
agreement, formal or informal, to control exports for national secu-
rity purposes, to which the United States is a party, may be subject
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to such controls on the importing of goods or technology into the
United States as the President may prescribe, but only if—

“U1) negotiations with the government or governments, party
to the multilateral agreement, with jurisdiction over the viola-
tion have been conducted and been unsuccessful in restoring
compliance with the regulation involved;

“42) the President, after the failure of such negotiations, has
notified the government or governments described in paragraph
(1) and the other parties to the multilateral agreement that the
United States proposes to subject the person commutting the vio-
lation to specific controls on the importing of goods or technolo-
gy into the United States upon the expiration of 60 days from
the date of such notification; and

“43) a majority of the parties to the multilateral agreement
(other than the United States) before the end of that 60-day
period, have expressed to the President concurrence in the pro-
posed import controls or have abstained from stating a position
with respect to the proposed controls.”.

SEC. 122. HOURS OF OFFICE OF EXPORT ADMINISTRATION.

The Secretary of Commerce shall modify the office hours of the
Office of Export Administration of the Department of Commerce on
at least four days of each workweek so as to accommodate communa-
cations to the Office by exporters throughout the continental United
States during the normal business hours of those exporters.

SEC. 123. TECHNICAL AMENDMENTS.

(a) Arms ExporT CONTROL AcT.—Section 38(e) of the Arms
Export Control Act (22 U.S.C. 2778(e)) is amended by striking out
‘9" and inserting in lieu thereof ‘(g)".

(b) MINERAL LEASING AcT OF 1920.—Subsection (1) of section 28
of the Mineral Leasing Act of 1920 (30 U.S.C. 185) is amended—

(1) by striking out “1969 (Act of December 30, 1969; 83 Stat.
841)” and inserting in lieu thereof “1979 (50 U.S.C. App. 2401
and following)”: and

(2) by striking out “1969” each subsequent place it appears
and inserting in lieu thereof “1979”.

SEC. 124. AMENDMENT TO THE FOREIGN ASSISTANCE ACT OF 1961.

Section 502B(a)(2) of the Foreign Assistance Act of 1961 (22 U.S.C.
2304(a)2)) 1s amended by inserting after “Senate’ the first place it
appears the following: ‘“and the chairman of the Commuttee on
Banking, Housing, and Urban Affairs of the Senate (when licenses
are to be issued pursuant to the Export Administration Act of
1979).”.

SEC. 125. EXPORT OF HORSES.

The Act of March 3, 1891 (46 U.S.C. }66a and 466b), is amended
by adding at the end the following:
“SEC. 3. EXPORT OF HORSES.

‘“la) RESTRICTION ON ExPORT OF HORSES.—Notwithstanding any
other provision of law, no horse may be exported by sea from the
United States, or any of its territories or possessions, unless such
horse is part of a consignment of horses with respect to which a
watver has been granted under subsection (b).
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“(b) GRANTING oF Warvers.—The Secretary of Commerce, in con-
sultation with the Secretary of Agriculture, may issue regulations

providing for the granting of waivers permitting the export by sea of

a specified consignment of horses, if the Secretary of Commerce, in
consultation with the Secretary of Agriculture, determines that no
horse in that consignment is being exported for purposes of slaugh-

ter.

“lc) PENALTIES.—

(1) CRIMINAL PENALTY.—Any person who knowingly violates
this section or any regulation, order, or license issued under this
section shall be fined not more than 5 times the value of the
consignment of horses involved or $50,000, whichever is greater,
or imprisoned not more than 4 years, or both.

“(2) Crvi PENALTY.—The Secretary of Commerce, after pro-
viding notice and an opportunity for an agency hearing on the
record, may impose a civil penalty of not to exceed $10,000 for
each violation of this section or any regulation, order, or license
issued under this section, either in addition to or in lieu of any
other liability or penalty which may be imposed.”’,

SEC. 126. ALASKAN OIL STUDY.

(a) REVIEW OF ALASKAN O1L PoLICY.—

(1) IN GENERAL.—The President shall undertake a comprehen-
sive review of the issues and related data concerning possible
changes in the existing incentives to produce crude oil from the
North Slope of Alaska (including changes in Federal and State
taxation, pipeline tariffs, and Federal leasing policies) and pos-
sible changes in the existing distribution of crude oil from the
North Slope of Alcska (including changes in export restrictions
which would permit exports at free market levels and at levels
of 50,000 barrels per day, 100,000 barrels per day, 200,000 bar-
rels per day, and 500,000 barrels per day), as well as the appro-
priateness of continuing existing controls. Such review shall in-
clude, but not be limited to, a study of—

(A) the effect of such changes on the energy and national
security of the United States and its allies;

(B) the role of such changes in United States foreign pol-
icymaking, including international energy policymaking;

(C) the impact of such changes on employment levels in
the maritime industry, the oil industry, and other indus-
tries;

(D) the impact of such changes on the refiners and on
consumers;

(E) the impact of such changes on the revenues and ex-
penditures of the Federal Government and the government
of Alaska;

(F) the effect of such changes on incentives for oil and
gas exploration and development in the United States; and

(G) the effect of such changes on the overall trade deficit
of the United States, and the trade deficit of the United
States with respect to particular countries, including the
effect of such changes on trade barriers of other countries.

(2) FINDINGS, OPTIONS, AND RECOMMENDATIONS.—The Presi-
dent shall develop, after consulting with appropriate State and
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Federal officials and other persons, findings, options, and rec-
ommendations regarding the production and distribution of
crude oil from the North Slope of Alaska.

(b) CONSULTATION AND REPORT.—In carrying out subsection (o),
the President shall consult with the Commuttees on Foreign Affairs
and Energy and Commerce of the House of Representatives and the
afpropriate committees of the Senate. Not later than 9 months after
the date of the enactment of this Act, the President shall transmut
to each of those committees a report which contains the results of
the review under subsection (a)1), and the findings, options, and
recommendations developed under subsection (a)?2).

TITLE II—EXPORT PROMOTION PROGRAMS

SEC. 201. REQUIREMENT OF PRIOR AUTHORIZATION.

(a) GENERAL RUuLE.—Notunthstanding any other provision of law,
money appropriated to the Department of Commerce for expenses to
carry out any export promotion program may be obligated or expend-
ed only if—

(1) the appropriation thereof has been previously authorized
by law enacted on or after the date of the enactment of this Act;
or

(2) the amount of all such obligations and expenditures does
not exceed an amount previously prescribed by law enacted on
or after such date.

() ExcepTiON FOR LATER LEGISLATION AUTHORIZING OBLIGA-
TIONS OR ExPENDITURES.—To0 the extent that legislation enacted
after the making of an appropriation to carry out any export promo-
tion program authorizes the obligation or expenditure thereof, the
limitation contained in subsection (a) shall have no effect.

(¢) ProviSIONS MUST BE SPECIFICALLY SUPERSEDED.—The prout-
sions of this sectwon shall not be superseded except by a provision of
law enacted after the date of the enactment of this Act which specif-
ically repeals, modifies, or supersedes the provisions of this section.

(d) ExPorT PROMOTION PROGRAM DEFINED.—For purposes of this
title, the term “export promotion program’ means any activity of
the Department of Commerce designed to stimulate or assist United
States businesses in marketing their goods and services abroad com-
petitively with businesses from other countries, including, but not
limited to—

(1) trade development (except for the trade adjustment assist-
ance program) and dissemination of foreign marketing opportu-
nities and other marketing nformation to United States pro-
ducers of goods and services, including the expansion of foreign
markets for United States textiles and apparel and any other
United States products;

(2) the development of regional and multilateral economic
policies which enhance United States trade and investment in-
terests, and the provision of marketing services with respect to
foreign countries and regions;

(5) the exhibition of United States goods in other countries;
an

(4) the operations of the United States and Foreign Commer-
cial Seruvice, or any successor agency.
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SEC. 202. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated $113,273,000 for each of
the fiscal years 1985 and 1986 to the Department of Commerce to
carry out export promotion programs.

SEC. 203. BARTER ARRANGEMENTS.

(a) REPORT ON STATUS OF FEDERAL BARTER PROGRAMS.—The Sec-
retary of Agriculture and the Secretary of Energy shall, not later
than 90 days after the date of the enactment of this Act, submit to
the Congress a report on the status of Federal programs relating to
the barter or exchange of commodities owned by the Commodity
Credit Corporation for materials and products produced in foreign
countries. Such report shall include details of any changes necessary
in existing law to allow the Department of Agriculture and, in the
case of petroleum resources, the Department of Energy, to implement
fully any barter program.

(b) AUTHORITIES OF THE PRESIDENT.—The President is author-
ized—

(1) to barter stocks of agricultural commodities acquired by
the Government for petroleum and petroleum products, and for
other materials vital to the national interest, which are pro-
duced abroad, 1n situations in which sales would otherwise not
occur; and

(2) to purchase petroleum and petroleum products, and other
materials vital to the national interest, which are produced
abroad and acquired by persons in the United States through
barter for agricultural commodities produced in and exported
from the United States through normal commercial trade chan-
nels.

(¢) OTHER PrOVISIONS OF Law NoT AFFECTED.—In the case of any
petroleum, petroleum products, or other materials vital to the na-
tional interest, which are acquired under subsection (b), nothing in
this section shall be construed to render inapplicable the provisions
of any law then wn effect which apply to the storage, distribution, or
use of such petroleum, petroleum products, or other materials vital
to the national interest.

(d) CONVENTIONAL MARKETS Nor To BE DISPLACED BY BAR-
TERS.—The President shall take steps to ensure that, in making any
barter described in subsection (a) or (b)(1) or any purchase author-
ized by subsection (b)(2), existing export markets for agricultural
commodities operating on conventional business terms are safe-

arded from displacement by the barter described in subsection (a),
(b)X1), or (b)X2), as the case may be. In addition, the President shall
ensure that any such barter is consistent with the international ob-
ligations of the United States, including the General Agreement on
Tariffs and Trade.

(e¢) REporRT TO THE CONGRESS.—The Secretary of Energy shall
report to the Congress on the effect on energy security and on domes-
tic energy supplies of any action taken under this section which re-
sults in the acquisition by the Government of petroleum or petrole-
um products. Such report shall be submitted to the Congress not
later than 90 days after such acquisition.
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TITLE III-NUCLEAR AGREEMENTS FOR COOPERATION

SEC. 301. AGREEMENTS FOR COOPERATION.

(a) NoTIFICATION OF AND CONSULTATION WiITH THE CONGRESS;
HEARINGS.—Section 123 of the Atomic Energy Act of 1954 (42 U.S.C.
2158) is amended— .

(1) in subsection a. by inserting after “Assessment Statement”
the following: “(A) which shall analyze the consistency of the
text of the proposed agreement for cooperation with all the re-
quirements of this Act, with specific attention to whether the
proposed agreement is consistent with each of the criteria set
forth in this subsection, and (B)’;

(2) in subsection b. by inserting before “the President” the fol-
lowing: “the President has submutted text of the proposed agree-
ment for cooperation, together with the accompanying unclassi-
fied Nuclear Proliferation Assessment Statement, to the Com-
mittee on Foreign Relations of the Senate and the Commuttee on
Foreign Affairs of the House of Representatives, the President
has consulted with such Committees for a period of not less
than thirty days of continuous session (as defined in section 130
& of this Act) concerning the consistency of the terms of the pro-
po.zed agreement with all the requirements of this Act, and’;
an

(3) in subsection d. by inserting before the sentence which
begins “Any such proposed agreement”’ the following: “During
the sixty-day period the Commuttee on Foreign Affairs of the
House of Representatives and the Committee on Foreign Rela-
tions of the Senate shall each hold hearings on the proposed
agreement for cooperation and submit a report to their respec-
tive bodies recommending whether 1t should be approved or dis-
approved.”.

(b) CONGRESSIONAL REVIEW OF AGREEMENTS.—Subsection d. of
section 123 of the Atomic Energy Act of 1954 (42 US.C. 2153(d)) 1s
amended—

(1) by striking out “adopts a concurrent resolution” and in-
se;rting in lieu thereof ‘“‘adopts, and there is enacted, a joint res-
olution”;

(2) by striking out the period at the end of the first proviso
and inserting in lLieu thereof : Provided further, That an agree-
ment for cooperation exempted by the President pursuant to
subsection a. from any requirement contained in that subsection
shall not become effective unless the Congress adopts, and there
is enacted, a jownt resolution stating that the Congress does
favor such agreement.’’; and

(3) by striking out “130 of this Act for the consideration of
Presidential submissions” and inserting in lieu thereof “130 1.
of this Act”.

(¢) PROCEDURES FOR CONSIDERATION OF AGREEMENTS.—

(1) TECHNICAL CHANGES.—Section 130 a. of the Atomic Energy
Act of 1954 (42 U.S.C. 2159(a)) 1s amended—

(A) in the first sentence—
(1) by striking out “123 d.,"”: and
(iv) by striking out “, and in addition, in the case of
a proposed agreement for cooperation arranged pursu-
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ant to subsection 91 c., 144 b., or 144 c., the Committee

on Armed Services of the House of Representatives and

the Commattee on Armed Services of the Senate,”: and

(B) in the proviso, by striking out “and if, in the case of a

proposed agreement for cooperation arranged pursuant to

subsection 91 c., 144 b., or 144 c. of this Act, the other rele-

vant committee of that House has reported such a resolu-

tion, such committee shall be deemed discharged from fur-
ther consideration of that resolution”.

(2) PROCEDURES FOR CONSIDERATION OF JOINT RESOLUTIONS.~—

Section 130 of the Atomic Energy Act of 195} is amended—
(A) by amending subsection g.—

(i) by redesignating paragraphs (1) and (2) as clauses
(A) and (B);

(ii) by striking out ‘g For” and inserting in lieu
]tche’r;eof d“g. (1) Except as provided in paragraph (2),
or’: an

(iii) by adding at the end thereof the following new
paragraph:

“(2) For purposes of this section insofar as it applies to section

(A) continuity of session is broken only by an adjournment of
Congress sine die at he end of a Congress; and

“(B) the days on which either House is not in session because
of an adjournment of more than three days are excluded in the
computation of any period of time in which Congress is in con-
tinuous session.”: and

(B) by adding at the end thereof the following new subsection:

“l. (1) For the purposes of this subsection, the term ‘joint resolu-
tion’ means a joint resolution, the matter after the resolving clause
of which is as follows: That the Congress (does or does not) favor
the proposed agreement for cooperation transmitted to the Congress
by the President on ., with the date of the transmission of the
proposed agreement for cooperation inserted in the blank, and the
affirmative or negative phrase within the parenthetical appropriate-
ly selected.

“(2) On the day on which a proposed agreement for cooperation is
submitted to the House of Representatives and the Senate under sec-
tion 123 d., a joint resolution with respect to such agreement for co-
operation shall be introduced (by request) in the House by the chair-
man of the Commuttee on Foreign Affairs, for himself and the rank-
ing minority member of the Committee, or by Members of the House
designated by the chairman and ranking minority member; and
shall be introduced (by request) in the Senate by the majority leader
of the Senate, for himself and the minority leader of the Senate, or
by Members of the Senate designated by the majority leader and mi-
nority leader of the Senate. If either House is not in session on the
day on which such an agreement for cooperation is submitted, the
joent resolution shall be introduced in tlfat House, as provided in
the preceding sentence, on the first day thereafter on which that
House 1s in session.

“3) All joint resolutions introduced in the House of Representa-
tives shall be referred to the appropriate committee or committees,
and all joint resolutions introduced in the Senate shall be referred
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to the Committee on Foreign Relations and in addition, in the case
of a proposed agreement for cooperation arranged pursuant to sec-
tion 91 c., 144 b., or 144 c., the Commuttee on Armed Seruvices.

“(4) If the committee of either House to which a joint resolution
has been referred has not reported it at the end of 45 days after its
introduction, the committee shall be discharged from further con-
sideration of the joint resolution or of any other joint resolution in-
troduced with respect to the same matter; except that, in the case of
a joint resolution which has been referred to more than one commit-
tee, if before the end of that 45-day period one such committee has
reported the joint resolution, any other committee to which the joint
resolution was referred shall be discharged from further consider-
ation of the joint resolution or of any other joint resolution intro-
duced with respect to the same matter.

“(5) A jount resolution under this subsection shall be considered 1n
the Senate in accordance with the provisions of section 601(b)(4) of
the International Security Assistance and Arms Export Control Act
of 1976. For the purpose of expediting the consideration and passage
of jownt resolutions reported or discharged pursuant to the proui-
stons of this subsection, it shall be in order for the Committee on
Rules of the House of Representatives to present for consideration a
resolution of the House of Representatives providing procedures for
the immediate consideration of a joint resolution under this subsec-
tion which may be similar, 1f applicable, to the procedures set forth
in section 601(b)4}) of the International Security Assistance and
Arms Export Control Act of 1976.

“6) In the case of a joint resolution described in paragraph (1), if
prior to the passage by one House of a joint resolution of that
House, that House receives a joint resolution with respect to the
same matter from the other House, then—

“(A) the procedure in that House shall be the same as if no
Joint resolution had been received from the other House; but

“(B) the vote on final passage shall be on the joint resolution
of the other House.”

(d) AppLICABILITY OF AMENDMENTS.—The amendments made by
this section shall apply to any agreement for cooperation which 1s
entered into after the date of the enactment of this Act.

And the House agree to the same.

That the Senate recede from its disagreement to the amendment
of the House to the title of the bill and agree to the same.

DaNTE B. FASCELL,
Do~ BONKER,

Dan Mirca,

H. L. BERMAN,

Tosy Rory,
DouGLas BEREUTER,

Solely for consideration of sections 113(a)5) and 114 of the House

amendment and modifications commautted to conference:
Perer W Robino, Jr.
Birr HuGHES,
Birr McCorLum,
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Solely for consideration of section 126 and title II of the House
amendment and modifications committed to conference:
JouN D. DINGELL,

AL SwiFT,
James T. BROYHILL,
Managers on the Part of the House.

JAKE GARN,
JouN HEINZ,
WiLrLiaM PROXMIRE,
Managers on the Part of the Senate.



JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagreeing votes of the two Houses on the
amendments of the House to the bill (S. 883) to extend the Export
Administration Act of 1979, submit the following joint statement to
the House and the Senate in explanation of the effect of the action
agreed upon by the managers and recommended in the accompany-
ing conference report:

The House amendment to the text of the bill struck out all of the
Senate bill after the enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of
the House with an amendment which is a substitute for the Senate
bill and the House amendment. The differences between the Senate
bill, the House amendment, and the substitute agreed to in confer-
ence are noted below, except for clerical corrections, conforming
changes made necessary by agreements reached by the conferees,
and minor drafting and clarifying changes.

SECTION 108. FOREIGN POLICY CONTROLS

House Position: The House bill amends section 6(i) of the Act to
restore Iraq to the list of countries supporting international terror-
ism 90 days after enactment unless the President makes the certifi-
cation required to remove a country from the list to Congress
during that 90 days.

Senate Position: No provision.

Conference Substitute: The conferees have acceded to the State
Department’s request that language be deleted from the conference
substitute which would have required the President to put Iraq
back on the list of terrorist-supporting nations in ninety days or
certify that Iraq has ceased support for terrorism.

The conferees note that Secretary of State Shultz has sent a
letter to the author of the original House's bill requirement re-
questing deletion of the modified language agreed to in conference.
The letter states that the Administration will promptly return Iraq
to the list of countries identified as supporting terrorism in any
group based in or supported by Iraq engages in terrorist acts.

The conferees believe that this permanent commitment is more
useful than the bill’s requirement for one Presidential certification
in ninety days that Iraq has not supported terrorism for six
months. As the Secretary of State’s letter notes, there have been
periods in the past when the notorious Abu Nidal terrorist organi-
fation has apparently moved to Syria only to return to Baghdad

ater.

The Secretary of State’s letter includes a commitment to encour-
age Iraq to take more active measures against international terror-

4n
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ists. It notes that members of at least one Iraqi-based terrorist or-
ganization, May 15, although currently inactive, have not been de-
tained or prosecuted.

Congressional concern about Iraq’s policy on international terror-
ism has been instrumental in securing significant progress over the
last several months, including the expulsion of the Abu Nidal orga-
nization. Members of Congress will continue to monitor Iraq’s ac-
tions and urge Iraq to adopt anti-terrorist polices as strong as those
of most nations, an unequivocal most Arab nations. Specifically,
the government of Iraq is urged to adopt an unequivocal policy of
detaining and prosecuting any terrorist or terrorists found on its
territory.

The letter from the Secretary of State follows:

THE SECRETARY OF STATE,
Washington, June 20, 1985.

Hon. Howarp L. BERMAN,
House of Representatives.

Dear MRr. BErRMAN: I am writing to request that the House-
Senate conference on the Export Administration Act remove from
the Act the requirement that the President certify that Iraq does
not support terrorism, or put Iraq back on the list of terrorist-sup-
porting nations.

During the more than three years that this provision and similar
legislation has been under consideration, Iraq has taken important
steps against terrorist organizations previously operating from its
territory. Most significant was Iraq’'s expulsion in 1983 of Abu
Nidal’s notorious “Black June” organization, whose long record of
outrageous terrorist acts includes recent attacks on Jordanian air-
lines offices 1n Europe.

Your insistance upon and support for our diplomatic efforts to
halt state support for international terrorism has played a direct
role in the favorable change in Iraqi policy on this issue. In your
own discussions directly with Iraqi Foreign Minister Tariq Aziz, he
unequivocally affirmed that his Government had concluded that
the activities of these groups are a danger to Iraq itself. We appre-
ciate your concern that Irag might renew its support for terrorism.
There have been periods in the past, for example, when the Abu
Nidal organization apparently moved to Syria only to return to
Baghdad later. I assure you that, should we conclude that any
group based in or supported by Iraq is engaged in terrorist acts, we
would promptly return Iraq to the list of countries identified as
supporting terrorism.

Although Iraq has effectively disassociated itself from interna-
tional terrorism, an important objective of our diplomatic discus-
sions on this issue remains to be met: we are encouraging Iraq to
take more active measures against international terrorists. You
have noted, for example, that although the May 15 organization
has been inactive since at least December, 1983, we have no evi-
dence that its members have been detained, prosecuted, or expelled
from Iraq.

As you are aware, several recent instances of active Iraqgi coop-
eration against specific terrorist threats to shared interests provide
reason to expect further progress. We can best encourage this
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through continued diplomacy backed by strong Congressional sup-
port. Removal of the portion of the proposed amendment to the
Export Administration Act relevant to Iraq is appropriate to recog-
nize the steps Iraq already has taken and to encourage further
movement. Moreover, under present circumstances, the legislation
you proposed would be seen and resented in Baghdad as a foreign
attempt to dictate Iraqi policy, severely disrupting our diplomatic
dialogue on this and other sensitive issues.

Other governments must know that the U.S policy of promoting
active international cooperation against terrorism knows no differ-
ences across party lines or branches of government. The most
candid consultations between the Congress and Department of
State on this issue have been essential to the success we have seen
in Iraq’s case. Hence, Department officers are instructed to stay in
close consultation with interested committees and Members of Con-
gress, such as yourself, on the global issue of state support for
international terrorism and particularly on developments in Iraq’s
policies toward terrorism We will continue to make available all
relevant information on this issue through appropriate channels. I
understand the Iraqi Foreign Minister has invited you to visit
Baghdad. If you go, I think it would be important and very helpful
for you to stress the solidarity between the executive and legisla-
tive branches on this issue.

One further point: I know you remain concerned about the sale
of aircraft to Irag. I assure you that I share your concern that U.S
aircraft exports to Iraq are consistent with our foreign policy objec-
tives, particularly our efforts to oppose state support for terrorism.
I will keep you and appropriate committees of the Congress advised
on licensing questions regarding significant aircraft sales to Iraq

Sincerely yours,
GEeorGE P. SHULTZ.

SECTION 113. ENFORCEMENT

House Position: Section 113 of the House bill added paragraph (4)
to section 12(a) of the Act specifying that the enforcement activities
of the Commerce Department and the Customs Service under the
Act1 be pursuant to regulations promulgated by the Attorney Gen-
eral.

Senate Position: No provision.

Conference Substitute: The conference substitute revises section
113(b)(4) to require that new law enforcement authorities of the
Commerce Department be exercised pursuant to guidelines ap-
proved by the Attorney General. Such guidelines are to be issued
within 120 days of enactment of the conference substitute. The au-
thorities conferred by subsection 113(b)3)B) are intended by the
conferees to constitute new Commerce Department enforcement
powers.

The conferees believe that the law enforcement powers of the
federal government should be uniformly applied by all federal
agencies. The statutory requirement of Attorney General guide-
lines is not extended to the Customs Service, since the law enforce-
ment authority of the Customs Service is not new. However, the
managers intend that there be consultation between the Attorney
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General and the Secretary of the Treasury on the exercise of law
enforcement authority under the conference substitute by the Cus-
toms Service.

SECTION 114. ADMINISTRATIVE PROCEDURE

House Position: The House bill amended section civil 13(c) of the
Act to provide, among other things, that parties subject to charges
under the Act can contest the charges in a hearing before a newly
created administrative law judge rather than a hearing commis-
sioner.

Senate Position: No provision.

Conference Substitute: The Senate recedes with an amendment
clarifying that any person who, for at least 2 of the 10 years imme-
diately preceding the date of enactment of the conference substi-
tute, has served as a hearing commissioner of the Commerce De-
partment, shall be eligible for appointment to the administrative
law judge position created by the subsection.

SECTION 116. UNDER SECRETARY OF COMMERCE

House Position: The House bill creates a new Under Secretary of
Commerce for Export Administration with three subordinate assist-
ant secretaries, effective October 1, 1985.

Senate Position: No provision.

Conference Substitute: The Senate recedes with an amendment: 1)
delaying the effective date until October 1, 1986; 2) reducing the
number of new assistant secretaries from 3 to 2; and 3) clarifying
that the new assistant secretaries would be Presidential appoint-
ments subject to Senate confirmation.

SECTION 119. AUTHORIZATION OF APPROPRIATIONS

House Position: The House bill authorizes a total of $29,500,000
for FY86, including $10,000,000 for enforcement, $2,000,000 for for-
eign availability, and $7,500,000 for other activities.

Senate Position: No provision.

Conference Substitute: The Senate recedes with an amendment
changing the FY86 levels as follows: total—$29,382,000, including
$9,243,000 for enforcement, $2,000,000 for foreign availability, and
$18,139,000 for other activities. These changes would conform the
authorization levels to the Administration request.

The conference substitute requires that appropriations to the
Commerce Department to carry out the Act must be authorized
before being obligated or expended, and authorizes appropriations
of $24,600,000 for fiscal year 1985, of which $8,712,000 shall be
availablzs only for enforcement, $1,851,000 shall be available only
for foreign availability assessments, and $14,037,000 shall be avail-
able for all other activities, and authorizes appropriations of
$29,382,000 for fiscal year 1986, of which $9,243,000 shall be avail-
able only for enforcement, $2 million shall be available only for for-
eign availability assessments, and $18,139,000 shall be available for
all other activities.

The processing of export license applications and responses to in-
quiries from government personnel at ports as to license require-
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ments for particular shipments would be speeded by increasing the
number of engineers and other highly trained personnel in the
Commerce Department’s Office of Export Administration [QEA).
Present civil service rating applicable to OEA personnel have re-
sulted in compensation levels which are not comparable to opportu-
nities in the private sector. The conferees expect the executive
branch to re-evaluate, and upgrade where appropriate, civil service
ratings applicable to such positions.

SECTION 301. NUCLEAR AGREEMENTS FOR COOPERATION

House Position: The House bill contains provisions clarifying the
circumstances under which nuclear agreements for cooperation
shall be submitted to the Congress for review and the procedures
Congress shall employ in conducting such reviews.

Senate Position: No provision.

Conference Substitute: The Senate recedes with an amendment
clarifying that the time period during which an agreement for co-
operation is referred to the Congress carries over from one session
of a Congress to the next session of the same Congress.

Section 132 of the Atomic Energy Act, as amended by the 1978
Nuclear Non-Proliferation Act [NNPA], 42 U.S.C. 2153, requires
that proposed agreements for nuclear cooperation with other coun-
tries shall include the terms, duration, nature, scope of coopera-
tion, and other requirements listed in that section. Subsection d. of
that section presently provides that the President must submit pro-
posed agreements for nuclear cooperation to the Congress and that
such agreements cannot become effective if, during a 60-day review
period, Congress adopts a concurrent resolution stating Congress
does not favor the agreement. The Supreme Court’s June 1983
Chadha decision raised serious questions about the constitutional-
ity of that concurrent resolution disapproval procedure. In order to
remedy that legal problem, and to ensure an adequate and timely
congressional review procedure for agreements for nuclear coopera-
tion proposed by the President, the conference substitute makes
changes to the existing provisions of sections 123 and 130 of the
Atomic Energy Act of 1954.

Section 123a. of the Atomic Energy Act presently requires,
among other things, that the Director of the Arms Control and Dis-
armament Agency [ACDA] must prepare a nuclear proliferation as-
sessment statement regarding any proposed agreement for nuclear
cooperation to which the requirement applies. The conference sub-
stitute amends section 123a. to require that any such assessment
statement must “analyze the consistency of the text of the pro-
posed agreement for cooperation with all the requirements of the
Atomic Energy Act, with specific attention to whether the proposed
agreement is consistent with each of the criteria set forth in sec-
tion 123a.” This provision is intended to ensure that the ACDA di-
rector specifically analyzes in writing why any proposed agreement
is or is not consistent with each of these nine criteria.

This provision is very important because section 123d. of the
Atomic Energy Act is also amended to provide that if the President
exempts a proposed agreement from one or more of the criteria for
nuclear agreements which are set forth in section 123a., then the
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agreement cannot be brought into force unless the Congress adopts,
and there is enacted, a joint resolution stating that the Congress
does favor the agreement. If there is no exemption, then such
agreements for cooperation can be brought into effect after the con-
gressional review period is completed unless Congress adopts a
joint resolution of disapproval.

The conference substitute also amends section 123b. of the
Atomic Energy Act to require that before the beginning of the 60-
day congressional review period set forth in section 123d., as
amended by the conference substitute, the President submit the
text of a proposed agreement along with the Nuclear Proliferation
Assessment Statement to the Committees on Foreign Affairs and
Foreign Relations of the House and Senate respectively, and con-
sult with these committees for a period of not less than 30 days of
continuous session concerning the consistency of the terms of the
proposed agreement with all the requirements of the Atomic
Energy Act. This special provison—the amendment to section
123b.—does not have any precedential value for other agreements
concluded by the President and is included here solely because a
new system for nuclear cooperation agreements is being adopted so
that the balance between the Congress and the President on nucle-
ar agreements that was upset by the Chadha decision can be re-
stored. Since the track chosen for approving such agreements de-
pends on whether they are outside the parameters of the nine non-
proliferation criteria in section 123a., the provision is intended to
ensure that the committees can advise the President on that all im-
portant issue during the 30-day prior consultation period but not
necessarily before that agreement is signed.

For example, if during the 30-day prior consultation period either
the House Foreign Affairs Committee or the Senate Foreign Rela-
tions Committee indicates that in its judgment the proposed agree-
ment is outside the parameters of the nine criteria in section 123a.,
the Congress expects that the President will submit an exemption.
When an exemption is submitted, the amendment to section 123d.
requires that the Congress pass a joint resolution of approval
before such an aggreement becomes effective. During the 30-day
period of informal committee review, the respective committees
could, of course, conduct hearings to assist their Members in reach-
ing a recommendation as to whether the President should submit
an exemption.

The provisions of section 123b., as amended, are not intended to
insert Congress into the process of negotiating agreements. After
the 30-day period of informal consultation, the President may
choose to renegotiate an agreement. However, the provison does
not require renegotiation of an agreement prior to its final consid-
eration by the Congress. These provisons are intended to ensure
that the President has the advice of the Congress as to whether
there should be an exemption from any of the nine nonprolifera-
tion criteria of section 123a.

The steps for submitting, consulting and approving nuclear coop-
eration agreements set forth in section 123b., as amended, need not
be taken in any particular sequence. it is up to the President to
decide if he wants to authorize the execution of an agreement for
cooperation before seeking congressional service regarding whether
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an exemption is required, and thus the agreement may or may not
be approved and executed prior to submussion for the 80-day prior
consultation review period. While the President may choose to re-
submit an ageement following the 30-day consultation period, these
amendments do not require separate submissions under section
123b. and section 123d. A single submission would satisfy the law.
The Congress fully expects, however, that the President will resub-
mit any agreement for which he has not submitted an exemption if
either committee during the prior consultation period recommends
that an exemption is required.

The conference substitute, as noted above, also amends section
123d. of the Atomic Energy Act to provide that if the President ex-
empts a proposed agreement for nuclear cooperation from any sec-
tion 123a. nonproliferation criteria, then the agreement cannot be
brought into force unless the Congress enacts a joint resolution of
approval. If there is no exemption, the agreement can go into effect
after the 60-day congressional review period in section 123d. unless
Congress passes a joint resolution of disapproval.

Section 123d. is further amended to provide that during the 60-
day period proposed agreements for nuclear cooperation are for-
mally before the Congress, the Committees on Foreign Affairs and
Foreign Relations of the House and Senate shall hold hearings on
them and report to their respective bodies whether such agree-
ments should be approved or disapproved. This is to ensure that
Members of each body are given an opportunity to cast an in-
formed vote on such agreements. It is the clear intention of the
conferees that the respective committees shall hold hearings on
each proposed agreement for cooperation. The conferees fully
expect and are directing and mandating in law that the committees
of jurisdiction comply with this requirement.

However, if for some reason, either of the committees fails to
hold the hearings and/or submit the reports by the end of the con-
gressional review period mandated by section 123d., that would not
constitute a procedural defect in the congressional review of an
agreement for nuclear cooperation, and would not prevent the
entry into force of the agreement. This amendment to section 123
makes clear that only a joint resolution of disapproval may prevent
the entry into force of such an agreement unless there has been a
Presidential exemption of a required provision, in which case a
joint resolution of approval is needed to permit such an agreement
to come into force. If unanticipated circumstances ever prevent a
hearing from being held or a report from being issued during the
statutory period, the conferees fully expect that the appropriate
committee chairman will explain in writing to the respective
House the precise reasons for such an unexpected omission.

The conference substitute also amends section 130 of the Atomic
Energy Act with respect to its provisions providing expedited proce-
dures for consideration of nuclear cooperation agreements. That
section has been amended to state, among other things, that all
joint resolutions of approval and disapproval which are introduced
in the House of Representatives shall be referred to the “appropri-
ate committee or committees.” This does not mean that such agree-
ments or resolutions relating to them will be referred to an ex-
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panded number of committees in the House or will be subjected to
hearings before an expanded number of committees in the House.

It is the intention of the managers that both agreements and re-
lated resolutions dealing with civil nuclear cooperation will contin-
ue to be referred to the House Foreign Affairs Committee, as under
current law, and that agreements and resolutions for defense nu-
clear cooperation will continue to be referred to the Armed Serv-
ices Committee as well. This is what would occur currently under
House rules, and this is appropriate in view of the expertise and
jurisdiction of these committees in this area. Finally, section 130 of
the Atomic Energy Act is also amended to make clear that the
specified number of days of “continuous session” for Congress to
review proposed nuclear agreements for cooperation can carry over
from one session of Congress to another, but not to a new Congress.
Thus there is a cumulative effect between sessions of the same
Congress, but not from one Congress to the next. This amendment
also specifies that the intrasessional recess would not be counted as
days for the Congressional review of such agreements.

REMAINDER OF BILL

The Senate recedes to the House, and the conferees note the fol-
lowing:

ExXPORT ADMINISTRATION ACT—STATEMENT OF MANAGERS

INTRODUCTION

The committee of conference adopted without change most of the
provisions worked out in the last Congress by the conferees on
similar legislation passed in that Congress, H.R. 3231 and S. 979.
The following comments by the committee of conference on S. 883
are not intended to cover all sections of the bill but rather to touch
on specific points of interest in this bill and particularly those
areas where changes hae been made from the 1984 conference
agreement.

AMENDMENTS TO SECTION 4

Amendments to section 4(a) of the Export Administration Act of
1979 (the “Act”) repeal the authority of the Secretary of Commerce
(the “Secretary”) to offer qualified general licenses and authorize
the Secretary to offer distribution, comprehensive operations,
project, and service supply licenses, except that distribution and
comprehensive operations licenses may not offered for exports to
controlled countries.

By designating in the conference substitute certain multiple li-
censing procedures, such as the comprehensive operations license,
the conferees do not intend to limit the Secretary’s discretionary
authority to establish new categories of multiple licenses to assist
in the effective and efficient implementation of export controls and
enforcement of the Act. (If the Secretary determines that a multi-
ple licensing procedure for exports of certain commodities or to cer-
tain geographic locations is needed for the effective and efficient
operation of the Act, he may establish the license under his gener-
al authority of section 4(a)(4) of the Act.)
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The conferees endorse the distribution license for exports to
countries other than the controlled countries listed pursuant to sec-
tion 5(b) of the Act, as amended in the conference substitute, as a
means of reducing the burden on exporters engaging in trade not
prejudicial to the national security, and of reducing the license
processing burden on administering authorities. The factors de-
scribed in the provision to be considered when relevant in individ-
ual applications for a license are not to be determinative in creat-
ing categories or general criteria for denial of applications or for
withdrawal of such a license. This does not limit the authority of
the Secretary to determine which items on the control list are eligi-
ble for export under a distribution license.

AMENDMENTS TO SECTION 5

Amendments to section 5(b) of the Act eliminate U.S. licensing
requirements for exports to CoCom countries with respect to rela-
tively low-technology items that require only notification for export
under CoCom multilateral controls, that is. for items specified in
the Administrative Exception Notes [AEN’s] of the control list. U.S.
licensing requirements for all other exports of controlled goods and
technology to such cooperating countries are perserved. However,
amendments contained in section 111 of the conference substitute
modify the licensing process for these exports effective 4 months
after the date of enactment to provide greater speed and predict-
ability for export license applicants.

The application process under section 10 of the Act is amended
to provide that for individual validated licenses for exports to
CoCom countries, if the Secretary does not inform the applicant
within 15 working days after receipt of the export license applica-
tion of the disposition of the application or that more time is neces-
sary to consider it, the license automatically becomes valid and ef-
fective and shipment can be made pursuant to that license. If the
Secretary notifies the applicant that more time is necessary to con-
sider the application, an additional 15-working-day period is avail-
able for the Secretary to take action. At the end of this second 15-
working-day period, however, absent action by the Secretary to
deny the license, the license automatically becomes valid and effec-
tive.

The conferees intend that the notification by the Department of
Commerce to an export license applicant that the Department has
received an export license application contain an application
number that will be identical to the number of the subsequent li-
cense to export, and when a license becomes effective, either by
Government action or by the expiration of the specified time peri-
ods, the exporter may refer to that number—such as on a Shipper’s
Export Declaration—in exporting the goods or technology specified
in the application, without waiting to receive a formal license to
export.

U.S. exporters gain certainty that they may ship their products
to cooperating countries after no more than 15 or, if necessary, 30
working days after submitting an application, unless the applica-
tion is denied within such time periods. Export authority obtained
in this manner constitutes an individual validated export license in
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all respects, while general and multiple licensing procedures
remain unaffected.

The same treatment of license applications shall be applied, as
provided in section 5(k) of the Act, as amended in the conference
substitute, to all exports to non-CoCom countries which cooperate
formally or informally with the United States in maintaining re-
strictions comparable in practice to those maintained by CoCom.

The review by the conferees of the implementation of the Act
during the last session of the 98th Congress revealed instances in
which the competitiveness of U.S. exporters has been hampered by
the inefficiency of the agencies with regulatory and enforcement
authority over exports. Specifically, the conferees are aware that
the application of the export administration regulations in some
cases is inconsistent and irrational, and that some U.S. exporters
and foreign customers are not accorded the fair and equal treat-
ment on a day-to-day basis to which they are entitled.

These problems are not specifically addressed in the conference
substitute, in the belief that it is the express policy of the United
States that these controls be administered fairly. The two commit-
tees of jurisdiction intend, however, to monitor closely the adminis-
trative practices in the future and, if necessary, to consider remedi-
al legislation.

The conference substitute expands the category of agreements to
export technical data which must be reported to the Secretary
under section 5() of the Act, and retains the existing exemption for
educational institutions.

In retaining the exemption in current law for colleges, universi-
ties, and other educational institutions from the requirement to
report agreements which involve technical cooperation, the confer-
ees note and emphasize that educational institutions remain sub-
ject to the same controls and license requirements for technology
transfers as all other exporters. Prior reporting of technical coop-
eration agreements, however, is a mechanism for possible prior re-
straint of scientific discourse. The courts have generally recognized
and upheld a freer standard for such discourse in the academic set-
ting than for commercial speech. (See, for example, Trane Co. v.
Baldrige, 552 Fed. Supp. 1378, Aff'd 728 F. 2d 915.)

On that basis, the conferees conclude that it is appropriate to re-
quire prior reporting of commercial agreements with foreign gov-
ernment agencies, but to place no such requirement on colleges,
universities, and other educational institutions, which must never-
theless obtain appropriate licenses before exporting any controlled
technology, technical data, or goods. It is the intent of the confer-
ence committee that U.S. government agencies should require, as
part of U.S. Government research contracts with colleges, universi-
ties, and other educational institutions, reporting to the Commerce
Department of such institutions’ agreements with any agency of
the Government of a controlled country that might involve transfer
of technology or technical data, to the extent that any U.S. Govern-
ment agency might wish to be informed of such agreements.

The conference substitute amends section 5(k) of the Act to re-
quire negotiations on controls with countries which are not mem-
bers of CoCom to provide that countries which enter into agree-
ments on export restrictions comparable in practice to those of
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CoCom are to be treated like CoCom countries for purposes of
export controls, and to specify that treating other countries like
CoCom countries includes comparable treatment on exports by
multiple as well as individual licenses, the elimination of licenses
for low-technology items indicated in the Administration Exception
Notes, and the expedited processing of applications provided in the
new subsection (o) of section 10 of the Act.

The managers believe that the Secretary should focus on the
practical effect of agreements with non-CoCom countries in re-
stricting transfer of goods and technology to potential adversaries,
rather than the formal or informal nature of the agreements or ar-
rangements, in deciding whether to extend favorable licensing
treatment on exports to such cooperating countries.

The conference substitute also amends section 5 of the Act to
state that controls may not be imposed on a good containing an
embedded microprocessor unless the function of the good itself is
such that export of the good would make a significant contribution
to the military potential of a controlled country. The conferees con-
curred with actions of the Secretary, in consultation with the Sec-
retary of Defense, in April 1984 to decontrol 94 categories of unilat-
erally-controlled instruments incorporating microprocessors.

AMENDMENTS TO SECTION 6

The committee of conference agreed to a number of contraints on
the President’s authority to impose new foreign policy controls, in-
cluding additional requirements for consultations and reports, and
greater attehtion to foreign availability of items controlled for for-
eign policy purposes

The conference subsititute amends section 6(e) of the Act, the
provision that deals with Congressional consultation. The conferees
believe that actual consultation with Congress has rarely been
within the spirit of the law. It has been perfunctory at best. That is
why the Congress finds it necessary to strengthen this subsection.
Under this amendment the President would be required to consult
with the Congress prior to the imposition of foreign policy export
controls.

This should result in more meaningful consultation, which is in
keeping with article I, section 8, of the Constitution which gives to
the Congress the power to regulate international commerce. Export
control authority is only delegated by Congress to the President, as
provided in the Act, and the Congress intends that the President
consult with the Congress in the conduct of that delegated author-
ity.

The conferees intend that this will result in greater deliberation
given by the President to suggestions to impose foreign policy con-
trols and that once imposed, the prior consultation with Congress
will result in wiser control policies enjoying greater Congressional
support.

The conferees recognize that, under the provision, the President
can still approach the Congress shortly before he wishes to take
action imposing foreign policy export controls. In fact, on some oc-
casions conditions may require that consultation take place no
sooner than shortly before the controls are imposed.
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This consultation provision can be satisfied by means of consulta-
tion with the Chairmen and Ranking Members of the committee of
jurisdiction in the Senate and the committee of jurisdiction in the
House. Such consultation should also extend to the Chairmen
and Ranking Members of the relevant subcommittee of these
committees.

It is important to note that the Act refers to imposition, expan-
sion or extension of foreign policy controls. Controls in effect on
the date of enactment, or made effective by enactment, may be ex-
tended for an additional time period upon their renewal date and
in some cases are exempted from these new constraints. But addi-
tion of items or destinations to the control list constitutes imposi-
tion of new controls, even if the items or destinations are added to
an existing category of controls. Imposition of new controls or ex-
pansion of existing controls after the date of enactment is subject
to these new constraints.

One of the most strongly contested issues in the debate over ex-
tension of the Export Administration Act of 1979 in the 98th Con-
gress was the question of the extent of the President’s authority to
require the breaking of contracts previously entered into. The
Senate bill (S. 979) effectively precluded the imposition of controls
with respect to exports covered by a previous contract or agree-
ment, under section 6 of the Act, although it opened a bit wider the
door to doing so in the International Emergency Economic Powers
Act (IEEPA) through the declaration of national emergency.

The House bill (H.R. 3231) also amended current law, which is
silent on this subject, by specifying the circumstances under which
the President was explicitly permitted to break contracts. Those
circumstances included acts of aggression or international terror-
ism, gross violations of internationally recognized human rights, or
nuclear weapons tests.

In the conference on the bills during 1984 the House ultimately
agreed to recede to the Senate by a vote of 8 to 7. Subsequently,
since no conference report was filed, when a ‘“‘compromise” bill was
offered in the Senate in the closing days of the session by Senators
Garn and Heinz, it contained language somewhat different from
that which the conferees had agreed to, in the interest of trying to
resolve amicably this bitterly contested matter.

That compromise language was identical to that contained in
this conference substitute. It precludes the breaking of contracts
except in those situations where a breach of the peace poses a seri-
ous and direct threat to the strategic interest of the United States
and where the prohibition or curtailment of such contracts, agree-
ments, licenses, or authorizations would be instrumental in reme-
dying the situation posing the direct threat. The provision also
specifies that the controls shall continue only so long as the direct
threat persists.

The most important thing to note in this new language is the op-
eration of the cause and effect relationship between the two actions
that are prerequisites to the imposition of controls on exports sub-
ject to a contract or agreement. Simply put, the provision requires
a clear and direct relationship between the proposed control that
requires the breaking of a contract and the remedying of the event
causing the direct threat to our strategic interests. The certifica-
tion required of the President by this provision must make clear
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that such breaking or curtailment of a contract or contracts will be
instrumental in remedying the situation that has occurred.

It is the judgment of the conferees that this constraint signifi-
cantly narrows, but does not entirely eliminate, the authority of
the President to impose controls on exports subject to, contracts or
agreements, and that it will, thereby, be helpful in reestablishing
the credibility of U.S. exporters without sacrificing the preserva-
tion of U.S. strategic interests. The conferees expect the President
to adhere to the intent of Congress in implementing this provision
and to treat the certification required by the provision with the
utmost gravity. That is, any certification should specify; the breach
of the peace the President has found to have occurred, the strategic
interest of the United States that is seriously and directly threat-
ened, and how the proposed control will be instrumental in reme-
dying such situation.

The conference substitute also contains language (section 108(1)
(2)) specifying that the contract sanctity lanuage described above
does not apply to controls in effect immediately before the date
of enactment of this bill, those made effective by section 108 (i) (2)
of the conference substitute, and those made effective by section
6(n) of the Act as added by the conference substitute. It is the
intent of the conferees that this provision not apply to expansions
of such controls, for example, to cover additional products or tech-
nology, or to their extension for reasons unrelated to their original
imposition. In those circumstances the control in question would be
considered to be a new control and therefore subject to the provi-
sions of section 6 (m) as added by the conference substitute.

AMENDMENTS TO SECTION 7

Petitions for Monitoring or Controls

The Conference substitute amends section 7 (¢) of the Act to re-
quire the Secretary to make and publish certain determinations of
private petitions as well as on self/initiated motions before impos-
ing monitoring or controls or both on exports of metallic materials
capable of being recycled.

This amendment requires that each petition filed requesting the
imposition of monitoring, controls, or both, on metallic materials
capable of being recycled shall indicate that each of the criteria in
section T(c)3)(A) is satisfied. The amendment requires the Secre-
tary to make and publish certain determinations, including find-
ings of fact in support of the determinations, before deciding
whether to impose monitoring, controls, or both on exports of such
material, including whether there has been a significant increase,
in relation to a specific period of time, in exports of such material
in relation to domestic supply and demand, and whether exports of
such material are as important as any other cause of the domestic
price increase or shortage relative to demand.

The amendment continues to permit the Secretary to deny com-
plete consideration to any new petition filed within 6 months after
consideration of the prior petition has been completed. The amend-
ment also allows the Secretary to impose monitoring, controls, or
both, on a temporary basis after a petition is filed if the Secretary
considers such action to be necessary to carry out the policy set
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forth in section 3(2)(C) of the Act, but before the Secretary makes a
determination under section 7(c)(3) only if failure to take such tem-
porary action would result in irreparable harm to the entity filing
the petition, or to the national economy or segment thereof, includ-
ing a domestic industry. This amendment requires that if the Sec-
retary determines, on his initiative, to monitor, control, or both,
the export of such material, the Secretary shall publish the reasons
{%1)' such determination in accordance with section 7(c)(3) (A) and

Existing law requires that increased domestic prices or domestic
shortage “results from” increased exports. This language is vague
and may lead some to believe that exports have to be the sole or
primary cause of an increase in domestic prices or a domestic
shortage. The amendment adopted by the conferees would clarify
this standard and require that exports of the material must be as
important as any other cause of the increased domestic prices or
shortage relative to demand found pursuant to clause (i1). Under
this standard, increased exports need not be the sole or principal
cause of the price rise or domestic shortage in order for exports of
the material to be controlled or monitored. If exports are an impor-
tant cause of the domestic price increase or domestic shortage rela-
tive to demand and other causes are not more important than ex-
ports, monitoring or controls may be imposed. No mathematical
weighing of the factors that contribute to price increase or shortage
relative to demand is possible or desirable.

Crude Oil Study

Section 126 of the conference substitute requires a Presidential
study on the export of crude oil.

The President is required to submit to the Congress 9 months
after enactment of the bill a comprehensive review of the issues
and related data concerning possible changes in the existing incen-
tives to produce crude oil from the North Slope of Alaska, includ-
ing changes in Federal and State taxation, pipeline tariffs, and
Federal leasing policies, and possible changes in the existing distri-
bution of crude oil from the North Slope of Alaska, including
changes in export restrictions which would permit exports at free
market levels and at levels of 50,000, 100,000, 200,000, and 500,000
barrels per day, as well as the appropriateness of continuing exist-
ing controls.

It is intended that the study include, but not be limited to, a
review of the issues and related data on the effect of such changes
on the energy and national security of the United States and its
allies; the role of such changes in U.S. foreign policymaking, in-
cluding international energy policymaking; the impact of such
changes on employment levels in the maritime industry, the oil in-
dustry, and other industries; the impact of such changes on the re-
finers and consumers; the impact of such changes on the revenues
and expenditures of the Federal Government and the Government
of Alaska; the effect of such changes on incentives for oil and gas
exploration and development in the United States; and the effect of
such changes on the overall U.S. trade deficit, and the U.S. trade
deficit with respect to particular countries, including the effect of
such changes on the trade barriers of other countries. The Presi-
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dent is required to develop, after consulting with appropriate State
and Federal officials and other persons, findings, options, and rec-
ommendations regarding the production and distribution of Alas-
kan North slope crude oil, and to transmit the report to the Con-
gress containing the results of the review undertaken, and the find-
ings, options, and recommendations developed, under this section.

In agreeing to require the President to review the issues and re-
lated data concerning possible changes in existing incentives to
produce crude oil from the North Slope of Alaska, it is expected
that the President, in the preparation of the review, seek the
advice of such other agencies and departments as the President
deems advisable, and should consult with representatives of the
maritime industry, the oil industry, consumer groups, environmen-
tal groups, foreign governments, and all other industries, groups,
or individuals likely to be affected by any change in existing law.
To the extent the President delegates responsibility for initial prep-
aration of the review, the conferees intend such delegation to be to
the Commerce Department. It is also intended that the report pro-
duced as a result of the review address each of the criteria set forth
in subsection (a)(1) of this section and provide a detailed description
of each of the factors considered with respect to each of those crite-
ria.

Short Supply Contract Sanctity—Unprocessed Red Cedar

The conference substitute provides for sanctity of prior contracts
from export controls imposed under section 7 of the Act on any ag-
ricultural commodity, including fats, oils, and animal hides, any
forest product, and any fishery product, and provides for sanctity of
certain contracts to harvest unprocessed western red cedar. It re-
tains the validated license requirement for exports under subsec-
tion ().

The intention is that this provision shall not affect the prohibi-
tion contained in section 7(i) of the Act, which took effect on Sep-
tember 30, 1982, on exports of all unprocessed western red cedar
logs harvested from Federal or state lands for which contracts were
entered into on or after October 1, 1979. The provision permits the
export of unprocessed western red cedar logs under harvesting con-
tract on State lands before October 1, 1979, to continue, less any
amount that has been exported under the phaseout mandated in
section 7(i)1)(A) through (C) of the Act, and less any amount ex-
ported under section 101(o) of the Public Law 96-536 and any other
provision of law. This provision is not intended to affect controls
mandated by other statutes of exports of unprocessed western red
cedar logs harvested from Federal lands.

The conferees believe that the requirements of this provision
may be met through alternatives to the present validated license
requirement for each export shipment of unprocessed red cedar
logs under a pre-October 1, 1979, harvesting contract on State
lands and for exports of unprocessed red cedar logs harvested from
private lands, including the granting of a single, validated license
to an exporter for multiple shipments of unprocessed red cedar
logs.
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Export of Horses

The conference substitute strikes out section 7(j) of the Act, and
places the provision in the Act of March 3, 1891. The effect is to
continue the prohibition on the export by sea of any consignment
of horses unless the Secretary of Commerce, in consultation with
the Secretary of Agriculture, determines that no horse in that con-
signment is being exported for purposes of slaughter.

SECTION 10(G)

Throughout the debate over the renewal of the Act, one of the
most contentious issues was that of defining the role of the Depart-
ment of Defense in the licensing process. The ambiguities in the in-
terpretation of the relationship between the Commerce and De-
fense Departments had led to a serious interagency conflict imped-
ing effective administration of the Act. In an effort to address that
problem the Senate bill S. 979 in the 98th Congress initially con-
tained an amendment to section 10(g) of the Act regarding author-
ity for the Defense Department to request to review license applica-
tions where there was, in the Department’s judgment, a clear risk
of diversion. Notwithstanding the fact that the amendment clearly
made such review contingent on Commerce Department approval
in each case a request was made, substantial opposition to the
amendment arose from those who object to review of licenses by
the Defense Department other than licenses for exports to con-
trolled countries. In the end, the need for the amendment was re-
moved by the decision of the President on his own initiative to pro-
vide for Defense Department review of license applications to speci-
fied countries and for specified categories of products, subject to
continuing oversight by the National Security Council. As a result,
the President’s action obviates the need for the legislative change
originally proposed by the Senate, and the conference substitute
contains no amendment to section 10(g). This matter may be raised
again should the need arise, and both House and Senate commit-
tees of jurisdiction intend to exercise close oversight with respect to
implementation of the President’s initiative.

AMENDMENTS TO SECTION 12—ENFORCEMENT

Section 113 of the conference substitute amends section 12(a) of
the Act regarding investigation and other enforcement authorities.
The intent of these amendments is to clarify as precisely as possi-
ble in statutory language the relationship between the Department
of Commerce and the Customs Service in enforcing the Act. En-
forcement has been hampered by unresolved questions about the
nature of that relationship and the inability of the two agencies to
develop procedures for sharing information better to assist each
agency in its enforcement responsibilities.

With respect to overseas enforcement activities, the conferees
intend that the Customs Service have primary enforcement respon-
sibility, particulary in countries where the Customs Service has an
enforcement agreement with the host government. The Commerce
Department’s overseas enforcement role is limited to those areas
discussed infra. It is intended that investigations beyond U.S. bor-
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ders of allegations of wrongdoing should be investigated by the
Customs Service, whether or not a license has been issued or per-
sons other than the consignee designated by a license are involved.

The conferees also intend that the Customs Service have primary
responsibilty for enforcement at ports of entry and exit from the
United States. While the term “ports of entry and exit” can logical-
ly and properly be construed more broadly for other purposes, for
the purpose of defining the area within the United States where
the Commerce Department must seek the concurrence of the Cus-
toms Service in order to engage in export enforcement operations,
the conferees intend that the term be narrowly construed so as to
apply to actual borders and ports of entry and exit from the United
States. This authority is in addition to, and not a limitation on, any
other authority by Congress and recognized by the courts.

Under the conference substitute, the Commerce Department’s
overseas enforcement activities shall consist of alleged boycott vio-
lation investigations, pursuant to section 8 of the Act, investiga-
tions of firms prior to the issuance of a license which the firm has
applied for, or for which the firm is indicated to be the overseas
consignee, and postshipment verifications. The Department of Com-
merce shall focus its responsibility for investigating alleged domes-
tic violations of the Act at points other than ports and borders as
defined above. In that regard, the conferees expect enforcement of-
ficials of the Commerce Department to utilize pre-license checks
and investigations to identify possible violations before controlled
items leave the country and to prevent issuance of export licenses
based on invalid information. As part of that authority, the Com-
merce Department should also actively engage in enforcement ac-
tivities designed to discover and deter domestic circumvention of
the export licensing system. The exercise by the Commerce Depart-
ment of enforcement authorities at ports of entry and exit requires
the concurrence of the Commissioner of Customs or a person desig-
nated by the Commissioner. After a license is issued, post-shipment
verifications by the Commerce Department should be sufficient to
confirm that all license conditions and representations are, in fact,
being fulfilled.

Effective enforcement of the Act will depend on close cooperation
between the Customs Service and the Department of Commerce.
Accordingly, the conferees intend that the two agencies cooperate
with each other fully, including providing each other with access to
information necessary to their enforcement efforts. The conferees
intend these amendments to the Act to foster open and free ex-
change of information among the Commissioner of Customs, the
Secretary of Commerce, and the Attorney General so that the ac-
tivities of these agencies complement each other and achieve more
effective enforcement.

The conference substitute amends section 12 of the Act to pro-
vide that officers of the Customs Service are authorized to conduct
border searches in connection with suspected illegal exports of
goods or technology. This amendment is in addition to, and not a
limitation on, the authority that customs officers already have. Al-
though two United States circuit courts of appeals have specifically
held that Customs officers may conduct border searches, it is not
clear in the remaining circuits. See United States v. Ajlouny, 629
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F.2d 830 (2nd Cir. 1980); United States v. Swarovski, 557 F.2d 40
(2nd Cir. 1977), 592 F.2d 131 (2nd Cir. 1979); United States v.
Duncan, 693 F.2d 971 (9th Cir. 1982); United States v. Stanley, 545
F.2d 661 (9th Cir. 1976). One effect of the amendment is to clarify
the situation for the remaining circuits.

The language as provided for by the conference substitute con-
tains specific authority for arrests without a warrant in connection
with the enforcement of the Act. This authority is in addition to
any other arrest authority presently given to Customs officers. Al-
though Customs officers currently make arrests without a warrant
for export violations, as well as for violations of other laws delegat-
ed to the Customs Service for enforcement, United States v. Swar-
ovwki, 557 F.2d 40 (2nd Cir. 1977) held that such arrests were to be
determined by the standards set forth in the various State laws
since Congress had not given Customs officers specific Federal
arrest authority in this area. The purpose of this amendment is to
create uniformity in laws governing arrests related to export viola-
tions. Having to depend on 50 different State laws creates ineffi-
ciency and confusion in this area of importance to national securi-
ty.
The conferees expect that the conference substitute will result in
a greater number of criminal prosecutions for violations of the Act.
However, the conferees also wish to emphasize that the Commerce
Department should continue to bring administrative proceedings
seeking to impose civil penalties and other administrative sanc-
tions. In this regard, some confusion has arisen concerning the
time limits for initiating administrative actions and on bringing ac-
tions in Federal court to collect civil penalties.

The intent of the committee of conference is that the Commerce
Department must bring its administrative case within 5 years from
the date the violation occurred,, Thereafter, if it is necessary for the
Government to seek to enforce collection of the civil penalty, the
complaint must be filed in Federal court within 5 years from the
date the penalty was due, but not paid. Any other interpretation
would have the Commerce Department discover, investigate, pros-
ecute, and file a complaint in U.S. District Court to collect the pen-
alty imposed, but not paid, in the administrative proceeding all
within 5 years from the date of the violation. In many instances,
particularly those involving well-hidden diversions through foreign
countries, such a task would be impossible.

IMPORT CONTROL SANCTION

The conference substitute amends the Trade Expansion Act of
1962 to provide authority to impose national security import con-
trols, since such authority belongs more appropriately in trade law
containing other provisions authorizing import restrictions for na-
tional security reasons. This import control authority, under rules
of the House of Representatives, would be solely within the juris-
diction of the Committee on Ways and Means in the House. The
chairman of the Subcommittee on Trade has assured the conferees
on behalf of the Senate that he will not seek repeal of the author-
ity before there has been a fair opportunity to assess actual experi-
ence in its operation, although the subcommittee may wish to hold
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overfiight hearings at such time as import controls are actually im-
posed.
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