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WRITTEN COMMENTS ON H.R. 1571, THE “RECIP-
ROCAL TRADE AND INVESTMENT ACT OF 1983,”
AND H.R. 2848, THE “SERVICE INDUSTRIES
COMMERCE DEVELOPMENT ACT OF 1983”

[Press release of Friday, Aug. 6, 1983]

The Honorable Sam M. Gibbons (D-Fla.), Cheirman of the Sub-
committee on Trade of the Committee o1 Ways and Means, U.S.
House of Representatives, today announcea that the Subcommittee
on Trade is inviting written comments on the bill, H.R. 1571, the
“Reciprocal Trade and Investment Act of 1984,” introduced by Con-
go'emman Jones of Oklahoma, Mr. Gibbons, Mr. Shannon, Mr.

wney of New York, Mr. Conable, Mr. Vander Jagt, and Mr.
Schulze, and on H.R. 2848, the “Service Industries Commerce De-
velopment Act of 1983,” which was reported by the Committee on
Energy and Commerce and hes been c~quentially referred to the
Committee on Ways and Means throug * September 30, 1983. Ex-
tensive hearings were held on similar bills (H.R. 6773, H.R. 5383,
and H.R. 5579) in the last Congress. Consequently, written com-
ments are invited at this time since further hearings may not be

uired on these issues incorpocated in H.R. 1571 and H:R. 2848.

R. 1571 seeks to insure continued expansion of reciprocal
marke{ opportunities in trade in goods, trade in services, and in-
vestment for the United States. The bill provides for an analysis of
policies and practices which constitute barriers to U.S. trade, as
well as a study of factors affecting the competitiveness of U.S. high
technology industries. It establishes the reduction and elimination
of barriers to trade in services, foreign direct investment, and high
technology as a primary negotiating objective of the United States,
while giving the President greater ability to deal with unfair trad-
ing practices under section 301 of the Trade Act of 1974. Trade in
services is also designated as an area of greatsr attention in U.S.
trade policy through direction of the U.S. Tyade Representative as
coordinator of U.S. policies concerning trade in services and
through authorization for the Secretary of Commerce to 2stablish 2
service industries develoggent program.

H.R. 2848 directs the Secretary of Commerce to establish a serv-
ice industries development prg'ram which would analyze competi-
tive conditions in international {rade in services and the competi-
tiveness of U.S. service industries. The bill calls for the Secratary
to submit a report to the President and the Congress containing an
analysis of regulations of both foreign and U.S. supﬁiiers and the
potential effect of such regulations on trade relations ll;s and nego-
tiations. Thig report would become the basis for action by the Presi-
dent to limit eligibility of foreign suppliers to engage in interstate
commerce in the United States. Finally, authority to investigate

4y
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complaints regarding unfair actions by foreign suppliers is granted
to the Secretary of Commerce. ‘

Written comments (3 copies) should be submitted to John J.
Salmon, Chief Counsel, Committee on Ways and Means, U.S. House
of Representatives, Room 1102 Longworth House Office Building,
Washington, D.C. 20515, no later than the close of business, Tues-
day, September 6, 1983.

[The texts of the bills follow:]




s R, 1571

To insure the continued expansion of reciprocal market opportunities in trade,
trade in services, and investment for the United States, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
FEBRUARY 22, 1983

Mr. Jones of Oklahoma (for himself, Mr. GisBONS, Mr. SHANNON, Mr. DowNEY

of New York, Mr. FRENZEL, Mr. CONABLE, Mr. VANDER JAGT, and Mr.
ScHULzE) introduced the following bill; which was referred jointly to the

Committees on Ways and Means, Foreign Affairs, and Energy and Com-
merce

A BILL

To insure the continued expansion of reciprocal market opportu-

QR 3 & Ot & W N

nities in trade, trade in services, and investment for the
United States, and for other purposes.

Be it enacted by the Senate and House of Representa-
tes of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; AMENDMENT OF TRADE ACT OF

1974,

(2) SHORT TrTLE.—This Act may be cited as the “Re-
ciprocal Trade and Investment Act of 1983

(b) AMENDMENT OF TRADE AcT OF 1974.—Except as

otherwise expressly provided, whenever in this Act an
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amendment or repeal is expressed in terms of an amendment
to, or repeal of, a section or other provision, the reference
shall be considered to be made to a section or other provision
of the Trade Act of 1974.
SEC. 2. STATEMENT OF PURPOSES.
The purposes of this Act are—

(1) to foster the economic growth of, and full em-
ployment in, the United States by achieving open, fair,
and equitable access to foreign markets for United
States’exports;

(2) to improve the ability of the President—-

(A) to identify and to analyze barriers to (and
restrictions on) United States trade and invest-
ment, and

(B) to achieve the elimination of such bar-
riers and restrictions; and
(3) to encourage further expansion of international

trade, including trade in services, and to enhance the
free flow of foreign direct investment with implications
for trade in goods and services, through the negotiation
of agreements (boih bilateral and multilaterai) which
reduce or eliminate barriers and other trade-distorting

measures.
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SEC. 3. ANALYSES OF FOREIGN TRADE BARRIERS AND

UNITED STATES COMPETITIVENESS.

(2) REPORT ON TRADE BARPIERS.—Chapter 6 of title
1(19 U.S.C. 2111 et seq.) is amended by adding at the end
thereof the following new section:

“SEC. 164. REPORT CONCERNIN.G BARRIERS TO UNITED
STATES EXPORTS.

“(a) Before the close of the 12-month period beginning

-on the date of enactment of this section, the United States

Trade Representative (hereinafter in this section referred to
as the ‘Trade Representative’) shall submit a report to the
Committee on Ways and Means of the House of Representa-
tives and the Committee on Finance of the Senate on trade
barriers to United States exports. The report, which the
Trade Representative shall annually revise and update after
it is submitted in accordance with the preceding sentence,
ghall contain—

“(1) a comprehensive inventory of acts, policies,
or practices, which constitute barriers to, or distortions
of, United States exports of goods or services, or of
foreign direct investment by United States persons
with implications for trade in goods or services, and
such inventory shall include, but not be limited to—

“(A) a description of each act, policy, or
practice and of its operation in the particular

country,
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“(B) an identification of the goods, services,
or investment. affected, and

“{(") the legal basis for such act, policy, or
practice in the particular country; and

“(2) a quantitative or qualitative assessment,

whichever is appropriate, of the principal acts, policies,
or practices identified in paragraph (1) that restrict
market access for competitive United States exports of
goods or services, or foreign direct investment with im-
plications for trade in goods or services, and such as-

sessment shall include, but not be limited to—

“(A) the extent to which each such act,
policy, or practice is subject to international
aé'reements to which the United States is a party,

“(B) information with respect to any action
taken to eliminate or to reduce each such act,
policy, or practice, including, but not limited to—

“(i) any action under section 301, or
“(ii) negotiations or consultations with
foreign governments, and

“(C) any applicable advice given through ap-
propriate committees established pursuant to sec-

tion 1385.

“(b) The report and the revisions and updatings thereto

25 required under subsection- (a) shall be developed and coordi-
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nated by the Trade Representative through the interagency

trade organization established by section 242(a) of the Trade
Expansion Act of 1962,

“(c) The head of each department or agency of the ex-
ecutive branch of the Government, including any independent
agency— \

“(1) shall furnish to the Trade Representative or
to the appropriate agency, upon request, such data, re-
ports, and other information as is necessary for the
Trade Repiesentative to carry out his functions under
this section; and

“(2) may detail such persornel and may furnish
such services, with or without reimbursement, as the
Trade Representative may request to assist in carryiig
out such funetions.

“(d) Nothing in this section shall authorize the release of
information to, or the use of information by, the Trade Rep-
resentative in a manner inconsistent with law or any proce-
dure established pursuant thereto.”.

(b) ReporT ON COMPETITIVENESS.—Before the close
of the twelve-month period beginning on the date of enact-
ment of this Act, the United States Trade Representative
shall submit a report to Congress analyzing the factors not
addressed elsewhere in this Act, or the amendments made by
it.,\which sigmificantly affect the competitiveness of United
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States high technology industries that have a potential for

high sales growth ip world markets, including—

(1) United States and foreign economic policies, in
particular, macroeconomic, regulatory, and sector or
factor specific policies, and -

(2) the structure of markets which supply produc-
tion factors to, and distribute the product of, such in-
dustries.

(c) CONFORMING AMENDMENTS.—

(1) The section heading for section 163 is amend-
ed to read as follows: '

“SEC. 163. REPORTS ON TRADE AGREEMENTS AND ADJUST-
MENT ASSISTANCE.”.

(2) The table of contents for chapter 6 of title I is

amended by striking out

“Sec. 163. Reports.”;

and inserting in lieu thereof the following:

“Sec. 163. Reports on trade agreements and adjustment assistance.
“Sec. 164. Report concerning barriers to United States exports.”.

SEC. 4. AMENDMENTS TO TITLE Il OF THE TRADE ACT OF
1974.
(2) PRESIDENTIAL DETERMINATIONS AND ACTION.—
Section 301 (19 U.S8.C. 2411(a)) is amended—
(1) by striking out the last sentence of subsection
(a);
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(2) by amending subsection (b)(2) 'by striking out
“‘products” and inserting in lieu thereof “goods’’;
(3) by redesignating subsectio;ls (c) and (d) as sub-
sections () and (f), respectively, and by adding immedi-
ately after subsection (b) the following new subsections:

“(c) CONDITIONS AND LIMITATIONS.—In implement-

ing this section, the President—

(1) may take action on a nondiscriminatory basis
or solely against the foreign country or instrumentality
involved;

(2) may take action without regard to whether or
not the action is related to the subject matter involved
in the act, policy, or practice identified under subsec-
tion (a);

“(3) shall take into account the obligations of the
United States under any applicable trade agreement;

“(4) shall take into account the impact of the
action taken on the national economy, includirg, but
not limited to, employment, inflation, industry rationali-
zation, and consumer costs;

“(5) shall conduct a review (on not less than a bi-
ennial basis) of each action taken by him under this
section in order to determine its effectiveness and
whether continuation of the action is in the rational in-

terest; and
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“(6) shall rescind an action taken under this sec-
tion within thrity days after the day on which—

“(A) the offending act, policy, or practice is
eliminated by the foreign country or instrumentali-
ty, or |

“(B) a determination is made under para-
graph (5) that continuation of the action is not in
the national interest.

“(d) ACTIONS ON SERVICES.—

“(1) IN GENERAL.—With respect te actioﬁs on
the services of a foreign country under subsection (b),
the President may restrict, in the manner and to the
extent he deems appropriate, the terms and conditions,
or deny the issuance, of any license, permit, order or
other auihorization, issued under the authority of Fed-
eral law, that allows a foreign supplier of services
access to the United States market in the service
sector concerned.

‘42) AFFECTED AUTHORIZATIONS.—Actions
under paragraph (1) shall apply only with respect to li-
censes, permits, orders, or other authorizations grani-
ed, or applications therefor pending, on or after the
date & petition is filed under section. 302(a) or a deter-

mination to initiate is made by the Unted States Trade
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Representative (hereinafter in this chapter refered to
as the ‘Trade Represemative’) under section 302(c).
“(3) ConsuLTATION.—Before the President takes
action under subsection /) involving the imposition of
fees or other restrictions on the se-vices of a foreign
country, the Trade Representative shall, if the services
involved are subject to regulation by any agency of the
Federal Government or of any State, consult with the
head of the agency concerned.”; and
(4) by amending paragraph (1) of subsection (i) (as
redesignated by subsection {(c)} to read as follows:
“(1) DErFINITIONS.—For purposes of this sec-
tion—
*A) The term ‘commerce’ includes, but is
not limited to—
“(i) goods and services; and
“(ii) foreign direct investment by United
States persons with implications for trade in
goods or services. ]
“(B) The term ‘services’ includes services as-
sociated with international trade, whet‘;her or not
such services are related to trade in goods.
“(C) The term ‘discriminatory’ includes, if

sppropriate, any act, policy, or practice which
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denies national or most-favored-nation treatment
to United States goods, services, or investment.

“(D) The term ‘unjustifiable’ means any act,
policy, or nractice which is in violation of, or in-
consistent with, the international legal rights of
the United States.”.

(b) REview oF PETITIONS; INITIATION OF INVESTI-
GATIONS BY TRADE REPRESENTATIVES.—Section 302 is
amended—

(1) by striking out the last sentence of subsection
(a);

(2) by redesignating subsection (k) as subsection
(c), and by amending paragraph (2) thereof—

(A) by striking out ‘“‘the text” and inserting
in lieu therecf ‘‘a summary”, and
(B) by striking out “public hearing—"' and

inserting in lieu thereof “public hearing (unless a

public hearing was held on the petiiion under sub-

section (b)(2)(B))—";

(3) by inserting after subsection (a) the following

new subsection:
“(b) Review oF PETITIONS.—

“(1) PETITIONS NOT INVOLVING TRADE AGREE-
MENTS.—Not later than forty-five days after the date

on which be receives a potitior under subsection {(a)
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11
that does not involve a trade agreement, the Trade

[y

2 Representative shall determine whether to initiate an
3 investigation.

4 “(2) PETITIONS INVOLVING TRADE AGREE-
5 MENTS.—With respect to a petition received under
6 subsection (a) that involves a trade agreement, the
7 Trade Representative shull—

8 “(A) not later than fifteen days after the date
9 on which he receives the petition, review the peti-
10 tion for legal sufficiency; and

11 “(B) not later than seventy-five days after
12 such date of receipt (unless the petitioner agrees
13 to an extension of such seventy-five-day period),
14 and based on such factfinding, policy review, and
15 public hearings as he deems necessary, determine
16 whether to initiate an investigation.”’; and

17 (4) by adding at the end thereof the following new
18 subsection:

19 “(d) DeTermiNaTION TO INITIATE BY MOTION OF

20. TRADE REPRESENTATIVE.—If the Trade Representative
21 determines with respect to any matter than an investigation
22 should be initiated in order to advise the President concern-
23 ing the exercise of the President’s authority 1.nder section
24 301, the Trade Representative shall publish such determina-
25 tion in the Federal Register and such determination shall be

26-862 0 - 84 - 2
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1 treated as an affirmative determination under subsection
2 (c)(2). The Trade Representative shall, before making any
3 determination under this subsection, consult with appropriate

4 committees established pursuant to section 135.”.

5 (c) RECOMMENDATIONS BY THE TRADE REPRESENTA-
6 TIvE.—Section 304(a) (19 U.S.C. 2414(a)) is amended—

7 (1) by amending paragraph (1) to read as follows:
8 “(1) IN GENERAL.—On the basis of the investiga-
9 tion under section 302, and the consultations (and the

10 proceedings, if applicable) under section 303, and sub-

11 ject to subsection (b), the Trade I.Zepresentz'xtivc shall
12 recommend to the President what action, if any, he
13 should take under section 301 with respect to the mat-
14 ters subject to investigation. The Trade Representative
15 shall make that reC(.)mmendation not later than—

16 | “(A) nine months after the date of the initi-
17 ation of the investigation under section 302(c)(2),
18 if the petition does not involve a trade agreement;
19 or 7

20 “(B) eight months after the date of the initi-
21 ation of the investigation under section 302(c)(2)
22 (unless the petitioner agrees to an extension ‘of
23 such eight-month period), if the petition involves a

24 trade agreement.”’; and
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(2) by inserting immediately after the side heading
for paragraph (2) the following new sentence: ‘“‘Any
reference in this paragraph to another paragraph or
subparagraph shall be considered to be in reference to
a paragraph or subparagraph of this section as it was
in effect on the day before the date of the enactment of
the Reciprocal Trade and Investment Act of 1983.”;

and

© W I D Ot e W DD

(3) by striking out “‘paragraph (IXC)” in pars-
10 graph (3) and inserting in lieu thereof ‘‘paragraph
11 (L®)”.

12 (d) TREATMENT OF REQUESTED INFORMATION,—Sec-
13 tion 305 (19 U.S.C. 2415) is amended by adding at the end
14 thereof the following new subsection.

15 “(c) CerTAIN Business INrORMATION NoT MaDE
16 AVAILABLE.—

17 “(1) In GENERAL.—Except as provided in para-
18 graph (2), and notwithstanding any other provision of
19 law (including section 552 of title 5, United States
20 Code), wo information requested and received by the
21 Trade Representative in aid of any investigation under
22 this chapter shall be made available to any person if—
23 “(A) the person providing such information
24 certifies thai—
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“() such information is business confi-
dential,

“(ii) the disclosure of such information
would endanger trade secrets or profitability,
and

“(iii) such information is not generaily
available;

“(B) the Trade Representative determines
that such certification is well-founded; and

“(C) to the extent required in regulations
prescribed by the ‘Trade Representative, the
person providing such information provides an
adequate nonconfidential summary of such infor-
mation.

“2) Use oF INFORMATION.—The Trade Repre-

sentative may—

“(A) use information subject to paragraph
(1), or make such information available (in his
own discretion) to any employee of the Federal
Government for use, in any investigation under
this chapter; or

“(B) may make such information available to
any other person in a form which cannot be asso-
ciated with, or otherwise identify, the person pro-

viding the information.”.
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(e} NoTicE AND REPOBT OF EXTENSIONS.—Section
306 (16 U.8.C. 2416) is amended—

(1) by redesignating paragraphs (2) and (3) as
paragraphs (3) and (4), respectively;

(2) by inserting after paragraph (1) the following
new paragraph: '

“(2) publish notice in the Federal Register of each
extension agreed to by a petitioner under section
302(bX2)X(B) or 304(a}1)B);"’; and

(3) by inserting before “, and the actions taken”
in paragraph (4) (as so redesignated) the following: “,
each extension, and the reasons therefor, for which
notice is required to be published under paragraph
2),”.

(f) CoNFOBMING AMENDMENTS. —

(1) Section 141(d) is amended—

(A) by striking out “and” at the end of para-

graph (6),

(B) by striking out the period at the end of
paragraph (7) and inserting in lieu thereof a semi-
colon and “and”, and

(C) by adding at the end thereof the follow-
ing new paragraph:
“(8) provide, where authorized by law, copies of

documents to persons at cost, except that any funds so
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1 received shall be credited to, and be available for use
2 from, the account from which expenditures relating
3 thereto were made.”.
4 (2) Section 301(e) (as redesignated by subsection
5 (c)) is amended—
6 (A) by striking out the side heading and in-
( serting in lieu thereof “OTHER ACTIONS.—"; and
8 (B) by striking out “with respect to a peti-
9 tion”.
10 (8) Section 303 (19 U.S.C. 2418) is amended—
i1 (A) by striking out “302(b)”’ and inserting in
12 lieu thereof “302(c)”’;
13 (B) by striking out “with respect to a peti-
14 tion’’;
15 (C) by inserting “‘or the determination of the
16 Trade Representative under section 302(d)”’ after
17 “in the petition’’; and
18 (D) by inserting “(if any)"’ after “‘petitioner”.
19 (4) Section 304(b) (19 U.S.C. 2414(b)) is amended
20 by striking out ‘302" and inserting ‘“302(a) or & deter-
21 mination to initiate under section 302(d)”.
22 SEC. 5 NEGOTIATING OBJECTIVES.

23 (a) CONGRESSIONAL MANDATE.—It is the sense of the

24 Congress that the United States should seek—
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(1) negotiations or consultation with foreign gov-
ernments to reduce or to eliminate acts, policies, or
practices which deny fair and equitable access to for-
eign markets for United States goods or services or
which otherwise burden or restrict United States com-
merce; and

(2) agreement of the contracting parties to the
General Agreement on Tariffs and Trade (GATT)—

(A) to review the adequacy of the agree-
ments, including dispute settlement provisions,
concluded in the Tokyo round of multilateral trade
negotiations, with a view to expanding and
strengthening their disciplines and coverage and
ensuring their full implementation,

(B) to complete the negotiation of agree-
ments not concluded in the multilateral trade ne-
gotiations, and

(C) to conduct a meaningful work program of
identification and analysis of conditions of trade,
including but not limited to, restrictions on trade
in services, restrictions on foreign direct invest-
ment with implications for trade in goods or serv-
ices, and barriers to trade in high technology
preducts, not presently or adequately covered by
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GATT articles, with a view to developing agree-

ments to revise, extend, or supplement such rules.

(b) ConGressiONAL CONSULTATION.—The United
States Trade Representative shall _keep the Committee on
Ways and Means of the House of Representatives and the
Committee on Finance of the Senate currently informed with
respect to trade policy priorities for the purposes of expand-
ing market opportunities and other matters referred to in sub-
section (a).

(c) NEGOTIATING OBJECTIVES.—

(1) In GeNERAL.—Chapter 1 of title I is amended
by inserting immediately after section 104 of the fol-
lowing new section:

“SEC. 104A. NEGOTIATING, OBJECTIVES WITH RESPECT TO
TRADE IN SERVICES, FOREIGN DIRECT INVEST-
MENT, AND HIGH TECHNOLOGY PRODUCTS.

“(a) TRADE. IN SEBVICES.——Pﬁ;lcipal United States ne-
gotiating objectives under section 102 with respect to trade
in services shall be—

“(1) to reduce or to eliminate barriers to, or other
distortions of, internstional trade in services including,
but not limited to—-

“(A) .bam"ers that deny national treatment,

and
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“(B) restrictions on the operation of enter-
prises in foreign markets, including—

“(i) direct or indirect restrictions on the
transfer of information into, or out of, the
country or instrumentality concerned, and

“(ii) restrictions on the use of data proc-
essing facilities within or outside of such
country or instrumentality; and

“(2) to develop internationally sgreed rules, in-
cluding dispute settlement procedures, which will
reduce or eliminate such barriers or disiortions aud
help insure open international trads in services.

“Mh) ForeieNn Digecr INvESTMENT -—Principal

United States negotiating objectives under section 102 with
respect to foreign direct invesiaent with iraplicstions for

trade in goods or services shall be~-

“(1) to reduce ov to elfuninate barriers to such for-
eign direct investmeot, to expand the principal of na-
tional treatment, and > reduce or to eliminate trade-
related barriers to eatshiishment in foreign markets, ‘in-
cluding establishwant of ssrvices; and

“2) to deves» witewmationally agreed rules, in-
cluding dispute settiemin: procedures, which

“(A) will hely ruwre a free flow of such for-

eign direct investment, sixd
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1 . “(B) will reduce or eliminate the trade dis-
2 tortive effects of certain investment related meas-
3 ures.
4 “(c) Hiea TecHNOLOGY PrODUCTS.—F'rincipal United
5 States negotiating objectives under seciion 102 with respect
6 to high technology products shall be— >
7 (1) to obtain and preserve the maximum open-
8 ness with respect to international trade and investment
9 in high technology products and related services;
10 “(2) to reduce or to eliminate all barriers to, and
11 the trade-distorting effects of, foreign government acts,
12 policies, or practices on, United States exports of high
13 technology products and related services, or if such re-
14 duction or elimination is not achievable, to obtain com-
15 pensation for such effects, with particular consideration
16 given to the nature and extent of foreign government
17 intervention affecting United States exports of high
18 technology products or investments in high techaology
19 industries including—
20 “(A) foreign industrial policies which distort
21 international trade or investment;
. 22 “(B) measures which deny national treatment
23 or otherwise discriminate in favor of domestic

24 high technology industries; and
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“(C) measures which facilitate or encourage
anticompetitive market practices or structures;

“(3) to obtain commitments that foreign countries

or instrumentalities will not discourage government or

private procurement of foreign high technology prod-

ucts and related services;
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“(4) to obtain commitments to-—

“(A) foster the pursuit of joint scientific co-
operation betwsen companies, institutions or gov-
ernmental entities of the United States and these
of the trading partners of the United States in
areas of mutual interest through such measures as
financial participation and technical and personnel
exchanges, and

“(B) insure that access by all participants to
the results of any such cooperative efforts should
not be impaired; and

“(5) to provide effective safeguards for the acqui-

gition and enforcement of intellectual property rights
and the property value of proprietary data.”.

(2) CONFORMING AMENDMANTS.—

(A) The table of contents for chapter 1 of
title I is amended by inserting after the item re-
lating to section 104 the iollowing new item:

“Bec. 104A. Negotiating objectives with respect to trade in services, foreign direct

investment, snd high technology products.”.

’
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(B) Paragraph (3) of section 102(g) (19
U.R.C. 2112(g)K8)) is amended to read as follows:
‘(3) The term ‘internstional trade’ includes—
“(A) trade in bhoth goods and services, and
“(B) foreign direct investment by United

States persons with implications for trade in goods

or services.”. '

SEC. 6. PROVISIONS RELATING TO INTERNATIONAL TRADE iN
' SERVICES.
(a) CoORDINATION OF UNITED StATES POLICIES.—

(1) In gENERAL.—The United States Trade Kep-
resentative, through the interagency trade organization
established pursuant to section 242(a) of the Trade Ex-
pausion Act of 1962 or any subcommittee thereof,
shall, in conformarce with other provisions of iaw, de-
velop (and cocrdinate the implementaiion of) United
States policies concerning trade in services.

(2) FEDERAL AGENCIES.—In order to encourage
effective development, coordination, and implementa-
tion of United States policies on trade in servicss-—

(A) each department or agency of the United

States responsible for the regulation of any serv-

ice sector industry shall, as appropriate, advise

and work with the United States Trade Repre-

sentative concerning matters that have come to
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the department’s or agency’s attention with re-
spect to—
(i) the treatment afforded United States
service sector interest in foreign markets, or
(i) allegations of unfair practice.. by for-
eign governments or companies in a service
sector; and
(iii) the Department of Commerce, to-
gether with other appropriate agencies shall
provide staff support for negotiations on
service-related issues by the United States
Trade Representatives and the domestic im-
plementation of service-related agreements.
(3) No EFFECT ON EXISTING AUTHORITIES.——
Nothing in this section shall be construed to affect in
any manner or to any extent any existing authority or
responsibility with respect to any specific service
sector.
(b) SERVICE INDUSTRIES DEVELOPMENT PROGRA M. —
(1) In geNeraL.—The Secretary of Commerce
shall establish a service industries development pro-
gram designed to—
(A) promote the competitiveness of United
States service firms and American employees

through appropriate economic policies; and
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(B) promote actively the use and sale of
United States services abroad and develop trade
opportunities for United States service firms,

(2) PROGRAM ELEMENT:...—Such program shail—

(A) develop a data base for assessing the
adequacy of cwrrent, and for developing future
Government policies and activities pertaining to
gervices, including, but not limited to, export and
import data on individual service industries;

(B) collect and analyze, in.consultation with
appropriate agencies, information pertaining to the
international operations and competitiveness of
United States service industries, including infor-
mation with respect to—

() United States regulation of service
industries,

(ii) tax treatment of services, with par-
ticular emphasis on the effect of United
States taxation on the international competi-
tiveness of United States firms and exports,

(iii) treatment of services in internation-
al agreements of the United States, and

(iv) adequacy of current United States

policies and activities in the servire sector;
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_ _(C) conduct studies of individtal domestic

service industries;

(D) collect comparative internatioral infor-
mation on service industries and policies of foreign
governments toward services;

(E) conduct a program of research and anal-
ysis of service-related issues and problems, includ-
ing forecasts and industrial strategies; and

(F) develop policies to strengthen the export
competitiveness of domestic service industries.

(3) AVAILABILITY OF FUNDS.—The Secretary of
Commerce shall carry vut the program under this sub-
section from funds otherwise made available to him
which may be used for such purposes.

(c) COORDINATION WITH STATES.—

(1) STATEMENT OF POLICY.—It is the policy of
Congress that the President shall, as he deems appro-
priate—

(A) consult with State governments on issues
of trade policy, including negotiating objectives
and implementation of trade agreements, affecting
the regulatory authority of non-Federal govern-
ments, or their procurement of goods and serv-

ices;
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(B) establish one or more intergovernmental
policy advisory committees on trade which shail
serve as & principal forum in which State and
local govermmnents may consult with the Federal
Government with respect to the matters described
in subparagraph (A); and

(C) provide to State and local governments
and to service industries, upon their request,

advice, assistance, and (except as may be other-

" wise prohibited by law) data, analyses, and infor-

mation concerning United States policies on inter-
national trade in services.

(2) ESTABLISHMENT OF NON-FEDERAL GOVERN-

MENTAL TRADE ADVISORY COMMITTEES.—Section

135 (19 U.S.C. 2155) is amended—

(A) by inserting “and the non-Federal gov-
ernmental sector’” after “private sector” in sub-
gection (a),

(B) by adding at the end of subsection (c) the
following new paragraph:

“(3) The President—

“(A) may establish policy advisory commit-
tees representing non-Federal governmental inter-
ests to provide, where the Presidsnt finds it nec-

ossary, policy advice—
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1 “(i) on matters referred to in subsection
2 (a), and ‘

3 “(i)) with respect to implementation of
4 trade agreements, and

5 “(B) shall include as members of committees
6 established under paragraph (1) representatives of
7 non-Federal .govemmental interests where he
8 finds such inclusion appropriate after consultation
9 by the Trade Representative with such repre-
10 sentatives.”’;

11 (C) by inserting ‘“‘or non-Federal govern-
12 ment”’ after “p;'ivate” each place it appears in
13 subsections (g) and (j);

14 (D) by inserting ‘“government,” before
15 “labor” in subsection (j); and

16 (E) by adding at the end thereof the follow-
17 ing new subsection:

18 “m) NON-FEDEEAL GOVERNMENT DEFINED.—The
19 term ‘non-Federal government’ means—
20 “(1) any State, territory, or possession of the
21 United States, or the District of Columbia, or any po-
22 litical subdivision thereof, or

23 “(2) any agency or instrumentality of any entity
24 described in paragraph (1)."”; and

26-862 O ~ 84 ~ 3
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(F) by inserting ‘“‘or Public”’ after “Private”

in the heading thereof.
(3) CONFORMING AMENDMENTS.—

(A) Section 104(c) (19 U.S.C. 2114(c)) is
amended by inserting “or non-Federal govern-
mental’”’ after “private”.

(B) Sections 303 (19 U.S.C. 2413) and
304(b)(2) (19 U.S.C. 2414(h,.2) are each amend-
ed by striking out “private sector”.

(C) The table of sections for chapter 3 of
title I is amended by inserting “and public” after

“private’ in the item relating to section 135.
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£ ON WAYS AND MERNS
LEGISLATIVE FILE

98t CONGRESS H R
18T SESSION 2848
° °
[Report No. 98-203, Part 1]

To establish a service industries dex..opment program, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

May 2, 1983

Mr. Frorio (for himself, Mr. DiNnGELL, Mr. LENT, Ms. MikuLsk:, Mr. RicH-
ARDSON, and Mr. TauziN) introduced the following bill; which was referred
to the Committee on Energy and Commerce

May 16, 1983

Reported with amendments, referred to the Committee on Foreign Affairs and to
the Committee on Ways and Means for a period ending not later than Sep-
tember 30, 1983, for consideration of such provisions of the bill and amend-
ment as fall within the jurisdictions of those committees pursuant to clause
1(i) and 1(v), rule X, respectively, and ordered to be printed

[Omit the part struck through and insert the part printed in italic]

A BILL

To establish a service industries development program, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 That this Act may be cited as the “Service Industries Com-

4 merce Development Act of 1983”.



@ @ ~1 S Gt ok W D =

(G T - T - T S T - T e S S S O I - S N L
St B D N e O W o A S Ot W N e O

32

2
DEFINITIONS
SEc. 2. As used in this Act—

(1) The term ‘‘barriers to, or other distortions of,
international trade in service” includes—

(A) barriers to the right of establishment in
foreign markets; and

(B) restrictions on the operation of enter-
prises in foreign markets, including direct or indi-
rect restrictions on the transfer of the information
into, or out of, the country or instrumentality con-
cerned and restrictions on the use of data process-
ing facilities within or outside of such country or
instrumentality.

(2) The term “foreign supplier’” means a supplier
whose corporate headquarters is located in a foreign
country, and inclu(_ies all subsidiaries and affiliates of
such a supplier.

(8) The term “Secretary” means the Secretary of
Commerce. -

(4) The term “services” means economic outputs
which are not tangible goods or structures, including,
but not limited to, transportation, communications,
retail and wholesale trade, advertising, construction,
design and engineering, utilities, insurance, real estate,

professional services, entertainment, and tourism, and
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3

overseas investments which are necessary for the
export and sale of such services.

(5) The term “supplier’”” means any person who i3
engaged in the business of providing services for ulti-
mate sale in the United States and includes as one
entity all persons whg control, are controlled by, or are
in common control vﬁth, such person. Such term also
includes any predecessor or successor of such a
supplier.

SERVICE INDUSTRIES DEVELOPMENT PROGRAM AND
REPORTS

Sec. 3. (a)(1) The Secretary shall establish in the De-

partment of Commerce a service industries development pro-

gram designed to—

(A) develop policies regarding services that are
designed to increase the international competitiveness
of United States service industries in interstate and for-
eign commerce;

(B) on an annual basis, collect and analyze infor-
mation regarding purchases by domestic entities of
services from foreign suppliers;

(G) develop a data base for assessing the adequa-
cy of current, as well as for developing future, United
States policies and actions pertaining to services, in-

cluding, but not limited to, the collection and analysis
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1 of data on an annual basis concerning sales by United
2 States service industries and their affiliates to custom-
3 ers in foreign countries;

4 (D) provide statistical, analytical, and policy infor-
5 mation to State and local governments and United
6 States service industries;

7 (E) collect and analyze information pertaining to
8 the international operations and competitiveness of
9 United States service industries, including information
10 with respect to—

11 () activities and policies of foreign govern-
12 ments toward foreign and United States service
13 industries,

14 (i) United States regulation of service indus-
15 tries, and

16 (i) the adequacy of current United States
17 policies and activities to strengthen the competi-
18 tiveness of United States service industries in in-
19 terstate and foreign commerce; and
20 (F) conduct studies of United States service indus-
21 tries, including assessments of their present and future
22 ability to compete in interstate and foreign commerce.

23 (2)(A) The Secretary shall seek to establish arrange-

24 ments with the private sector regarding the access by the
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5

Secretary to private sector information that is necessary for
the Secretary to carry out his functions under subsection (a).

(B) The Secretary may request persons to submit to him
any information referred to in subparagraph (A) that the Sec-
retary considers to be critical for the carrying out of such
functions.

(C) All information to which the Secretary is given
access under subparagraph (A), is submitted to the Secretary
under subparagraph (B), or produced under subparagraph (D)
shall be confidential and shall not be disclosed; except (i) the
Secretary may disclose the information if the provider of the
information in writing waives confidentiality, or (ii) when re-
quired under court order. The Secretary shall, by regulation,
prescribe such procedures as may be necessary to preserve
such confidentiality, except that—

(i) the Secretary shall release upon request any
such information to the Congress or any committee
thereof; and

(ii) the Secretary may release or make public any
such information, excluding investment and income
data, in any aggregate or summary statistical form
which does not directly or indirectly disclose the
identity or business operations of the person who sub-

mitted the information.
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(D)) The Secretary may issue subpenas requiring the
production of any information requested by him for purposes
of carrying out paragraphs (1) (B) and (C). Such production of
information may be required from any place within the
United States.

(i) If a person issued a subpena under clause (i) refuses
to obey such subpena or is guilty of contumacy, any court of
the United States within the judicial district within which
such person is found or resides or transacts business may
(upon application by the Secretary) order such person to
appear before the Secretary to produce the information. Any
failure to obey such order of the court may be punished by
such court as a contempt thereof.

(iii) The subpenas of the Secretary shall be served in the
manner provided for subpenas issued by a United States dis-
trict court under the Federal Rules of Civil Procedure for the
United States district courts.

(iv) All process of any court to which application may be
made under this paragraph may be served in the judicial dis-
trict wherein the person required to be served resides or may
be found.

(E)G) It is unlawful for any person to refuse willfully to
obey a request by the Secretary for information issued under

subparagraph (B).
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1

(i) Any person who is found by the Secretary, after
notice and an opportunity for a hearing in accordance with
section 554 of title 5, United States Code, to have violated
clause (i) shall be liable to the United States for a civil penal-
ty. The amount nf the civil penalty shall not exceed $10,000.
The amount of such civil penalty shall be assessed by the
Secretary, or his designee, by written notice.

(iii) Any person against whom a civil penalty is assessed
under clause (ii) may obtain review thereof in the appropriate
court of the United States by filing a notice of appeal in such
court within thirty days from the date of such order and by
simultaneously sending a copy of such notice by certified mail
to the Secretary. The Secretary shall promptly file in such
court & certified copy of the record upon which such violation
wes found or such penalty imposed, as provided in section
2112 of title 28, United States Code. The findings and order
of the Secretary shall be set aside by such court if they are
not found to be supported by substantial evidence, as pro-
vided in section 706(2) of title 5, United States Code.

(iv) If any person fails to pay an assessment of a civil
penelty after it has become a final and unappealable order, or
after the apprepriate court has entered final judgment in
favor of the Secretary, the Secretery shall refer the matter to
the Attorney General of the United States, who shall recover

the amount assessed in any appropriate district court of the
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United States. In such action, the validity and appropriate-

ness of the final order imposing the civil penalty shall not be
subject to review.

(v) The Secretary may compromise, modify, or remit,
with or without conditions, any civil penalty which is subject
to imposition or which has been imposed under this subpara-
graph.

(3) Nothing in this section shall authorize the release of
informaticn to, or the use of information by, the Secretary in
a manner inconsistent with law or any procedure established
pursuant thereto.

(b) The Secretary shall consult regularly with repre-
sentatives of State governments and representatives of
United States service industries concerning the development
and implementation of the policies on services referred to in
subsection (a)(1)(A) and other activities which are conducted
pursuant to subsections (a) and (c). The Secretary shall pro-
vide to State and local governments, upon their request,
advice, assistance, and (except as may be otl.erwise prohibit-
ed by law) information concerning United States policies on
foreign evmmeree #s submitted to the Cengress ead the
President not later than thirty days after the elose of the
period eovered by the repert eontaining—rforeign commerce

in services.
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1 (c) On not less than a biennial basis commencing with

(&)

1985, the Secretary shall prepare a report (which shull be

3 submitted to the Congress and the President not later than
4 thirt . ys after the close of the period covered by the reporc)
5 containing—

6 (1) an analysis of the activities during the period
7 covered by the report of foreign suppliers within the
8 various service industries in the United States market;
9 (2) an analysis cf Federal, State, and local regula-
10 tions during such period of both foreign and United
11 States suppliers and the potential effect of such regula-
12 tion on trade relationships and negotiations;
13 (3) an analysis of the activities during such year
14 of United States suppliers of services in foreign coun-
15 tries, including the types of services provided, the
16 value of investment made in such services, and the
17 income resulting from their provision; and

18 (4) a study and an analysis of barriers to or other
19 distortions of international trade in services, including
20 the impact during such year of any act, policy, or prac-
21 tice of each designated major trading country that
22 limits the access of United States suppliers of services
23 to markete in that country in a manner that is unjusti-
24 fiable, unreasonable, or discriminatory.

25 For purposes of paragraph (4)—
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(A) The term ‘“designated major trading country”

means any major trading country which the Secretary,

after consultation with the Committee on Finance and

the Committee on Commerce, Science, and Transpor-

tation of the Senate and the Committee on ™ ays and

Means, the Committee on Energy and Commerce of

the House of Representatives, designates as a country

with respect to which the study and analysis ur’.r

such parugraph is necessary and appropriate.

(B) The term “major trading country’”’ means

Canada, the European Economic Community, the indi-

vidual member countries of such community, Japan,

and any other foreign country or instrumentalitj desig-

nated by the Secretary for consideration for designation

under subparagraph (4).

PRESIDENTIAL AUTHORITY

SEC. 4. (a) Notwithstending any other provisiou of law,
the President may impoase, in accordance with subsections
(b), (c), (d), (e), and (f) of this section, such terms, conditions,
or limitations, as he deems appropriate, under which foreign
suppliers shall be eligible to engage in interstate commerce in
the United States.

(b) Within one hundred and twenty days after receiving

a report under section 3(c), the President shall—



41

11

i (1) review all acts, policies, and practices dis-

2 cussed in the report as required under paragraph (4) of

3 such section;

4 (2) determine whether limitations should be im-

5 posed under subsection (a); and

6 (3) publish notice in the Federal Register—

7 (A) of each determination made under para-

8 graph (2) together with a description of the limita-

9 ticns which the President proposes to implement
10 under subsection (a) as & result of that determina-
11 tion, and
i2 (B) that written comment of interested per-
13 sons regarding such determination and the pro-
14 posed lir utations may be submitted to the Secre-
15 tary during the one hundred and fifty-day period
16 beginning on the date of publication of the notice.
17 . (c) The President may not impose any limitation under
18 subsection (a) until he has taken into account all comments
19 that are timely submitted in accordance with subsection
20 (b)(3)(B) with respect to the determination and proposed limi-
21 tations concerned.
22 (dX(1) Any interested person may file a petition with the
23 Secretary requesting the President to take action under sub-

| A ]
[ 51 S

section (a) and setting forth the allegations in support of the

request. The Secretary shall review the allegations in the
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12
petition and, not later than forty-five days after the date on
which he received the petition, shall determine whether to
initiate an investigation.

(2) If the Secretary determines not to initiate an investi-
gation with respect to a petition, he shall inform the petition-
er of his reasons therefor and, within ten days after the date
on which the petitioner is so informed, shall publish notice of
the determination, together with a summary of such reasons,
in the Federal Register.

(8) If the Secretary determines to initiate an investiga-~
tion with respect to a petition under paragraph (1), he shall
initiate an investigation regarding the issues raised. The Sec-
retary shall publish the text of the petition in the Federal
Register and shall, as soon as possible, provide opportunity
for the presentation of views concerning the issues, including
a public hearing within the thirty-day period after the date of
the determination or on a date after such period if agreed to
by the petitioner. The Secretary shall also consult with the
Federal agency having jurisdiction over the particular service
industry involved and the Congress.

(4) On the date an affirmative determination is made
unde;' paragraph (3), the Secretary shall initiate consultations
with the foreign nation involved.

(e) On the basis of the investigation undertaken under

subsection (d)(3) and the consultation, if any, under subsec-
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13
tion (d)(4), the Secrctary shall recommend to the President

what action, if any, he should take under subsection (a) re-
garding the issues raised in the petition. The Secretary shall
make the recommendation not later than ninety days after
the date on which the Secretary determines to initiate the
investigation under subsection (d)(1).

(f)(1) If the President decides to take action on his own
motion under subsection (a) regarding a matter for which no
petition or resolution was received under subsection (d), the
President shall publish notice of his determination, including
the reasons for the determination in the Federal Register.
Unless he determines that expeditious action is required, the
President shall provide an opportunity for the presentation of
views concerning the taking of such action.

(2) Not later than twenty-one days after the date on
which he receives the recommendation of the Secretary
under subsection (e) with respect to a petition, the President
shall determine what action, if any, he will take under sub-
section (a), and shall publish notice of ﬁis determination, in-
cluding reasons for the determination, in the Federal
Register.

AUTHORIZATION OF APPROPRIATIONS

Sec. 5. Beginning October 1, 1983, there There are

authorized to be appropriated $5,000,000 to carry out the

activities authorized by this Act.
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STATEMENT OF LOREN SORENSEN, VARIAN ASSOCIATES, ON BEHALF OF
THE AMERICAN ELECTRONICS ASSOCIATION

SUMMARY

Congress should enact legislation which will: (1) shore up the
GATT system and assist the U.S. Trade Representative in reducing
barriers abroad to U.S. exports of products, services, and foreign in-
vestment; (2) be consistent with the letter and spirit of the GATT
system and U.S. obligations thereunder; (3) mandate and authorize
the President to negotiate bilateral and multilateral treaties cover-
ing foreign direct investment and trade in services; (4) expand the
authority of the President under section 301 of the Trade Act of
1974 to respond to foreign barriers to U.S. foreign direct invest-
ment; (5) call on the Trade Representative and the Secretary of
Commerce to compile an inventory of foreign nontariff barriers to
U.S. exports of products and services, and foreign direct invest-
ment; (6) require a periodic report to Congress by the Trade Repre-
sentative and Secretary of Commerce on the steps planned or
taken to have these foreign barriers reduced or eliminated; and (7)
provide essential special attention on the high technology sec!Jr.

STATEMENT

Mr. Chairman and members of this distinguished committee, I
am Loren Sorenson, manager of export services for Varian Asso-
ciates based in Palo Alto, Calif. Varian manufactures microwave
tubes, medical and industrial products, and semiconductor equip-
ment. We have a vital interest in international trade and in U.S.
policies which can affect that trade. I arn submitting written testi-
mony on behalf of the American Electronics Association, of whose
International Committee I am chairman. AEA is a trade associ-
ation of more than 2,300 electronics companies nationwide. Our
membership encompasses all segments of the U.S. electronics in-
dustries, including manufacturers and suppliers of computers and
peripherals, telecommunications equipme it, defense systems and
products, instruments, semiconductors and other components, soft-
ware, research and office systems. AEA member companies employ
over 2 million people and account for 63 percent of the worldwide
sales of the U.S.-based electronics industries.

AEA member companies have a vital stake in exports and inter-
national trade. In some of the larger companies, half of their sales
are to overseas customers. Electronics companies contribute a fa-
vorable balance of trade as a partial offset to an unfavorable bal-
ance incurred by oil and other imports. In 1981, electronic products
produced a favorable trade balance of over $5 billion, with electron-
ic industrial products contributing a favorable balance in excess of
$10 billion.

AEA appreciates the leadership you and the members of the sub-
committee have shown in focusing Congress attention and concern
on the problems U.S. firms face abroad. We believe that this coun-
try must be forthright and aggressive in pursuing our trade and in-
vestment interests and rights. This, coupled with the enhancing
tax measures you have passeqd, will go a long way toward insuring
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the future competitiveness of U.S. electronics industries in world
markets.

AEA believes that today we are at an important point of time for
U.S. trade and investment policy. Great pressure is being placed on
the GATT system of international trading rules because of what it
does, and what is doesn’t do. On the one hand protectionist forces,
pointing to the visible effects of the current worldwide recession,
are getting stronger both here in the United States and abroad.
The political pressure is real to raise new tariff and nontariff bar-
riers to product exports, and to reinforce existing ones. On the
other hand, increased use of “industrial policies” is resulting in
protectionist mechanisms that are not covered by the GATT rules,
but which threaten to undo the significant progress made since
GATT negotiations began in 1948.

OBJECTIVES OF TRADE LEGISLATION

AEA has assessed these domestic and foreign political pressures,
and analyzed carefully several bills introduced by Congress. We be-
lieve now is the time for the United States to do all it can to resist
protectionism here and overseas by working to shore up the GATT
system and to expand the system of international rules to cover
foreign investment and services. By initiating and passing appro-
priate legislation, Congress can address this dual threat to contin-
ued expansion of world markets by providing our negotiators the
statutory backup and policy guidance they need to be successful in
this critical endeavor. We think it is important that any legislation
in this area:

Be consistent with the letter and spirit of the GATT system and
United States’ obligations thereunder;

Mandate and authorize the President to negotiate bilateral and
multilateral treaties covering foreign direct investment and trade
in services; ‘

Expand the authority of the President under section 301 of the
Trade Act of 1974 to respond to foreign barriers to U.S. foreign
direct investment;

Call on the Trade Representative and the Secretary of Commerce
to compile an inventory of foreign nontariff barriers to U.S. exports
of products and services, and foreign direct investment;

Require a periodic report to Congress by the Trade Representa-
tive and Secretary of Commerce on the steps planned or taken to
have these foreign barriers reduced or eliminated; and

Provide essential special attention on the high technology sector.

H.R. 1571, the “Reciprocal Trade and Investment Act of 1983",
meets some of these objectives and principles. We urge this sub-
committee to report out a bill whose provisions contain these ele-
ments. It will thereby assist our Trade Representative in reducing
barriers abroad to U.S. products, services, and foreign investment;
and by doing so it will alleviate the growing pressure in Congress
to enact new protectionist and other GATT-inconsistent trade laws.

Let us now discuss our reasoning in light of some of the major
difficulties our members increasingly face abroad.

26-862 0 ~ 84 ~ 4
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HIGH TECHNOLOGY

If we examine our trade performance over the last two decades,
it’s clear that our R&D intensive, high technology industries are
performing well in holding up the U.S. balance of trade. Our non-
R&D intensive, less competitive industries are in trouble, some
partly because of foreign industrial policies that have targeted
these sectors for special attention.

The United States has a distinct comparative advantage in high
technology manufactured products and related services. Unfortu-
nateiy, nearly all countries, industrialized as well as the less devel-
oped countries, want to have their own high technology industries
precisely because of the benefits the United States now reaps from
them: n2w and better jobs, increased productivity, greater income,
and the better standard of living which results. Consequently,
many gcvernments have targeted this sector for intervention via
industrial policies, combining protectionism and active support.

Our industries require a worldwide market in order to support
the increasingly expensive R&D and capital investments needed to
stay in the forefront of technology and meet customer needs. The
United States needs to be aggressive on efforts to keep these mar-
kets open tc competition based on price and quality, other than on
national origin. If the United States does not, we run the risk of
losing the enormous benefits that our technologies can bring to the
United States and to other countries. In our industry, we're only
seeing the crudest beginnings of what can be accomplished to im-
prove productivity and raise the world’s standard of living.

FOREIGN INVESTMENT BARRIERS

For the last several decades, the United States has led the way
in getting other countries to reduce their tariff barriers to U.S.
product exports. As these feasible tariff barriers have come down,
however, new, more subtle nontariff barriers appeared. While the
Tokyo round MTN agreements addressed some of these nontariff
barriers, many remain.

Unfortunately, some of the most serious of the nontariff barriers
are ones which are not covered by any multilateral rules, namely
restrictions on foreign direct investment. This situation has been in
part caused and compounded by two factors.

One US. international investment policy has been neutral. That
is, U.S. policy has been one of neither encouraging nor discourag-
ing flows of direct foreign investments, and Congress has chosen to
lead by example and by avoiding barriers to foreign direct invest-
ment in the United States. Unfortunately, we haven’t coupled this
exemplary role with aggressive efforts to see that it is followed by
others. At the same time, our negotiators’ attention has been fo-
c(:ﬁi%gr on efforts to reduce barriers to products trade under the

This neutral and passive policy has been undergoing review and
consideration by the executive branch, and we are encouraged by
actions which signal its increased priority status on the U.S. Trade
Representative’s agenda.

Two, the public discussion of this issue is quite sensitive for U.S.
firms. Companies do not complain openly because they fear retribu-



47

tion. For years they have had to grapple with investment restric-
tions on their own, due in large measure to the lack of an aggres-
sive U.S. policy. In some couutries, firms have been able to negoti-
ate agreements, often skewed in favor of the host nation, but which
at least give them some limited access. These arrangements are
something less than secure and subject to change at any moment.
Because they are so tenuous, most firms are understandably reti-
gentltoedbe identified publicly with any criticism of the governments
involved.

But that's not because the problem is not widespread. It is. Re-
strictions on foreign direct investment are formidable, especially
for the smaller firm.

In our industry in order to sell computer systems or other high
technology products to customers overseas there must be a commit-
ment—made by us—to provide service and maintenance for the
products we sell. We must have the ability to establish local subsid-
iaries for these purposes. It is for this reason that we view invest-
ment and trade as two sides to the same coin. Their interaction is
vital since they provide mutual support for each other in world
competition. The ability to invest in manufacturing, sales, and
service operations is a primary vehicle of trade today.

For young companies, the most onerous of these are restrictions
on our ability to establish local, majority owned sales and services
subsidiaries that we can manage properly. In an increasing number
of countries, we cannot now establish such subsidiaries unless we
are willing to surrender majority ownership to a local partner, and
hence, our control over the operations, and over our technology
which we developed at great expense. The ability of an American
company to take advantage of business opportunities in a rational
and timely way is limited if it has approval for such actions. The
majority cwner may have no interest in our knowledge of the busi-
ness and may be unable to appreciate the dynainics of the situation
as they arise.

There are a host of other restrictions on foreign direct invest-
ment, including export performance requirements, demands that a
certain percentage of the final product contain materials or tech-
nology that is “sourced” locally, requirements that the foreign firm
transfer the technology or “know-how” either immediately or after
a certain period of time, requirements for local training and con-
duct of R&D within the hest country, and so on. In combination,
these restrictions make it unattractive for U.S. firms to invest. Un-
fortunately, in many cases a decision not to meet these demands
may degg a U.S. firm from fully participating in these markets.

Mr. Chairman, companies such as K.EA represent are not out
simply to take advantage of an economy, and then exit without
leaving anything behind. We are interested in complete, long term
involvement in those economies, which means realistically contrib-
uting to the local infrastructure and technology base. But these
contributions flow naturally from the demands of our business.
They cannot be dictated by Government fiat. We have a mutual in-
terest which can be met only by allowing a competitive, fast-
moving business to be mana~ed like one.

With these kinds of probiems in mind, we strongly support legis-
lation that would mandate and authorize our negotiators to seek
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bilateral and multilateral agreements to reduce the trade and capi-
tal flow distorting effects of such investment restrictions. In the
short term, bilateral treaties are the practical solution. We would
be following the practices of France, Germany, Japan, and others
in doing so. The longer term objective should be mulitiateral solu-
tion, based on the numerous bilateral arrangement that could pro-
vide the necessary momentum for new international rules.

We also welcome expansion of the President’s authority to re-
spond under section 301 if such negotiations are unsuccessful and
such practices continued unjustifiably and unreasonably to burden,
restrict, or discriminate against U.S. negotiators presently having
little leverage in this area. Presidential authority to respond would
provide an appropriate and needed bargaining tool.

INVENTORY OF NTBS TO PRODUCTS, SERVICES, AND FOREIGN
INVESTMENT

AEA supports legislation to require the USTR and the Com-
merce Department to develop an inventory of the major nontariff
barriers abroad to U.S. product and service exports, and foreign
direct investment. We also support provisions that would require
periodic reports to the Congress on the steps the U.S. Trade Repre-
sentative has taken, or plans to take, to have these barriers re-
duced or eliminated.

CONSISTENCY WITH THE GATT

Since the creation of the General Agreement of Tariffs and
Trade (GATT) the United States has taken the led role in efforts to
persuade our trading partners to adopt the GATT’s basi¢ multilat-
eral principles of national and mosb-fgvored-nation treatment, and
thereby reduce world barriers to product exports. In asserting this
leadership role, Congress has deliberately chosen to lead by exam-
pie by passing trade laws to mirror those of the GATT; I think that
it is fair to say that without the U.S. commitment, there would be
far more trade barriers abroad than there are today.

AEA believes it is absolutely vital that the United States not ab-
dicate this leadership role. Any action that would compromise this
role would likely lead to greater barriers to our product exports.
There are many countries which would welcome an excuse to bend
to domestic pressures and erect new import restrictions. There are
others which might well fell compelled to retaliate if U.S. legisla-
tion were to affect exports negatively. And chances are good that
our strongest, most competitive, exporters would be the ones to
bear the brunt of either reaction. The negative consequences for
jobs, income and related tax revenues could be enormous if this
were to occur.

The GATT currently provides for reciprocity under mutuall
agreed procedures and rules. AEA su%ports that process. AE
therefore would support legislation which would reinforce the U.S.
commitment to that pr.cess. We would thereby support its contin-
ued use in assessing whether a given country or group of countries
is measuring up in an overall sense, given the specific circum-
stances, to its trade agreement or GATT obligation and responsibil-
ities and thereby be eligible for future U.S. trade concessions.
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AEA opposes legislation that would allow unilateral retaliation
or require bilateral “reciprocity” outside the GATT on an indistry
sector or product bsis. Such legislation would fly in the face of
GATT principles and obligations, and would invite protectionism
and retaliation here and abroad.

We must aggressively enforce abroad our trade and investment
rights and interests. We cannot afford to abdicate our leadership
for free and open markets for trade and investment. We must be
aggressive at home in resisting the temptation to raise trade bar-
riers. And we must be foward-looking and see to the needs of our
strongest industries before the weight of barriers abroad become so
heavy as to be politically too difficult to eliminate. Viewed from
our perspective, we no longer have the luxury of time. We need leg-
islation and policy which address these objectives now.

Thank you again for this opportunity to submit our comments
for the record,

STATEMENT OF HARRY L. FREEMAN, SENIOR VICE PRESIDENT,
CORPORATE AFFAIRS AND COMMUNICATIONS, AMERICAN ExpPRrESs Co.

Mr. Chairman, my name is Harry Freeman and I am a senior
vice president for corporate affairs and communications at the
American Express Co. I appreciate this opportunity to submit com-
ments to the Ways and Means Subcomnmittee on H.R. 1571, “The
Reciprocal Trade and Investment Act of 1983,” and H.R. 2848,
“The Service Industries Commerce Development Act.”

American Express enthusiastically supports both biils, and I am
particularly pleased that the subcommittee plans to act on the leg-
islation this month.

In recent years it has become evident that the service sector is
vital to the economic growth of the nation. The U.S. economy has
become a service economy, and trade in services has become the
most dynamic aspect of U.S. trade. It is time to recognize these
facts. If we expect the U.S. economy to prosper, we must acknowl-
edge the contributions of the service sector and develop policies
that will enable services industries to compete fairly in interna-
tional markets.

The bills under consideration take major steps in achieving those
goals. Both H.R. 1571 and H.R. 2848 promote the international
competitiveness of U.S. service firms and accomplish high priority
objectives of the service sector.

H.R. 1571, “The Reciprocal Trade and Investment Act,” intro-
duced by Representative Jim Jones with bipartisan cosponsorship,
includes provisions which American Express has supported in pre-
vious legislation considered by this subcommittee.

The bill would:

(1) Establish a new set of negotiating objectives conforming the
treatment of services and investments to that already recorded
under our trade laws;

(2) Grant the President broader authority to identify unfair for-
eign trade practices and take appropriate remedial action;
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(3) Establish a speedier and more flexible system for reacting to
unfair trade practices by authorizing fast-track legislation as a sec-
tion 301 remedy; -

(4) Substantially improve information gathering on service indus-
tries trade, and require the USTR to report regularly to Congress
on barriers to U.S. trade and investment; and

(5) Improve the procedure for opening section 301 cases by per-
mitting the U.S. Trade Representative to initiate investigations.

The provisions providing the President with specific negotiating
authority with respect to international trade in services is of criti-
cal importance to the service sector. With this expanded authority
and a clear congressional mandate to pursue reciprocal agree-
ments, U.S. negotiators will be better equipped to seek the reduc-
tion and elimination of unfair foreign trade practices on a multilat-
eral or bilateral basis. With respect to multilateral negotiations in
particular, H.R. 1571 authorizes the President to begin to develop
international rules, including dispute settlement, applicable to the
service sector. This new rulemaking authority will no doubt en-
hance our ability to negotiate more effective rules within the
framework of the GATT, whose trade ministers already agreed to
examine service issues at a national level and to exchange the in-
formation necessary to expand reciprocal market opportunities.

Equally important, H.R. 1571 clearly states that section 301 of
the Trade Act of 1974 applies to services, including overseas invest-
ments necessary for the export and sale of services. Section 301 is
the most effective trade remedy available under our trade laws for
dealing with the various types of unfair trade practices that the
service industries face.

Both H.R. 1571 and H.R. 2848 address a serious problem imped-
ing the ability of U.S. policymakers to analyze the scope, growth,
and competitiveness of U.S. services trade—the lack of an adequate
data base. The U.S. Government does not have a coordinated
system to collect, analyze, and publish international service indus-
try data. Both legislative proposals would establish a Service Indus-
tries Development Program within the Department of Commerce to
correct this glaring deficiency.

As you know, the importance of the service sector to the overall
domestic economy has grown dramatically. Services account for 67
percent of our domestic product. Over half of all private sector jobs
are produced by the service industries. If Government workers are
included, that figure rises to 70 percent. In short, services comprise
the largest single share of the total economy.

U.S. service ‘contributions to international trade are equally im-
pressive. Between 1975 and 1380 total world trade in services grew
by 149 percent. The United States has been, and continues to be
the world’s leading service exporter. U.S. businesses account for 20
percent of total world trade in services. In 1982, U.S. service ex-
ports produced more than $36 billion in service trade surplus.
Moreover, U.S. service exports generate demand for U.S. merchan-
dise exports. According to an ITC study released last year, U.S.
serviced firms abroad generated about $3.4 billion in exports of
U.8. goods. To illustrate the importance of services in producing
revenues and jobs in the United States, I have attached two charts



51

depicting the dramatic growth achieved by the service industries
over the last few years.

Clearly it is in our nation’s best economic interest to bring serv-
ices into the mainstream of American and international trade law.
We believe H.R. 1571 represents a big step in that direction.

Finally, Mr. Chairman, I would like to address the issue of reci-
procity. As a governing principle for our trade relations reciprocity
has attracted much controversy. Some argue that a commitment to
reciprocity will draw retaliation from our trade partners. Others
claim that reciprocity contradicts the basic principles behind an
open international trading system. We disagree. American Express
strongly supports a return to the principle of reciprocity in the tra-
ditional liberal sense which is consistent with America’s fundamen-
tal free trade principles. Ever since the Congress passed the Recip-
rocal Trade Agreements Program in 1934 the principle of reciproc-
ity in U.S. trade law has stood for the mutually advantageous ex-
change of bargained-for concessions; these encompass the broad
range of liberal trade principles from unconditional mcst-favored-
nation accords and national treatment to international economic
relations based on a negotiated balance of trade. The importance of
reciprocity as so defined is further illustrated by the fact that it is
also the foundation of the GATT and the basis on which interna-
tionzld trade agreements have operated throughout the postwar
peri

Again, Mr. Chairman, we thank you for the opportunity to
present our views on these two bills. We commend you for your im-
portant work on their behalf.

[Charts follow:]
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STATEMENT OF THE AMERICAN FEDERATION OF LABOR AND CONGRESS
OF INDUSTRIAL ORGANIZATIONS

The AFL-CIO appreciates this opportunity to present its opposi-
tion to H.R. 1571, the Reciprocal Trade and Investment Act of 1983
and to H.R. 2848, the Service Industries Commerce Development
Act of 1983. Both bills are supposedly designed to promote “reci-
procity” in our trading relationships, with H.R. 2848 limited to
trade in services.

While we appreciate the efforts of those members of Congress
seeking to make reciprocity a reality in our trade policies, we are
concerned that the approach in these bills diverts attention from
the real problem, and will have a negative impact on domestic em-
ployment and industry.

The AFL-CIO believes that what is needed is vigorous enforce-
ment of existing laws, including remedies provided in the Trade
Act of 1974 that were designed to make reciprocity of market
access & key element of U.S. trade policy.

In earlier testimony, AFL-CIO President Lane Kirkland called
attention to this problem:

Where other nations bar U.S. products through one means or another, the oppor-
tunity to enforce U.S. laws to gain access should be encouraged to even out the bur-
dens on the world. Equivalent access to foreign markets is the key.

In August, 10.7 million Americans were listed officially as unem-
ployed. In addition, there are now 1.7 millicn “discouraged work-
ers’ who want jobs and are no long working, and 5.8 million part-
time workers are not working full-time because of the depressed
economy—a total of about 18.2 million people. Failure to enforce
existing trade iaw has significantly contributed to this problem.

It is our view that existing trade law empowers the President to
act effectively to assure fair trade. However, mcst past administra-
tions lacked the will to exercise that authority and the present ad-
ministration is no exception. To date, its-legislative trade proposals
have done little to redress the imbalance in our trading relation-
ships and the erosion of American industry continues. For exam-
ple. in the last Congress even a simple extension of the manufac-
turing clause of the U.S. copyright laws, required a congressional
override of a Presidential veto—even though possibly as many as
367,000 jobs were affected.

Many times in the past, the AFL-CIO has come before the Con-
gress asking for help to save American industries and jobs. Too
often the responses have been too little or too late or not at all, and
year after year the strong, broad-based industrial machine that
was America has been weakened and its workers displaced, not be-
cause our industries have become obsolete, but because they have
been overwhelmed by foreign practices.

In February of last year, the AFL-CIO Executive Council stated,
“vigorous enforcement of reciprocity provisions of the Trade Act
must be undertaken.”

In the Trade Act of 1974, a stated purpose of trade agreements
affording mutual benefits is, “to harmonize, reduce and eliminate
barriers to trade on a basis with assures substantially equivalent
competitive opportunities for the commerce of the United States.”
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Section 125 of the Act provides in pertinent part, that the Presi-
dent “may at any time terminate, in whole or in part, any procla-
mation under this Act.”

We believe that section 125, which provides the President with
termination and withdrawal authority from trade agreements, if
utilized, amounts to adequate authority to address the problem of
trade discrimination. In addition, section 301, as amended, enables
the President to take “all appropriate and feasible action within
his power” to obtain the elimination of any act, policy, or practice
of a foreign country that is “unjustifiable, unreasonable, or dis-
criminatory and burdens or restricts United States commerce.”
Section 301 covers trade in services as well as goods.

In our view, U.S. problems in international trade result in large
measure from a lack of political will, not inadequacy of law. Nei-
ther of the two bills being considered by this subcommittee address
this fundamental problem. Neither bill creates a mandate for
action and enforcement. On the contrary, they continue discretion-
ary authority for the President to act or not to act as he sees fit,
even though existing authority to take action has for the most part
been ignored by the executive branch.

As the more comprehensive of the two bills, our remarks will
focus on H.R. 1571. This legislation seeks to achieve equitable
market access for U.S. exports; provides for the identification and
analysis of barriers to U.S. trade and investment; and encourages
the expansion of international trade, including trade in services,
and foreign direct investment through bilateral and multilateral
negotiations which will supposedly reduce or elimirate foreign
trade barriers and other “trade distorting” measures.

While these goals may have some rhetorical attraction, the prac-
tical implications for domestic industry and employment in achiev-
ing them have not been properly assessed.

We welcome provisions in the bill which would secure more in-
formation on foreign trade barriers. Such information is a neces-
sary precondition for evaluating the domestic impact of foreign
practices and developing a coherent strategy to foster economic
grov.th and full employment in the United States. These provi-
sions, however, cannot be implemented unless adequate funding is
provided to assure that the directions of the Congress to the execu-
tive branch can be carried out.

The problem of inadequate funding in the trade area is not new.
The AFL-CIO has rep-atedly called upon the Congress to provide
sufficient funds necessary to implement U.S. trade laws. Just 1ast
year, we testified before this subcommittee in opposition to propos-
als cutting back on the hiring of import specialists to assure that
the imports which come into the United States are properly moni-
tored. Directions to “monitor” imports become unrealistic when
there are not enough import specialists in customs to carry out in-
spections. Requirements to establish import injury by identifying
the causal correction between imports and the job loss become
unfair and unrealistic if the imports are not adequately monitored.

In addition to information concerning foreign trade barriers,
H.R. 1571 requires USTR to report to Congress on any action taken
to reduce such barriers. According to section 2 of the bill, the
report should include information on any action initiated under
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section 301, as well as negotiations or consultations with foreign
governments. By placing negotiaticnis on an equal footing with en-
forcement of our trade laws, this section tends to place even great-
er reliance on the discretionary authority provided to the President
under section 301 to act or not to act. In addition, reasons for inac-
tion need not be reported. The emphasis on negotiations that runs
all through the bill will no doubt further reduce what little interest
exists in utilizing section 301 and other remedies provided by the
Trade Act of 1974 to defend U.S. industry.

The AFL-CIO is concerned that progress toward equitable
market access for U.S. exports—the intent of Congress—will be
hindered and not helped by this legislation. We believe that it re-
duces congressional authority, further waters down the minimal
safeguards currently in the law, and paves the way for future con-
cessions we can ill afford.

Of particular seriousness, is the explicit inclusion of barriers to
investment, as a problem equal to those involving goods and serv-
ices. The export of capital by American firms and the construction
of productive facilities abroad that compete with domestic industry
has already caused considerahle harm to the American worker. We
believe that this addition to current law will only serve to encour-
age U.S. direct investment abroad, and further weaken our already
vulnerable industrial base. In these troubled times, we do not be-
lieve that investments overseas should be a negotiating priority of
our Government. The delegates to the AFL-CIO convention in No-
vember 1981 adopted a resolution on international trade and in-
vestment that included the following statement:

Export promotion should be a government priority, carefully targeted to accom-
plish specific goals. It should not include capital, technology and price-sensitive com-
modities.

The bill also seeks to encourage further flows of foreign invest-
ment into the United States. In this regard, the convention dele-
gates called instead for specific restrictions on foreign investment
capital in the United States:

To regulate the immense flows of international investment capital, the U.S. Con-
gress should establish a reporting mechanism that would require all potential for-
eign investors, or those who would take over an American firm or bank to provide
the government with at least 60 days advance notice. The government should be au-
thorized to withhold authorization of such investment or take-over in the national

interest. Particular scrutiny should be given to takeovers or investments in energy
sources, minerals, and other national resources, farm land, and banks.”

We urge that the subcommittee adopt such requirements rather
than merely encourage the Administration to pursue a policy of
unfettered international investment.

In addition to foreign direct investment, section 104A of the bill
details negotiating ob%%]ctives with respect to services, and high
technology products. The AFL-CIO is greatly concerned that in
each of these areas, too little attention is paid to the possible
impact on the dome:.ic economy and too much authority is given
to the President.

The trade problems in services are specific and quite diverse. The
f)roblem of building and cénstruction are not the same as the prob-
ems of entertainment. There are so many different types of per-
ceived “trade barriers” that U.S. Government offices have made a
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list of over “2,000 barriers to services” and this is far from exhaus-
tive. Nor would everyone agree that all should be removed.

These differences make it absolutely essential that policies be
based on the practical solutions for specific current problems so
that the huge diverse service industry will not be lumped together
inappropriately in either bilateral or multilateral negotiations.

Negotiations involve concessions, but the tyﬁ of concessions
that would be considered by negotiators regarding services have
not heen examined, and the Yotential impact on U.S. service indus-
tries at home is thus incapable of being assessed.

For example, should new rights be given to foreign airlines in
the United States in exchange for “concessions” abroad? Should
the United States open up for Singapore Airlines the air route
from Kansas City to Chicago because not allowing them to have
theé route is considered a “barrier” to trade? The AFL-CIO thinks
not.

In the insurance sector, should the United States preclude the
continuance of essential regulations that some view as “barriers”
to trade while it seeks negotiated solutions? Or, during negotia-
tions, would it be appropriate for “‘barriers” in insurance abroad to
be removed in exchange for the United States removing “barriers”
in shipping here? We believe the United States has already been
hurt by too many one-sided negotiations, and that many of the
problems can be solved by positive action.

Immigration policy is an integral element in any services trade
negotiations. But the bill does not recognize this problem. The issue
of requiring that foreign nationals perform certain jobs is a major
complaint of the U.S. service industries about barriers they face
abroad. But a negotiation to remove such “barriers” could conflict
with immigration policy here.

Similarly, the United States should not undermine U.S. stand-
ards for lawyers, doctors, accountants, nurses, electricians, etc.
Many of these standards have been developed to protect American
society as well as its economy.

In addition, the emphasis in this section on the removal of bar-
riers to the transfer of information and the use of data processing
facilities does not address the potential impact in the United
States. Personal privacy for example, is an issue in terms of “trans-
fer of information.” Do we want to forfeit personal privacy in the
United States to get help for data transmission from abroad? In ad-
dition, this objective could encourage further exports of U.S. jobs in
the data processing area to low-wage countries.

In sum, we do not believe that the removal of rules, regulations,
and standards that some mistakenly perceive as “barriers” will
benefit U.S. industries or U.S. workers.

In the area of high technology products, the AFL-CIO is opposed
to additional congressional authority for negotiations. Past negotia-
tions in our view have not been successful. With Japan alone, nego-
tiations concerning semiconductors, and government procurement
have rebounded negatively on U.S. producers and U.S. workers.
Most nations seek, to attract, maintain, and develop technology
within their boundaries for defense and economic purposes. If the
United States seeks only to reduce foreign practices while the
United States remains virtually open, the result will be the loss of




58

the technology that is the basis for the future recovery of our econ-
omy.

The AFL-CIO believes that what appears to be trade distortions
in services, high technology, and investment, may in fact be consid-
ered essential policies in the foreign and U.S. economies. Trade is
not the only issue involved when standards, requirements, and
other national provisions are established for investment and the
host of services which are provided in any economy.

The AFL~CIO opposes H.R. 1571 because we believe this nation
cannot afford a U.S. trade policy that substitutes a cosmetic ges-
ture for effective programs and action. Worse, the inclusion of addi-
tional negotiating authority in the areas of investment, services,
and high technology products will further discourage positive gov-
ernmental action. We believe that vigorous enforcement of existing
law is long overdue.

AMERICAN HoTEL & MOTEL ASSOCIATION,
Washington, D.C., September 7, 1983.
Hon. SamM M. GiBBONS,
Chairman, Subcommittee on Trade, Commiitee on Ways and
Means, Longworth House Office Building, Washington, D.C.

DeArR MR. CHAIRMAN: The American Hotel & Motel Association
is a federation of hotel and motel associations located in the 50
States, the District of Columbia, Puerto Rico, and the Virgin Is-
lands, having a membership in excess of 8,200 hotels and motels ac-
counting for over 1 million rooms. Inclusive in our membership are
all of the major hotel and motel companies.

We are pleased to see congrcssional attention focused on the
problems of trade in services. Clearly there are many areas to be
addressed but we have concentrated on the ability of U.S. hotel
companies to function abroad and the more general area of inter-
national fourism.

Mr. Joseph Mclnerney, senior vice president, the Sheraton
Corp., testified on behalf of AH&MA before the Commerce Trans-
portation and Tourism Subcommittee on H.R. 794 (H.R. 2848). That
statement is submitted for your review.

We have no comment on H.R. 1571 directly. We would, however,
suggest that the U.S. Travel & Tourism Administration participate
in the formulation of U.S. policies on trade in services. As present-
ly drafted in section 6, the agencies which would share in this re-
sponsibility are those with regulatory authority, which USTTA
does not have.

Should you or your staff require any additional information,
please contact our Washington office.

Sincerely,
ALBERT L. McDERMOTT,
Washington Representative.

[Editor’s Note: The statement referred to has been retained in
the subcommittee files.]
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CANADIAN EMBASSY,
Washington, D.C., September 15, 1983.
Hon. DAN ROSTENKOWSKI,
U.S. House of Regresentatives,
Rayburn House Office Building, Washington, D.C.

DEAR CoNGRESSMAN RosTENkOWSKI: I am responding to the invi-
tation of Congressman Gibbons, chairman of the Subcommittee on
Trade of the Committee on Ways and Means, to submit views on
two pieces of proposed legislation, bill H.R. 1571, “The Reciprocal
Trade and Investment Act of 1983,” and bill H.R. 2848, “The Serv-
ice Industries Development Act of 1983,” which are under consider-
ation by the Subcommittee on Trade of the Committee on Ways
and Means. My government has particular concern about the con-
cept of “right of establishment” as it is incorporated in certain ver-
sions of reciprocity and trade in services legislation now before
Congress. Canada, as the largest host to U.S. foreign investment
and as the third largest source of foreign investment in the United
States, has a vital interest in the treatment of right of establish-
ment in the formulation of U.S. law.

Canada welcomes foreign investment. Canada believes that maxi-
mizing opportunities for the establishment of business promotes a
constructive and liberal international investment climate in which
multinational enterprises can contribute to international develop-
ment. The high level of foreign investment in the Canadian econo-
my is proof of the very liberal approach taken by Canada on the
question of the establishment of foreign investors over the years.
Ho .vever, customary international law does not provide for a right
of establishment. We are concerned that unilaterally embodying
the concept of an absolute right of U.S. multinational enterprises
to establish in foreign countries, the denial of which would permit
retaliatory action under U.S. law, could indced give rise to conten-
tious problems among nations and make more difficult progress in
international discussions on investment and trade in services.

We are pleased to note that bill H.R. 1571 does not include a pro-
vision that denial of right of establishment in foreign markets pro-
vides justification for action under section 301 of the U.S. Trade
Act of 1974. We regret that the Senate version, bill . 144, does
specify right of establishment under its definitions of unreasonable
and unjustifiable. We trust that Members of the House: of Repre-
sentatives will resist inclusion of vhe right of establishment! concept
if the reciprocity legislation progresses through Congress.

Bill H.R. 2848 also asserts the right of establishment in foreign
countries. It would authorize the President to impose limita'ions on
the access of foreign suppliers to the U.S. market based on the ex-
istence of distortions of international trade in services, specifically
defined to include denial of right of establishment.

I attach some notes which discuss our concerns with the right of
establishment concept in further detail. I would be pleased to dis-
cuss this matter with you at your convenience.

Yours sincerely,
ALLAN GoTLIEB, Ambassador.
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[ATTACHMENT]

NoTes ON RiGHT OF ESTABLISHMENT

A. Certain proposed legislation dealing with reciprocity and
trade in services appears to assume that right of establishment is a
right under international law.

B. Customary international law does not provide for right of es-
tablishment. Such a right can only be established through interna-
tional agreement.

C. Existing OECD instruments relating to international invest-
ment do not provide for right of establishment in the broad sense
of right of entry. The 1976 Declaration on international investment
and multinational enterprises explicitly states under the section on
national treatment that “this declaration does not deal with the
right of member countries to regulate the entry of foreign invest-
ment or the conditions of establishment of foreign enterprises”. In
addition, the OECD documents clearly state that “every state has
the right to prescribe the conditions under which multinational en-
terprises operate within its national jurisdiction, subject to interna-
tional law and to the international agreements to which it has sub-
scribed. The entities of a multinational enterprise located in var-
ious countries are subject to the laws of these countries”.

D. All participants including the United States, in ongoing U.N.
negotiations on a Code of Conduct for transnational corporations
have agreed to the following formulation indicating that right of
establishment is a sovereign right of states: “states have the right
to regulate the entry and establishment of transnational corpora-
tions including determining the role that such corporations may
play in economic and social development and prohibiting or limit-
ing the extent of their presence in specific sectors”.

E. Attempts to shape any future multilateral discussion on the
right of establishment and trade in services through the unilateral
definition of the right of establishment as a norm in international
law (and by extension unilateral projection of domestic laws on and
exceptions to right of establishment as a basis for international
agreement) will be cbjectionable to most states and will make any
progress in such discussions more difficult.

F. The United States advocates extension of the OECD Code on
capital movements to include a binding commitment on the right
of establishment, with limited exceptions. A unilateral move risks
antagonizing developing countries, who will be important partici-
pants in negotiations on trade in services. Developing countries
regard the U.N. Code of Conduct as the best way to deal universal-
ly with investment questions because it balances the interests of
home and host governments and considers both the activities and
treatment of multinational enterprises. Also, as stated above, it
recognizes the right of states to regulate the entry and e’ .ablish-
ment of multinational enterprises.

G. The concept of reciprocal action of retaliation in a bilateral
investment context is unjustified and farreaching in its implica-
tions. Foreign investment screening mechanisms ¢f countries such
as Canada, Australia, France, Japan and that of the United States
do not discriminate on the basis of nationality. Legislation that at-
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tempts to retaliate against such mechanisms in a discriminatory
way through actions against foreign investors of that country
would be discriminatory in a country-specific way and might have
the perverse result of leading other governments to make existing
or new screening mechanisms operate in a discriminatory way
against U.S. investors.

CATERPILLAR TrAcCTOR CoO.,
Peoria, Ill., September 9, 1983.
Hon. SaAM GIBBONS,
House of Representatives,
Washingion, D.C.

DEAr SaM. On behalf of the Business Roundtable, I'd like to re-
spond to your invitation to comment on H.R. 1571, “The Reciprocal
Trade and Investment Act of 1983.”

The Business Roundtable endorses H.R. 1571. We have followed
it progress with interest and have communicated our support for S.
144, its Senate counterpart. We believe H.R. 1571 represents a step
in the direction of preserving and strengthening the international
trading system.

H.R. 1571 would make two contributions to U.S. trade law. First,
it would strengthen the President’s ability to cope with foreign bar-
riers to 1J.S. exports. Second, it would strengthen the trade laws as
they relate to the U.S. services sector.

“Reciprocity,” in the traditional, liveral sense has been the core
of American trade law since the Congress passed the Reciprocal
Trade Agreements Program in 1934. In our view, ‘“reciprocity”
means the mutually advantageous exchange of bargained-for con-
cessions; these encompass the broad range of trade principles from
unconditional most-favored-nation accords and national treatment
to international economic relations based cn a negotiated balance
of trade. “Reciprocity” is the foundation of the GATT and the basis
on which international trade agreements have operated throughout
the postwar period.

H.R. 1571 is responsible trade legislation, consistent with Ameri-
ca’s traditional free trade principles. It will strengthen the Presi-
dent’s ability to negotiate the removal of foreign trade barriers and
he}geensure equitable access to foreign markets for American ex-
porters.

In March 1982, the Business Roundtable developed a major paper
on the topic of “reciprocity” and the appropriate ingredients of a
reciprocity bill. The analysis remains valid today. I've attached a
conv for the committee’s consideration. You may recall that we
sent you the paper when it was first developed. H.R. 1571 meets
the criteria we've specified in the paper.

In addition, H.R. 1571 will broaden U.S. trade law to include the

owing services sectors. In 1982, U.S, services exports generated a

37 billion services trade surplus. Our country is the world’s lead:
ing exporter of services.

Yet, U.S. trade law does not adequately deal with service sector
trade. Adoption of H.R. 1571 would lead toward three high priority
objectives. First, it would establish a congressional mandate for ex-
ecutive branch negotiations leading to the removal of foreign bar-

26-862 0 ~ 84 - 5
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riers to U.S. services exports. This would serve as a clear signal of
the United States’ intent to integrate services trade into the inter-
national trade laws as embodied in the GATT. Second, it would
clarify that services are covered by section 301. Third, it would es-
tablish a service industries development program in the Depart-
ment of Commerce which will expand and improve Government
collection of service industries data and promote international com-
petitiveness of U.S. service firms through appropriate economic
policies.

For all the above reasons, we urge you to give full support for
H.R. 1571

Sincerely,
Lee L. MORGAN,
Chairman and Chief Executive Officer.

[ATTACHMENT]

STATEMENT OF THE BUSINESS ROUNDTABLE TASK FORCE ON
INTERNATIONAL TRADE AND INVESTMENT, MARCH 19, 1982

Reciprocity in Trade

INTRODUCTION

The international economic policies of the United States histori-
cally have sought to expand trade and investment. They have been
generally successful.

International institutions, like the General Agreement on Tariffs
and Trade (GATT), with its emphasis on mulitilateral, nondiscrim-
inatory reduction of trade barriers, seek mutually acceptable rules
and are key elements of U.S. policy. GATT was designed to prevent
a recurrence of the destructive, retaliatory trade policies of the
1930’s. The commitment to a multilateral system of negotiations
has led to reduced trade barriers which, in turn, allowed an un-
pregfdented expansion of trade and improved U.S. and world pros-
perity.

But serious questions are being raised concerning the effective-
ness of traditional U.S. trade and investment policies in a period of
changing economic realities. The international trading system is
being increasingly challenged. The trend of the last two decades for
governments to try to handle a variety of domestic economic prob-
lems through unilateral restrictions on imports and to stimulate
exports through government subsidies has grown more pronounced.
Such government interventions are distorting both trade and in-
vestment patterns.

The very success of GATT in promoting reduction of tariffs, the
traditional protectionist measure, has spawned an even more com-
plex and troublesome set of obstacles in the form of nontariff bar-
riers and subsidies. They are sometimes hard to identify, their
measurement is elusive and negotiations aimed at their reduction
or elimination are difficult.

The United States has identified many such barriers in our inter-
national economic relationships. Canada’s FIRA and the failure of
Japan to open its market to highly competitive U.S. products exem-
plify the problems causing frustration in the United States. They
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have cost our economy business and jobs. Justifiably, they have
raised the ire of the American public, which has demanded that its
Government do something to offset or combat the trend.

Presently, a prevailing response in the United States to these se-
rious issues has been to embrace the concept of “reciprocity” as a
means of reducing foreign trade and investment barriers and there-
by improve our access to foreign markets. Reduction of trade bar-
riers on a reciprocal basis is not a new concept for U.S. foreign eco-
nomic policy. But as articulated by some in recent speeches and
legislative proposals, the concept of reciprocity in 1982 differs in
definition, approach and application from our traditional under-
standing of reciprocity.

The Business Roundtable Task Force on International Trade and
Investment is concerned that an improper use of reciprocity could
worsen, instead of improve, our economic vitality. If misapplied,
the concept has the potential of further undermining an already
vulnerable multilateral trading system by triggering retaliation. As
happened in the 1930’s, the short-term advantages which may
accrue from the threat and use of retaliatory measures will serve
only to destabilize international trade and investment.

At this critical time, the Task Force urges the United States to
assert the political will and leadership needed to preserve and
strengthen the multilateral trading system. This includes re-
evaluation of the adequacy of existing U.S. trade laws which give
the President the ability to respond to unjustifiable, unreasonable
and discriminatory foreign trade and investment practices. When
they are inadequate, we should correct the deficiency. But we
should not allow solutions to bilateral problems, which deserve se-
rious attention, to weaken the foundations on which our success as
a trading nation have been built. That is a potential problem in the
“reciprocity” debate, as we see it unfolding.

It is within this context that this statement undertakes to formu-
late a set of general principles upon which the policy debate about
foreign barriers to U.S. exports and investment should proceed.
These principles reflect a clarification of the meaning of “reciproc-
ity” in its historical context and the problems inherent in the ap-
plication of reciprocity to nontariff barriers.

GENERAL PRINCIPLES

The concept of reciprocity has become politically popular. The
policy is aggresive and is directed toward foreign targets, particu-
larly the Japanese. While its stated purpose is to compel the open-
ing of foreign markets, many view it as a means to protect the U.S.
market against foreign competition.

But reciprocity is a high risk policy. Its application in a retali-
atory manner could well backfire and close off foreign markets
which are now open to our most competitive industries. Thus it is
incumbent on U.S. policymakers to assure that any new legislation
which invokes the concept of reciprocity is a step forward and not a
step backward toward protectionism,

We do not mean to imply that no new legislation is needed to
deal with the problems we confront. Rather, any legislative re-
sponse must provide for flexibility, recognize our international obli-
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gations, take into account our commitment to strengthening and
broadening the GATT, and truly promote the expansion of interna-
tional markets and not their contraction.

The Business Roundtable Task Force on International Trade and
Investment believes the following principles must guide the debate
about enactment of reciprocity legislation.

First, a change in US. trade laws should not be effected unless
there is convincing evidence of a need for such change. Bilateral bal-
ance of payments deficits do not conclusively establish such a need.
Our trade deficit with Japan is unacceptable, but it results, at least
in part, from the present undervaluation of the yen and overvalua-
tion of the dollar. At the same time the United States is reflecting
a trade imbalance with Japan, we enjoy a substantial trade surplus
with the Common Market and LDC's.

We need also to evaluate whether our problem is political rather
than procedural. There are a number of areas where it is clear that
Japan has violated its GATT obligations. Yet, the United States
has generally chosen to resolve these problems through bilateral
consultations and negotiations rather than to enforce our rights
through the consultation and dispute settlement mechanisms of the
GATT. Before we pursue new legislative remedies, we must be sure
we are making appropriate use of those already at our disposal.

At least some of our problems are of our own making. Existing
laws and practices self-impose barriers to U.S. exports and foreign
investment. We have not done enough legislatively to promote U.S.
foreign trade. Positive legislation which removes export disincen-
tives and provides useful export incentives may be more effective
in enhancing our international reputation and competitiveness
than new punitive reciprocity legislation.

Second, new legislation should authorize only those unilateral ac-
tions which are consistent with ou:; international obligations under
the GATT and other agreements. We should not enact legislation
that violates the GATT. The strength of the multilateral trading
system lies in GATT’s consultation and dispute settlement proce-
dures. These procedures permit countries that feel damaged by the
practices of others to bring complaints with the expectation that
something will happen: a change in the practice, a dismissal of the
complaint, a compromise solution or permission for the complain-
ant to retaliate unilaterally if its case is valid and the offender will
not change the illegal practice. the Tokyo round improved those
procedures substantially and they deserve to be tested. Legislation
which would substitute unilateral action for dispute resolution pro-
cedures presently available under the GATT is prematare.

Third, in those areas which are not adequately covered by existing
US. trade laws, new legislation must promote efforts to obtain mul-
tilateral solutions and support U.S. foreign investment and exports.
Investment and services are not presently covered by GATT and
are not covered adequately by existing U.S. trade laws. We need
new laws which encourage bilateral negotiations with countries im-
posing barriers to U.S. investment and exports, and, at the same
time, enable us to work within the GATT or other multilateral in-
stitutions to expand their coverage and effectiveness. On the other
hand, new laws enacted in frustration as a quick unilateral re-
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sponse to particular foreign restrictions on U.S. investment and
service exports may be more harmful than helpful.

Foreign investment and export of services are two areas in which
the United States has a decided comparative advantage, in spite of
the existence of foreign barriers. We do not want new reciprocity
legislation to backfire and add to these restrictions. Carefully de-
fined authority in these areas may help offset foreign barriers to
U.S. investment and services exports. Broad and unguided authori-
ty may trigger foreign retaliation against the very sectors where
t}ll)(i} United States is most competitive and therefore most vulner-
able.

Fourth, new legislation should not implement restrictive and re-
taliatory notions of reciprocity which will undermine reciprocity as
a forward looking approach to opening foreign markets through ne-
gotiation. Unlimited authority to take unilateral action which ret-
roactively denies access to the U.S. market is contrary to reciproci-
ty’s forward looking emphasis. Any new legislation must be consist-
ent with our traditional notion and application of reciprocity.

In a related matter, because of misuse and misapplication, the
words “reciprocal”’ and “reciprocity’” have come to be identified,
rightly or wrongly, with retaliation and protectionism and should
perhaps be banished from the debate. It is unfortunate that words
which reflect decades of constructive and forward looking U.S.
trade policies have fallen into disrepute. Yet, this development may
be a constructive catalyst. It forces us to define more precisely
what the concept means and how it should be applied. This will
help our trading partners understand more clearly the goals we are
striving for.

Several legislative proposals use the phrase “substantially equiv-
alent commercial opportunities” in describing equitable market
access. This is a good stariing point. The phrase is similar to that
used in section 104 and 126 of the Trade Act of 1974 and broadly
defines a goal to be achieved in the overall trading relationship be-
tween two countries given the special economic circumstances of
each. It also recognizes the pitfalls of performance-oriented tests,
such as focusing on bilateral balances of trade, or of trying to
achieve exact equal treatment on a sector-by-sector or product-by-
products basis.

Fifth, trade legislation should not be enforced by independent
Federal agencies without provision for adequate supervision and
control by the President. Independent agencies may, under certain
circumstances, have a constructive role in assessing the impact of
foreign trade and investment barriers on matters within their reg-
ulatory jurisdiction. However, these agencies should not be given
authority or required to develop and implement U.S. foreign trade
and investment policies independently.

A particular agency may have the best understanding of the do-
mestic business it regulates, but it will not have a broad under-
standing of U.S. foreign economic policy. It will not be cognizant of
all the foreign policy and national security implications of trade ac-
tions. Such institutional deficiencies could lead to unjustified deci-
sions or actions which violate U.S. international obligations and
undermine ongoing bilateral or multilateral negotiations.
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Independent agencies also are limited in their scope of authority
to specific sectors. A unilateral decision by an independent agency
to offset foreign barriers in one sector could trigger foreign retali-
ation in a sector more important to the economic interest of the
United States as a whole. Mirror image legislation which would re-
quire a particular agency to take retaliatory action in response to a
foreign trade or investment restriction compounds the problem by
precluding consideration of other factors which necessarily bear
upon any trade or investment decision. Any legislation must place
trade decisions clearly in the control of the President, the State De-
partment and the relevant trade agencies (the U.S. Trade Repre-
sentative and the Department of Commerce), to avoid the danger of
serving narrow interests at the expense of broader ones.

RECIPROCITY: ITS HISTORICAL PERSPECTIVE

Reciprocity is not a new principle of U.S. foreign economic
policy. Reduction of trade barriers on a reciprocal basis has been a
basic tenet of our policy since the Reciprocal Trade Agreements
Act of 1934.! In the postwar period, the GATT, with its express
provision in article XXVIII for negotiations on a “reciprocal and
mutually advantagenus basis,” has provided the framework for the
major trading nations to make comparable reductions in trade bar-
riers multilaterally. Yet, a precise definition of reciprocity is no-
where to be found.

Similarly, the concept of reciprocity is well entrenched in U.S.
trade law, but is not defined. Although the concept was the basis of
the Reciprocal Trade Agreements Act of 1934, the term “reciproc-
ity” is not used in that statute.

In drafting the Trade Expansion Act of 1962, Congress was ap-
parently aware of the negotiating problems of trying to define reci-
procity and avuided any explicit reference to the term. Instead, the
?onggess used the vague phrase “affording mutual trade bene-
its.”

In evaluating the Kennedy round of negotiations, the U.S. Spe-
cial Trade Representative articulated a more comprehensive, but
still vague definition:

[TIn the course of the negotiations, numerous other factors were considered in
evaluating the balance of concessions—the height of duties, the characteristics of in-
dividual products, demand and supply elasticities, and the size and nature of mar-

kets, including the reduction in the disadvantage to U.S. exports achieved through
reductions in the tariffs applied to the exports of the United States. * * * 3

In the Trade Act of 1974, Congress attempted to refine the con-
cept of reciprocity by calling for “competitive opportunities for U.S.
exports to the developed countries of the world equivalent to the
competitive opportunities afforded in U.S. markets to the importa-
tion of like or similar products. * * *.” 4 In adopting this formula-
tion of reciprocity, Congress clearly indicated it was not demanding
strict equality of market access. The Senate report noted that:

119 U.S.C. § 1351 et seq.

219 U.S.C. §1801.

3 U.S, Office of Special Representative for Trade Negotiations, “Report on United States Nego-
tiations” (1967), vol. 1, p. iii.

419 US.C. § 2114(a).
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The requirement for achieving equivalence of competitive opportunities within
sectors does not require equal tariff and non-tariff barriers for each narrowly de-
fined product within ¢ sector, but overall equal competitive opportunities within a
sector.®

Congress recognized that the advantage of overall equivalence, as
opposed to strict equality, is that it permits one cocuntry to lower
its barriers on one product in return for another country lowering
its barriers on a different product. Reciprocity is achieved in the
sense that a better overall balance exists between trading partners.

In contrast, some present day advocates emphasize that reciproc-
ity requires trade concessions to be made on a quid pro quo basis.
This is contrary to the historical application of reciprocity as a for-
ward-looking concept. The term reciprocity has traditionally been
considered synonymous with ‘“unconditional most-favored-nation
treatment” (MFN)—an extension of privileges or a reduction of tar-
iffs to one country must apply to all eligible countries. Conditional
MFN, in contrast, provides MFN treatment to a country only so
long as it meets its bilateral obligations.

The United States has generally favored unconditional MFN as a
foundation of its trade policy. There have been exceptions to this
approach—notably, the disastrous experiment under the Smoot-
Hawley Tariff Act of 1930—but the United States has found
through experience that the unconditional MFN approach provides
the soundest basis for meaningful trade negotiations. This ap-
proach is codified in the Reciprocal Trade Agreements Act of 1934
and the Trade Expansion Act of 1962.

Unconditional MFN became U.3. policy, because the United
States found that conditional MFN, with its emphasis on bilateral
special arrangements, created frictions and market disruptions and
thus outweighed its usefulness as a device to end discrimination
against U.S. products. The U.S. Tariff Commission’s 1919 report on
“Reciprocity and Commercial Treaties,” noted the problem:

[A] policy of special arrangements, such as the U.S. has followed in recent dec_des
leads to troublesome com ‘ications. * * * When each country with which we negoti-
ate is treated by itself, and separate arrangements are made with the expectation
that they shall be applicable individually, claims are nonetheless made by other
states with whom such arrangements have not been made. Concessions are asked;

they are sometimes refused; counter concessions are proposed: reprisal and retali-

ation are suggested; unpleasant controversies and sometimes internativnal friction
result.

In the postwar period, the U.S. commitmenc to unconditional
MFN was reinforced when, after its destructive flirtation with pro-
tectionism in the 1930’s, the United States became a leading
member of GATT. Under article I of the GATT, all contracting par-
ties agree to apply unconditional MFN treatment to one another.

Our unconditional MFN policy was modified to e limited extent
in the Trade Act of 1974. The Act authorizes the President, if nec-
essary to restore equivalent competitive opportunities with respect
to certain major industrial countries, to recommend to Congress:

(1) legislation providing for the termination or denial of the benefits of conces-
sions of trade agreements entered into under jthe 1974 Act] * * * and (2) that any

3 8. Rept. No. 93-1298, 93d Cong., 2d sess., 79 (emphasis added).
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legislation necessary t¢ carry out any trade agreements under [the 1974 Act] shall
not apply to such country.®

The 1974 Act makes it clear, however, that the President is to
use this authority only if a major industrial country has not made
concessions under trade agreements which provide ‘“substantially
equivalent competitive opportunities for the commerce of the
United States.” * The authority is not punitive; it may be invoked
only to refuse a particular country the benefit of new concessions
we are prepared to grant to a third country under the 1974 Act,
but not to serve the special interests of the United States or to
threaten retroactive loss of access to U.S. markets.

Similarly, the United States implements the Government Fro-
curement Code on a conditional MFN busis. Section 301 of the
Trade Agreements Act of 1979 authorizes the President to extend
benefits under the code only to countries which provide “appropri-
ate reciprocal competitive government procurement opportunties to
United States products and suppliers”.® Again, the statute is for-
ward looking. It refuses to grant new concessions; it does not
threaten to deny concessions previously granted; and it is based on
a multilateral agreement as opposed to unilateral action outside of
the GATT framework.

As is the case in U.S. trade law, GATT does not contain a precise
definition cof reciprocity. GATT article XXVIII merely states that
xgegptiations should be on a “reciprocal and mutuelly advantageous

asis.”

In GATT, reciprocity has been employed prima / in the area of
tariff reductions. Originally, GATT negotiators tried to measure
reciprocity in terms of “trade coverage.” They determined the
annual volume of imports to each country within the tariff classifi-
cation at issue and attempted to achieve equa! reductions of duties.
This proved time-consuming and unworkeble. No clear picture of
reciprocity emerged since the method of measuring relative conces-
sions ignored the depth of cuts and thus was subject to much dis-
pute. Only when the sixth round of MTN negotiations (Kennedy
round) abandoned . ° methodology in favor of a simpler 50 per-
cent acr«)ss-the-boaru tariff reduction were meaningful results
achieved. Reciprocal concessions were achievable only when it was
realized that exact reciprocity was unworkable.

The point of this analysis is that the concept of reciprocity—
under both U.S. law and GATT—has traditionally been applied in
a forward looking manner for the purpose of opening up markets.
It has not been used as a device by which to exact concessions on a
quid pro quo basis or demand strict equality of market access.

The variety of reciprocity now being advocated by some appears
to veer sharply from what reciprocity has meant historically. Its
thrust is more protectionist and retaliatory. The new reciprocity
emphasizes unilateral enforcement, rather than bilateral or mult:-
lateral cooperation based on mutually acceptable rules.

C. §2136(c). It is important to note that in agreemg on this language the Congress
rejected a proposal to apply conditional MFN to “any irade agreericsns.

2
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The new reciprocity rests on the dual assumptions that (1) trade
and investment opportunities offered by the United States to other
countries have been greater than the opportunities we have been
afforded, and (2) our enforcement tools are inadequate to correct
the imbalance. Its focus appears to be on closing U.S. markets to
any country which does not afford U.S. businesses exactly equal op-
portunities in particular market sectors, rather than on achieving
equivalent trade concessions across a broad spectrum of products
and sectors. The proposals promote conditional MFN treatment not
as a means of assessing the performance of our trading partners
under negotiated multilateral and bilateral agreements, but as a
substitute for those agreements. In these respects, the new reci-
procity means something vastly different from the reciprocity
which has served as a cornerstone of American foreign trade policy
in the past 50 years.

PROBLEMS IN APPLYING RECIPROCITY TO NONTARIFF BARRIERS

Errors in measurement: The equality straitjacket

U.S. Senator Robert Dole recently wrote that reciprocity “means
that other countries should provide us with trade and investment
opportunities equal not simply to what they afford their other
most-favored trading partners but equal to what we afford them.”
The objective of open markets for U.S. goods, investments, and
services is laudable, but experience—like the early GATT efforts to
reduce tariffs—ha§ shown us that precise equal treatment is diffi-
cult, if not impossible, to attain.

These problems are multiplied today because we are dealing
mostly with nontariff barriers which are far more difficult to iden-
tify and quantify than tariff barriers. An insistence on exactly
equal concessions will not work because the form, application, and
effect of nontariff barriers are so varic 1. Moreover, an insistence
on equal concessicns may not be to our advantage. The United
States, with its comparatively open markets, would enter negotia-
tions with less to concede.

The U.S. policy should be flexible enough to allow it to vary its
approach depending on the identity of the country with which it is
negotiating. For example, the United States might be less insistent
upon obtaining equal treatment from developing countries whose
efforts to protect their infant industries may be justified, than from
an industrialized trading partner whose nontariff barriers are de-
signed to obtain unjustified trade advantages.

In short, exact equal treatment may be too rigid a policy. It
would prevent the United States from obtaining concessions it
needs and force us to give concessions we do not want to give. Our
geal should be to open markets and we should not put ourselves in
a straitjacket which restricts our movement in that direction. Par-
ticulary, a straitjacket that defies measurement.

Keciprocity is a two-way street

The goal of reciprocity is to ~pen markets, not to close them.
Some proponen.. of reciprocity legislation assert that a greater
tﬁreat glf unilateral action by the United States will help achieve
that goal.
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That position carries risks which must not be minimized. First
and foremost is the possibility of retaliation. Faced with unilateral
action by the United States, our trading partners may take unilat-
eral action of their own which would not necessarily be confined to
the product or industry which is the subject of our action. In as-
sessing the present situation, it must be kept in mind that the
United States is a major net exporter of servcies (approximately
$60 billion), agricultural goods (over $43 billion); and our foreign
direct investment, about $213.5 billion, is triple that of foreign com-
panies in the United States. We are not invulnerable.

Nor, as U.S. Trade Representative William Brock said in Davos,
Switzerland, last month, is the United States “completely pure.”
Our laws protect domestic chemical, textile, and certain agricultur-
al products, among others. If a restrictive and retaliatory concept
of reciprocity finds its way into U.S. trade policy, we can expect
our trading partners to act similarly. The process would be degen-
erative, and markets could contract while the international eco-
nomic community seeks the lowest common denominator.

Reciprocity, if applied narrowly, could also interfere with U.S.
laws and policies affecting business which, though operating as bar-
riers to trade, promote legitimate public policy. For example, the
Glass-Steagall Act prohibits any bank, whether U.S.- or foreign-
owned, from underwriting securities in the United States. At the
same time, the International Banking Act and regulation K permit
foreign branches of U.S. banks to underwrite securities abroad.
This puts them on a comparable competitive footing with foreign
competitors. Should we regard it as a legitimate manifestation of
reciprocity for the Common Market to withdraw underwriting
privileges from U.S. banks in Europe, unless the United States per-
mits European banks to underwrite securities in the United States?
The question, of course, is rhetorical and is posed only to point out
that we cannot legitimately expect other countries to afford us the
exact investment opportunities we afford them without appreciat-
ing that we are not always in a position to reciprocate.

Our commitment to GATT

Commitment to the new reciprocity could lead to actions in con-
sistent with our GATT obligations. GATT article I assures uncondi-
tional most-favored-nation treatment to all signatories. Legislation
which would deny MFN treatment to a GATT signatory who re-
fused to provide the United States particular trade concessions
would violate that provision. It is not a satisfactory response to say
simply that GATT is commonly violated.

The Task Force has urged the U.S. to redouble its efforts to
strengthen the GATT. The GATT has inherent deficiencies. For ex-
ample, Japan’s refusal to permit self-certification of imported auto-
mobiles is clearly a nontariff barrier of the most preclusive kind,
but it accords with the GATT because it applies to all countries
without discrimination.

Many trade barriers presently in force among GATT signatories,
such as a number of the quotas maintained by Japan, do not accord
with the GATT. Yet, the United States has not challenged those
barriers under the GATT’s consultation and dispute settlement
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procedures. We caunot accuse the GATT of not working if we have
not tested its effectiveness as a political or legal instrument.

Enactment of legislation which could lead to a violation of the
GATT by the United States will have a symbolic and practical
impact. We must make sure that the laws we enact and the actions
we take do not adversely affect U.S. foreign investments and ex-
ports, or preclude or chill efforts to work within the framework of
the GATT and to extend it.

Mirror-image legislation

Narrow legislation which would mirror restrictive trade practices
imposed by other countries or which would authorize or require a
particular Federal agency to make a specific retaliatory response to
such restrictive trade practices present special problems. By their
nature they are sectoral and reflexive and deny the United States
the flexibility of accepting trade restrictions in one sector in return
for concessions in other sectors.

Second, mirror-image legislation fails to take into consideration
the problem of national treatment. U.S. laws affecting foreign in-
vestment in may areas are among the least restrictive, but in the
areas of antitrust, securities and banking, to name three, this coun-
try’s laws and regulations are much more stringent than those of
many of our trading partners. We must recognize that we cannot
expect the laws of other countries to parallel our cwn.

Third, laws which entrust enforcement of reciprocity principles
to independent agencies lose sight of the fact that international
trade polices do not always lend themselves to a sectoral or prod-
uct-by-product approach and are often inseparable from foreign
and national security policy.

A CONCLUDING COMMENT

American businessmen, American workers, and the American
public are angry. So are American policymakers. The anger is di-
rected at those naticns—most importantly Japan—that are identi-
fied as having erected barriers to trade and investment, while si-
multaneously flooding the United States and other countries with
their goods.

The mood has a positive impact on the U.S. policymaking process
because it has clearly prompted a spirited debate on the adequacy
of US. trade laws and the multilateral economic system to deal
with perceived inequities in our trading and investment relation-
ships. Such attention to our trade and investment problems is long
overdue, and the Business Roundtable welcomes it.

The Task Force recognizes that new legislation may be needed.
To the extent it is, we urge its commitment to the general princi-
ples enunciated azbove. The task force is undertaking its own
review and analysis of individual legislative proposals that have
been made.
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STATEMENT OF DR. AVA S. FEINER, DIRECTOR, INTERNATIONAL TRADE
PoLricy, CHAMBER OF COMMERCE OF THE UNITED STATES

The U.S. Chamber of Commerce welcomes the opportunity to
submit testimony in support of H.R. 1571, a bill aimed at improv-
ing access for U.S. business to foreign markets. We commend Rep-
resentative Jones and the many cosponsors of H.R. 1571 for their
efforts to achieve the enactment of market access legislation that
advances our Nation’s interest in the liberalization of international
trade and investment practices.

H.R. 1571 is similar to S. 144, a measure that was twice approved
by the Senate in connection with bills to suspend the withholding of
taxes on interest income. H.R. 1571’s major features are: (1) a man-
date for new negotiating objectives aimed at extending and
strengthening international rules of trade, particularly concerning
trade in services and high technology products and the treatment
of international investment; (2) a required report by the U.S. Trade
Representative on significant barriers to U.S. trade and invest-
ment; (3) a required report on factors affecting U.S. competitive-
ness in industries with high growth potential in world markets; (4)
a clarification of the President’s authority to take remedial action
against unfair foreign trade practices, and of the statutory basis for
such actions; and (5) improvement of private sector access to
remedy through USTR self-initiation of investigations into unfair
foreign trading practices under section 301 of the 1974 Trade Act,
as amended.

The bill is a timely and positive response to the disturbing
growth of restrictive market practices abroad. At the same time, it
serves U.S. economic interests by seeking to build on the rule of
law in international commerce, rather than jeopardize world
growth through self-defeating restrictions on imports. Therefore, in
the context of supporting a positive U.S. trade policy, we would
oppose any market-restricting amendment or substitute for H.R.
1571, such as the auto domestic content bill. We would also oppose
the addition or adoption of any measure proposed to “‘strengthen”
the market access bill with protectionist features, such as automat-
ic reciprocal retaliation.

Trade measures before Congress this year should be assessed
against the backdrop of pressures worldwide to close markets to
trade. A rising tide of trade restrictions threatens to end the pros-
perity and economic efficiency built up since the end of World War
I1. Predatory trade practices plunged the world into the Great De-
pression. Today, with much greater interdependence in trade, fi-
nance, investment and technology, an even more severe breakdown
could take place.

We are now at a watershed in world trade. By yielding to frus-
tration and protectionist pressures, the United States would lead
the world into an era of economic stagnation. But by combatting
the closing of markets worldwide through negotiation and a respon-
sible defense of our trade rights, the United States can lead the
world in building on our economic achievements since the end of
World War 11

To a large degree, today's trade problems reflect recent world-
wide growth problems. Slow growth shrinks world markets for ex-
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ports, intensifies trade competition, and heightens resentment
among all trade competitors. Slow growth also stifles employment
and reduces the alternatives to workers in firms that have lost
competiveness. Strong sustained recovery in the United States
should ameliorate this aspect of trade problems.

The recent alignment pattern of the exchange rates of major cur-
rencies has been a second source of tension in trade relations. The
value of the dollar in relation to other major currencies remains
high, inflating the foreign cost of U.S. products and lowering the
cost of foreign products in U.S. markets. The high value of the
dollar probably is the single most important cause of the recent de-
cline in our trade position.

A third and more enduring source of trade tension is change in
the structure of the world economy. Technology, progress and com-

tition are changing the structure of the economy of the United

tates and other countries. Over time, these changes should expand
jobs and raise living standards in all countries, including the
United States. But in the near term, certain workers and firms
bear heavy adjustment burdens. This situation creates opposition
to change and pressures for import protection.

Finally, some of our trading partners increasingly use nontariff
barriers and export assists in an effort to stimulate growth, ease
adjustment pains and foster primacy in select key industries. In
some countries, these measures form part of a concerted industrial
policy. Although often justified as purely “domestic” policies, under
certain conditions, they can significantly distort international mar-
kets, robbing unaided U.S. firms of sales.

Obviously, enactment of H.R. 1571 cannot invigorate world
growth or ease the pains of economic change, nor can it alone right
the wrongs of international trade practices. However, H.R. 1571
takes the important step of setting the right direction for U.S.
trade laws and policy—to extend international rules to inadequate-
ly covered areas and enforce U.S. laws in defense of market access
for U.S. business, consistent with our iuternational rights and obli-
gations.

When our trading partners fail to live up to their commitments,
we must assert our rights. When the internal characteristics of
their economies, their domestic economic policies, or their cultural
biases frustrate the objectives of the agreements we have negotiat-
ed, we must go back to the bargaining table. Our Government must
take up the cause of industries and individual companies when
other countries do not play by the internationally accepted rules of
the game. We must also pursue new international agreements to
cover unregulated areas of economic activity, as necessary to ad-
vance our intferests.

The U.S. Chamber has in the past maintained that new legisla-
tion is not needed to addvess inequities in market access, believing
that the executive branch has tools sufficient to enforce U.S. trade
rights and to secure reasonable market access for U.S. products,
services, and investment. The most comprehensive is section 301 of
the Trade Act of 1974, as amended.

However, questions have been raised concerning the adequacy of
section 301 for responding to unreasonable foreign government ac-
tions, not only against the merchandise trade of the United States,
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but also against U.S. services and high technology trade, the trade-
related aspects of U.S. foreign investments, and unreasonable ac-
tions denying adequate protection of U.S. intellectual property
rights. Therefore, in the interest of assuring that the scope of sec-
tion 301 is fully understood, the U.S. Chamber supports legislation
that clarifies its coverage, without running afoul of any of our in-
ternational commitments. The Chamber also has maintained that
the executive branch should utilize its section 301 authority vig-
orously and increase the self-initiation of cases, whenever a serious
problem properly treated under section 301 comes to its attention.
While we do not believe that Congress should mandate that section
301 be invoked in every instance of alleged unfair frade practice, or
that remedies need always be retaliatory, we do feel that it is ap-
propriate for Congress to signal its concern about past executive
branch reluctance to use this authority.

However, the Chamber would oppose any effort to construe H.R.
1571 as creating a new section 301 cause of action based only on
alleged foreign denial of “reciprocal” treatment. The establishment
of a new cause of action is not required, though section 301 would
be improved by clarification of the statutory basis of claims against
?Inﬂls{isf%allble or unreasonabic foreign trade actions, as proposed in

We would also oppose efforts purportedly to “strengthen” section
301 by calling on the President to respond to unreasonable foreign
actions under U.S. law by mirroring them; by enforcing a “bilater-
al balancing” of trade; or by retaliating by reflex, with little consid-
eration of the cost to our economy, of the circumstance of the for-
eign practice, or U.S. international obligations.

Mirroring the unfair practices of foreign countries serves only to
import their trade and industrial policies indiscriminately. Reflex
retaliation permits foreign practices, rather than the deliberate
weighing of our national interests, to shape cur economic laws and
policies. Bilateral balancing would defeat the gains arising from
multilateral trade based on comparative advantage. It would also
expose the Urited States to the “balancing” restraints of trading
partners, sucl as the European Community, who have run deficits
in their trade with the United States.

Finally, strict “reciprocity’” formulas are unworkable and a
recipe for accelerating international conflict. It would be unrealis-
tic for the United States to insist that all countries adopt our laws
and policies. Such efforts are apt to fail, producing only an ex-
change of recriminations. .

A vital contribution of H.R. 1571 to U.S. trade objectives is that
it would provide the President with authority to negotiate for the
liberalization of trade practices concerning services, high technol-
ogy products and investment, and would clarify his authority to
apply section 301 in defense of U.S. rights in connection with serv-
ices trade and trade-related investment.

The provisions of H.K. 1571 aimed at dismantling barriers to U.S.
trade in services are of great importance to the Chamber. Services
have become a vital source of strength in the U.S. economy. The
reduction of overseas barriers to trade in services is essential to
our country’s economic progress. The November GATT Ministerial
appears to have opened a channel for negotiation in services, but a
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strong legislative mandate is necessary to enable firm U.S. leader-
ship in building an international framework of discipline.

merican service industries encounter a formidable array of bar-
riers in both developing and industrialized countries. In spite of the
diversity of the services, many of the obstacles faced are the same.
Also, barriers are looming over some of the rising, heretofore unre-
stricted, service activities, such as information transmittal, elec-
tronic communication, and transborder data flows. Also, in certain
service areas where international arrangements once protected
service exporters—for example, in the commercialization of indus-
trial property rights—traditional protections are eroding.

U.é). trade law with respect to services trade is incomplete, but
radical reform is not required. The following revisions or clarifica-
tions are needed:

A clear directive to the President to seek agreement in service
trade as a principal objective under section 102 of the Trade Act of
1974, as amended, wouid further strengthen our negotiators’ hands.

Clarification is needed as to whether trade barriers affecting the
foreign establishments of U.S. service enterprises in foreign coun-
tries are within the realm of “barriers to international trade” as
the term is used in section 102. The Chamber feels they are, but
arguments have been made that establishment-related issues in-
volve investment, not trade, and, therefore, are not covered.

Consultation by U.S. negotiators with private advisory commit-
tees is necessary while negotiating objectives are being developed.
Also, State regulators should be a part of preparations for negotia-
tions dealing with services they regulate. The U.S. Trade Repre-
sentative (USTR) already does an excellent job of keeping in touch
with the private sector. Nonetheless, it needs to be made more
clear that the Federal Government should consult with industry
and, as appropriate, with the States, before the United States sets
its negotiating strategies or decides on methods of implementation.

The USTR’s office, or an analogous trade agency under any trade
reorganization plan, should, through the Trade Policy Committee
and its subcommittees, have the lead trade policy responsibility for
services and the authority necessary for involving and coordinating
Federal departments and agencies, including independent regula-
tory agencies, in service trade policy formulation and negotiation.
Federal departments and agencies responsible for service sector ac-
tivity and its regulation should advise the USTR of pending mat-
tars involving the treatment accorded U.S. service sector interests
in foreign markets or allegations of unfair foreign practices in a
service sector and the proposed disposition of such matters. While
openness of foreign country markets should be a consideration in
regulatory agency decisionmaking, we do not support sectoral or
mirror-image reciprocity in U.S. regulatory proceedings or in serv-
ices trade.

The Secretary of Commeice should be authorized to establish a
service industries development program designed to promote U.S.
service exports and to collect and analyze appropriate data. This is
now done through Executive order.

While we believe that section 301 is fully intended to address
subsidies and unfair pricing in the service sector, in practice ques-
tions have been raised by the executive branch as to whether to
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apply this authority in such cases. Clarification by amendment to
section 301 or by report language is needed to resolve this situa-
tion.

The Chamber supports H.R. 1571 because it helps advance the
fundamental U.S. interest in a liberal and expanding world trade
order. Expanding trade stimulates growth, employment, industrial
competitiveness and higher living standards in the United States.

U.S. gains from trade are best achieved through the liberaliza-
tion of trade practices, not by a closing of markets to trade. Prog-
ress is made by building on our achievements, not by destroying
them. Efforts to improve U.S. market access should rely on aggres-
sive negotiating, effective enforcement of U.S. laws in defense of
our rights, and economic policies that support fierce competition by
U.S. business for world markets. H.R. 1571 rightly encourages our
efforts in a positive direction.

Although the immediate rcsults of the recent GATT M. nisterial
were disappointing in some important areas, its lasting conse-
quences will depend on the ability of GATT’s leading members to
follow through with commitment to maintain and expand on inter-
national rules governing trade and investment. The U.S. role in
the effort will be critical. Enactment of the market access bill
would provide a framework for strong and responsible U.S. leader-
ship. Market restricting bills, or amendments to this bill, could
badly discredit that leadership, and should be rejected as counter-
productive.

STATEMENT OF THE COALITION OF SERVICE INDUSTRIES

The Coalition of Service Industries appreciates this opportunity
to comment on services trade legislation currently under review by
the Subcommittee on Trade of the Committee on Ways and Means.
The importance of trade in services to the overall health of the
U.S. economy has gained much wider recognition over the last
year, and the Coalition urges this Subcommittee and the House of
Representatives to enact legislation placing servicr . on an equal
footing with goods under the nation’s trade laws. As the only
broad-based membership organization representing U.S. service
comparnies, the Coalition! wishes to commend the subcommittee for
its interest in addressing the special needs of the services sector
and for its thoughtful attention to the particular complexities of
services trade issues.

The relationship between rapid growth in the services sector and
future domestic prosperity is clear.2 Services now account for fully
67 percent of total GNP. In the important area of domestic employ-
ment, over half of all private sector jobs are produced by service
industries and, if Government workers are included, 70 percent of
all jobs in the U.S. economy derive from the production and deliv-
ery of services. In 1982, activities of U.S. service industries abroad
resulted in an estimated $135.7 billion in repatriated foreign rev-
enues and generated roughly $3.4 billion in related merchandise

! Appendix A lists the Coalition’s member companies.
2 Appendix B contains charts showing the services share of GNP (1981), U.S. balance of trade,
and domestic fulltime employment.
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trade transactions. The performance of service industries has
become, therefore, the brightest spot in this nation’s economic
future. Moreover, this growth in services is all the more striking
because it has occurred in an era of general economic stagnation.

At the same time, however, services have also become increasing-
ly important to the economies of other industrialized nations. As
recent experience demonstrates, U.S. service industries face numer-
ous challenges to their success in world markets. These challenges
frequently assume the form of foreign anticompetitive practices. In
the guise of implementing effective internal economic policies,
nany of this nation’s trading partners have developed a wide vari-
ety of nontariff barriers intended to enhance their capabilities in
high-value, technology-driven service industries.® Largely as the
result of foreign industrial policies and other trade-distortive prac-
tices, the U.S. services sector has seen its probable share of world
trade in services decline from 25 percent in recent years to 20 per-
cent in 1981, Unless Congress moves forthrightly to begin a com-
prehensive and pragmatic restructuring of U.S. trade laws and con-
forms the treatment of services to that already accorded goods, the
Coalition expects that the U.S. share of world services trade rev-
enues will decline even more sharply in the years ahead.

Of course, many services trade issues do not lend themselves to
legislative remedies, essentially because service industries are in-
herently heterogeneous. However, there are a number of trade
problems that are commwon to the diverse industries engaged in
providing services. Among these common problems are those relat-
ed to inadequate data collection and effective implementation of
general trade policy objectives. The Coalition believes that many of
these common problems, which are only marginally sectoral in
nature, can be corrected by the enactment of omnibus services
trade legislation. In light of its preference for comprehensive legis-
lation, therefore, the Coalition strongly endorses H.R. 1571, the
‘“Reciprocal Trade and Investment Act of 1983,” introduced by Rep-
resentative Jim Jones. For the same reason, the Coalition also sup-
ported S. 144, the “International Trade and Investment Act of
1983,” which recently passed the Senate.

In the Coalition’s view, H.R. 1571 contains a number of amend-
ments, including those concerning voluntary data collection, that
are especially well-suited to encouraging cooperation between gov-
ernment and the private sector in order to expand export opportu-
nities for service industries. The other p.oposal under considera-
tion by the subcommittee, H.R. 2848, the “Service Industries Com-
merce Development Act of 1983,” reported recently by the Commit-
tee on Energy and Commerce, represents a commendable effort to
attack unfair trade barriers in services. Several provisions in H.R.
2848, such as those establishing a service industries development
program and broadening presidential authority to restrict the ac-
tivities of foreign service firms operating within the United States,
have broad support in the domestic services community. However,
H.R. 2848 also contains certain amendments which the Coalition
does not support. In particular, H.R. 2848 would compel companies

3 Appendix C contains a partial listing of nontariff barriers confronting U.S. services compa-
nies abroad.

26-862 0 - 84 - 6
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to produce detailed business information to assist government in
fulfilling its policymaking function; the proposal would also create
broad discretion in Federal administrative agencies, subject to
unduly limited judicial review, to exact civil penalties for the fail-
ure to produce such information upon request. By contrast, H.R.
1571 strikes a more appropriate balance between the crucial need
to establish an efficient mechanism for information gathering and
to restrain direct Government intervention in the private sector.
The Coalition believes H.R. 1571 addresses data collection and
other services trade issues in a manner consistent with the Na-
tion’s ‘ree enterprise system and overall liberal trade policies. Sev-
eral provisions of H.R. 1571 are discussed briefly below.

EQUALIZING TRADE LAW TREATMENT OF SERVICES

The need to extend trade laws to services is well-documented.
H.R. 1571 takes a general approach to bringing services under U.S.
trade laws and provides a flexible system for addressing a wide va-
riety of services trade issues, ranging from remedial action against
unfair trade practices to specific negotiating objectives and a sound
program designed to promote services exports. The Coalition sup-
ports this inclusive approach to services trade legislation.

TRADE POLICY FORMULATION AND IMPLEMENTATION

Although it has not formally adopted a position on pending trade
reorganization proposals, the Coalition generally favors the ap-
proach of H.R. 1571, which clarifies the authority of the U.S. Trade
Representative and the Department of Commerce with regard to
their respective responsibilities for trade policy formulation and ad-
ministration. In practical terms, the Coalition believes that a cen-
tral coordinating body should be responsible for developing and im-
plementing trade policy. The Coalition does not favor the provi-
sions of H.R. 2848 vesting these trade responsibilities in the Secre-
tary of Commerce, since the U.S. Trade Representative functions as
an effective and neutral referee in managing trade policy.

DATA COLLECTION

The inadequacy of the “benchmark survey” and “balance of pay-
ments’”’ data as bases for formulating services trade policy is widely
recognized. HR 1571 authorizes the Commerce Department to
expand its data collection activities in order to develop a more ac-
curate picture of the actual value of international services transac-
tions. In addition, H.R. 1571 would not place the burden of data col-
lection for the purpose of assisting in the development of trade
policy on the private sector; rather, under this proposal, industry
would have an affirmative obligation to supply the Government
with business information when investigations into unfair trade
practices have been initiated. The amendment also provides un-
equivocal guidelines for the use and disclosure of business informa-
tion.
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IDENTIFYING BARRIERS TO TRADE IN SERVICES

Foreign trade barriers faced by U.S. service industries run the
gamut from discriminatory licensing procedures and undue limita-
tions on personnel visas to overt foreign government subsidies and
excessively restrictive procurement policies H.R. 1571 establishes a
mechanism for identifying services trade barriers by requiring that
the US. Trade Representative compile annual inventories and
report to the Congress concerning domestic and foreign factors in-
hibiting the development of trade in services. In particular, the Co-
alition approves the requirement contained in H.R 1571 that a de-
tailed assessment of foreign trade barriers be developed on an
annual basis by an interagency trade organization and coordinated
by the U.S. Trade Representative’s Office.

REMEDIES FOR UNFAIR SERVICES TRADE PRACTICES

The Coalition believes section 301 should be applicable to trade
in services. H.R. 1571 declares, in unambiguous terms, that section
301 should be applied to services transactions, including these in-
vestments abroad that are necessary for the export and sale of
services. Further, H.R. 1571 creates a more flexible system than
presently exists for responding to trade-distortive practices by
authorizing a “fast track” legislative remedy under section 301, a
provision similar to the section 151 authority that assisted the
speedy enactment of implementing legislation following the Tokyo
round of multilateral trade negotiations. The Coalition strongly
recommends the adoption of these section 301 amendments. With
their enactment, U.S. service industries will have an appropriate
remedy for the injurious effects suffered as the result of foreign
below-market pricing policies and subsidized export activities.

CONSULTATION WITH STATE AUTHORITIES

Regulation of some service industries, such as banking and insur-
ance, is primarily a prerogative exercised by the States. H.R. 1571
acknowledges these state functions by requiring that State regula-
tory agencies be allowed to participate in developing U.S. negotiat-
ing positions and implementing trade agreements. The Coalition
endorses the consultation provisions of H.R. 1571, including those

providing for the creation of nongovernmental advisory commit-
tees.

NEGOTIATING OBJECTIVES

Although comprehensive legislation and certain adjustments in
domestic trade policy administration represent significant steps
toward addressing services trade problems, the Coalition believes a
universal return to the traditional principle of reciprocity is re-
quired to achieve progressive liberalization of trade in services.
H.R. 1571 directs the President to seek negotiations on a multilat-
eral basis and specifies negotiating objectives tailored to the di-
verse needs of various segments of the services sector. The Coali-
tion especially approves the emphasis accorded national treatment
under H.R. 1571 and believes the negotiating objectives contained
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therein successfully avoid the sort of retaliatory approach to trade
that invites reprisals from the Nation’s trading partners.

In conclusion, the Coalition urges the subcommittee and the
House of Representatives to act on this legislation in September or
soon thereafter. Services trade legislation will arm the executive
branch with the necessary tools to undertake serious multilateral
negotiations to reduce barriers to trade in services. Ultimately,
these issues must be resolved by the General Agreement on Tariffs
and Trade (GATT), which is the proper forum for establishing in-
ternational rules applicable to service transactions. The United
States will be ill-prepared to meet the challenge of future GATT
negotiations, however, in the absence of a clear legislative mandate
defining the limits and objectives of U.S. services trade policy.
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APPENDIX A

MEMBER CCMPANIES

American Express Company - James D, Rebinson, III, Chairmman and CBEO

American Intermnational Group, Inc. - Maurice R. Greenberg, Chaixman and CEO
American Medical Internaticnal, Inc. - Poyce Diener, Chairman and CEO
American Telephone & Telegraph Campany ~ William M, Ellinchaus, President

ARA Services, Inc, - Joseph Neubauver, President and CEO
Archer-Daniels-Midland Campany - D.0. Andreas, Chairmman of the Board

Bank of America - Leland S. Prussia, Chairman of the Board

Bechtel Power Corporation - Jack Bamard, Vice President and Direr'or
Beneficial Management Corporation ~ Finn M,W. Caspersen, Chairman of thsz Board
CBS, Inc. - Thomas H. Wyman, President

Chase Manhattan Bank, N.A. - Thomas G. labrecque, President

CIGWA Corporation - Wilson H. Taylor, Executive Vice President

Citibank, N.A. - Walter B. Wriston, Chairman

The Continental Corporation - Jahin P. Mascotte, (*:airman and CEC

Deloitte, Haskinsg & Sells - Charles Steele, ranaging Partner

Flexi-Van Corporation - Lewis Rubin, President and CRO

Fluor Corporation - J. Robert Fluor, CEO

Intercontinental Hotels - Paul Sheeline, CEO

Internaticnal Business Machines Corporatim -~ John R. Opel, Chairman of the Board
The Interpublic Group of Companies, Inc. - Philip H. Geier, Jr., Chairmen and CEO
Jchnsan & Higgins - Robert B, Hatcher, Jr., CEO

Manpower, Inc, - Mitchell S. Fromstein, Presicdent and CEO

Marsh & Mclennan, Inc. - 2. €. di Montezemolo, Chaixman

Merrill Lynch & Co., Inc. - Roger E, Birk, Chairman and CEO

Peat, Marwick, “titchell & Co, ~ Thomas L. Holton, c‘hairman and CEO
Phabro—-Salamon, Inc. - David Tendler, C~»Chaiyrman and CEO

Sea=Land Industries, Inc¢. - Charles I. Hiltzheimer, Chairman and CEO

Sears, Roebuck and Company - Edward R. Telling, Chairman and CEO

Young and Rubicam, Inc. - Edward Ney, Chairman of the Board

26-862 0 - 84 - 7
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Appendix C
PARTIAL LI1STING OF FOREIGN BARRIERS TO U.S. SERVICE EXPORTS

Accounting.—Requirement that accounting services be performed
by domestically trained accountants. (Brazil)

Prohibition on percentage of accounting firms owned by foreign
nationals. (France)

Aduvertising.—Prohibition on use of radio and television commer-
cials produced outside national territory. (Argentina, Australia,
Canada)

Air Transpert.—Discriminatory landing fees charged against for-
eign air carriers. (Englard)

Use of preferential user rates. (Chile)

Restrictions on access to natienal airlines’ reservaticns systems.
(West Germany and France)

Banking.—Limited foreign equity participation. (Australia and
Venezuela) )

Mandatory local incorporation of branches. (Nigeria)

Insurance.—Restrictions on operations of foreign insurance com-
panies. (Korea and Japan)

Motion Pictures.—Restrictions on foreign film earnings. (France)

Prohibition on exhibiting imports if domestic films are available
(Egypt)

Telecommunications and Information.—Restrictions on use of in-
ternational leased lines. (West Germany)

Import duty on some telecommunications equipment. (Spain)
BResiirictions on use of data links for teleprocessing systems.
(Brazil)

FMC Corp.,
Washington, D.C., August 31, 1983.
Hon. SaM M. GiBBONS,
U.S. House of Representatives,
Washington, D.C.

DEAR SaM: I am writing on behalf of FMC Corp. to strongly urge
that consideration be given to including the concept of protection
for intellectual property rights under section 301 of the Trade Act
in H.R. 1571,

As you know, Senator Danforth’s S. 144 amends section 301 of
the 1974 Trade Act to expand the definition of “unjustifiable” and
“unreasonable” trade practices by other countries. This new defini-
tion would include the failure by other countries to provide ade-
quate protection of intellectual property rights. This language
though seemingly modest in scope, would go a long way to protect-
ing American business abroad.

As you may know, Ambasgsador Brock has strongly supported
this language ar.d has told us that the intellectual property rights
questions will be the “trade issue of the decade.”

Therefore, I would be most appreciative if you and your col-
leagues on the Trade Subcommittee would adopt thz same lan-
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guage on intellectual property rights protection in H.R. 1571 as ap-
pearg in S. 144,
Sincerely,
MiCHAEL J. JOHNSON,
Director, International Affairs.

INSTITUTE FOR INTERNATICNAL ECoNOMICS,
Washington, D.C., August 30, 1983.
Mr. JouN J. SALMON,
Chief Counsel, Committee on Ways and Means,
U.S. House of Representatives, Washington, D.C.

DeArR MR. SALMON: Per your release of August 5, which request-
ed comments on the “Reciprocal Trade and Investment Act of
1983,” enclosed are three copies of a study on this issue published
by the Institute last November. The study did not address the cur-
rent legislation specifically, nor in fact any particular proposal, but
attempted to analyze the basic “reciprocity” approach in terms of
its impact on the United States and the world trading system.

The basic conclusion of the study, as summarized on pages 35-37,
is that it would be a serious mistake for the United States to adopt
sucn an approach. The analysis shows that most possible outcomes
under “reciprocity’”’ would be adverse for the United States itself;
see especially pages 21-30. Though we recognize that the current
bill is different from the initial proposals of 1982, we would reach
the same basic conclusion and counce: great caution in pursuing it.

Most importantly, however, we would hope that the Subcommit-
tee would consider the methodology and analysis included in our
study before coming to its final judgments on the issue. Bill Cline
and/or I would of course be pleased to discuss any of this with the
subcommittee further if it so desired.

Sincerely,
C. Frep BErGSEN, Director.

[Editor's Note: The study referred to has been retained in the
subcommittee files.]

INTERNATIONAL Economic Poricy ASSGCIATION,
Washington, D.C,, September 2, 1983.
Hon. Sam M. GiBBONS,
Chairman, Committee on Ways and Means,
U.S. House of Representutives, Washington, D.C.

Dear CsairMAN GisBoNS: 1 set forth below our comments on
H.R. 2848, the Service Industries Commerce Development Act of
1983, and H.R. 1571, the Reciproca! Trade and Investment Act of
1983. At the outset, I should like to note that we support the over-
all aims of both hills. Since 1968, we have been involved in the
fight for greater recognition of the role of service industries as an
important foreign exchange earner. In addition, we have always
stressed the importance of U.S. investments as an integral link

with trade and as a key component of our balance of payments
earnings.
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You may remember from our appearances before your subcom-
mittee that IEPA is a nonprofit organization concentrating on in-
ternational economic issues since 1957. We are supported by a
select group of U.S. businesses interested in maintaining the good
health of U.S. trade and investments in an open trading environ-
ment.

Regarding H.R. 2848, we believe that three specific areas need to
be clarified. First, section 3(a)2XC) should be amended after the
first full sentence ending in “(ii) when required under court order.”
by adding the following sentence: “When so required under court
order, the court shall take those steps it deems necessary to main-
tain the confidentiality of trade secrets in such a manner as the
court may deem necessexy to conduct the business before it.”

In addition, section 3(aX2XCXi) should be amended to include
after the word “thereof’ and before the semicolon, the following
new clause: “which Congress and committee thereof shall take
whatever steps are deemed necessary by the Speaker of the House
of Representatives, the President of the Senate, or the Chairman of
the appropriate committee (as the case may be) to ensure the confi-
dentiality of trade secrets and to ensure them from being publicly
released.”

Secondly, we do not believe that this legislation should contain
sweeping authority for the Secretary to have unlimited subpoena
and civil penalty powers. Thus sections 3(aX2) (D) and (E) should be
deleted. If the Congress believes enforcement powers are needed,
section 6 of Public Law 94-472, the International Investment
Survey Act of 1976 (IISA) should be substituted in its place. This
enforcement section provides the same penalties for failure to
supply information but proceeds first from a judicial compliance
action. This was an acceptable enforcement section, agreed upon by
both business, the executive, and the Congress in the development
of the IISA and has been adeguate in enabling the Government to
obtain all of the necessary information required under that Act.
We beleive this is a better approach and urge the Congress to use
the enforcement already set out in law rather than that which is
now proposed in H.R. 2848.

Finally, ¢here is not enforcement paragraph specifically set out
to provide any penalties for a Government employee or consultant
who improperly divulges information similar to that which is in
law under section 5 of the IISA. We believe that (as Public Law 94-
472 states) “No official or employee designated to verform func-
tions under this Act, including consultants and persons working ou
contracts awarded pursuant to this act, may publish or make avail-
able to any other person any information collected. . . .” In addi-
tion as stated in the 1976 Act, we believe that “Any person who
willfully violates [this proscription] shall, upon conviction, be fined
not more than $10,000 in addition to any «ther penalty imposed by
law.” These should be added *c B.R. 2848.

We note that section 4 (Fresidential authority} of H.R 2848 is
similar to section 4 of d.R. 1571 where it strengthiens the hand of
the President to act against discrimination of U.S. service indus-
tries. We believe that section 4 of H.R. 2848 could be deleted with
the remainder substituting the language contained in H.R. 1571
(section 4) as preferable. Key differences are that H.R. 1571 is
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broader and mandates that the U.S. Trade Representative’s Office
be the review mechanism on complaints of unfair trade in service
industries. This is similar to Trade Act complaints of unfair trade
under the present section 301.

This Association also supports H.R. 1571. Without reciprocal
markets being maintained for U.S. products, comparative advan-
tage cannot operate as an important determinant in trade flows.
When the world succumbs to “managed comparative advantage”
through denial of reciprocity in trade, U.S. consumers suffer and
U.S. employment is injured.

We are pleased to see that the Congress has finally recognized
the importance of services and investments in U.S. international
trade competitiveness. Since one-third of U.S. exports go to U.S.
companies located abroad and services represent one of the largest
earners of foreign exchange for the U.S. balance of payments, these
two areas are integrally related to the health of the U.S. economy
and the value of the U.S. dollar. We do believe, however, that one
important component of investment should be specifically identi-
fied in this bill.

Section 5 of H.R. 1571 covers negotiating objectives which include
restrictions on trade in services and restrictions on foreign direct
investment with implications for trade in goods_or services. We be-
lieve that the issue of remittance of income must be specifically
identified in this legislation. A country can maintain no formal
prohibition ¢n the rights of establishment and be considered open
on a nondiscriminatory basis to all foreign investors. However,
where repatriation of profits is limited, the degree of restriction is
tantamount to control of rights of establishment. Few investors
would be likely to place their funds at risk in a country where they
could not repatriate a fair amcunt of profits. The United States
offers to foreign investors an unencumbered ability to remit profits
and we should pregs for such equality of treatment for U.S. inves-
tors overseas. In addition, negotiating objectives should be broad-
ened to include the free flow of capital which generally is adhered
to by OECD nations through longstanding voluntary codes. Trade,
investment, and free capital flows are all inseparable parts of inter-
national economic interdependence, and the smooth and fair func-
tining of international markets.

Thus, section 5aX2XC) should be amended to include after the
word “barriers,” the following: “to remittance of income and”. Sec-
tion 5(c) should be amended so that its present section 104(bX1)
under the heading “Foreign Direct Investment” can be expanded to
include at the end thereof the following: “And to reduce or elimi-
nate barriers to the general free flow of captial; and”. Similarly,
the section under 104(a)(1XBXi) should be amended to read: “()
Direct or indirect restrictions on the remittance of profits and on
the transfer of information into or out of the country or instrumen-
tality concerned, and”.
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We hope that these suggestions in response to your request for
views are helpful to the subcommittee’s work.
Sincerely,
RoNALD L. DANIELIAN,
Executive Vice President and Treasurer.

NATIONAL ASSOCIATION OF MANUFACTURERS,
Washington, D.C., September 6, 1983.

Hon. SaM M. GisBONS,
Chairman, Subcommittee on Trade, Committee on Ways and Means,
U.S. House of Representatives, Washington, D.C.

Dear CHAIRMAN GiBBONS: The Trade Subcommittee’s press re-
lease No. 15 of August 5, 1983, invited those interested to write to
the subcommittee regarding the pending “reciprocity” legislation
(H.R. 1571 and other bills). As you know, the chairman of the NAM
International Trade Policy Committee, Robert NMcLellan of FMC
Corp., testified before your subcommittee last year in support of
similar legislation (H.R. 6773 of the 97th Congress). A copy of that
testimony is enclosed. [Editor's note: The statement has been re-
tained in the subcommittee files.] My purpose here is to reaffirm
NAM's support for the changes in U.S. trade law proposed in H.R.
1571 and S. 144 and to express the hope that the House will move
expeditiously to translate these proposals into law.

The most significant change between July 26, 1932, when Mr.
McLellan appeared before the subcommittee, and today is that
things have got much worse. Last July the country was on its way
to a record breaking trade deficit of nearly $43 billion. This year
the merchandise trade deficit could easily top $70 billion. In short,
the need for effective improvements in U.S. trade policy is greater
and the rationale for legislation such as H.R. 1571 more compelling
than it was a year ago.

If the passage of time has made the trade problem more intense,
it has also made the tactical legislative issue more complicated.
There are now several bills that deal with trade in services and
other issues associated with H.R. 1571. Additionally, it is our un-
derstanding that you, Mr. Chairman, have become convinced that
there is a need for changes in provisions of U.S. trade law not ad-
dressed in H.R. 1571 or S. 144, such as the antidumping and coun-
tervailing duty laws. We at NAM look forward with interest to
seeing the draft trade law revision bill now being prepared by the
Trade Subcommittee and would welcome the opportunity to com-
ment on that legislation at the appropriate time. We hope, howev-
er, that this bill will be dealt with separately from H.R. 1571. Obvi-
ously, I cannot express NAM support for legislation that our mem-
bers have not seen, especially when that legislation is likely to in-
volve issues of considerable importance. Inevitably it will take time
for a consensus to form arouna any new effort to reform U.S. trade
law. Broad-based support for legislation such as H.R. 1571 or S.
144, however, exists now.

As we have said on other occasions, reciprocity legislation offers
important improvements in U.S. trade policy. By requiring the re-
sponsivle officials to catalog and assess the impact of foreign bar-
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riers to U.S. trade, it should help to insure that Government effort
and international political capital are spent where they can do the
most good. Equally important, this legislation makes clear both to
U.S. policymakers and to our trading partners what our priorities
are for the next stage of international negotiations and stresses the
value the United States attaches to improving the international
trading rules as they apply to trade in services, investment with
implications for trade, and the manner in which national and in-
ternational policies affect trade in high technology products. Fur-
ther, the new statutory definitions of “commerce” and other as-
pects of H.R. 1571 should give U.S. business added confidence that
American trade interest will be protected. They should give our
trading partners additional incentives for negotiating in the areas
referred tc.

Valuable as it now is, H.R. 1571 would, in our view, be improved
by the changes listed below. All of these are now part of the Senate
bill, S. 144, and so are familiar to those who have taken an interest
in this subject: They are as follows:

(a) Expansion of the terms “unjustifiable” and “unreasonable” as
used in section 301 of the Trade Act of 1974 so as to ensure that
U.S. intellectual property rights are respected in international
commerce;

(b) Inclusion of Presidential tariff negotiating authority with re-
spect to these TSUSA items: 676.15; 676.30; 687.70; 687.74; 687.77;
687.81; and

(c) Provision for “fast track” legislation in accordance with the
provisions of sections 102 and 151 of 1974 Trade Act in the event
that such legislation is necessary to carry out the objectives of sec-
tion 301 of the Trade Act as amended.

America’s trade problem is an amalgam of the myriad factors of
competitiveness. If one such factor stands out it is the serious misa-
lignment of exchange rates. The complexity of the trade problem
requires work in many areas at once. The gravity of it requires
that Government act without delay where action is possible. H.R.
1571 offers such an opportunity. It is our hope that the Wuys and

ll\gggns Committee and the Congress will seize that opportunity in

Yours sincerely,

LawrzNce A. Fox,
Vice President, International
Economic Affairs Department.

NaTionaL ForeiGN TrapeE CouNcir, Inc.,
New York, N.Y., September 2, 1983.
Hon. Sam M. GisBONS,
Chairman, Subcommittee on Trade,
Washington, D.C.

Drar CralRMAN GiBBONS: The National Foreign Trade Council
appreciates the opportunity to respond to your request for written
comments on H.R. 1571, the Reciprocal Trade and Investment Act
of 1983, and H.R. 2848, the Service Industries Commerce Develop-
ment Act of 1983.
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The NFTC favors a free and open international trading system
and opposes the view that the United States should follow many of
its trading partners who are moving towards increased protection-
ism. Rather, this country should continue its current policy of ex-
panding opportunities for trade and investment by seeking liberal-
ization of foreign markets instead of raising barriers in our own
markets. But we must become much tougher in protecting our
trade rights from being undermined by the unfair and restrictive
practices of other countries. To that end we must fully and aggres-
sively utilize existing multilateral and domestic mechanisms to
upnold U.S. trade rights, such as the General Agreement of Tariffs
and Trade (GATT) and the section 301 authority of the 1974 Trade
Act. And we should negotiate with our trading partners on a bi-
lateral, as well as a multilateral basis, as is appropriate, to reduce
barriers to trade and investment. The legislation under considera-
tion is appropriately addressed both to actions by our own govern-
ment needed to enhance trade and investment opportunities and to
actions of foreign governments which may be inequitable and injur-
ious to the U.S. economy and which involve a manipulation of the
international trading system.

H.R. 1571

The Council strongly supports the provisions of H.R. 1571 as a
reasonable approach towards some of our current trade and invest-
ment problems. The Council sees a particular need for the follow-
ing elements of H.R. 1571:

(1) Clarification of the Trade Act of 1974 with regard to foreign
direct investment and services.

Although we believe that services are already included in section
301, H.R. 1571 will remove doubts which might otherwise confuse
policymakers and encourage protectionist barriers abroad. Exten-
sion of 301 to cover barriers to investment is important, since most
invgstment barriers can have significant effect on international

rade.

(2) Establishment of specific negotiating authority with respect to
services, investment, and high technology. IH.R. 1571 also conteins
a sense-of-Congress provision that the U.S. should negotiate or con-
sult with foreign governments for the expansion and strengthening
of the coverage of GATT codes and the dispute settlement process,
for completion of agreements not concluded in the MTN, and for
an international work program on barriers to trade in services,
direct investment, and high technology products.

If we are to avoid retaliatory protectionist devices in the face of
proliferating barriers abroad, there must be a mechanism for nego-
tiating our differences. The authority contained in this provision
would give U.b. trade officials credibility in seeking a mutual re-
duction of barriers and an expanded set of liberal principles gov-
erning international trade.

(3) stablishment of the right of the special trade representative
to initiate petitions under section 302 of the Trade Act.

This right should improve the flexibility of the President to re-
spond to unfair practices and increase the leverage of the trade ne-
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gotiator by indicating how seriously the United States regards the
unfair practice in question.

(4) Requirement that the USTR submit annual reports to Con-
gress on trade barriers to U.S. exports of goods and services and to
U.S. foreign direct investment.

These reports should be a valuable guide for policymakers and
may, by themselves, make other governments more sensitive to
trade distorting practices.

(5) Creation of a services industry development program to col-
lect data and promote the competitiveness of U.S. service indus-
tries.

Before we can deal effectively with unfair practices facing U.S.
services, we need to know much more about the actual role services
play in our domestic economy and in U.S. trade and foreign invest-
ment. We also need to know more about our competitive position
relative to other service exporting countries and about what non-
tariff barriers exist, not only in other countries, but in our own.
With such data in hand the Department of Commerce and the
USTR could begin to accord U.S. services a higher priority in pro-
moting U.S. exports and foreign investment in services.

H.R. 2848

The Council supports the general objectives of the Services In-
dustries Commerce Development Act of 1983. Some provisions of
H.R. 1571 are similar to those in H.R. 2848. However, there are a
few important differences which we would like to mention.

The first difference relates to Presidential authority to respond
to unfair trade practices. H.R. 2848 would establish a new set of
standards and procedures for responding to unfair trade practices
affecting services. In order to successfully pursue a Jpolicy of en-
couraging others to negotiate, rather than retaliate, it is important
that our own actions not appear arbitrary or inconsistent with es-

\tablished U.S. practice. To do otherwise would cause erosion of the
national treatment principle—our overall objective in the services
area. We do not believe that it is desirable to create two different
procedures to deal with unfair trade practices and therefore recom-
mend that section 4 of H.R. 2848 be amended to conform with sec-
tion 301 of the Trade Act of 1974, as amended.

We further recommend that the language “notwithstanding any
other provision of the law” in section 4(a) be clarified and limited
to allew flexibility of the President to use his authority to conduct
trade policy in a manner consistent with the independent status of
State and Federal regulatory bodies.

Secondly, H.R. 2848 confers subpena authority upon the Presi-
dent to ensure compliance with data collection efforts. We whole-
heartedly agree with the need to develop better information, but
we wish to express our concern about the subpena authority. It
would lend a punitive air to what should be a cooperative public/
private sector effort. We believe most companies will perceive it to
be in their own best interest to supply as much of the required in-
formation as is reasonable and possible, and that withholding any
information will be based on legitimate concerns,
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Finally, I would like to reiterate the NFTC's concern that legisla-
tion aimed at improving the viability of U.S. trade laws and eu-
hancing U.S. competitive interests not be used as a protectionist
weapon. It makes little sense for the U.S. to imitate nations which
consistently deviate from principles of fair trade and national
treatment. Rather, we must continue our policy of aggressively per-
suading other countries to follow our examples. We believe that the
legislation before the committee, with the caveats noted above, can
help to achieve that purpose, and we would be most happy to work
with your subcommittee to support its passage.

Very truly yours,
RicHARD W. ROBERTS, President.
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Statement of
GOVERNOR JOHN SPELLMAN

Chairman
Committee on International Trade and Foreign Relations

National Governors' Association

Mr. Chairman and Members of the Subcommittee:

I am Governor John Spellman of the State of Washington. In my capacity as
Chairman of the Committee on International Trade and Foreign Relations of the National
Governors' Association, I am submitting these remarks and accompanying material in
response (o your request for comments on the bills H.R. 1571, the "Reciprocal Trade and
Investment Act of 1983," and H.R. 2848, the "Service Industries Commerce Development
Act of 1983."

By way of background, the Coramittee on International Trade and Foreign Relations
was formed in 1978 in order to provide the nation's Governors with a permanent forum to
discuss and influence international trade policy, and to assist them in developing and
improving state trade programs. While state initiatives in trade promotion have taken a
variety of forms, two generic policy areas have received major attention from the
Governors ~ the reduction of barriers to exporting industries and tirms, and the
1.onfication and expansion of foreign market opportunities for new-to-export
nterp. s, . -

Both “L.R. 1571 and H.R. 2848 address these concerns directly, and represent
welcome efforis to enhance America's trade performance while reforming current trade
practices. The bills' sponsors are to be commended in particular for their recognition of
the great potential which our service industries offer for improving our trade balance, and
fostering employment and economic growth at home.

The enclosed NGA Policy Position on Trade in Services states the importance which
Governors attach to expanded trade in services. Our concern is reinforced by the special
role which states play as regulators of certain service activities. Coordinated policies by
federal and state agencies will allow for optimal participation by the service industries in
international markets, while preserving necessary levels of public safety and protection
for our own and overseas consumers.

Let me now turn to specific features of each bull.

H.R. 1571

If H.R. 1571 succeeds in provoking a study of barriers to U.S. exports, as well as a
report on factors affecting the competitiveness of U.S, high technology industries it will
have contributed greatly to the knowledge base upon which future trade negotiations must
rely.

The only criticism of the Report on Competitiveness which I woulu make is that it
should not be restricted to a focus on high technology. A the recent NGA annual
meeting, our Committee's program session was devoted to the theme, "Enhancing
Intarnational Competitiveness: State Roles and Strategies." Qur guest speakers surveyed
a broad range of factors affecting our competitive position in a variety of industries.
While we applaud the wisdom of initiating such a report as called for in H.R. 1571, it is
clear that our competitive posture in several fieids of enterprise is critical to tmproving
U.S. trade performance and overall economic growth. Therefore, I would urge the
sponsors of this bill to consider the need for periodic reports on competitiveness factors
affecting trade in other.key industries and sectors as well. ’
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The bill's amendments to Title 1Ml of the Trade Act of 1974 maintain Presidential
discretion to tailor remedies to particular cases, and create a presumption in favor of
discontinuing sanctions as soon as conditions permit. Given low present levels of U.S.
imports of services, the option to restrict the access of foreign sup,.iars of services to
U.S. markets may be of limited value in the near term. Nevertheless, such a sanction is
useful as a means of demonstrating to our trading partners the seriousness which we
attach to discriminatory treatment of American exporters of services.

Special appreciation is due for the bill's new Section 301(d)(3) which recognizes the
unique role of the states in regulating certain services, by requiring federal censultation
with appropriate state officers prior to the imposition of sanctions against foreign
suppliers.

New Section 302(b}2) extends to 75 days the time allowed for the U.S. Trude
Representative to review a petition for relief and decide whether ot not a formal
investigation is warranted. Given the potential for injury to private parties during this
additional 30-day period, and in order to expedite the overall grievance process, the time
period for deciding on the need for an investigation should be retained at 45 days, except
for the most serious extenuating circumstances. Questions unresolved within the initial
45-day period can be considered during the subsequent investigation.,

With regard to the public hearing requirement, while a hearing durirg the initial
review may be helpful in assessing whether the petition merits a formal investigaticn, a
hearing during the subsequent investigation would appear to be necessary to ensure
adequate fact finding, and provide ample opportunity for the full expression of opposing
views on the merits of the petition. Thus, the hearing provisions of current Saction
302(bX2) should not be ,:e2empted in the event that a hearing was also held during the
initial review stage.

New Section 304(a}l) extends the time for reporting recommendations to the
President based upon the USTR's investigation. This extension seems appropriate given
the complexity of the issues, and the recognition that matters not fully under the Lurview
of existing trade agreements are more difficult to process than those eligible for agreed-
upon procedures for dispute resolution.

H.R. 1571 furthers the goal of improved U.S. trade in its specificztion of negotiating
objectives, and its allocation of overall policy direction in services trade to the USTR,
which has experience in monitoring this sector.

The creation of a special Servicz Industries Development Program will promote the
competitiveness of this sector, expand trade opportunities for U.S. firms, and develop the
necessary knowledge base for effective services trade initiatives in the future. However,
the requirement that this important program be planned and developed with available
Commerce Department funds, at a time of pressure for cutbacks in the International
Trade Administration budget, raises the quesuon of which existing federal trade activities
will be curtailed to support the new program. Such allocation decisions should be made
explicit, and only after consultation with the states and the privata sector.

Section 6(c) on Coordination with States affirms the legitimate role of the states in
national trade issues and the necessity of ongoing consultations among all levels of
government in forrauleting and imblementing U.S. trade policy. It is especially
encouraging to see that U.S. territories are to be included in any non-Federal
intergovernmental advisory groups created under Section 6(c}(2). This important segment
of ())(ur citizenry should be explicity included as well under the policy ianguage of Section
6{cX1).

H.R. 2843

Many of the admiracle attributes of H.R. 1571 are also present in H.R. 2848,
Specifically, the provisions of Section 3al!XD) and Section 3(b) calling for consultation
with the states on implementation of the service industries development program, and the
sharing of information and data bases on foreign commerce, will enhance state programs
¢f trude and economic development. :



96

The biennial report on the effects of government regulation on trade in services,
established in Section 3(c), is a very wecthwhile program. Such information s currently
lacking, and precludes all government entities, but especially the states, from conducting
a comprehensive assessment of the impact of the vast array of regulations on export of
services. As we work to reduce barrier: to our services exports abroad, we should give
proper attention to the extent to which our own practices unreasonably constrain the
international competitiveness of our dominant economic sector.

The sole recommendation 1 would make with respect to the biennial report is that
Section 3(c)(¥}A) be amended to require the Secretary of Commerce to consult with the
Office of the USTR prior to designating specific trading partners for study and analysis.
The experience of the USTR's office in the services area would be of great vaiue in such a
determination.

A final concern regards the procedures and sanctions provisions of Section 4 on
Presidential authority. It would seem that existing procedures under Title il of the Trade
Act of 1974 are sufficient to address the concerns expressed in this bill. There is alsc the
possibility of a two-forum system of adjudication under the bill, with the USTR handling
petitions for redress concerning goods, but the Secrctary of Commerce investigating
complaints with respect to services.

Conclusion
These minor criticisms of H.R. 1571 and H.R. 2848 should not be viewed in any way
as diminishing my high regard for their sponsors' outstanding efforts to fashion

desperately needed reforms in our trade policies and structures.

Thank you for the opportunity to share with you the views of the Governors on these
important trade questions.
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NATIONAL GOVERNORS' ASSOCIATION
POLICY POSITION H-III

S. Trade in Services

During the last two decades, the United States has undergone a rapld transfortnation
from an economy dominated by industry to an economy increasingly dominated by
services. Today seven out of tern American jobs are in the service sector, and fully 67
percent of our gross national product is generated by services. -

In the international market, the United States is the world's largest trader in
services. In 1980, the U.S. achieved a surplus exceeding $36 billion in services trade. Our
services export total of $60 billion exceeded the value of all food and consumer goods
exports combined and amounted to nearly two-thirds of the value of capital equipment
exports,

Unfortunately, the future growth of trade in services is clouded, primarily due to
restrictive foreign government practices. At present, barriers to trade in services have
not been subjected to international disciplines. Thus, the current efforts of the U.S.
trade representative to place trade in services on the international negotiating table are
extremely important to the future economic health of this country and deserve the
support of all Americans.

The states obviously have a large stake in negotiations over trade in services. State
trade promotion programs are placing an ever-increasing degree of emphasis on services
exports, in keeping with the service sector's ever-increasing share of economic activity.
Furthermore, states play a unique role in supervising and regulating many services
domestically, especially in the banking and insurance area. Any iniciaational agreement
on trade in services will to that extent affect state laws and policies directly.

Federal Action Suggested. The U.S, trade renresertative should continue to place a
high priority on negotiating an international ag.eement which could lead to expansion of
U.S. exports in services. While the federal government has exclusive constitutional power
to conduct negotiations on trade in services, the importance of service negotiations to
state economies and the special state regulatory role in some services should be taken
into account by federal negotiators. A formal mechanism providing on-going, before-the-~
fact consultation between federal and state officials should be established.

State Action Suggested, Governors and other state officials should support and
cooperate with USTR during international negotiations on trade in services, and should
keep U.S. trade negotiators fully informed of the state regulatory role in affected
services.

Private Sector Action Suggested, Service ssctor representatives should aid USTR in
documenting foreign government restrictions on the export of U.S. services and should
help educate the public on the pivotal role of services in our economy and the positive
effect of expanded trade in services on our overall trade balance.

Adopted August 1580; revised February 1982 and August 1982.

26-862 0 - 84 ~ 8
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STATEMENT OF THE SEMICONDUCTOR INDUSTRY ASSOCIATION

The Semiconductor Industry Association (SIA) submits these
comments in squort of H.R. 1571, “The Reciprocal Trade and In-
vestment Act of 1983.” SIA represents the majority of U.S. mer-
chant and captive producers of semiconductors in matters of trade
and Government policy. For a number of years, SIA has been
active in seeking reform of the U.S. trade laws to offset the adverse

effects of foreign industrial policies on U.S. high technology indus-
tries.

THE PROBLEM OF INDUSTRIAL TARGETING

In previous testimony before this subcommittee, SIA has outlined
the problem which confronts the semiconductor industry as a
result of the Japanese Governmen.'s program of comprehensive
promotion of the semiconductor sector. Japan has enacted a succes-
sion of special laws authorizing the Japanese Ministry of Interna-
tional Trade aid Indus‘ry (M%I‘I) to develop detailed “elevation”
plans for promoting spec.fied strategic industries, including semi-
conductors. Pursuant . these enactments, extensive benerits have
been extended to the Jupeaese semiconductor industry. The indus-
try has received Government sulsidies, low-interest loans, and tax
bexefits, and has been encovrage ' to form joint semiconductor re-
search and development prijects uct chalienged under Japan’s an-
timonopoly law. A number of Japanese firms have received exten-
sive free ur low-cost R&D assistance from Japan’s public telecom-
murications monopolty, Nippon Telephone & Telegraph (NTT),
whicli operates the foremost electronics research laboratory in
Japan. This aid has enabled Japanese firms to mount a major
export drive in semiconductor memory devices. This export effort
has been characterized by very ag.%vressive pricing, and has severely
injured a number of U.S. semiconductor firms.

Ar important aspect of the Japanese promotional program has
been protection of the Japanese domestic market from U.S. semi-
conductor sales. The Japanese market was officially protected b
import and investment restrictions until 1974-75; in addition, MI'I;%
jlg}\lwboned Japanese semiconductor consumers to “buy national.”

e consuming firms had a natural incentive to do this anyway—
the largest consumers of semiconductsss in Japan are also the larg-
est semiconductor producers. Thus, altzough Japan’s formal import
aud investment barriers have been lifted, the U.S. share of Jaga-
nese domestic semiconductor sales is actually lower today—under
10 percent, compared with a U.S. share of the world market of 55
percent—than it was when the Japanese market was officially pro-
tected by quotas. -

It is important to recognize that Japan's protected home market
does more than simply deny sales and revenues to U.S. firms, al-
though it certainly does that. Protection is integral to the process
through which Japan nurtures its competitive capability in key
product areas. Protection assures Japanese firms a secure source of
demand early in a product life cycle, enabling them to build pro-
duction volume—reducing their unit costs of production—without
fear of significant foreign competition. This sets the stage for a sub-
sequent export drive by Japanese firms who have been able to
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lower their costs substantially through volume production for the
protected home market. )

The U.S. trade laws, as currently drafted, have not enabled the
U.S. Government to mount an effective response to this type of tar-
geting program. That is why H.R. 1571, pending before this sub-
committee, has such potential significance.

H.R. 1571 SHOULD BE ENACTED

H.R. 1571 would make a number of changes in the U.S. trade
laws which are necessary if this country is to come to grips with
the problem posed by foreign industrial policies. Other legislative
changes supported by SIA—such as antitrust and copyright
reform—will also be needed.

Most importantly, H.R. 1571 contains a mandate to U.S. negotia:
tors to seek the elimination of barriers to trade in high technolo%:
products (section 5). U.S. negotiators are given a detailed set of o
jectives to be sought in high technology sectors, including the elimi-
nation of barriers to U.S. high technology exports, elimination of
the trade distorting effects of foreign industrial policies, elmination
of discriminatory procurement by foreign governments, and the
opening of joint R&D projects to the firms of all nations.

This provision is particularly important because the United
States is most likely to offset the effects of targeting through the
conclusion of bilateral agreements with the nations whose practices
have proven harmful. In semiconductors, for example, some very
encouraging initial progress has recently been made through the
persistent efforts of U.S. negotiators in the United States-Japan
Work Group on High Technology Industries (HTWG). Such negoti-
ating efforts, however, inevitably tend to lose focus over time in the
absence of an underlying statutory mandate. H.R. 1571 would pro-
vide a permanent statutory foundation for an ongoing U.S. Govern-
ment involvement in high technology trade problems, and would
enable the Government more readily to justify the sustained com-
mitment of time, manpower and resources needed to keep the pres-
sure on Japan in this criticel trade area.

H.R. 1571’s mandate to secure the elimination of barriers to U.S.
exports is particularly important. SIA’s primary trade objective
with respect to Japan is the elimination of barriers to U.S. semi-
conductor sales in Japan. SIA believes that if U.S. semiconductor
firms can secure full and equal access to the Japanese domestic
semiconductor market, the Japanese targeting program will lose
much of its effectiveness. This statutory language will reinforce the
efforts of U.S. negotiators to secure the opening of the Japanese
market to U.S. products.

H.R. 1571 also strengthens the statutory tools available to the ex-
ecutive branch for taking direct action against unreasonable for-
eign practices in the event negotiations do not produce concrete re-
sults (section 4). Under this legislation, the U.S. Trade Representa-
tive would be authorized to self-initiate a section 301 investigation,
and to delay consultations with a foreign government up to 90
days. In evaluating section 301 trade problems, the President is di-
rected to take into account the impact of any action taken under
section 301 on the national economy, including employment, infla-
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tion, industry rationalization, and consumer costs. These provisions
enhance the prospect of decisive executive branch action in those
instances when the U.S. is confronted with patently unreasonable
conduct by a foreign industry or government. While we believe
that the sources of high technology trade friction between the U.S.
and Japan be resolved within the framework of bilateral negotia-
tions such as those under way in the High Technology Work
Group, it is important that the U.S. Government demonstrate its
willingness to act to protect the interests of its industries in the
event that such a resolution of differences cannot in fact by
achieved. This new legislation offers an opportunity to send a
signal that the U.S. will be prepared to act—if necessary, unilater-
ally—to restore conditions of fair competition.

Finally, H.R. 1571 provides for the gathering of needed data on
foreign industrial practices and their effects ¢n U.S. industries. The
bill directs the Executive to report to Congress analyzing factors
which significantly affect the competitiveness of U.S. high technol-
ogy industries (section 3). This section provides the basis for con-
tinuing congressional oversight of high technology trade prob-
lems—enabling the Congress tc ensure that the negotiating man-
date contained in section 5 is actually being carried out. In the con-
text of our relations with Japan, for example, this provision would
help Congress monitor Japanese adherence to the commitments
made in bilateral agreements. This oversight provision will keep
the Congress informed, on a continuing basis, and may identify
areas where new legislation is needed.

TARIFF NEGOTIATING AUTHORITY

The elimination of tariffs in semiconductors and the creation of a
worldwide tariff-free environment for semiconductor trade has
been an important objective of the U.S. semiconductor industry.
For this reason, SIA supports inclusion in H.R. 1571 of authority to
authorize the President to reduce or eliminate tariffs on semicon-
ductors. The Trade Subcommittee has already reported favorably
such a provision when it considered H.R. 1953 in the context of the
miscellaneous tariff bill. A similar provision is also part of the S.
144, the Senate companion bill to H.R. 1571.

At SIA’s urging, the tariff elimination issue has been under
active consideration by both the U.S. and Japanese Governments.
There is reason to believe that an understanding will be reached
between the two governments as early as this year to allow the

glimination of semiconductor tariffs on a mutual and reciprocal
asis.

CONCLUSION

The U.S. high technology industries, upon which this country’s
economic future may well rest, face a formidable challenge from
fereign industrial promotional policies. Enactment of H.R. 1571
would be one important step toward meeting that challenge—it
would lay the foundation for a permanent, ongoing U.S. Govern-
ment effort to secure and maintain conditions of fair competition
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in the high technolo%'y industries. SIA therefore strongly supports
the passage of this bill.

CONGRESS OF THE UNITED STATES,
Houske oF REPRESENTATIVES,
Washingtor., D.C., September 6, 1983.

Hon. SaM GIBBONS,
Chairman, Subcommittee on Trade,
Committee on Ways and Means, Washington, D.C.

DEAR MR. CHAIRMAN: As per your press release #15, I would ap-
preciate the opportunity to comment on H.R. 1571 and H.R. 2848.

On the “Reciprocal Trade and Investment Act of 1983” (H.R.
1571), I urge that the committee include specific tariff negotiating
authority in the high-technology sectors. These sectors could be
either left to the determination of the USTR after consultation
with its advisory groups (by a date certain), or the subcommittee
could spell out several sectors—for example, the semiconductor and
computer sectors as spelled out in legislation previously passed by
the Senate. Such an approach could include the provisions of H.R.
1953, as previsously amemded by your subcommittee.

The specific addition of tari ne?otiating authority in the high-
technology sector is necessary, I believe, to fulfill the purpose (as I
understand it) of section 104A(cX2) which states that the principal
U.S. negotiating objectives in high technology should be “to reduce
or to eliminate all barriers” to trade in these products (emphasis
added). Yet the section and other sections do not seem to spell out
a tariff-regotiating authority.

High technology trade remains America’s best export hope, and
we should provide the President with a full-range of tools to exploit
our advantages in this sector.

On a second point, relative to H.R. 2848, the idea of making the
Department of Commerce lead agency in services trade efforts
gives me a sinking, leaden feeling—services trade is a dynamic
sector and should be handled by the USTR, which can at least
move dynamically.

Thank you for your consideration of these comments.

Sincerely,

ForTNEY H. (PETE) STARK,
Member of Congress.

STATEMENT OF THE UNITED STATES COUNCIL FOR INTERNATIONAL
BusINEss

The United States Council for International Business, a policy-
making organization representing its 250 corporate members on in-
ternational trade and investment issues, is pleased tu present its
views on the latest proposals for services and reciprocity legisla-
tion. These issues have been considered by this committee in nu-
merous proposals to expand foreign market opportunities for U.S.
investment, high technology goods, and services. Both of the bills
currently under consideration, H.R. 1571, the ‘“Reciprocal Trade
and Investment Act of 1983” and H.R. 2848, the “Service Industries
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Commerce Development Act of 1983,” represent a growing consen-
sus that present legislation inadequately addresses the problem of
foreign barriers to U.S. investment, services, and high tech exports.

As the US. affiliate of the International Chamber of Com-
merce—a global business federation with 7,000 companies in 108
countries—we believe that the ultimate objective of any trade legis-
lation should be to strike a judicious balance between a results-ori-
ented assertion of our rights, snd the maintenance of our interna-
tional obligations under the GATT. As such, we endorse H.R. 1571
and H.R. 2848 as they are seen to:

Have as their principal focus trade expansion, not trade con-
striction:

Provide a clear mandate for the President to negotiate serv-
ices and investment issues in multilateral negotiations;
Gf;'rconsistent with out international obligations under the

Be nondiscriminatory and not directed against specific prod-
ucts, sectors, or countries. :

It is within this context that we should like to set out some gen-
eral principles which might govern consideration of this legislation.

INTRODUCTION

America must do more to expand its access to market opportuni-
ties overseas. This important objective deserves more than piece-
meal attention by the administration, the Congress, and the public.
With exports accounting for over 5 million jobs last year, interna-
tional trade is simply too important to ignore. Positive action is
now needed to insure equitable market opportunities for U.S. busi-
nessmen. As foriegn markets have become important to our cwn
domestic health, so have instances of government intervention in-
creased. The trend of the last two decades has been for govern-
ments to deal with a variety of domestic economic problems
through unilateral import restrictions, performance requirenients,
or government subsidies. This is particularly troublesome for the
investment and service sectors, as they fall outside the purview of
normal trade rules and are less susceptible to international scruti-
ny. ‘

Examples abound where U.S. Council members have been made
to suffer by discriminatory trade practices. This has long been
problematic in trade relations with developing states, but is today
not limited to LDC’s. Major industrialized states like Japan,
Canada, and the European Community have adopted discriminato-
ry policies that hinder U.S. exporters. Even in those sectors where
the United States enjoys a comparative advantage, U.S. invest-
ments are being discouraged by restrictive laws which clearly dis-
criminate against U.S. traders. Reciprocitarians argue that our
Government must retaliate against others’ restrictive practices
with like measures of our owr. The U.S. Council has deep reserva-

fions about this negative approach to reciprocity. They are as fol-
ows:
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1. A misapplication of the reciprocity principle could worsen U.S.
trade by undermining an already vulnerable muitilateral trad-
ing system

Legislation that would require bilateral, sectoral, or product-by-
%roduct balancing is a threat to the international trading system.

xperience suggests that “mirror inxage” reciprocity is not only
dangerous but un-workable. Its trust is protectionist and retali-
atory, and the empl.asis is on unilateral enforcement, not multilat-
eral cooperation. This style of reciprocity assumes that the trade
and ivestment opportunities offered by the United States have
been greater than those we have been afforded, and that current
enforcement tools are inadequate to correct the imbalance. Its
focus is on closing U.S. markets to any country which does not
offer exactly equal opportunity in individual sectors, rather than
on achieving equivalent trade concessions across a broad spectrum
of products and sectors.

e are concerned that a distorted concept of reciprocity might
emerge to inciude virtually every form of protectionism: important
restraints, domestic content requirements, offsetting tariffs and
quotas, government subsidies, and other trade constricting mecha-
nisms. All of these measures are practiced by other governments,
and might be urged upon our own as part of the reciprocity impe-
tus. In fact, any aggrieved industry could plead its case and hope
for relief under this distorted version of reciprocity.

The President should heve the authority to respond swiftly and
forcibly to discriminatory trade practices, but we should not allow
concern over bilateral trade imbalances in few sectors undermine
the system on which our success as a trading nation has been built.
We may want a more reciprocal relationship with Japan, where
last year we suffered a deficit of some $24 billion; but should that
also be the case with the Europeans, where we have enjoyed a
trade surplus nearly every year since the European Coramunity
was founded in 1958? Clearly, a broader interpretation of the reci-
procity principle is required.

2. U.S. interests are best served through multilateral bargaininé

What is needed is a comprehensive approach to trade po!ligry
which seeks to ensure foreign market opportunities in a GATT-
compatible way. Positive legislation to remove export disincentives
will be more effective in enhancing our international competitive-
ness than new punitive reciprocity legislation. In this regard, we
have testified in hearings to amend ambiguities in the FCPA, and
increase financing for the Eximbank, as well as in hearings which
considered proposals for reorganizing the trade bureaucracy.

The U.S. Council is prepared to support any legislation that
strengthens the principle of nondiscriminatory most-favored-nation
treatment, under which a concession granted to one trading part-
ner must be granted to all. By this arrangement, the aggregate
benefits derived by each party are roughly equal to the concessions
given by any other. We would agree that our goal should be to
ensure equivalent market access by moving our trading partners to
a level of market openness closer to our own. This is best cccom-
plished through multilateral persuasion, not unilateral trade re-
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strictions. Both of the bills under consideration seek market expan-
sion within this multilateral framework.

3. Reciprocity is high risk business

If we breach our own GATT obligations ag others have done, we
invite certain retaliation. The United States has long been the
world’s free trade spokesman, and we risk general erosion of the
system if we abandon this important role by succumbing to protec-
tionist pressures. Our objective should be to test and strengthen
the GATT. This is only possible with U.S. support. Adopting retali-
atory trade restrictions does not lend itself to this end. The scope of
foreign retaliation cannot be foreseen, but it is certain that our
trading partners will be forced by affected industry interests to
take unilateral action in response to our provocaticns. What is
more, this retaliatory action may not be limited to the product
which was the target of our restrictions.

Last spring’s textile dispute with China shows how foreign retali-
ation can be directed against an unrelated industry. After failing to
reach agreement on a new textiles agreement, U.S. officials unilat-
erally restricted imports of 32 Chinese apparel and textile items.
The Chinese then banned all purchases of U.S. cotton, soybeans,
and synthetic fibers. Peking officials hinted that China might also
reduce imports of U.S. corn, timber and wheat (China is the No. 1
importer of U.S. wheat). Here is a casebook example where temno-
rary relief to one sector is gained at the expense of another eco-
nomically vital and unrelated sector. Clearly, once reciprocity is set
in motion we can have no control over which sectors might be the
target of foreign retaliation.

Bearing in mind the above reservations about the reciprocity
concept, the U.S. Council for International Business is prepared to
support legislation which meets the following criteria:

(1) New legislation must strengthen existing law by clarifying cov-
erage for investment and trade in services under the Trade Act of
1974. One of the most important provisions of H.R. 1571, the “Re-
ciprocal Trade and Investment Act of 1983,” is its clarification of
coverage for trade in services in U.S. trade law. While we believe
that section 301 of the 1974 Trade Act is intended to address subsi-
dies and unfair pricing in the service sector, questions have been
raised about executive branch willingness to apply this authority.
H.R. 1571 erases any ambiguity by making it clear that thie unfair
trade practices provision, section 301, covers services and invest-
ment, The President would not only have a clear mandate from
Congress for specific negotiating objectives on services, but the
wherewithal to realize those objectives under present negotiating
authority.

Questions have been raised about the adequacy of present law in
protecting U.S. investors aboard. We submit that H.R. 1571 ad-
dresses this perceived shortcoming. Vigorous initiation of section
301 provisons would meet the following objectives:

(a) Put political and iegal pressure on the offending govern-
ment to end its discriminatory trade practices. The threat of
retaliatory actions might encourage a favorable response.
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(b) It would demonstrate that the U.S. Government is com-
mitted to ensuring equivalent market access by actually imple-
menting retaliatory action.

(c) It would reduce protectionist pressures upon the Congress
by demonstrating the effectiveness of the current mechanism.

All of these object:ves could be met by clarification and imple-
mentation of section 301 of the Trade Act of 1974, as amended.

(2) Services and investment should be brought under the same lib-
eral trading framework as goods. American service industries en-
counter a formidable array of barriers in both developed and devel-
oping countries. This is in part because U.S. trade law with respect
to services is incomplete, and also because services has only recent-
ly emerged as an integral part of our economy. H.R. 2848, the
“Service Industries Commerce Development Act,” gives ne%otiating
priority to service sector issues, and establishes within the Com-
merce Department a service industries development program. If we
expect to generate a consensus among our trading partners on the
need to bring services and investment issues under the same disci-
pline as the goods trade, then we must first get our own house in
order. This means establishing priorities, gathering data, and ana-
lysing the impact of the services trade on our economy.

Unlike the goods trade there is no agreed set of rules for interna-
tional trade in services. An important objective of U.S. trade policy,
and one that will be greatly aided by enactment of H.R. 2838, is to
extend the multilateral discipline that has governed the goods
trade for nearly 35 years to trade in services as well.

(3) New legislation should not be enforced by independent Federal

encies without specific supervision and control by the President.

e U.S. Trade Representative’s Office should be the lead agency
in formulating and negotiating all U.S. trade policy, including serv-
ices and investment policy. Independent agencies may, under cer-
tain circumstances have a constructive role to play in helping to
assess the impact of foreign trade and investment barriers, but
these agencies are not responsible for discerring the broad implica-
tions of their actions on U.S. foreign economic policy. This could
lead to unjustified actions which violate U.S. international obliga-
tions, undermine bilateral negotiations, or send the false signal
that the U.S. no longer adhered to GATT principles.

Mirror-image legislation which would require a particular
agency to retaliate against trade or investment restrictions would
create confusion, and compound our problems by precluding consid-
eration of other political factors which necessarily bear upon any
public policy decision.

CONCLUSION

The maintenance and expansion of market opportunities abroad
for U.S. export of goods, services, and investment is a critical objec-
tive of U.S. foreign economic policy. The two bills under considera-
tion were designed to liberalize international trade and curb pro-
tectionist pressure in the United States by demonstrating that we
will enforce our rights under international agreements. Further,
the bills specifically extend coverage of these rights to include serv-
ices and investment. We are prepared to support these bills insofar



106

as they build on the GATT concept of reciprocity, and we hope that
their enactment will lead to further export of U.S. services and in-
vestment.

STATEMENT OF DAVID J. STEINBERG, PRESIDENT, U.S. COUNCIL FOR
AN OPEN WorLp Economy, INC.

(The U.S. Council for an Open World Economy is a private, non-
profit organization engaged in research and public education on
the merits and problems of developing an open international eco-
nomic system in the overall national interest. The council does not
act on behalf of any private interest.)

I applaud the emphasis placed by the adminsitration and many
Members of Congress, including the sponsors of H.R. 1571, on the
need for other countries, especially the most economically ad-
vanced, to remove barriers that unfairly obstruct access to those
markets for U.S. goods, services and investment. However, neither
the aaministration’s trade-policy agenda nor any of the trade bills
_ that have been introduced in Congress adequately address the Na-
tion’s needs in this regard. H.R. 15671 (The Reciprocal Trade and In-
vestment Act of 1983) is currently the centerpiece of efforts in the
House of Representatives to deal with this question. The bill’s
major provisions include encouragement for more forceful U.S.
action against unfair foreign barriers against American exports,
and bringing services and investment within the scope of the Presi-
dent’s authority to retaliate against unfair foreign practices
deemed harmful to our country’s international commerical iterests.
The bill would authorize negotiations to secure fair, open access
abroad for U.S. services and investment, and for U.S. high-technol-
ogg products per se.

uch legislation may strengthen political will for seeking equity
for American goods, services and investment in foreign markets.
But it tends more toward retaliation against allegedly unfair im-
pediments—as a device to get these barriers removed, though possi-
bly counterproductive—than toward steady, substantial progress
toward freer, fairer international commerce on a truly reciprocal
baris. Nor are the provisions for securing fair treatment abroad for
U.S. services and capital likely to produce substantial benefits for
the United States without a comprehensive free-trade initiative
(not now on our national agenda) embracing ali forms of interna-
tional business and involving trade-offs across the lines of all these
sectors. The highly touted effort to achieve reciprocally lower bar-
riers to trade in high-technology products suffers similar inadequa-
cy.

The support which this bill has received from the administration
and from much of the “liberal trade” community seems based on
absence of a more far-reaching strategy and on relief that the pro-
tectionist dangers in previous versions of this kind of bill have been
lessened. There is the hope that such legislation might defuse at-
tempts at blatantly protectionist measures. If nongovernment sup-
porters of this kind of legislation (including the Business Roundta-
ble, the National Association of Manufacturers, the Chamber of
Commerce of the United States, and the Emergency Committee for
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American Trade) see this bill as projecting an adequate trade strat-
egy for the 1980’s, such a stance corroborates the serious indade-

uacies I detect in the liberal-trade movement. Whether or not
they support such legislation, other liberal-trade organizations (e.g.,
those representing importers, retailers and consumers) are them-
selves delinquent in their grasp of the foreign-economic and domes-
tic-economic strategies that should top our national agenda in this
policy area. If, as the U.S. Trade Representative has said, this is
the most difficult time we have faced in international trade policy
since World War II, then this is a time for much more than the
administration is seeking, than anyone in Congress is seeking,
indeed more than the liberal-trade community (almost without ex-
ception) is seeking, to address this critical problem.

e administration has no strategy for steady, far-reachinf prog-
ress toward a truly open world economy. It has a loudly proclaimed
free-trade stance, but not a free-trade strategy. Its plans fail far
short of the dramatic initiative needed to save the world economy
from the deeper protectionist pitfalls into which it may slip during
this perilous period for all countries. The other contracting parties
of the General Agreement on Tariffs and Trade may not be ready
for anything more than “work programs” on longer-term issues
and reviewing implementation of the fair-practice codes negotiated
in the Tokyo round. But the United States should not lower its
sights to the lowest common denominator.

H.R. 1571 does not raise the world’s sights, or our own, high
enough. It is not even well-calculated to advance the limited goals
for which the bill is designed. The United States needs to raise its
own sights and those of the world to the need to seek, with deliber-
ate speed, the freest and fairest international economic system—
indeed optimum reciprocity through negotiation of a free-trade
charter (embracing goods, services, investment, etc.) with as many
industrialized countries as wish to join us in this venture. There
would have to be special privileges and commitiaents for underde-
veloped countries in their relations with the free-trade area created
by the charter. Once one or more advanced countries negotiated
suclh tgn agreement with the United States, all would do so sooner
or later.

PROGRESSIVE, NOT REGRESSIVE, RECIPROCITY

While much more can and should be done to advance the cause
of true reciprocity in the sense so assiduously nurtured, with such
rewarding results, in the last half-century, the least we can and
should do is resist a revisionist redefinition of rveciprocity—one that
would set in motion bilateral, trade-restrictive reactions (and
counter-reactions) to the alleged failure of certain countries to
permit {J.S. access to their markets substantially equivalent to
their access to the U.S. market. This concept of reciprocity, while
possibly inducing some liberalization in certain cases, runs the gen-
eral danger of ratcheting import barriers higher not iower, and the
level of world trade lower not higher. The U.S. economy could
hardly benefit from bilateral reciprocity maneuvers that (a) sock
American consumers, (b) sacrifice import-dependent and export-de-
pendent American jobs in the wake of retaliatory or emulative re-
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action abroad to U.S. import-restricting tactics, and (c) suppress the
beneficial effects of freer imports on U.S. productivity and overall
competitiveness. Such results would do little to “foster the econom-
ic growth of, and full employment in, the United States” (a prime
ob)‘x;e}?tive of H.R. 1571).

e champions of ‘“reciprocity” should want reciprocity in its
finest sense. If so, totally free trade on the part of the industrial-
ized countries, fused with totally fair trade (including rules for en-
suring fair exchange rates), should be the length and breadth of
their perspective. If indeed the objective of reciprocity is fairness,
attention should be given to the fact that the most far-reaching
progress toward totally fair trade will not be achieved unless im-
pelled, in fact compelled, by negotiated removal of all impediments
to international commerce in accordance with a realistic timetable
(with permission for strictly controlled departures from the timeta-
ble to help cope with unforeseen emergencies). No reciprocity bill
now in Congress could poasibly ensure significant progress toward
this concept of optimum reciprocity and consummate fairness in in-
ternational commercial relations.

Congressman Jones of Oklahoma (a cosponsor of H.R. 1571) has
said that “to maintain the credibility of worldwide free trade, the
United States must earnestly pursue the elimination” of foreign
barriers to U.S. goods and services. It is our Council’s view that, to
move effectively toward this objective, the United States should
invite the other economically advanced countries to join us in nego-
tiating a charter that, at long last, programs totally free and total-
ly fair international trade. There will not be a contract for com-
pletely fair international commerce without a contract for com-
pletely free international commerce, and vice versa.

Supporters of this kind of legislation say it is needed—spurring
retaliation against substantial and unfair barriers to U.S. access to
foreign markets—because U.S. import concessions have not been
reciprocated by our major trading partners, putting us in a weak
position to bargain for needed concessions abroad inasmuch as
there are few U.S. import concessions left with which to bargain.
The remedy proposed in this bill, reviving a risky ploy I heard ad-
vocated decades ago, would not achieve the reciprocal, equitable
market access the supporters of such legislation say is their aim. It
would _e more likely to ratchet barriers upward and muddy the
channels of international discourse on how to achieve truly recipro-
cal, increasingly freer international commerce.

e sponsors of such legislation say it would strengthen the
President’s hand in responding to unfair barriers to U.S. exports
and other business abroad. However, notwithstanding their conten-
tion that executive action under this legislation would be discre-
tionary with the President (“the bill strengthens the President's
hand without forcing it""), the revisionist conception of reciprocity
(if it can be reconciled with existing U.S. trade agreements and if
in fact it is meant to be enforced) would engender political pres-
sures and government actions harmful tc the objective of freer and
fairer international economic relations.

How is bilateral reciprocity to be measured? By what standards,
and whose standards? Is each country free to decide reciprocity, an
act on this assessment, in any way it chooses? What assurance can
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there be, and how enforced, that whatever standards are used will
be applied indiscriminately and with equal intensity to all coun-
tries? Instead of forcing the issue of equity in trade relations as the
bill proposes, might we not shoot ourselves in the foot, or worse? If
negotiation of the free-trade charter I am advocating, and the opti-
mum in multilateral reciprocity which this would engender, seems
a fanciful, formidable undertaking fraught with unlimited complex-
ities, how much less formidable, more manageable and more help-
ful would be a train of trade-restrictive actions and reactions under
the rubric of bilateral reciprocity projected by bills like H.R. 15717

CONCLUSION

There are parts of d.R. 1571 that merit support. These include
authorization for negotiations to achieve equitable access to foreign
markets for U.S. services, investment and high-technology business
per se, although substantial progress toward such access is not
likely outside the framework of a free-trade charter embracing all
forms of internationa! commerce. I shall not allow my advacacy of
the strategy proposed in this statement to deter my support for
measures less ambitious. Half a loaf may be better than none at
all. However, I have reached the conclusion that H.R. 1571 is con-
ceptually not acceptable as even half a loaf.

Besides encouraging political pressures and executive and legisla-
tive maneuvers that seem likely, on balance, to increase trade re-
strictions, and besides its shortcomings with respect to the new ne-
gotiations it authorizes, such legislation—setting the tone and the
scope of U.S. trade policy for many years to come—would divert
the energies of government from what urgently needs to be sought
in this major policy area. The United States needs to get tough in
trade policy, but in a way that reveals toughmindedness about the
objective at which this nation and the world economy should aim
and how to make it politically platable at home and abroad. With-
out a dramatic strategy of such proportions, the danger of slippage
into deeper protectionism is considerable.

If Congress insists on passing the likes of H.R. 1571, I urge at
least the following amendment: that, in estimating the trade-dis-
torting impact on U.S. commerce of foreign policies or practices im-
peding American business, and in retaliating against such barriers
or proposing legislation to counter them, the President should be
required to assess the cost to the Nation of any such countervailing
action and make such estimates public.

As for H.R. 2848 (the Service Industries Commerce Development
Act of 1983), I regard this proposed instrument for expanding the
international trade of the Nation’s service industries to be inad-
equate at best. It could in fact be a device that, in the name of
“reciprocity,” could result in higher barriers to international trade
in services, both for U.S. companies and those of other countries.
Proposed analysis of international competition in services (a task
the bill assigns to the Department of Commerce) is all to the good.
But proposed use of the Secretary of Cominerce’s repoit to the
President and Congress on this subject as “‘the basis for action by
the President to limit eligibility of foreign suppliers to engage in
interstate commerce in the United States” (quotation from the Sub-
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committee on Trade press release of August 5, 1983) could conceiv-
ably result in ratcheting service-trade barriers upward and, in the
process, damage the international climate for negotiating freer
access to world markets in other sectors of internations! businsse.
As suggested earlier in this statement, progress toward removiig
barriers on services is not likely in the absence of a comprehensive
strategy to program the removal of all barriers to all kinds of in-
ternational business dealings, initially on the part of the world’s
most advanced countries.
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