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LETTER OF TRANSMITTAL

SuBcOMMITTEE ON TRADE,
CoMMITTEE ON WAYS AND MEANS,
U.S. HousE oF REPRESENTATIVES,
Washington, D.C., February 1,1979.
Hon, Ar. ULLMAN,
Chairman, Committee on Ways and Means,
Longworth House Office Building.

Dear Mr. CHAIRMAN : The Subcommittee on Trade has been 1evie'wing U.S.
unfair import practice laws with a view toward considering legislative and ad-
ministrative changes in these statutes. As part of this review, the Subcommittee
issued, on February 6, 1978, a press release inviting all interested parties to
submit recommendations for changes both to the untair import practice laws
and to the regulations promulgated pursuant to these laws.

On September 5, 1978, the Ways and Means Committee published the
recommendations received by the Subcommittee in response to the February
6th press release. Unfortunately, the following material was not submitted
in time for publication. I therefore request that this presentation of suggested
amendments to unfair trade practice statutes be printed as an addendum to the
September 5th print for the use of the Subcommittee on Trade and the Com-

mittee on Ways and Means, and so that the information be made available
to all Members of Congress.

Sincerely yours,
Cuarces A. Vanik, Chairman.
(mx)






FOREWORD

The “Fair Trade Enforcement Act of 1978” was submitted to the Sub-
committee on Trade in connection with its legislative review activity on U.S.
unfair import practice laws. The following organizations support the legisla-
tive review of the concepts contained in these draft proposals to amend the

unfair trade statutes:

Business Organizations

American Iron and Steel Institute.

Northern Textile Association.

Scale Manufacturers Association, Inc.

National Outerwear and Sportswear Asso-
ciation.

Steel Plate Fabricators Association.

National Knitted Outerwear Association.

National Knitwear Association.

Cold Finished Steel Bar Institute.

Synthetic Organic Chemical Manufacturers
Association.

Ferroalloys Association.

National Cotton Council.

National Association of Hosiery Manufac-
turers.

National Handbag Association.

Steel Service Center Institute.

American Apparel Manufacturers Associa-
tion.

American Footwear Industries Association.

Valve Manufacturers Association.

American Textile Manufacturers Institute.

American Yarn Spinners Association.

American Pipe Fittings Association.

Cast Iron Soil Pipe Institute.

Clothing Manufacturers Association.

Copper and Brass Fabricators Council, Inc.

Bicycle Manufacturers Association.

Lead-Zinc Producers Committee,

Luggage and Leather Goods Manufacturers
of America, Inc.

Cast Metals Federation.

Man-Man Fiber Producers Association.

American Institute of Steel Construction.

Metal Cookwear Manufacturers Association.

Concrete Reinforcing Steel Institute.

National Association of Chain Manufac-
turers. ’

Welded Steel Tube Institute.

Textile Distributors Association.

American Iron Ore Association.

Work Glove Manufacturers Association.

Committee to Preserve American Color

- Television.

Labor Unions

International Leather Goods, Plastics, and
Novelty Workers Union, AFL-CIO.
International Ladies Garment Workers

Union, AFL~CIO.
Amalgamated Clothing and Textile Workers
Union, AFL~CIO.

Industrial Union Department, AFL-CIO.

Retail Clerks International Union, AFL-
CIO-CLC.

American Federation of Labor and Con-
gress of Industrial Organizations.

United Steelworkers of America,
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TITLE I. AMENDMENTS TO THE ANTIDUMPING ACT, 1921
I. Tae AxtmuMmring Act Is Nor “ProTECTIONIST”’

Stated in simplified terms, dumping consists of the sale of merchandise in a
foreign market at a price below that offered in the country of manufacture. The
Antidumping Act of 1921, as amended, provides that where such sales (here-
after called sales at less than fair value (LTFV)) cause injury to an industry
in the United States, the Secretary of the Treasury must levy a special dumping
duty equal to the difference between the foreign market value and the purchase
price or exporter’s sales price (such difference is hereafter called the margin of
dumping).! Until 1954, the Secretary was charged with responsibility for deter-
mining both the margin of dumping and question of injury. The Customs Sim-
plification Act of 1954, however, transferred the latter function to the U.S.
Tariff Commission (now the International Trade Commission).

It should be recognized at the outset that the Antidumping Act is not
“protectionist” in nature; rather, it is designed to nullify the unfair trade
advantages accruing to the country engaged in dumping. As the Commission
itself has observed :

The imposition of dumping duties as provided in the Antidumping Act is consistent
with the liberal trade policy of the United States. When the sales at less than fair value
have stopped, the dumping finding can be revoked. Thus, the domestic industry is not being
protected against the ingenuity or the natural advantages of the foreign producer. Rather,
it is being protected from the effects of a trade practice which Congress has found to be
unfair and injurious.?® :

Indeed, the Antidumping Act has its analogue not in any “protectionist”
legislation but in the fair trade laws prohibiting price discrimination, This par-
allel was observed by Senator Russell Long, chairman of the Senate Committee
on Finance, who commented:

* * * Congress has declared price discrimination in domestic and foreign commerce
to be unlawful ; but since it is virtually impossible to prosecute producers guilty of dumping,
Congress has provided an alternative remedy in the form of special dumping duties imposed
on the offending goods under the Antidumping Act of 1921.}

Senator Long’s observation was reconfirmed by the Senate Finance Com-
mittee in its report which accompanied the Trade Act of 1974:

(The Antidumping Act) is not a “protectionist” statute designed to bar or restrict

U.S. imports, rather, it is a statute designed to free U.S. imports from unfair price discrimi-
nation practices.” **

I1. Continuep Dumping Requires THE ExportiNg NaTioN To Erecr TrADE
Barriers ; ENFORCEMENT OF ANTIDUMPING REMEDIES FosTERs FREE TRADE

Nevertheless, some critics suggest the restrictions on price discrimination
imposed by the Antidumping Act serve as an impediment to freer world trade.
The fallacy of this view lies in its failure to perceive the direct relationship
between dumping and the trade barriers erected by the dumping nation. This
relationship was correctly identified and defined in an article appearing in Law
and Policy in International Business ? in which the author stated:

;};})(}JSC 160.

id.
3 Cast Iron Soil Pipe from Poland, 32 Fed. Reg. 12925, 12928 (1967).

(lgﬁgxmg, United States Law and the International Dumping Code, 3 International Lawyer 464, 467
4d Senate Report 93-1298. 1974 U.S. Code, Congressional and Administrative News 7186, 7316.
5 Fisher, The Antidumping Law of the United States: A Legal and Economic Analysis, 5 Law &

Pol. Intl. Bus. 85 (1973). (Hereafter cited as ‘“Fisher.”)

(1)
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The traditional view of continuous dumping overlooks its reliance upon barriers to
reimportation. The issue raised by the vigorous enforcement of the antidumping laws
is whether it is a successful means of securing the removal of such foreign trade walls.
This issue is particularly germane to the case of Japan, which has consistently raised the
prices of goods to its own consumers’ behind a wall of tariffs, quotas and nontariff
barriers to trade.® Does the enforcement of the antidumping law encourage the unilateral
removal of these trade barriers? It would seem that the nonenforcement of the dumping
laws is an incentive to maintain trade barriers in dumping countries (emphasis added).
By not enforcing the dumping laws, the United States, in effect, is notifying the foreign
country that it can continue to extort its own consumers behind trade walls while it
dumps its goods abroad. The net result of not enforcing the antidumping laws, then, is that
the allocating function of the free market mechanism is subverted and the world’s economic
resources misdirected.” By moving to secure the reduction of distortions to international
trade, the United States would be moving in a manner consonant with a policy of free trade.
Nevertheless, some have argued that it is “only” the consumers in the dumping country
that suffer, and that the antidumping laws of the country into which the goods are being
dumped are ‘“‘not responsive to the problem” of monopoly dumping. If the Japanese Govern-
ment, for example, cares so little about its own people, the argument is made, why should
we assist them by enforcing the antidumping laws in the United States, with a resulting
increase in prices for our own consumers? This argument misstates the issue, which is:
What actions taken by the United States will most likely lead to an open world economy,
from which the United States can profit by sending out greater quantities of its exports
and in turn permit its consumers to have the maximum amount of fairly priced imports?
It would seem that enforcing U.S. dumping laws vigorously would have the effect of
encouraging countries with monopoly exporters to reduce their trade barriers either
unilaterally or in tandem with their trading partners, (emphasis that of the author).”

IIT1. DistorTIOoONs CAUSED BY DUMPING ADVERSELY AFFECcT THIRD COUNTRIES

The foregoing section graphically describes how the practice of price dis-
crimination through dumping actually fosters—indeed, mandates—the erection
of trade barriers by the dumping nation. Such barriers are, of course, the very
antithesis of free trade. Perhaps less obvious but equally important is the
impact dumping has on other nations. Consider, for example, the response of
Western Europe to an onslaught of low priced Japanese merchandise in the late
1960’s, much of which was presumably sold at LTFV.* The EEC countries
declared that in the interest of “orderly marketing,” Japan must agree to volun-
.tary export restraints. Rather than risk the imposition of more stringent trade

8 Such barriers to reimportation are critical to the success of any ongoing dumping policy. In
the absence of barriers, goods from other countries would be drawn to the markets of the dumping
nation by the artificially higher price level, This increased volume of available products would exert
a downward pressure on prices, bringing them more into alignment with prevalling world prices and
thereby narrowing or eliminating the margin of dumping.

7 As indicated by the author in a footnote at page 145, the impact of this policy can be quantified.
Thus, from 1960 through 1971, there was a 77 percent increase in the consumer price index in Japan
compared with a 31 percent increase in the United States. Source : UN Monthly Bulletin for Statistics.

8 Drawing on data presented in United States-Japan Trade Council, Fact Sheet No. 6, U.8.-Japan
Bilateral Nontariff Barriers: Part II: Japanese Barriers (1971), the author cites, at page 146, the
following key nontariff barriers: (1) 40 residual import quotas, (2) the licensing process through
which imports come Into Japan, (3) the practice of ‘“administrative guidance” through which gov-
ernment officials manipulate regulations to discourage competing imports, and (4) excessively detalled
customs requirements. Just how effective these barriers can be is indicated in the following summary
of testimony given before the U.S. Tariff Commission at its hearings on Television Recetvers from
Japan, 36 Fed. Reg. 4576 (1971) : Television Recetvers from Japan demonstrated clearly the barriers
to reentry of dumped goods (or imports of essentially identical goods) in Japan, Despite Japanese
customs duties on television sets that are three times those of the United States . . . Japanese tele-
vision sets could easily be undersold in the domestic (Japanese) market. Large-screen television
receivers made in the United States can ke delivered to a Japanese importer for a total cost of ap-
proximately $500. Similar large-screen Matsushita (Panasonic) séts carried list prices from $1,200 to
$1,600 in Japan. Efforts by U.S. television exporters to gain entry into the Japanese market were,
lhowever, frustrated, as the Japanese Government successively denied exchange licenses for imports
of television sets, blocked free entry of necessary repair parts for television sets, and applied ‘‘ad-
ministrative guldance” to persuade its internal distributors not to accept U.S. sets. Fisher at 121.

The continuing resistance of the Japanese against reducing the trade barriers which are essential
to dumping was reflected in the almost total lack of success of the U.S. Special Trade Representative
in persuading Japan to open its markets to imports from the U.S.

? As noted by Figsher at page 147, this subversion of the free market mechanism has many mani-
festations including the lost market opportunities to U.S. industries, the harm to closely allied in-
dustries, the harm to those in third countries who would. in the absence of continuous dumping, be
supp%ying the U.S. market, and resource misallocations within the domestic market of the dumping
country.

10 Fisher at 146. It should be noted that the principle articulated by the author has greater appli-
cation to some sectors of the economy than to others. It is particularly relevant to the steel sector,
for example, in which the steel producers of most foreign countries are owned or controlled by, or at
the minimum enjoy a very close working relationship with, thelr respective governments. In the steel
industry, therefore, as well as in many other industries, the foreign producer is either a monopolist
or in a position tantamount to being a monopolist. In either case, the principles espoused by Fisher
are applicable.

1 Japan has consistently been proven to have sold merchandise at LTFV in Europe as well as
the United States.
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restrictions, Japan acquiesced.’? It is reasonable to assume that this agreement,
which substantially foreclosed the European market to Japan, caused a consid-
erable volume of Japanese products to be diverted to the United States.'®
Thus, as a result of Japan’s policy of dumping and the EEC restrictions on
Japan’s exports, the United States was (1) deluged with unfairly priced im-
ports, the impact of which was compounded by increased importations of
Japanese goods deflected from Western Europe, and (2) foreclosed from
exporting to Japan because of trade barriers erected to make the practice of
dumping possible. The scenario of Japanese dumping followed by European
import restrictions was repeated in the mid-1970’s, A classic illustration is
found in the steel sector. During the first half of 1975, steel exports from Japan
to the European Community increased substantially. The European Commis-
sion became alarmed and promptly commenced negotiations with the Japanese
Ministry of International Trade and Industry. At the first meeting which was
held on June 18 and 19, 1975 in Tokyo the Europeans excoriated the Japanese
for marketing steel not just below fair value but at “prices which generally did
not even cover ful] unit costs”.

The outgrowth of the negotiations was a bilateral agreement which placed
a lid on Japanese shipments to Europe and which is still in effect today. It is
interesting to note that after this cartel arrangement took effect in the summer
of 1975, Japanese shipments to Europe plunged by one-third while shipments
to the United States surged by one-third.:s

The European shield against Japanese dumping was soon transformed
into a sword which permitted European producers to dump in third countries.
Effective January 1, 1977, the European Commission instituted its “Simonet
Plan” which called for “voluntary” quotas on steel produced by European firms
for distribution within the Common Market. To insure the Plan’s effectiveness
in raising domestic price levels, measures were required to limit steel shipments
from third countries. This protection of Europe’s home market was to be
achieved through a series of bilateral agreements similar to the one negotiated
between the European Commission and the government of Japan.

The United States responded to the European Plan in an Aide Memoire
delivered in mid-January by the U.S. Mission to the European Communities.
The American note said in part:

We are first concerned over the possible impact on trade flows of the measures presently
in effect. Voluntary restrictions on domestic deliveries, combined with “reasonable” behavior
by importers, may lead to diminished supply, and therefore to artificially increased prices
in the EC domestic market as compared to the world market. This in turn, creates the
danger that there will be dumping of steel produced for export or diverted to export
markets by the restrictions on domestic deliverics.

We are also concerned that the measure now in effect may presage use of stronger
measures. In the event domestic delivery coutrols prove insufficient, the policy provides
for the use of indicative “minimum reference prices” or, in a situation of “manifest

12 8uch _voluntary restraints were in addition to, not in lieu of, the less eXotic forms of restric-
tions already in effect. According to Srudies in 'rade Liberalization by Bela Balassa & Associates.
page 210, the already existing restrictions numbered ‘382 items of the Brussels Trade Nomenclature
in Austria, 119 in Italy, 91 in France, 88 in Norway, 33 in Benelux, 28 in West Germany and 18 in
the United Kingdom.”

13 The comments of then Assistunt Secretary of the Treasury Eugene T. Rossides on this point are
enlightening :

“The Community’s regulations have restricted Japanese imports to 6 percent of that country’s
overall exports—this in contrast to the 30 percent which Japan exports to the United States. By
restrictions such as these, the Common Market has literally forced the Japanese to concentrate their
export drive on the United States. Is this fair trade?’ Excerpt from Remarks of the Honorable Eugene
T. Rossides, Assistant Secretary of ti'e Treasury (Enforcement, Tariff and Trade Affairs, and Oper-
ationg) before the Town Hall of California, Biltmore Hotel, Los Angeles, Calif., on April 18, 1972,

132 On October 6, 1976, the American Iron and Steel Institute filed a formal complaint against
the European-Japanese cartel pursuant to Section 301 of the Trade Act of 1974, A hearing was held
on December 9, 1976 before the 301 ‘Committee of the Office of the Special Trade Representative at
which detalls of the conspiracy were presented including the fact that representatives of the European
Commission advised Japanese officia’s that:

“The Commission had great difficulty in reconciling the concept of normal competition with
Japanese prices which generally did not even cover full unit costs. Prices like these, they asserted,
would ultimately injure all steel suppliers in all their markets. Such prices could also jeopardize
capi%gl 1ndvisotx;)ents which are needed to meet the projected increase in world demand.” (Transcript,
pp. 39 an .

After a delay of more than a year, the Special Trade Representative announced his finding that the
Japanese and Europeans had in fact entered into the cartel arrangement. He declined to take remedial
action, however, on the basis that U.S. commerce had not been burdened.
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crisis”, mandatory minimum prices under Article 61 of the Paris Treaty. Use of these
provisions would create a diffcrential between internal EC and world prices in an even
more direct and certain way. (Emphasis added)

The warning of the United States was ignored. Two months after receipt
of the American note, the European Commission presented the so-called
“Davignon Plan” to the European Council in Rome. One of the fundamental
goals of the Davignon Plan is to augment the Simonet Plan through the
establishment of minimum price levels. To accomplish this aim, the Commis-
sion has already instituted compulsory price minima for reinforcing bars and
recommended minima for most other steel products. These price floors apply
to sales both within the European Community and in the European Free Trade
Area (EFTA). As with the Simonet production quotas, an indispensable ele-
ment of the Davignon price-fixing scheme is the throttling of low-priced im-
ports from third countries through bilateral agreements. Press reports indicate
that quota and minimum price arrangements have been or are currently being
negotiated with South Africa, Korea, Brazil, Spain, Japan, Switzerland, Nor-
way, Sweden, Austria, Finland, and Portugal. Without these non-tariff trade
barriers, the European producers could not maintain the artificial spread be-
tween home market and export prices and hence could not dump in the United
States or elsewhere.

In recognition of (1) the proclivity of this country’s trading partners to
practice dumping and other unfair forms of competition, and (2) the interrela-
tionship between dumping and trade barriers, then Assistant Secretary of the
Treasury Rossides concluded :

Amendments of our Antidumping Act and countervailing duty statute may be required
to achieve freer and fairer competition in international trade. And, once the long-range
adjustments of tariffs, quotas, and other barriers are accomplished, these same measures
can serve to maintain the integrity of those agreements.™

Clearly, enactment and strict enforcement by «ll nations of viable legal
measures against dumping would eliminate a major reason for trade barriers
and would represent a quantum leap forward in the quest for truly free trade.

IV. DumpiNnGg LEADS TO SHORTAGES AND INFLATION

In addition to promoting more liberal trade, a workable antidumping
statute is essential to insure the United States adequate sources of supply at
reasonable prices. The shortages of steel and other products during 1973 and
1974 were traceable in large part to the flood of imports in the late 1950’s and
the 1960’s. Experience in the steel sector indicated there was no bottom to
prices of many lines of imported steel. This phenomenon was apparently attrib-
utable to the policies of foreign firms and their governments of setting prices
as low as necessary to maintain full production.’® The situation was exacerbated
by the fact many nations deliberately built capacity far in excess of their na-
tional requirements. In the 1970’s, however, a growing worldwide demand for
virtually all steel products reached an unprecedented level. In a classic demon-
stration of the perils of relying on foreign sources of supply, foreign manu-
facturers withdrew from certain markets to sell their products in other nations
offering greater returns. To the extent foreign producers remained in the
American market, they extracted stiff premiums from U.S. buyers. It is esti-
mated that in the aggregate, prices of imported steel during the shortage ex-
ceeded average prices of domestic concerns by an amount greater than all the
so-called “savings” realized by American purchasers during the previous decade.

As foreign sources disappeared, United States customers turned to domestic
producers for their requirements but, unfortunately, domestice producers were

14 I'bid.

15 By covering their fixed costs through sales in their home markets. such firms can profitably sell
in other markets at any price In excess of variable costs. Moreover, variable costs for export tonnage
tend to be minimal since export production permits the firms to operate at high volume where maximum
efficiencies are realized.
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not in a position to meet all of this sudden demand.” Because of the flood of
a myriad of steel products over an extended period of time, corporate profits
were dangerously low. According to statistics published by First National City
Bank of New York, the return on sales of the steel industry plummeted from
7.8 percent in 1955 to 2.7 percent in 1971. Without adequate profits, insufficient
capital was available for new and expanded facilities. Under these conditions,
it was difficult indeed to justify any expenditure for the purpose of supplying
steel to any market which was so vulnerable to unfair competition from abroad.

During the shortage period the return on sales of the steel industry climbed
to 6.3 percent—approximately the average for all industries. As worldwide de-
mand weakened and dumped products returned in volume to the domestic
market, the return on sales receded to 2.6 percent in 1977. Once again, insuf-
ficient capital is available for new and expanded facilities. When the next
shortage occurs, American steel consumers will again face stiff premiums on
whatever limited quantity of imported steel is available.”

V. UNEMPLOYMENT Is AGGRAVATED BY DUMPING

Still another reason exists for improving the Antidumping Act: Employ-
ment. Those who minimize the adverse effects of dumping on the recipient
nation assume the displaced workers can be readily retrained and assimilated
into other industries. Unfortunately, this assumption does not comport with
reality. As stated in Law and Policy in International Business:

The traditional theory of dumping assumes that there is a frictionless, full employment
economy in which workers displaced by dumped goods can move on to other industries with
jobs appropriate for their skills. The record in the United States over the last four years,
however, indicates that we do not have a full employment economy with a smooth internal
adjustment process. Unemployment in the United States in fact has hovered uncom-
fortably close to the 6 percent mark in the last four years. It is reasonable to assume that
labor is correct in asserting that dumping has caused some of this unemployment. . . .
When dumping adds to the pool of the unemployed, the benefits for the consumer (many
of whom may also be unemployed) may appear to be of smaller consequence than was
originally anticipated.’®

The rate of unemployment is even higher today than when the foregoing
statement was published five years ago. The United States has not achieved
a full employment economy and the nation is no closer to the theoretical friction-
less economy envisioned by some economists. And, it might be added, labor
continues to suffer the very real consequences of jobs lost because of low priced
imports. In the steel sector, for instance, the Department of Labor has found
that 78,000 steelworkers and related workers lost their jobs due to imports and
were eligible for special trade adjustment benefits between April 3, 1975, and
May 31, 1978.

16 Although the unprecedented boom of 1973-74 was not anticipated, the ramifications of such an
occurrence were envisioned. In 1967, for example, the staff of the ‘Senate Committee on Finance issued
an in-depth report pursuant to the Committee’s directive to undertake a comprebensive study of the
problems caused by the sharp expansion of steel imports since 1959. One of the basic causes for the ris-
ing tide of net imports into the United States, said the report, was “excess world capacity, in comparison
with world steel demand, combined with foreign price policies to sell at lower prices abroad than in the
home market (emphasis added).” Prophetically, the report continued :

“If imports, especially in certain specific steel products, continue to expand and thereby to aggra-
vate their adverse effect on U.S. steel industry profits, the industry may be forced to dismantle the
capacity to produce certain kinds of steel products. If at a later date imports should cease, workers
formerly employed in such finishing operations as well as the specialized equipment would then no
longer be available. Such cessation of imports might be due to demand abroad reaching capacity, strikes,
realinement (si¢) of commercial relations; e.g., Japan with China or West Europe with the Red bloc.
or interference with ocean traffic by hostile countries. In each case, an emergency would ensue until
production could come on-stream with new capacity and newly trained workers.” Steel Imports, Staff
Study of the Committee on Finance, United States Senate, December 19, 1967, p. 17.

17 As Senator Long has stated, “The history of (the Antidumping Act’s) origin indicates that
Congress did mot intend that an industry had to be ‘flat on its back’ before dumping duties could be
assessed’’ (emphasis added). Long, United States Law and the International Dumping Code, 3 Inter-
national Lawyer 464, 472-3 (1969).

18 Fisher at 146-147. In point of fact, the International Trade Commission has, on several occa-
sions, concurred with labor’s assertion that dumping created unemployment. In Steel Wire Rope from
Japan, 38 Fed. Reg. 25724 (1973), for instance, the Commission found at page 25724 :

“Since Janunary 1, 1968, six plants producing wire rope in the United States have closed, and an
estimated 1,300 workers have lost their jobs. . . . We believe these plant closures and resultant un-
emplovment have been due in part to LTFV imports of steel wire rope from Japan.”

Similarly, the Cominission reached the following conclusion in Synthetic Methionine from Japan,
38 Fed. Reg. 13065 (1973) at page 13066 : .

“QOperating at 100 percent of capacity, the U.S. producers could supply little more than half the
domestic demand for methionine and its hydroxy analog. Yet, in 1972, the competition from Japanese
and other imports was such that both U.S. producers operated considerably below capacity, and their
sales were less than their production. Data from the producers indicate that if they had operated
close to capacity, direct domestic employment would have been increased 15 to 20 percent.”
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VI. SarLes Berow Furn Cost oF Probucrion

The primary focus of the preceding sections was ori the damaging effects
of price discrimination, i.e., export prices set below foreign home market prices.
When export prices are also set below full cost of production, the adverse con-
sequences are intensified.

Consider the recent testimony of Prof. Bela Gold, Director of the Research
Program in Industrial Economics at Case Western University before the Trade
Subcommittee of the House Ways and Means Committee. Citing “uneconomic
pricing” as one of the most important factors accounting for the increase in
steel exports to the United States, Professor Gold stated :

Steel exports are major sources of employment and foreign exchange in Western
Europe and Japan and both are of great political importance in these countries. Indeed,
increases in unemployment are regarded as threats to the very survival of incumbent
governments in view of their tenuous political majorities. It is not at all surprising, there-
fore, that the normal industrial objectives of efficiency and profitability tend to be over-
ridden under such conditions by governmental pressures te maintain and, if possible, to
expand exports, even if this should entail losses, for such losses may be considered as less
burdensome than the economic and political costs of increased unemployment.

One need only recognize that all of these countries regard the United States as the
largest and most attractive market for steel exports to realize that import pressures are
bound to be powerful and continuous. In the case of Japan, for example, major expansions
of steel capacity are continuing and may well result in surpassing U.S. capacity before
1985, despite current below-capacity operations and despite compaints from both the U.S.
and the Eurepean Community against the huge flow of Japanese steel exports into their
markets. Such exports cannot be diverted in large measure to developing countries, because
those which are somewhat more advanced (e.g., Brazil, South Korea, and Spain) are
already constructing their own steel capacity with an emphasis on exports; and because
the less-developed countries are generally unable to pay for the imports which they
need. Nor can Japan absorb such enormous capacity increases at home. And Western
Europe steel producers face the same discouraging prospects for profitable exports to
markets other than the United States. This should be recognized to mean that even signifi-
cant reductions in U.S. steel production costs and prices might not suffice to decrease steel
imports so long as such levels are determined primarily by the political urgencies of export-
ing countries.

In short, the undermining of private industries in this country by uneconomically-
priced exports from government-aided foreign producers can only be prevented if the U.S.
Government makes a determined eitort to restore fair competition in American markets. *

It is sometimes argued that the United States should happily accept the savings offered
by the below-costs pricing of foreign exporters and that such practices are bound to be
short-lived in any case because of the crushing burden of cumulative deficits. But such
views ignore three distinctive features of the real problem. First, unlike the small~firm in
economic theory. nations need not declare bankruptcy even if loss-making operations
continue for decades, as has been true of various nationalized industries abroad. Such losses
are simply covered out of taxes and other governmental resources. Second, the continued
creaming-off of markets by imports, along with attendant low prices, tends to ensure the
progressive deterioration of the domestic industry’s capacity and modernity, thus pemit-
ting imports to gain an increasing share of markets. But, thirdly, the benefits of lower
import prices are likely to disappear with the decline of effective domestic competition.
Hence, as in 1972-74, foreign steel prices may rise substantially above normal domestic
levels, a contingency made even more likely by the readiness of foreign steel exporters
to engage in cartel arrangements. Nor could the United States then quickly rebuild its
domstic steel capacity for new plants take 6-8 years to build, thus allowing a long period
of regrets for having sharply increased our dependence on foreign suppliers.”

During the 1960’s and early 1970’s, foreign producers and exporters en-
gaged in such uneconomic pricing boldly asserted that their behavior was not
actionable under the Antidumping Act if their home market prices were also
below cost (i.e., if there was no price discrimination). Even a cursory review
of the act’s legislation history shows this claim to be without merit. The Senate
debate on the 1921 legislation, for instance, makes it unmistakably clear that
Congress considered sales below cost to be an example of sales at less than
“fair value.” Senator McCumber, a member of the Senate Finance Committee
and the chief spokesman for the bill, stated on a number of occasions that
dumping was essentially the selling of goods in a foreign country at a price
less than the cost of production. Thus, in responding to a question about the
types of goods being dumped in the United States, he said :

1 Hearings before the Subcommittee on Trade of the Committee on Ways and Means, House of
Representatives, Ninety-Fifth Congress, p. 165 (September 20, 1977).
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1 should like to have the Senator state some things that were dumped into this country
at figures lower than the cost of production, using the term “dumping” as we understa_nd
it—that is, as referring to products sold in this country for a less price than the producing
cost in the country of production. 61 CONG. REC. 1099 (1921) (emphasis added).

And later in the debate Senator McCumber responded to a question about
the meaning of fair value, as follows: “If the Senator from North Carolina
will allow me, I think when you use the word ‘fair value’ it practically means
the cost of production in the foreign country; that is, a fair cost.”

In 1958, Congress explicitly recognized that there could be equally and
unduly low sales in bozh the home market and the United Stgtes which would
be actionable under the act. In discussing amendments to section 205 of the act
and the coverage of the fair value test, the Senate Finance Committee ** said:

The amended definition of “fair value” adopted in 1955 closed this gap (with respect
to restricted sales) so as to make possible findings under the act, but the present amend-
ment to the law (which cannot be accomplished by regulation) is needed to make possible
assessment of dumping duties in such cases. This applies where the home consumption
price is higher than the price to the United States. The reverse situation, where a foreign
cartel through its control of the market artificially lowers home consumption price to make
possible an equally and unduly low price to the United States market can be handled with
reference to the provision of the law and the regulations that no home consumption sale
intended to establish a fictitious market shall be taken into account (emphasis added).

Indeed, any other interpretation would seriously jeopardize free trade and
the principle of comparative advantage on which it is based. In section II, the
role of price discrimination in fostering the erection of nontariff trade barriers
in the exporting country was decribed. Without such barriers, goods would
reenter the exporting nation at lower world prices, thereby forcing a reduction
in the higher home market price until the differential was eliminated. In the
case where export and home market prices are both below cost, the home market
price itself constitutes a nontariff trade barrier which prevents competition on
the basis of comparative advantage and causes a misallocation of the world’s
resources,

The protective nature of home market sales below cost has long been rec-
ognized in the academic community. In commenting on the practice of the

: Briti;h steel industry, for example, Charles Rowley of the University of York
stated :

The United Kingdom steel industry is protected from external competition at the
present time both by tariffs levied on imported steel products and also by the ability of
the British Steel Corporation to weather deficits which place a private enterprise counter-
part in serious commercial difficulty.

There is no case for providing United Kingdom steel enterprise, public or private,
with subsidy protection, even if increasing international competition should erode the
present position of domestic steel suppliers. Indeed, comparative advantage considerations
(rineicgéldtevzell favor a relative decline in the United Kingdom steel industry during the next .

Despite the legal and economic reasons which mandated assessment of spe-
cial dumping duties where export and home market prices were below cost of
production, the U.S. Treasury Department decided  that such market-
Ing behavior was not actionable under the Antidumping Act. Congress ex-
plicitly overruled this decision in the Trade Act of 1974 by providing generally
that where home market prices fall below cost of production, such prices must
be disregarded and if an insufficient volume of sales exist above the cost of
production, then export prices must be compared with constructed value to
ascertain the margin of dumping. In so amending the Antidumping Act, Con-
gress ended a practice of Treasury which threatened the viability of the statute
while simultaneously reducing one of the incentives for engaging in the trade
distorting practice of selling below cost in the foreign home market. In addi-
tion, Congress brought U.S. legislation into conformity with the laws and
practices of the United States’ major trading partners, including those of Ger-
many, France, Italy, the United Kingdom, Belgium, the Netherlands, Luxem-
bourg, and Canada.

20§ Rep. No. 1619, 8th Cong., 2nd Sess. (1958) ; 1958 U.S. Code Cong. & Ad. News 3503.
2t Charles K. Rowley, Steel and Public Policy (McGraw-Hill—London, 1971), p. 286.
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