98TH CONGRESS HOUSE OF REPRESENTATIVES Repr. 98-383
1st Session { Part 1

RECIPROCAL TRADE AND INVESTMENT ACT OF 1983

SeprEMBER 27, 1983.—Ordered to be printed

Mr. RoSTENKOWSKI, from the Committee on Ways and Means,
submitted the following

REPORT

[To accompany H.R. 1571 which on February 22, 1983, was referred jointly to the
Committee on Ways and Means, the Committee on Foreign Affairs, and the Com-
mittee on Energy and Commerce] .

[(Including cost estimate of the Congressional Budget Office]

The Committee on Ways and Means, to whom was referred the
bill (H.R. 1571) to insure the continued expansion of reciprocal
market opportunities in trade, trade in services, and investment for
the United States, and for other purposes, having considered the
same, report favorably thereon with amendments and recommend
that the bill as amended do pass.

The. amendments (stated in terms of the page and line numbers
of the introduced bill) are as follows:

Page 7, line 8 and 11, insert a quotation mark at the beginning of
each line.

Page 8, line 2, strike out “thrity” and insert “thirty”.

Page 8, line 24, strike out “Unted” and insert ‘“United”.

Page 10, line 6, strike out “United States.” and insert ‘“United
States, and includes any such act which denies the protection of in-
tellectual property rights.”.

Page 15, line 14, strike out the comma,

Page 15, line 18, strike out “(6)” and insert “(9)”.

Page 15, line 20, strike out “(7)” and insert “(10)".

Page 15, line 24, strike out “(8)"’ and insert “(11)”.

Page 21, line 21, strike out “AMENDMANTS” and insert
“AMENDMENTS”. :

Page 28, after line 12 insert the following:

SEC. 7. LIMITED NEGOTIATING AUTHORITY.
(a) Whenever—
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(1) the President determines that any existing duty or other
import restriction of any foreign country or the United States
is unduly burdening and restricting the foreign trade of the
United States and that the purposes of this Act will be promot-
ed thereby; or _

(2) any action (other than an action under section 203 of the
Trade Act of 1974) has been taken to increase or impose any
duty or other import restriction that requires the granting of
new concessions as compensation in order to maintain the gen-
neral level of reciprocal and mutually advantageous conces-
sions;

the President may enter into trade agreements with foreign coun-
tries or instrumentalities thereof, providing for such modification
or continuance of any existing duty, such continuance of existing
duty-free treatment, or such additional duties as he determines to
be required or appropriate to carry out any such trade agreement.

(b) Trade agreements entered into under subsection (a) in any 1-
year period may not provide for the reduction of duties, or the con-
tinuance of duty-free treatment for articles which account for more
than 2 percent of the value of United States imports for the most
recent 12-month period for which import statistics are available.

(c) The authority under this section may not be exercised—

(1) with respect to articles that are designated by the Presi-
dent as import sensitive, or

(2) with respect to negotiations that have not been subject to
1{15$4prerequisites of chapter 3 of title I of the Trade Act of

(d) Trade agreements may be entered into under subsection (a)
only during the 3-year period beginning on the date of the enact-
ment of this Act. '

(e) A trade agreement entered into under subsection (a) shall not
enter into force with respect to United States unless the provisions
of sections 102 (d) and (e) and 151 of the Trade Act of 1974 are com-
plied with.

(fX1) Section 102(d) is amended by inserting after “international
trade,” the following “or a trade agreement entered into under sec-
tion 7(a) of the Reciprocal Trade and Investment Act of 1983.”.

(2) Section 151(bX1) is amended by inserting “entered into under
section 102 of this act or section 7(a) of the Reciprocal Trade and
Investment Act of 1983 and” immediately after “one or more trade
agreements”.

BACKGROUND AND PURPOSE

The basic purposes of H.R. 1571, as amended, are to provide Con-
gressional authority and direction on negotiation of trade agree-
ments to reduce or eliminate barriers to U.S. trade, to provide for
continual identification and assessment of such barriers, and to im-
prove existing U.S. authority and procedures for responding to for-
eign trade practices which violate trade agreements or otherwise
burden or restrict U.S. commerce. :

Reciprocity is the cornerstone of the international trading
system. H.R. 1571 seeks to strengthen the tools necessary for the
United States to achieve fairness and equity in the practices of for-
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eign countries affecting our trade as well as improvement and ex-
pansion of the GATT framework to areas not currently covered
adequately by international trading rules. U.S. rights under trade
agreements should be vigorously enforced and appropriate action
taken in response to other foreign practices which are unjustifia-
ble, unreasonable, or discriminatory and burden or restrict U.S.
commerce. H.R. 1571 strengthens the authority and procedures
under the Trade Act of 1974 for that purpose. At the same time,
the Committee believes that achievement of reciprocity in market
access must be consistent with U.S. international obligations under
the General Agreement on Tariffs and Trade (GATT) and other
agreements and should focus primarily on multilateral solutions to
trade issues.

With respect to negotiating objectives, the bill places particular
emphasis on the need for international trade agreements to reduce
or eliminate barriers or other distortions to trade in services, for-
eign direct investment, and high technology products. These three
areas are of crucial and growing importance to our economy and
balance of payments.

Services and high technology products are also areas in which
the United States is facing growing international competition and
increasing forms of foreign government intervention restricting
U.S. market access. These.three areas are also subject to minimal
internationally-agreed trading rules and disciplines. H.R. 1571 is
intended to provide a clear Congressional mandate to strengthen
the ability of the President to obtain trade agreements with respect
to nontariff barriers in these and other areas. The bill also provides
general authority for further tariff agreements, subject to Congres-
sional implementation.

SummMary oF H.R. 1571, As AMENDED, RECIPROCAL TRADE AND
INVESTMENT AcT oF 1983

SECTION 1: SHORT TITLE; AMENDMENT OF TRADE ACT OF 1974

Section 1 cites the short title of the bill and states that amend-

xirsx)g{rzts or repeals in the bill refer to provisions of the Trade Act of

SECTION 2: STATEMENT OF PURPOSES
Section 2 states the three general purposes of H.R. 1571.

SECTION 3: ANALYSIS OF FOREIGN TRADE BARRIERS AND UNITED STATES
COMPETITIVENESS

Section 3 amends Title I of the Trade Act of 1974 to include re-
quirements for reports to the Congress: ' :

1. Report on trade barriers

Requires an annual report from the U.S. Trade Representative
(USTR) to the House Committee on Ways and Means and the
Senate Committee on Finance on trade barriers to U.S. exports in-
cluding (1) a comprehensive inventory of foreign barriers to U.S.
goods or services or trade-related direct investment; and (2) a quan-
titative or qualitative assessment of the principal foreign restric-
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tions, including the extent international agreements apply and any
government actions have been taken to eliminate or reduce them.

2. Report on competitiveness

Requires a report from the USTR to the Congress on factors not
addressed elsewhere in H.R. 1571 which significantly affect the
competitiveness of U.S. high technology industries in the world
markets. :

SECTION 4: AMENDMENTS TO TITLE III OF THE TRADE ACT OF 1974

Section 4 contains various amendments to Title III of the Trade
‘Act of 1974 containing procedures and authority for the President
to enforce U.S. rights under trade agreements and respond to for-
eign trade practices (so-called section 301 authority):

1. Presidential action

Adds requirements that the President (a) take U.S. trade agree-
ment obligations and the impact on the national economy into ac-
count; and (b) conduct a biennial review of actions taken and re-
scind them if the foreign offending act is eliminated or continu-
ation of section 301 action is not in the national interest.

2. Authority on services

Clarifies Presidential authority to restrict terms and conditions
or to deny issuance of licenses or other authorizations allowing for-
eign service suppliers access to the U.S. market. Such authority
would apply on a prospective basis. o

3. Definitions

(a) Defines “commerce” to include trade-related U.S. foreign
direct investment; (b) defines “discriminatory” to include denial of
national or most-favored-nation treatment of goods, services, or in-
vestment; and (c) defines ‘“unjustifiable” as violations of, or incon-
sistencies with, U.S. international legal rights, including denial of
intellectual property right protection.

4. Review of petitions; initiation of investigations

. Amends various time limits under existing law for initiation of
investigations and recommendations to the President by the USTR.
Provides authority for the USTR to self-initiate investigations:

SECTION 5. NEGOTIATING OBJECTIVES

Section 5 contains a general Congressional mandate that the
United States (1) seek negotiations or consultations to reduce or
eliminate barriers denying U.S. foreign market access; and (2) seek
review under the General Agreement on Tariffs and Trade of exist-
ing trade agreements and a work program on remaining trade bar-
riers.

Section 5 also sets forth specific principal negotiating objectives
under the Trade Act of 1974 nontariff barrier negotiating authority

for trade in services, foreign direct investment, and high technol-
ogy products.
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SECTION 6: PROVISIONS RELATING TO INTERNATIONAL TRADE IN
SERVICES

Section 6 contains specific provisions to promote competitiveness
and trade of U.S. service industries:

1. Coordination of United States policies

Explicitly prov1des USTR the authority to develop and coordi-
nate U.S. services trade policy with mput and support from other
Federal agencies.

2. Services industries development program

Requires the Secretary of Commerce to establish a program of in-
formation collection and analysis of services to promote industry
competitiveness and trade.

_ 3. Coordination with States

Establishes Congressional policy that the President consult with
State governments on services trade policy and negotiating objec-
tives and establish mtergovernmental trade policy advisory com-
mittees.

SECTION: 7 LIMITED NEGOTIATING AUTHORITY

Section 7 authorizes the President to enter into trade agreements
during the 3-year period following enactment, providing for reduc-
tions, continuation, or increases in U.S. duties or continuation of
existing duty-free treatment. Trade agreements and any modifica-
tions in U.S. duties are subject to Congressional approval of imple-
menting legislation under expedited procedures.

COMMITTEE ACTION

The Subcommittee on Trade held extensive hearings in May and
July of 1982 on similar reciprocity legislation and bills specifically
concerning trade in services and high technology products intro-
duced in the 97th Congress. The Subcommittee also received exten-
sive written comments on H.R. 4761, introduced in the 97th Con-
gress to provide the President limited tariff negotiating authority.
Consequently, the Subcommittee invited written comments on H.R.
1571 in a press release issued on August 5, 1983, in lieu of further
hearings.

Administration, Congressional, and private sector testimony and
written comments from business associations and individual com-
panies support H.R. 1571. The AFL-CIO and the U.S. Council for
an Open World Economy oppose the bill.

H.R. 1571, as introduced, reflected preliminary decisions of the
Subcommittee in markup session last year on a similar bill, H.R.
6773. In markup session on September 15, 1983, the Subcommittee
ordered H.R. 1571 favorably reported to the full Committee on
Ways and Means by voice vote with two amendments. ‘

On September 20, the Committee on Ways and Means ordered
H.R. 1571 favorably reported by voice vote with amendments.
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SECTION-BY-SECTION ANALYSIS AND JUSTIFICATION, INCLUDING
CoMPARISON WITH PRESENT LAw

SECTION 1. SHORT TITLE; AMENDMENTS OF THE TRADE ACT OF 1974

Section 1 contains the short title of H.R. 1571, the ‘“Reciprocal
Trade and Investment Act of 1983,” and a statement that any
amendment or repeal in the Act of a section or other provision is
considered to be a reference to a section or provision of the Trade
Act of 1974, unless otherwise expressly provided.

SECTION 2. STATEMENT OF PURPOSES

Section 2 contains the three general purposes of H.R. 1571: (1) to
foster U.S. economic growth and full employment through achiev-
ing open, fair, and equitable access to foreign markets for U.S. ex-
ports; (2) to improve the President’s ability to identify, analyze, and
achieve the elimination of barriers to, and restrictions on, U.S.
trade and investment; and (3) to encourage further expansion of in-
ternational trade (including trade in services) and to enhance the
flow of foreign direct investment with implications for trade in
goods and services through the negotiation of trade agreements
which reduce or eliminate barriers or other trade-distorting meas-
ures.

SECTION 3. ANALYSIS OF FOREIGN TRADE BARRIERS AND UNITED STATES
COMPETITIVENESS

Section 3 of H.R. 1571 adds a new section 164 to the Trade Act of
1974 requiring the USTR to compile, maintain, and report annual-
ly to Congress a comprehensive inventory of foreign barriers to
U.S. exports and an assessment of the principal barriers. Section 3
also requires a report on factors not otherwise addressed in the bill
which significantly affect the competitiveness of high technology
industries with potential for high sales growth in world markets.

Report on foreign trade barriers

Under present law there is no specific requirement that the Ex-
ecutive branch develop and maintain an inventory and analysis of
trade barriers or distortions affecting U.S. commerce. Section 163
of the Trade Act requires an annual report on the trade agree-
ments program, including information regarding nontariff barriers
or other distortions and any efforts taken to obtain their removal,
but these reports do not contain a comprehensive inventory or even
a summary of all foreign trade restrictions or an assessment of
their impact. Section 3 would specifically require for the first time
development and maintenance on a current basis of an all-inclusive
informational base from which the President can establish prior-
ities for negotiations or initiate other action to enforce U.S. rights
under trade agreements and to promote market access.

“Section 3(a) sets forth specific requirements for the new section
164 reports. The USTR must submit a two-part report to the House
Committee on Ways and Means and the Senate Committee on Fi-
nance—the two main committees with legislative jurisdiction and
oversight . responsibility over trade agreements and U.S. trade
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law—within 12 months of enactment of this bill, to be revised and
updated on an annual basis thereafter. The first part of the report
must contain a comprehensive inventory of acts, policies, or prac-
tices which constitute barriers to, or distortions of, U.S. exports of
goods or services or of U.S. foreign direct investment with implica-
tions for trade in goods or services. The inventory shall include, but
need not be limited to, a description of each barrier and of its oper-
ation in the particular country, an identification of the goods, serv-
ices or investment affected, and a description of the legal basis for
the restriction in the particular country.

The second part of the report would be a quantitative or qualita-
tive assessment, whichever is appropriate, of each of the principal
acts, policies, or practices included in the inventory that restrict
market access for U.S. commerce. This assessment must include,
but need not be limited to, an explanation of (1) the extent to
which each such restriction is subject to international agreements
to which the United States is a party; (2) any action being taken to
eliminate or reduce the restriction (including negotiations or action
under section 301 of the Trade Act of 1974); and (3) any applicable
Zdvice given by advisory committees under section 135 of the Trade

ct.

New section 164(b) also provides for development and coordina-
tion of the report and subsequent revisions and updatings by USTR
through the interagency trade organization established by section
242(a) of the Trade Expansion Act of 1962. Further, each depart-
ment or agency of the Executive branch and independent agencies
shall cooperate in preparation of the report by providing data, re-
ports, and other necessary information to the USTR or the appro-
priate agency upon request. Agencies may also detail such person-
nel or furnish such services, without reimbusement, as USTR may
request for this purpose. This provision is intended to make clear
that the bill does not reorganize existing agency functions.

The USTR should request only that information which is reason-
ably available to the particular agency. The provision is not intend-
ed to be a general grant of authority to require such agencies to
gather information. The information may be requested and used to
the extent not otherwise inconsistent with law. This specific limita-
tion is intended to make clear that information such as that ob-
tained by the Internal Revenue Service is not within the scope of
that which could be requested by or released to the USTR. The re-
quirement for agencies to furnish information to USTR or to the
“appropriate agency” is intended only to maintain existing inter-
agency reporting relationships and is not intended to impair the ul-
timate transmission of information to the USTR.

The Committee intends that the inventory be developed on a
country-by-country basis; however, the Committee recognizes that
the level of detail depends upon the resources available and the
judgment of USTR. For example, the report should not include the
entire tariff schedules of each country, but it should contain a gen-
eral description of that country’s tariff system and an identifica-
tion of those goods to which tariffs present a barrier. However, the
Committee does not want the inventory itself (as opposed to the as-
sessment) to reflect subjective judgments as to the importance of
particular barriers. Inclusion of the word ‘“‘comprehensive” is in-
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tended to require an extensive inventory, regardless of whether or
not USTR views some of the barriers contained therein to be sig-
nificant for U.S. commerce overall. Often a particular foreign regu-
lation or law may be extremely troublesome to an individual com-
pany, a small group of firms, or an industry without being signifi-
cant to U.S. exports overall.

As previously explained, H.R. 1571 also requires a quantitative
or qualitative assessment, whichever is appropriate, of each of the
principal barriers identified in the inventory. It is not the Commit-
tee’s intention that this assessment prejudge any investigations
under Title III of the Trade Act of 1974 and the assessment by .
USTR of any particular barrier would not constitute a formal de-
termination under any U.S. law. However, the Committee believes
it is important to have an analysis of the more important restric-
tions to U.S. commerce. The purpose of the limitation to “princi-
pal” barriers is to focus greater attention and resources on assess-
ing those barriers with the largest overall impact on United States
exports and investments. The flexibility of providing a quantitative
or qualitative assessment, whichever is appropriate, recognizes that
the nature and operation of many nontariff barriers or trade dis-
tortions do not lend themselves to arithmetic estimates of their
impact, unlike tariffs, for example. ' '

Report on high technology competitiveness

Section 3(b) requires a one-time report by USTR to the Congress
within 12 months of enactement of H.R. 1571 of factors not ad-
dressed elsewhere in the bill (particularly in the report required
under subsection (a)) affecting the competitiveness of high technol-
ogy industries with potential for high sales growth in world mar-
kets. This report would address such factors as U.S. and foreign
macroeconomic and regulatory policies which affect high technol-
ogy producers and the structure of markets which supply or dis-
tribute the products of these industries.

The purpose of the report is to analyze the increasingly complex
system of govenment policies worldwide that affect international
commerce in high technology products. Such policies include tar-
geting of particular industries, government sanctioned cartels, tax
or regulatory policies, research and development policies, and in-
vestment restrictions. The Committee believes a study of these fac-
tors would be useful and appropriate given the growing importance
of high technology trade to U.S. commerce, increasing foreign gov-
ernment intervention and competition in high technology produc-
tion and trade, and the importance this Committee attaches to fur-
ther negotiations and the development of a more comprehensive
trade policy in this area. Since such an examination should include
subject matter and input from a number of Executive branch and
independent agencies, the Committee believes the USTR is the

most appropriate agency to be responsible for its formulation and
coordination.
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SECTION 4. AMENDMENTS TO TITLE III OF THE TRADE ACT OF 1974
(SECTION 301)

Section 4 of H.R. 1571 contains several amendments to Title III
of the Trade Act of 1974, the so-called section 301 authority. Sec-
tion 301 is the principal statutory authority for the President to en-
force U.S. rights under trade agreements and to respond to certain
foreign practices which constitute unjustifiable, unreasonable, or
discriminatory burdens or restrictions to U.S. commerce. With re-
spect to cases involving trade agreements, section 301 constitutes
the counterpart authority and procedure under domestic law to the
dispute settlement process under the GATT.

Section 4 clarifies the scope of Presidential authority to take ac-
tions under section 301, including the addition of definitions of
terms under existing law. Section 4 also contains several important
amendments to section 301 procedures, including the addition of
authority for USTR to self-initiate cases, the revision of procedural
time limits on section 301 cases, and the protection of confidential
business information. The Committee believes that these changes
will clarify, strengthen, and otherwise improve section 301, thereby
allowing more vigorous use of the statute against a wide variety of
foreign restrictions and making it a more effective device to obtain
fair and equitable market access for exports of U.S. goods and serv-
ices.

Presidential determinations and action

Section 301(a) of existing law requires the President, if he deter-
mines that action by the United States is appropriate, to take all
appropriate and feasible action within his power to enforce U.S.
rights under a trade agreement or to obtain the elimination of a
foreign act, policy, or practice that is inconsistent with any trade
agreement or unjustifiable, unreasonable, or discriminatory and
burdens or restricts U.S. commerce. Section 301(b) provides addi-
tional specific retaliatory authority which allows the President to
deny the foreign country involved the benefits it would otherwise re-
ceive under any trade agreement and to impose duties or other
import restrictions on products, and fees or restrictions on services,
of the country for such time he determines appropriate. Section
4(a) of H.R. 1571 amends section 301 in the following four respects,
largely to clarify the statute’s application.

Paragaph (2) of subsection (a) amends section 301(b)2), which au-
thorizes the President to impose duties or restrictions on the prod-
ucts of foreign countries, by substituting the term ‘‘goods” for
“products.” The use of the word “product” in current law has
raised questions as to whether its scope is limited to articles which
have undergone some manufacturing or production process. Substi-
tuting the term “goods” simply clarifies the President’s authority
to retaliate against any article.

Paragraph (3) of subsection (a) adds a new section 301(c) to speci-
fy various conditions and limitations regarding Presidential action.
Under current law (section 301(a)) the President is permitted to
take action either on a nondiscriminatory (most-favored-nation)
basis or solely against the foreign country involved. The bill would
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retain this provision and would add four further conditions and
limitations.

First, the President would be expressly permitted to take action
without regard to whether or not such action is related to the sub-
ject matter of the foreign act, policy, or practice. The purpose of
this provision is to permit flexibility in the type of retaliation by
allowing the President to impose a restriction on imports of an ar-
ticle or a service of a foreign country different from the U.S. goods
or services affected by that country’'s restriction. This amendment
is not intended to confer new retaliatory authority, but to clarify
existing law. However, it is believed that such clarification will en-
courage the President to consider a wider range of appropriate re-
sponses and to adopt the response which he consider most effective
in any given situation.

Second, the President would be required to take into account
U.S. obligations under any applicable trade agreement before
taking any action. This provision would codify existing practice.

Third, the President would be required to take into account the
impact of section 301 action on the national economy. This provi-
sion clarifies his implicit powers under current law, and is intend-
ed to assure that retaliatory action would not have an adverse
effect on domestic commerce which might outweigh its usefulness.

Fourth, the President would be required to review on at least a
biennial basis any action taken under section 301 in order to deter-
mine its effectiveness and whether its continuation serves the na-
tional interest. The President would then be required to rescind
any action within 30 days after the foreign act, policy, or practice
is eliminate or a determination is made that continuation of action
is not in the national interest. The purpose of this procedure is to
ensure that retaliatory actions are only maintained if they serve
the national interest and are still deemed helpful in obtaining re-
moval of the foreign barrier. Obviously, continued retaliation
would be inappropriate if the foreign government has eliminated
the offending measure. Existing law does not contain an explicit re-
quirement to review or to revoke retaliatory actions.

Paragraph (3) of subsection (a) also amends section 301 by adding
a new subsection (d) elaborating the President’s authority to re-
strict the services of foreign suppliers. This subsection would
permit the President to restrict the terms or conditions, or to deny
the issuance, of any license, permit, order, or other authorization
under Federal law that allows a foreign service industry access to
the U.S. market. This authority would apply only prospectively
with respect to applications pending or licenses or other authoriza-
tions granted on or after the date a petition is filed under section
302(a) or the USTR self-initiates an investigation under section
302(d) as added by this bill. The President would be required to
consult with the appropriate regulatory agency before taking
action under new section 301(d).

-New subsection (d) clarifies and makes explicit the scope of Presi-
dential authority in the services area solely in the context of sec-
tion 301 cases. The amendment would not confer any general
powers to the President beyond existing law to regulate a particu-
lar services sector. Moreover, the amendment would not affect the
basic jurisdiction of independent regulatory agencies responsible
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for licensing or otherwise régulating foreign services generally or
in section 301 cases. However, it does clarify Congressional intent
that the President has authority in the specific circumstances ap-
plicable under section 301 to override or nullify a regulatory ruling
for the purpose of imposing a section 301 remedy. The purpose of
the amendment is to eliminate the possibility that a restriction on
services imposed by the President in an area regulated by an inde-
pendent agency might be subject to judicial challenge. In so doing,
the amendment provides greater flexibility for the President to re-
spond to foreign barriers to U.S. services.

Paragraph (4) of subsection (a) adds or revises definitions of var-
ious terms used in section 301. First, it broadens the definition of
“commerce,” beyond goods and services, to also include foreign
direct investment by U.S. persons with implications for trade in
goods or services. The Committee believes it is important to clarify
the application of section 301 against foreign direct investment
policies which constitute significant barriers to market access. The
term “with implications for trade in goods or services” is intended
to encompass any investment restrictions which directly or indi-
rectly restrain or distort trade, rather than just the so-called
“trade related” restrictions such as local content or export require-
ments. However, such authority would not encompass investment
policies without any trade implications, such as non-trade-distort-
ing expropriations.

Second, paragraph (4) adds a definition of the term ‘“services” to
include any services associated wih international trade, whether or
not related to trade in goods. The Committee believes that section
301 authority should apply to the broad range of services given the
importance of exports by service firms to the national economy.

Finally, paragraph 4 defines the terms ‘“‘unjustifiable” and “dis-
criminatory” which are contained in section 301(a)(2)(B) of existing
law in order to clarify and remove any inconsistencies in the legis-
lative history as to their meaning. The term ‘“‘unjustifiable” is de-
fined to mean any act, policy, or practice which violates or is incon-
sistent with the international legal rights of the United States.
This definition conforms with existing practice and legislative his-
tory, and is not intended to expand the category of unjustifiable ac-
tions against which retaliatory action can be taken. :

The Committee amended H.R. 1571 as introduced to cite denial
of protection of intellectual property rights as one specific type of
unjustifiable measure. The Committee believes it is important to
address the growing worldwide problem of intellectual property
right protection on a general basis as the Congress did with respect
to Caribbean Basin countries under the Caribbean Basin Initiative
enacted earlier this year.

The term ‘“discriminatory” is defined to include, if appropriate,
any foreign act, policy, or practice which denies national or most-
favored-nation (MFN) treatment to United States goods, services, or
investment. The phrase “if appropriate” is included in the defini-
tion with a view to situations where a denial of national or MFN
treatment might be sanctioned by international agreement (such as
in the case of a GATT-compatible customs union) and thus would
not be an appropriate basis for action.
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The main purpose of these clarifying definitions is to provide
greater guidance to USTR and private petitioners in the prepara-
tion and conduct of section 301 cases. The Committee believes the
definitions will facilitate administration of the statute without
causing a substantive change in its scope. The bill does not add a
definition for the word ‘“unreasonable” because this is a broad term
referring to any foreign action which, although not illegal, neverth-
eles nullifies or impairs benefits accuring to the United States, or
otherwise unfairly burdens U.S. commerce. The Committee believes
it is more appropriate to leave this term broad, thereby allowing
flexibility, and to avoid a definition which might be interpreted as
attaching priority to particular types of acts or practices.

Review of petitions; initiation of investigations

Section 4(b) contains three amendments of section 302 of the
Trade Act revising procedures and time limits for review of peti-
tions and initiation of investigations. First, it revises present sec-
tion 302(b)(2), which requires Federal Register publication of the
entire text of a section 301 petition under initiation of a formal in-
vestigation. The amendment would require only that a summary of
the petition be published. Publication of entire petitions have
become extremely costly and publication of a summary will lead to
" considerable savings. In order to provide adequate notice and infor-
mation to interested parties, however, section 4(f) of the bill
amends section 141 of the Trade Act to require USTR to make
copies of all documents available to interested parties at cost.

Second, subsection (b) amends the maximum time limit under
section 302 for reviewing petitions and determining whether to ini-
tiate an investigation with respect to cases involving a trade agree-
ment. Under present law, USTR is required within 45 days in all
cases to review the allegations in a petition filed under section
* 302(a) and issue a determination whether or not to initiate an in-
vestigation. On the very same day an affirmative determination is
made, the USTR must request consultations with the foreign coun-
try concerned in all cases. The bill would retain this 45-day time
limit for all cases not involving trade agreements. )

_In cases which do involve allegations of trade agreement viola-
tions, however, the bill would allow a total of 75 days before a de-
termination of whether to initiate must be made, subject to further
extension if agreed to by the petitioner. The first 15 days of this 75-
day period would be for the specific purpose of review by USTR of
petitions for “legal sufficiency” in order to determine whether the
petition alleges a proper cause of action under section 301. The re-
maining 60 days would be for USTR and interagency fact-finding
and policy review, including public hearings if necessary.

The main purpose of providing a 75-day rather than the current
45-day review period for cases involving trade ments is to
allow more adequate time for full development of facts and legal
arguments, as well as more thorough consideration of policy ques-
tions, before a full-scale investigation and presentation to the for-
eign government are begun. As provided in section 303 of existing
law, if the case involves a trade agreement and a resolution of the
problem is not reached during consulations, the USTR must
promptly request international dispute settlement proceedings
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within the GATT. In some cases the United States has been forced
by the 45-day time limit to initiate action without an adequate
basis for the international proceedings. Given the legal and eco-
nomic complexities of many section 301 disputes and the enor-
mous volume of data (incuding foreign trade data) normally re-
quired to support them, the Committee believes there should be
more adequate time to develop factual and legal information before
international proceedings begin. The additional 30 days would
permit the USTR to hold a public hearing for a full airing of factu-
al and legal points prior to, rather than after, a determination on
initiation in all cases, rather than only at the request of the peti-
tioner. '

Third, subsection (b) amends section 302 to provide the USTR ex-

plicit authority to self-initiate investigations under section 301. A
determination by USTR to self-initiate is to be treated as if it were
an affirmative determination on a petition under section 302(c)(2);
hence self-initiation by USTR would lead to full investigation as
contemplated for privately filed cases.
- The purpose of allowing self-initiation is to encourage action by
USTR whenever that office has information suggesting that a sec-
tion 301 proceeding is warranted. In some cases U.S exporters
decide not to file petitions for legitimate reasons, such as the lack
of information or the risk of foreign retaliation. While the statute
does presently authorize the President to take section 301 actions
on his own motion, there is no express authority for USTR to initi-
ate and conduct investigations in order to develop a record suffi-
cient for Presidential action. The bill would remedy this inconsis-
tency. It is anticipated that USTR-initiated cases would result from
careful study and draw heavily upon the inventory and assessment
of trade barriers required under section 3 of this bill. The amend-
ment also requires consultation with appropriate advisory commit-
tees established under section 135 of the Trade Act of 1974 in order
to assure careful selection of suitable cases with the advice and
input of the private sector. .

Section 4(c) amends the time limits for recommendations by
USTR to the President on what action, if any, he should take
under section 301 upon completion of investigations. Under section
304 of current law, such recommendations must be made within
different time limits depending upon the type of allegations in- -
volved and linked to specific periods of time, if any, provided for
dispute settlement under individual trade agreements. These limits
are: 7 months after initiation in cases involving export subsidies
covered by the GATT subsidies agreement; 8 months in cases in-
volving domestic subsidies under the same code; 30 days after the
conclusion of dispute settlement in cases involving other agree-
ments approved in the Multilateral Trade Negotiations (MTN) or
involving the GATT itself; and 12 months after initiation in all
other non-trade agreement cases. The amendment would simplify
these time limits by substituting a 9-month time limit for recom-
mendations in all cases not involving trade agreements (e.g., serv-
ices, non-GATT signatories) and 8 months in all cases that do in-
volve trade agreements, unless the petitioner agrees to an exten-
sion of that period.

H. Rept. 98-383 O - 83 ~ 2
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The purpose of revising time limits under section 304 is to make
the timing of recommendations to the President more predictable,
certain, and uniform. Because dispute settlement rules under the
GATT itself and the majority of MTN agreements do not have
strict time limits, dispute settlement procedures other than those
under the subsidies agreement are indefinite in duration. While
the Committee recognizes that participation in dispute settlement
is required by U.S. obligations under these agreements, the Con-
gress should not permit interminable delays simply to accommo-
date the lack of discipline under code rules. A general rule requir-
ing recommendations to the President within 8 months in cases in-
volving trade agreements would allow participation in GATT set-
tlement without unreasonable delay in domestic procedures. Cases
falling under the MTN subsidies agreement are somewhat differ-
ent, because that agreement does establish time limits for dispute
resolution. However, in many of those disputes delays are also en-
countered, and in some cases the strict 7- or 8&month limit is too
short. A limit of 8 months, with provision for additional time if the
petitioner agrees, should give a reasonable period of time for
making recommendations under domestic procedures while also
permitting formal dispute settlement. Finally, the 12-month period
for cases not covered by trade agreements, such as those involving
services and investment, can easily be reduced to 9 months, be-
cause these cases do not require participation in any formal dis-
pute settlement process. Nine months should be a sufficient period -
to allow full adjudication and bilateral negotiations with the of-
fending foreign country.

Section 4(d) amends section 305 of the Trade Act by adding a new
subsection (c¢) dealing with treatment of confidential business infor-
mation. Many U.S. firms or groups are reluctant to file petitions
under section 301 because they are concerned about providing the
government with confidential information that they might later be
forced to disclose. The bill would create a specific exemption from
the Freedom of Information Act for information submitted to the
USTR in aid of any investigation under section 301 if (1) the pro-
vider certifies that the information is business confidential, disclo-
sure would endanger trade secrets or profitability, and it is not
generally available; (2) the USTR determines the certification is
well-founded; and (3) the provider supplies an adequate nonconfi-
dential summary to the extent USTR requires by regulation. The
amendment would, however, allow USTR to make such informa-
tion avaijlable in a form which does not identify its supplier or to
other government agencies in connection with section 301 proceed-
ings. The Committee believes that this protection of confidential in-
igéjmatlon will facilitate and encourage the filing of meritorious pe-

itions.

Sections 4 (e) and (f) contain provisions regarding notice and
report of extensions and other conforming changes. Section 4(e)
amends section 306 to require Federal Register notice of each ex-
tension of time limits agreed to by a petitioner under amended sec-
tions 302 and 304, and to require an explanation of each such ex-
tension in the semiannual report presently submitted to Congress
on section 301 actions. These changes merely assure adequate
notice and explanation of all delays in investigations. Section 4(f)
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makes necessary conforming amendments in section 141 of the
Trade Act, which pertains to the organization, function, and
powers of the U.S. Trade Representative. The amendment permits
USTR to provide, where authorized by law, copies of documents to
persons at cost. Funds received in this manner would be credited to
the account from which the costs were incurred.

SECTION 5. NEGOTIATING OBJECTIVES

Section 5 of H.R. 1571 sets forth negotiating objectives on which
the Committee believes attention should be focused toward achiev-
ing further trade liberalization. While particular emphasis is
placed on services, investment, and high technology products, the
Committee expects the President to seek negotiations under exist-
ing authority with respect to nontariff barriers and under the tariff
authority provided under section 7 of this bill to reduce trade re-
strictions in other areas identified in the reports required under
section 3 and in product sectors such as wine and other alcoholic
beverages. '

Congressional mandate

Section 5(a) contains a sense of the Congress that the United
States should seek negotiations and consultations with. foreign gov-
ernments to eliminate policies and practices identified as barriers
to U.S. exports. The United States should also seek agreement of
the contracting parties to the GATT (1) to review the adequacy of
the trade agreements concluded in the Tokyo Round of Multilater-
al Trade Negotiations with a view to expanding and strengthening
their disciplines and coverage and ensuring their full implementa-
tion, (2) to complete the negotiation of agreements not concluded in
the MTN, and (3) to conduct a meaningful work program of identi-
fying and analyzing trading conditions in areas not currrently lim-
ited to restrictions on trade in services, trade-distorting investment
restrictions, and barriers to trade in high technology products. The
work program should be conducted with a view to developing
agreements to revise, extend, or supplement existing GATT rules
to cover these areas.

Section 5(b) requires the USTR to keep the House Committee on
Ways and Means and the Senate Committee on Finance currently
informed with respect to trade policy priorities for expanding
Enarket opportunities and other matters referred to in subsection
a).

The Committee believes it essential to expand the coverage of
the multilateral trading rules and to strengthen the dispute settle-
ment process under the GATT, and is very concerned about the ap-
parent absence of support from most other GATT member coun-
tries for a meaningful work program. The mandate is intended to
demonstrate Congressional support for continued U.S. efforts in
this direction as a far preferable alternative to growing sentiment
for unilateral measures.
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Negotiating objectives with respect to trade in services, foreign direct
investment, and high technology products

Section 5(c) would amend Chapter 1 of title I of the Trade Act of
1974 by adding a new section 104A establishing principal negotiat-
ing objectives of the United States under section 102 of the Trade
Act with respect to trade in services, foreign direct investment, and
high technology products. Section 102 authorizes the President
until January 3, 1988, to enter into trade agreements to harmonize,
reduce, or eliminate foreign barriers or other trade distortions, sub-
jecg; to expedited Congressional approval and implementation pro-
cedures.

New section 104A(a) sets forth two principal U.S. negotiating ob-
jectives with respect to trade in services. The first objective is to
reduce or eliminate barriers to, or other distortions of, internation-
al trade in services, including but not limited to, denial of national
treatment and restrictions on the operation of enterprises in for-
eign markets (including restrictions on transborder information
flows and on the use of data processing facilities). The second objec-
tive is to develop internationally agreed rules, including dispute
settlement procedures, to reduce or eliminate trade barriers or re-
strictions and help ensure open international trade in services.

New section 104A(b) sets forth two principal U.S. negotiating ob-

jectives with respect to foreign direct investment with implications
for trade in goods or services. The first objective is to reduce or
eliminate barriers to such investment, to expand the principle of
national treatment, and to reduce or eliminate trade-related bar-
riers to establishment in foreign markets, including establishment
of services. The second objective is to develop internationally
agreed rules, including dispute settlement procedures, to help
ensure a free flow of such investment, and to reduce or eliminate
trade-distortive effects of certain investment-related measures. .
. New section 104A(c) sets forth five principal U.S. negotiating ob-
Jectives with respect to trade in high technology products. The first
objective is to obtain and preserve the maximum openness of inter-
national trade and investment in high technology products and re-
lated services.

A second objective is to reduce or eliminate all barriers to, and
the trade-distorting effects of, foreign government acts, policies, or
practices on U.S. exports of high technology products and related
services. Alternatively, if reduction or elimination is not achiev-
able, the objective is to obtain compensation for such effects. Par-
ticular consideration in these efforts should be given to the nature
and extent of foreign government intervention affecting U.S. high
technology exports or investment, including (1) foreign industrial
policies which distort international trade or investment, (2) meas-
ures which deny national treatment or otherwise discriminate in
favor of domestic high technology industries, and (8) measures
which encourage or facilitate anticompetitive market practices or
structures.

It is not the Committee’s intent that the compensation provision
be interpreted to require U.S. retaliatory action if foreign barriers
are not removed. If direct liberalization cannot be obtained, then
compensation in other forms of market access should be sought,
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such as those contained in the U.S.-Japan Nippon Telephone and
Telegraph procurement agreement, for example. It is not the Com-
mittee’s intent to confer authority under this provision for U.S.
countermeasures on import such as orderly marketing agreements,
voluntary export restraints, or the formation of industrial cartels.
A third U.S. objective is to obtain commitments that foreign
countries will not discourage government or private procurement
of foreign high technology products or related services. A fourth ob-
Jjective is to obtain commitments to foster joint scientific coopera-
tion (e.g., financial participation and technical and personal ex-
changes), and to ensure unimpaired access by all participants to
the results of any such cooperative efforts. The fifth principal nego-
tiating objective is to provide effective safeguards for the acquisi-
tion and enforcement of intellectual property rights and the prop-
erty value of proprietary data.
ion 5 also contains conforming amendments to the Trade Act
of 1974, including an amendment of section 102(g) to add U.S. for-
eign direct investment with implications for trade in goods or serv-
ices to the definition of “international trade” for purposes of the
coverage of trade agreement authority under section 102.

SECTION 6. PROVISIONS RELATING TO INTERNATIONAL TRADE IN
SERVICES

Section 6 of H.R. 1571 contains various provisions relating to
trade in services with respect to the coordination of U.S. policies,
. establishment of a services industries development program, and
coordination with State governments.

Section 6(a) provides for development and coordination of U.S.
policies regarding trade in services by the USTR with other Feder-
al agencies through the existing interagency trade organization.
Further, each Federal department or agency responsible for the
regulation of any service sector industry shall advise and work
with the USTR regarding matters that have come to their atten-
tion with respect to the treatment of U.S. service industries in for-
eign markets or allegations of foreign unfair trade practices on
services. The Department of Commerce, and other appropriate
agencies are to provide staff support for negotiations and domestic
implementation of service-related agreements.

This subsection would not in any way affect any existing authori-
ty or responsibility of any department or agency with respect to
any service sector.

ion 6(b) directs the Secretary of Commerce to establish a
services industries development program designed to promote (1)
the competitiveness of U.S. service firms and employees through
appropriate economic policies, and (2) the use and sale of U.S. serv-
iges abroad and development of trade opportunities for U.S. service
irms.

The program is to contain the following elements: (1) a data base
including information such as export and import data on individual
service industries; (2) collection and analysis of information on the
international operations and competitiveness of U.S. service indus-
tries, including regulation of service industries, tax treatment of
services, treatment of services in international agreements, and the
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adequacy of current U.S. services policies and activities; (3) studies
of individual domestic service industries; (4) collection of compara-
tive international information on service industries and foreign
government policies on services; (5) research and analysis of serv-
ice-related issues and programs, including forecasts and industrial
strategies; and (6) development of policies to strengthen the export
competitiveness of service industries. The program is to be carried
out from funds otherwise made available to the Secretary.

Section 6(c) establishes policy and mechanisms for coordination
between the Federal Government and the States and U.S. service
industries on matters involving services trade. Paragraph (1) of
subsection (c) states as Congressional policy that the President
shall consult with State governments on issues of trade policy
which affect regulatory authority of non-Federal governments or
their procurement of goods and services. Such consultations would
include negotiating objectives and implementation of trade agree-
ments, which is particularly important since such agreements
could affect domestic laws and regulations within the purview of
the States in certain service sectors. Further, the President shall
establish intergovernmental trade policy advisory committees as
principal fora for consultations between the Federal Government
and State and local governments on these matters. The President
shall also provide State and local governments and U.S. services in-
dustries, upon their request, information, data, analyses, advice,
and assistance regarding U.S. policies on international trade in
services.,

Paragraph (2) of subsection (c) amends section 135(c) of the Trade
Act of 1974 to authorize the President to establish policy advisory
committees representing non-Federal Governmental interests to
provide policy advice where he finds it necessary on matters re-
ferred to in section 6(a) and with respect to implementation of
trade agreements.

SECTION 7. LIMITED NEGOTIATING AUTHORITY

_The Committee amended H.R. 1571 as introduced to include sec-
tion 7, which provides limited, three-year trade agreement authori-
ty to the President to reduce, continue, or increase U.S. duties, sub-
ject to Congressional expedited approval and implementation.
Under sections 7 (a) and (d), the President may enter into trade
agreements, only during the three-year period following date of en-
actment, providing for the modification or continuation of any ex-
isting duty, continuation of existing duty-free treatment, or such
additional duties as he determines to be required or appropriate to
carry out the agreements. The President may exercise this authori-
ty whenever (1) he determines any existing duty or other import
restriction of a foreign country or the United States is unduly bur-
dening and restricting U.S. trade and the purposes of H.R. 1571
will be promoted; or (2) any action has been taken, other than
under section 203 of the Trade Act, to increase or impose any duty
or other import restriction that requires the granting of new con-
cesslons as compensation in order to maintain the general level of
reciprocal and mutually advantageous concessions.
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.As provided under section.7(b), trade agreements entered into
under this authority in any‘one-g'ear period cannot provide for duty
reductions or continuation of duty-free treatment on articles ac-
counting for more than two percent of the value of U.S. imports
during the most recent 12-month period.

Section 7(c) prohibits this authority from being exercised with re-
spect to articles which the President designates as “import sensi-
tive.” In addition, negotiations are subject to the prerequisites of
chapter 3 of Title I of the Trade Act of 1974, including advice from
the International Trade Commission on the probable economic ef-
fects of changes in duty on domestic industries and consumers,
public hearings, advice from advisory committees representing pri-
vate sector interests involved, and advice from Departments and
other sources.

Finally, section 7(e) makes entry into force of any trade agree-
ment entered into under this authority subject to approval of im-
plementing legislation under the Congressional expedited proce-
dures of sections 102 (d) and (e) and 151 of the Trade Act. These
special procedures for approving and implementing trade agree-
ments in domestic law require 90-day advance notice by the Presi-
dent to the Congress of his intention to enter into a trade agree-
ment and transmittal of the agreement, a draft implementing bill,
a statement of any administrative action proposed, an explanation
of how existing law is changed or affected, and a statement of how
the agreement serves U.S. commercial interests and why the bill
and action is required or appropriate. The Committees of jurisdic-
tion are subject to automatic discharge if the implementing bill has
not been reported within 45 days after its introduction. A vote on
final passage must take place within 15 days thereafter. The bill
cannot be amended after its introduction.

At the present time, the President does not have authority to
enter into trade agreements providing for modifications in U.S.
rates of duty. Limited residual tariff authority under section 124 of
the Trade Act of 1974 expired on January 3, 1982. The Committee
believes that provision of tariff authority is necessary to enable the
President to obtain reductions in foreign tariff or nontariff barriers
which restrict U.S. exports and to reduce disparities resulting from
foreign tariffs higher than U.S. tariffs on the same product. This
authority would also be an appropriate tool to carry out negotia-
tions mandated under section 854(c) of the Trade Agreements Act
of 1979 to obtain reduction or elimination of foreign barriers to
U.S. exports of wine and other alcoholic beverages, and to achieve
further reciprocal tariff liberalization on semiconductors and other
. high technology products. Numerous requests have also been re-
ceived by the USTR and by Members of Congress from the private
sector to reduce foreign and U.S. tariffs on other products. It is not
the Committee’s intention, however, that section 7 be used as tariff
authority required to implement the Harmonized System of Cus-
toms Classification if the United States adopts that system.

The authority would also permit the United States to compen-
sate through new duty concessions foreign countries adversely af-
fected by increases in U.S. duties resulting from legislative or other
action. At the present time, the President has authority under sec-
tion 123 of the Trade Act to enter into compensation agreements
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only with respect to import relief actions under section 203 of that
Act. The authority provided by section 7 to make corresponding or
offsetting tariff concessions as compensation applies only to other
circumstances in which foreign countries shown to be adversely af-
fected by increases in or imposition of U.S. duties or other import
restrictions have the right under GATT to restore the balance of
concessions by increasing or imposing equivalent restrictions on
U.S. exports.

Section 7 addresses the concerns of certain domestic industries
and labor that the authority not be utilized to reduce or eliminate
U.S. tariff protection on products which are already sensitive to
import competition. This determination by the President would be
based on advice and hearing testimony. The hearing and advice re-
quirements ensure full and continual participation and input by
the private sector in determining negotiating objectives and the
specific products which may be subject to trade agreements. As was
the case with the residual tariff negotiating authority under sec-
tion 124 of the Trade Act, the coverage of trade agreements which
may be entered into any one year is limited in scope to no more
than two percent of the total value of U.S. imports. Most impor-
tantly, approval and implementation of any changes in U.S. tariff
treatment under this authority would be subject to Congressional
approval. The Committee expects close and continuous consultation
with the USTR as required under sections 102(c) and 161 of the
Trade Act prior to the President’s entry into any trade agreements
as well as during the development and consideration of implement-
ing legislation.

VoTE oF THE COMMITTEE IN REPORTING THE BILL

In compliance with clause 2(0)2)(B) of rule XI of the Rules of the
House of Representatives, the following statement is made relative
to the vote of the Committee in reporting the bill. H.R. 1571 was
ordered favorably reported by the Committee by voice vote with
amendments.

OVERSIGHT FINDINGS

In compliance with clause 2(0)3)(A) of rule XI of the Rules of the
House of Representatives relating to oversight findings, the Com-
mittee has concluded, from its review of existing trade law and ef-
forts to reduce foreign trade barriers and from views received in
hearings and written comments, that H.R. 1571 is necessary to
strengthen and improve the tools for dealing with foreign trade re-
'strtgtlons and to encourage further negotiations for trade liberal-
ization. :

With respect to clause 20X3)D) of rule XI of the Rules of the
House of Representatives, no oversight findings or recommenda-
tions have been submitted to the Committee by the Committee on
Government Operations with respect to the subject matter con-
tained in this bill.



21

BubpGET AUTHORITY AND COST ESTIMATES, INCLUDING ESTIMATES OF
CONGRESSIONAL BUDGET OFFICE

In compliance with clause 7(a) of rule XIII and clause 2(1)}3)B) of
rule XI of the Rules-of the House of Representatives, the Commit-
tee states that H.R. 1571 does not provide new budget authority or
any new or increased tax expenditures. With respect to the cost es-
timates provided by the Congressional Budget Office, the Commit-
tee states that the cost estimates for section 7 of the bill represent
maximum losses of customs revenue that would result only if the
President exercises the tariff authority to the maximum extent by
eliminating existing rates of duty on two percent of the total value
of U.S. imports in each of the three years for which authority is

ted. Previous experience with trade agreements demonstrates
that such an outcome is highly unlikely. Further, section 7 prohib-
its any change in existing duty treatment on import sensitive prod-
ucts as determined by the President. Since existing rates of duty
are generally relatively high on such articles, duties collected and
potential revenue losses on products which might be subject to
trade agreements are likely to be lower. Finally, the cost estimates
does not take into account potential increases in revenues that
would be generated by reciprocal foreign trade concessions, as well
as any increases in U.S. tariffs authorized by section 7. It should
also be noted that the Congress must approve and implement any
trade agreements involving changes in U.S. tariffs resulting in rev-

enue losses.
U.S. CONGRESS,
CONGRESSIONAL BupGeT OFFICE,
Washington, D.C., September 22, 1983.

Hon. DaN ROSTENKOWSKI,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, D.C.

Dear MR. CHAIRMAN: Pursuant to Section 403 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has re-
viewed H.R. 1571, the Reciprocal Trade and Investment Act of
1983, as ordered reported by the Committee on Ways and Means,
September 20, 1983. The bill amends the Trade Act of 1974 to clari-
fy the scope of Presidential authority to enforce U.S. rights under
trade agreements and to respond to certain unfair foreign trade
practices. It also specifies principal negotiating objectives to be
used in achieving further trade expansion.

The major potential budget impact of the bill results from Sec-
tion 7 which grants limited trade agreement negotiating authority
to the President for three years. Subject to certain limitations and
expedited congressional approval, the President would have author-
ity to reduce, continue, or increase U.S. duties on imports while ne-
gotiating trade agreements with other countries.

CBO has examined and concurs ‘with estimates prepared by the
International Trade Commission of the maximum revenue loss pos-
sible under this provision. The estimates assume that the President
exercises his authority to eliminate duties to the maximum extent
possible each year and that no duties are increased. Given these as-
sumptions, Section 7 could reduce federal fiscal year revenues by
up to the following amounts:
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[By fiscal years, in milions of dollars]

1984 1088 1986 1987 1988

Maximum revenue loss due to H.R. 1571 86 378 624 686 755

H.R. 1571 also requires the U.S. Trade Representative (USTR) to
submit an annual report on trade barriers to the House Committee
on Ways and Means and the Senate Committee on Finance, includ-
ing an inventory of foreign barriers to U.S. goods or services, and
an assessment of the principal foreign policies or practices identi-
fied in the inventory that restrict market access for U.S. com-
merce. Within 12 months of the bill’'s enactment, the USTR would
be required to submit to the Congress a report which addresses fac-
tors affecting the competitiveness of high technology industries
with potential for high sales growth in world markets. The USTR
staff anticipates that the President’s 1984 budget request of $11.6
million for the office is sufficient to include the costs of completing
the studies. The bill contains other provisions related to USTR and
coordination with other agencies that largely formalize existing
duties and are expected to result in no additional cost. To date, no
funds have been authorized or appropriated for the office of the
U.S. Trade Representative for fiscal year 1984.

H.R. 1571 would establish a service industries development pro-
gram within the Department of Commerce (DOC). The DOC would
be required to conduct studies and develop policies designed to in-
crease the competitiveness of U.S. service industries. The DOC
would also have authority to collect and analyze industry data and
develop a data base. According to DOC, approximately $1-$2 mil-
lion annually over the next three to five years would be required to
implement these provisions. Initially the emphasis would be on
conceptualizing and developing a data base, since little information
about this area currently exists. Over time, the emphasis would shift
towards maintaining the data base. H.R. 1571 specifies that the .
Secretary of Commerce should carry out these activities using
funds otherwise made available to DOC, and provides no authoriza-
tion of appropriations for this purpose.

Should the Committee so desire, we would be pleased to provide
further details on this estimate. o

Sincerely, '
RupoLprH G. PENNER, Director.

INFLATIONARY IMPACT STATEMENT

With respect to clause 2(1)(4) of rule XI of the Rules of the House
of Representatives, the Committee states that H.R. 1571 would not

have an inflationary impact on prices and costs in the operation of
the national economy.

CHANGES IN ExisTING LAwW MADE BY THE BILL, As REPORTED

In compliance with clause 3 of Rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
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ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

TrADE Act oF 1974
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TITLE I-NEGOTIATING AND OTHER
AUTHORITY

CHAPTER 1—RATES OF DUTY AND OTHER
TRADE BARRIERS
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SEC. 102. NONTARIFF BARRIERS TO AND OTHER DISTORTIONS OF TRADE.
(a) ¥ 8

] * » L] L] » *

(d) Whenever the President enters into a trade agreement under
this section providing for the harmonization, reduction, or elimina-
tion of a barrier to (or other distortion of) international trade, or a
trade agreement entered into under section 7(a) of the Reciprocal
Trade and Investment Act of 1983, he shall submit such agreement,
together with a draft of an implementing bill (described in section
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151(b)) and a statement of any administrative action proposed to
implement such agreement, to the Congress as provided in subsec-
tion (e), and such agreement shall enter into force with respect to
the United States only if the provisions of subsection (e) are com-
plied with and the implementing bill submitted by the President is
enacted into law.

(e) Each trade agreement submitted to the Congress under this
subsection shall enter into force with respect to the United States
if (and only if)—

(1) the President, not less than 90 days before the day on
which he enters into such trade agreement, notifies the House
of Representatives and the Senate of his intention to enter into
such an agreement, and promptly thereafter publishes notice
of such intention in the Federal Register;

(2) after entering into the agreement, the President trans-
mits a document to the House of Representatives and to the
Senate containing a copy of the final legal text of such agree-
ment together with— :

(A) a draft of an implementing bill and a statement of
any administrative action proposed to implement such
agreement, and-an explanation as to how the implement-
ing bill and proposed administrative action change or
affect existing law, and

(B) a statement of his reasons as to how the agreement
serves the interests of United States commerce and as to
why the implementing bill and proposed administrative
action is required or appropriate to carry out the agree-
ment; and

(3) the implementing bill is enacted into law.

(f) To insure that a foreign country or instrumentality which re-
ceives benefits under a trade agreement entered into under this -
section is subject to the obligations imposed by such agreement, the
President may recommend to Congress in the implementing bill
and statement of administrative action submitted with respect to
such agreement that the benefits and obligations of such agree-
ment apply solely to the parties to such agreement, if such applica-
tion is consistent with the terms of such agreement. The President
may also recommend with respect to any such agreement that the
benefits and obligations of such agreement not apply uniformly to
all parties to such agreement, if such application is consistent with
the terms of such agreement.

(g) For purposes of this section—

(1) the term “barrier” includes the American selling price
basis of customs evaluation as defined in section 402 or 402a of
the Tariff Act of 1930, as appropriate;

(2) the term “distortion” includes a subsidy; and

[@3) the term “international trade” includes trade in both
goods and services.]

(3) The term “international trade’ includes—

(A) trade in both goods and services, and

(B) foreign direct investment by United States persons
with implications for trade in goods or services.

* = * * * * *
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SEC. 104. SECTOR NEGOTIATING OBJECTIVE. :

(a) A principal United States negotiating objective under sections
101 and 102 shall be to obtain, to the maximum extent feasible,
with respect to appropriate product sectors of manufacturing, and
with respect to the agricultural sector, competitive opportunities
for United States exports to the developed countries of the world
equivalent to the competitive opportunities afforded in United
States markets to the importation of like or similar products,
taking into account all barriers (including tariffs) to and other dis-
tortions of international trade affecting that sector.

(b) As a means of achieving the negotiating objective set forth in
subsection (a), to the extent consistent with the objective of maxi-
mizing overall economic benefit to the United States (through
maintaining and enlarging foreign markets for products of United
States agriculture, industry, mining, and commerce, through the
development of fair and equitable market opportunities, and
through open and nondiscriminatory world trade), negotiations
shall, to the extent feasible be conducted on the basis of appropri-
ate product sectors of manufacturing.

(¢) For the purposes of this section and section 135, the Special
Representative for Trade Negotiations together with the Secretary
of Commerce, Agriculture, or Labor, as appropriate, shall, after
consultation with the Advisory Committee for Trade Negotiations
established under section 135 and after consultation with interest-
ed private or non-Federal governmental organizations, identify ap-
prt:ipriate product sectors of manufacturing.

(d) If the President determines that competitive opportunities in
one or more product sectors will be significantly affected by a trade
agreement concluded under section 101 or 102, he shall submit to
the Congress with each such agreement an analysis of the extent to
which the negotiating objective set forth in subsection (a) is
Z():hieved by such agreement in each product sector or product sec-

rs.

SEC. 104A. NEGOTIATING OBJECTIVES WITH RESPECT TO TRADE IN SERYV-
ICES, FOREIGN DIRECT INVESTMENT, AND HIGH TECHNOLOGY
PRODUCTS. .

(@) TRADE IN SERVICES.—Principal United States negotiating ob-

Jectives under section 102 with respect to trade in services shall be—
(1) to reduce or to eliminate barriers to, or other distortions
of, international trade in services including, but not limited
to—
(A) barriers that deny national treatment, and
(B) restrictions on the operation of enterprises in foreign
markets, including—

(i) direct or indirect restrictions on the transfer of in-
formation into, or out of, the country or instrumentali-
ty concerned, and

(ii) restictions on the use of data processing facilities
within or outside of such country or instrumentality;

an

(2) to develop internationally agreed rules, including dispute

settlement procedures, which will reduce or eliminate such bar-

riers or distortions and help insure open international trade in
services.
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(b) ForeigN Directr INVESTMENT.—Principal United States nego-
tiating objectives under section 102 with respect to foreign direct in-
vestment with implications for trade in goods or services shall be—

(1) to reduce or to eliminate barriers to such foreign direct in-
vestment, to expand the principal of national treatment, and to
reduce or to eliminate trade-related barriers to establishment in
foreign markets, including establishment of services; and

(9) to develop internationally agreed rules, including dispute
settlement procedures, which

(A) will help insure a free flow of such foreign direct in-
vestment, and

(B) will reduce or eliminate the trade distortive effects of
certain investment related measures.

(c) Hice Tecunorocy Probucts.—Principal United States negoti-
ating objectives under section 102 with respect to high technology
products shall be—

(1) to obtain and preserve the maximum openness with respect
to international trade and investment in high technology prod-

. ucts and related services;

(2) to reduce or to eliminate all barriers to, and the trade-dis-
torting effects of, foreign government acts, policies, or practices
on, United States exports of high technology products and relat-
ed services, or if such reduction or elimination is not achiev-
able, to obtain compensation for such effects, with particular
consideration given to the nature and extent of foreign govern-
ment intervention affecting United States exports of high tech-
nlolggy products or investments in high technology industries in-
cluding—

(A) foreign industrial policies which distort international
trade or investment;

(B) measures which deny national treatment or otherwise
discriminate in favor of domestic high technology indus-
tries; and

(C) measures which facilitate or encourage anticompeti-
tive market practices or structures;

(3) to obtain commitments that foreign countries or instru-
mentalities will not discourage government or private procure-
ment of foreign high technology products and related services;

(4) to obtain commitments to— ST

(A) foster the pursuit of joint scientific cooperation be-
tween companies, institutions or governmental entities of
the United States and those of the trading partners of the
United States in areas of mutual interest through such
measures as financial participation and technical and per-
sonnel exchanges, and

(B) insure that access by all participants to the results of
any such cooperative efforts should not be impaired; and

(5) to provide effective safeguards for the acquisition and en-
forcement of intellectual property rights and the property value
of proprietary data.

* * * * * * *
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CHAPTER 3—HEARINGS AND ADVICE
CONCERNING NEGOTIATIONS

L J » * * * - *

SEC. 135. ADVICE FROM PRIVATE OR PUBLIC SECTOR.

(a) The President shall seek information and advice from repre-
sentative elements of the private sector and the non-Federal gov-
ernmental sector with respect to negotiating objectives and bargain-
ing positions before entering into a trade agreement referred to in
section 101 or 102, with respect to the operation of any trade agree-
ment once entered into, and with respect to other matters arising
in connection with the administration of the trade policy of the
United States.

[ [ . * . L *

(cX1) The President may, on his own initiative, or at the request
of organizations representing industry, labor, agriculture, or serv-
ices, establish general policy advisory committees for industry,
labor, agriculture, or services, respectively, to provide general
policy advice on matters referred to in subsection (a). Such commit-
tees shall, insofar as is practicable, be representative of all indus-
try, labor, agricultural, and service interests, respectively, including
small business, interests, and shall be organized by the Special
Representative for Trade Negotiations and the Secretary of Com-
merce, Labor, or Agriculture, as appropriate.

| J . L] ] * -

*
(3) The President—

(A) may establish policy advisory committees representing
non-Federal governmental interests to provide, where the Presi-
dent finds it necessary, policy advice—

(1) on matters refepr(;'ed to in subsection (a), and
n(tiii) with respect to implementation of trade agreements,
a

(B) shall include as members of committees established under
paragraph (1) representatives of non-Federal governmental in-
terests where he finds such inclusion appropriate after consulta-
tion by the Trade Representative with such representatives.

* * * * » * *

(g(1XA) Trade secrets and commercial or financial information
which is privileged or confidential, submitted in confidence by the
private or non-Federal governent sector to officers or employees of
the United States in connection with trade negotiations, shall not
be disclosed to any person other than to— :

(i) officers and employees of the United States designated by
the Special Representative for Trade Negotiations, and

(ii) members of the Committee on Ways and Means of the
House of Representatives and the Committee on Fianance of
the Senate who are accredited as official advisers under section
161 (a) or are designated by the chairman of either such com-
mittee under section 161(b)(2), and members of the staff of
either such committee designated by the chairman under sec-
tion 161(b)2), :
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for use in connecton with-negotiation of matters referred to in sub-
section (a).

(B) information, other than that described in paragraph (A), and
advice submitted in confidence by the private or non-Federal gov-
ernment sector to officers or employees of the United States, to the
Advisory Committee for Trade Negotiations or to any advisory com-
mittee established under subsection (c), in connection with matters
referred to in subsection (a), shall not be disclosed to any person
other than—

(i) the individuals described in subparagraph (A), and
(ii) the appropriate advisory committees established under
this section.
. (2) Information submitted in confidence by officers or employees
of the United States to the Advisory Committee for Trade Negotia-
tions, or to any advisory committee established under subsection
(c), shall not be disclosed other than in accordance with rules
issued by the Special Representative for Trade Negotiations and
the Secretary of Commerce, Labor or Agriculture, as appropriate,
after consultation with the relevant advisory committees estab-
lished under subsection (c). Such rules shall define the categories of
information which require restricted or confidential handling by
such committee considering the extent to which public disclosure of
such information can reasonably be expected to prejudice United
States negotiating objectives. Such rules shall, to the mazimum
extent feasible, permit meaningful consultations by advisory com-
mittee members with persons affected by matters referred to in
subsection (a).

* * = * L] - *

() In addition to any advisory committee established pursuant to
this section, the President shall provide adequate, timely and con-
tinuing opportunity for the submission on an informal and if such
information is submitted under the provisions of subsection (g),
confidential basis by private or non-Federal government organiza-
tions or groups, representing government, labor, industry, agricul-
ture, small business, service industries, consumer interests, and
others, of statistics, data, and other trade information, as well as
policy recommendations, pertinent to the negotiation of any mat-
ters referred to in subsection (a). .

* * L ] * *® L

- (m) NoN-FEDERAL GOVERNMENT DEFINED.—The term ‘“‘non-Feder-
al government” means—
(1) any State, territory, or possession of the United States, or
the District of Columbia, or any political subdivision thereof, or
(2) any agency or instrumentality of any entity described in
paragraph (1).
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CHAPTER 4—OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

SEC. 141. OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE.
@***

] » * - ] - »

(d) The United States Trade Representative may, for the purpose
of carrying out his functions under this section—

(1) subject to the civil service and classification laws, select,
appoint, and fix the compensation of such officers and employ-
ees as are necessary and prescribe their authority and duties;

(2) employ experts and consultants in accordance with sec-
tion 3109 of title 5, United States Code, and compensate indi-
viduals so employed for each day (including traveltime) at
rates not in excess of the maximum rate of pay for grade GS-
18 as provided in section 5332 of title 5, United States Code,
and while such experts and consultants are so serving away
from their homes or regular place of business, to pay such em-
ployee travel expenses and per diem in lieu of subsistence at
rates authorized by section 5703 of title 5, United States Code,
for persons in Government service employed intermittently;

(3) promulgate such rules and regulations as may be neces-
sary to carry out the functions, powers, and duties vested in

(4) utilize, with their consent, the services, personnel, and
facilities of other Federal agencies;

(5) enter into and perform such contracts, leases, cooperative
agreements, or other transactions as may be necessary in the
conduct of the work of the Office and on such terms as the
United States Trade Representative may deem appropriate,
with any agency or instrumentality of the United States, or
with any public or private person, firm, association, corpora-
tion, or institution;

(6) accept voluntary and uncompensated services, notwith-
standing the provisions of section 3679(b) of the Revised Stat-
utes (31 U.S.C. 665(b)); .

(7) adopt an official seal, which shall be judicially noticed;

(8) pay for expenses approved by him for official travel with-
out regard to the Federal Travel Regulations or to the provi-
sions of subchapter I of chapter 57 of title 5, United States
Code (relating to rates of per diem allowances in lieu of sub-
sistence expenses);

(9) accept, hold, administer, and utilize gifts, devises, and be-
quests of property, both real and personal, for the purpose of
aiding or facilitating the work of the Office; [and]

(10) acquire, by purchase or exchange, not more than two
passenger motor vehicles for use abroad, except that no vehicle
may be acquired at a cost exceding $9,500[.]; and

(11) provide, where authorized by law, copies of documents to
persons at cost, except that any funds so received shall be cred-
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ited to, and be available for use from, the account from which
expenditures relating thereto were made.

* * * * * * ®

CHAPTER 5—CONGRESSIONAL PROCEDURES
WITH RESPECT TO PRESIDENTIAL ACTIONS

SEC. 151. BILLS IMPLEMENTING TRADE AGREEMENTS ON NONTARIFF
BARRIERS AND RESOLUTIONS APPROVING COMMERCIAL
AGREEMENTS WITH COMMUNIST COUNTRIES.

(a) RuLEs oF HOUSE OF REPRESENTATIVES AND SENATE.—This sec-
tion and sections 152 and 153 are enacted by the Congress—

(1) as an exercise of the rulemaking power of the House of
Representatives and the Senate, respectively, and as such they
are deemed a part of the rules of each House, respectively, but
applicable only with respect to the procedure to be followed in
that House in the case of implementing bills described in sub-
section (b)(1), implementing revenue bills described in subsec-
tion (b)(2), approval resolutions described in subsection (b)X3),
and resolutions described in subsections 152(a) and 153(a); and
they supersede other rules only to the extent that they are in-
consistent therewith; and

(2) with full recognition of the constitutional right of either
House to change the rules (so far as relating to the procedure
of that House) at any time, in the same manner and to the
same extent as in the case of any other rule of that House.

(b) DEFINITIONS.—FoOr purposes of this section—

(1) The term “implementing bill” means only a bill of either
House of Congress which is introduced as provided in subsec-
tion (c) with respect to 6ne or more trade agreements entered
into under section 102 of this Act or section 7(a) of the Recipro-
cal Trade and Investment Act of 1983 and submitted to the
House of Representatives and the Senate under section 102
and which contains—

(A) a provision approving such trade agreement or
agreements,

_(B) a provision approving the statement of administra-
tive action (if any) proposed to implement such trade
agreement or agreements, and

(©) if changes in existing laws or new statutory authori-
ty is required to implement such trade agreement or
agreements, provisions, necessary or appropriate to imple-
ment such trade agreement or agreements, either repeal-
ing or amending existing laws or providing new statutory
authority.

* * * * * * .

CHAPTER 6—CONGRESSIONAL LIAISON AND
REPORTS
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[SEC. 163. REPORTS.] SEC. 163. REPORTS ON TRADE AGREEMENTS AND
ADJUSTMENT ASSISTANCE.

(a)‘##

* * * = ® ] *

SEC. 164. REPORT CONCERNING BARRIERS TO UNITED STATES EXPORTS.

(a) Before the close of the 12-month period beginning on the date
of enactment of this section, the United States Trade Representative
(hereinafter in this section referred to as the “Trade Representa-
tive’) shall submit a report to the Committee on Ways and Means of
the House of Representatives and the Commitiee on Finance of the
Senate on trade barriers to United States exports. The report, which
the Trade Representative shall annually revise and update after it
is submitted in accordance with the preceding sentence, shall con-
tain—

(1) a comprehensive inventory of acts, policies, or practices,
which constitute barriers to, or distortions of, United States ex-
ports of goods or services, or of foreign direct investment by
United States persons with implications for trade in goods or
services, and such inventory shall include, but not be limited
to—

(A) a description of each act, policy, or practice and of its
operation in the particular country,

(B) an identification of the goods, services, or investment
affected, and

(C) the legal basis for such act, policy, or practice in the

rticular country; and

(2) a quantitative or qualitative assessment, whichever is ap-
propriate, of the principal acts, policies, or practices identified
in paragraph (1) that restrict market access for competitive
United States exports of goods or services, or foreign direct in-
vestment with implications for trade in goods or services, and
such assessment shall include, but not be limited to—

(A) the extent to which each such act policy, or practice is
subject to international agreements to which the United
States is a party,

(B) information with respect to any action taken to elimi-
nate or to reduce each such act, policy, or practice, includ-
ing, but not limited to— -

(i) any action under section 301, or
(ii) negotiations or consultations with foreign govern-
ments, and

(C) any applicable advice given through appropriate com-
mittees established pursuant to section 135.

(b) The report and the revisions and updatings thereto required
under subsection (a) shall be developed and coordinated by the
Trade Representative through the interagency trade organization es-
tablished by section 242(a) of the Trade Expansion Act of 1962.

(¢) The head of each department or agency of the executive branch
of the Government, including any independent agency—

(1) shall furnish to the Trade Representative or to the appro-
priate agency, upon request, such data, reports, and other infor-
mation as is necessary for the Trade Representative to carry out
his functions under this section; and
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(2) may detail such personnel and may furnish such services,
with or without reimbursement, as the Trade Representative
may request to assist in carrying out such functions.

(d) Nothing in this section shall authorize the release of informa-
tion to, or the use of information by, the Trade Representative in a
manner inconsistent with law or any procedure established pursu-
ant thereto.

TITLE III—RELIEF FROM UNFAIR TRADE
PRACTICES

CHAPTER 1—ENFORCEMENT OF UNITED STATES
RIGHTS UNDER TRADE AGREEMENTS AND RE-
SPONSE TO CERTAIN FOREIGN TRADE PRAC-
TICES

SEC. 301. DETERMINATIONS AND ACTION BY PRESIDENT.

(a) DETERMINATIONS REQUIRING AcTiON.—If the President deter-
mines that action by the United States is appropriate—

(1) to enforce the rights of the United States under any trade
agreement; or

(2) to respond to any act, policy, or practice of a foreign coun-
try or instrumentality that—

(A) is inconsistent with the provisions of, or otherwise
denies benefits to the United States under, any trade
agreement, or

(B) is unjustifiable, unreasonable, or discriminatory and
burdens or restricts United States commerce;

the President shall take all appropriate and feasible action within
his power to enforce such rights or to obtain the elimination of
such act, policy, or practice. [Action under this section may be
taken on a nondiscriminatory basis or solely against the products
or services of the foreign country or instrumentality involved.]

(b) OTHER AcTiON.—Upon making a determination described in
subsection (a), the President, in addition to taking action referred
to in such subsection, may— '

(1) suspend, withdraw, or prevent the application of, or re-
frain from proclaiming, benefits of trade agreement conces-
sions to carry out a trade agreement with the foreign country
or instrumentality involved; and

(2) impose duties or other import restrictions on the [prod-
ucts] goods of, and fees or restrictions on the services of, such
foreign country or instrumentality for such time as he deter-
mines appropriate.

(¢c) CoNDITIONS AND LimrraTions.—In implementating this sec-
tion, the President—

(1) may take action on a nondiscriminatory basis or solely
against the foreign country or instrumentality involved;
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(9) may take action without regard to whether or not the
action is related to the subject matter involved in the act,
policy, or fractice identified under subsection (a);

(3) shall take into account the obligations of the United
States under any applicable trade agreement;

(4) shall take into account the impact of the action taken on
the national economy, including, but not limited to, employ-
ment, inflation, industry rationalization, and consumer costs;

(5) shall conduct a review (on not less than a biennial basis)
of each action taken by him under this section in order to deter-
mine its effectiveness and whether continuation of the action is
in the national interest; and

(6) shall rescind an action taken under this section within
thirty days after the day on which—

(A) the offending act, policy, or fractice is eliminated by
the foreign country or instrumentality, or
) a determination is made under paragraph (5) that
continuation of the action is not in the national interest.
(d) AcTIOoNSs ON SERVICES.—

(1) IN GENERAL.—With respect to actions on the services of a
foreign country under subsection (b), the President may restrict,
in the manner and to the extent he deems appropriate, the
terms and conditions, or deny the issuance, of any license,
permit, order to other authorization, issued under the authority
of Federal law, that allows a foreign supplier of services access
to the United States market in the service sector concerned.

(2) AFFECTED AUTHORIZATIONS.—Actions under paragraph (1)
shall apply only with respect to licenses, permits, orders, or
other authorizations granted, or applications therefor pending,
on or after the date a petition is filed under section 302(a) or a
determination to initiate is made by the United States Trade
Representative (hereinafter in this chapter referred to as the

Representative”) under section 302(c).

(3) CONSULTATION.—Before the President takes action under
subsection (b) involving the imposition of fees or other restric-
tions on the services of a foreign country, the Trade Representa-
tive shall, if the services involved are subject to regulation by
any agency of the Federal Government or of any State, consult
with the head of the agency concerned.

[(c) PRESIDENTIAL PROCEDURES.—]
(e) OTHER ACTIONS.—

(1) AcrioN oN OoWN MOTION.—If the President decides to take
action under this section and no petition requesting action on
the matter involved has been filed under section 302, the Presi-
dent shall publish notice of his determination, including the
reasons for the determination, in the Federal Register. Unless
he determines that expeditious action is required, the Presi-
dent shall provide an opportunity for the presentation of views
concerning the taking of such action.

(2) ACTION REQUESTED BY PETITION.—Not later than 21 days
after the date on which he receives the recommendation of the
Special Representative under section 304 [with respect to a pe-
tition], the President shall determine what action, if any, he
will take under this section, and shall publish notice of his de-
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termination, including the reasons for the determination, in
the Federal Register.
[(d)] (P SpeciaL PrOVISIONS.— .

[(1) DEFINITION OF COMMERCE.—For purposes of this section,
the term ‘‘commerce” includes, but is not limited to, services
associated with international trade, whether or not such serv-
ices are related to specific products.]}

(1) DEFINITIONS.—For purposes of this section—

(A) The term “commerce” includes, but is not limited
to—

(i) goods and services; and
(it) foreign direct investment by United States per-
sons with implications for trade in goods or services.

(B) The term “services” includes services associated with
international trade, whether or not such services are relat-
ed to trade in goods.

(C) The term ‘“discriminatory” includes, if appropriate,
any act, policy, or practice which denies national or most-
favored-nation treatment to United States goods, services,
or investment.

(D) The term “unjustifiable” means any act, policy, or
practice which is in violation of, or inconsistent with, the
international legal rights of the United States, and in-
cludes any such act which denies the protection of intellec-
tual property rights.

(2) VESSEL CONSTRUCTION SUBSIDIES.—An act, policy, or prac-
tice of a foreign country or instrumentality that burdens or re-
stricts United States commerce may include the provision, di-
rectly or indirectly, by that foreign country or instrumentality
of subsidies for the construction of vessels used in the commer-
ical transportation by water of goods between foreign countries
and the United States.

SEC. 302. PETITIONS FOR PRESIDENTIAL ACTION.

(a) FiLING oF PETITION WITH SPECIAL REPRESENTATIVE.—AnNYy in-
terested person may file a petition with the Special Representative
for Trade Negotiations (hereinafter in this chapter referred to as
the “Special Representative” requesting the President to take
action under section 301 and setting forth the allegations in sup-
port of the request. [The Special Representative shall review the
allegations in the petition and, not later than 45 days after the
date on which he received the petition, shall determine whether to
initiate and investigation.}

(b) REVIEW OF PETITIONS.—

(1) PETITIONS NOT INVOLVING TRADE AGREEMENTS.—Not later
than forty-five days after the date on which he receives a peti-
tion under subsection (a) that does not involve a trade agree-
ment, the Trade Representative shall determine whether to ini-
tiate an investigation.

(2) PETITIONS INVOLVING TRADE AGREEMENTS.—With respect
to a petition received under subsection (a) that involves a trade
agreement, the Trade Representative shall—
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(A) not later than fifteen days after the date on which he
recei;;:ds the petition, review the petition for legal sufficien-
cy; a

(B) not later than seventy-five days after such date of re-
ceipt (unless the petitioner agrees to an extension of such
seventy-five-day period), and based on such factfinding,
policy review, and public hearings as he deems necessary,
determine whether to initiate an investigation.

L®)] (c) DETERMINATIONS REGARDING PETITIONS.—

(1) NEGATIVE DETERMINATION.—If the Special Representative
determines not to initiate an investigation with respect to a pe-
tition, he shall inform the petitioner of his reasons therefor and
shall publish notice of the determination, together with a sum-
mary of such reasons, in the Federal Register.

(2) AFFIRMATIVE DETERMINATION.—If the Special Representa-
tive determines to initiate an investigation with respect to a
petition, he shall initiate an investigation regarding the issues
raised. The Special Representative shall publish [the text] a
summary of the petition in the Federal Register and shall, as
soon as possible, provide opportunity for the presentation of
views concerning the issues, including a [public hearing—]
public hearing (unless a public hearing was held on the petition
under subsection (bX2)(B))—

(A) within the 30-day period after the date of the deter-
mination (or on a date after such period if agreed to by the
petitioner), if a public hearing within such period is re-
quested in the petition; or

(B) at such other time if a timely request therefore is
made by the petitioner.

(d) DETERMINATION TO INITIATE BY MOTION OF TRADE REPRE-
SENTATIVE.—If the Trade Representative determines with respect to
any matter than an investigation should be initiated in order to
advise the President concerning the exercise of the President’s au-
thority under section 301, the Trade Representative shall publish
such determination in the Federal Register and such determination
shall be treated as an affirmative determination under subsection
(cX?2). The Trade Representative shall before making any determina-
tion under this subsection consult with appropriate committees es-
tablished pursuant to section 135.

SEC. 303. CONSULTATION UPON INITIATION OF INVESTIGATION.

On the date an affirmative determination is made under section
[302(b) with respect to a petition,] £02 stage 302(c), the special
Representative on behalf of the United States, shall request consul-
tations with the foreign country or instrumentality concerned re-
garding issues raised in the petition or the determination of the
Trade Representative under section 302(d). If the case involves a
trade agreement and a mutually acceptable resolution is not
reached during the consultation period, if any, specified in the
trade agreement, the Special Representative shall promptly request
proceedings on the matter under the formal dispute settlement pro-
cedures provided under such agreement. The Special Representa-
tive shall seek information and advice from the petitioner (if any)
and the appropriate [private sector] representatives provided for
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under section 135 in preparing United States presentations for con-
sulations and dispute settlement proceedings.

SEC. 304. RECOMMENDATIONS BY THE SPECIAL REPRESENTATIVE.
(a) RECOMMENDATIONS.—

[(1) IN GENERAL.—On the basis of the investigation under
section 302, and the consultations (and the proceedings, if ap-
plicable) under section 303, and subject to subsection (b), the
Special Representative shall recommend to the President what
action, if any, he should take under section 301 with respect to
the issues raised in the petition. The Special Representative
shall make that recommendation not later than—

[(A) 7 months after the date of the initiation of the in-
vestigation under section 302(b)2) if the petition alleges
only an export subsidy covered by the Agreement on Inter-
pretation and Application of Articles VI, XVI, and XXIII
of the General Agreement on Tariffs and Trade (relating
to subsidies and countervailing measures and hereinafter
referred to in this section as the ‘“‘Subsidies Agreement”);

[(B) 8 months after the date of the investigation initi-
ation if the petition alleges any matter covered by the Sub-
sidies Agreement other than only an export subsidy;

[ in the case of a petition involving a trade agree-
ment approved under section 2(a) of the Trade Agreements

- Act of 1979 (other than the Subsidies Agreement), 30 days

after the dispute settlement procedure is concluded; or

[(D) 12 months after the date of the investigation initi-
?80; in any case not described in subparagraph (A), (B), or

(1) IN GENERAL.—On the basis of the investigation under sec-
tion 302, and the consultations (and the proceedings, if applica-
ble) under section 303, and subject to subsection (b), the Trade
Representative shall recommend to the President what action, if
any, he should take under section 801 with respect to the mat-
ters subject to investigation. The Trade Representative shall
make that recommendation not later than—

(A) nine months after the date of the initiation of the in-
vestigation under section 302(cX?2), if the petition does not
involve a trade agreement; or .

(B) eight months after the date of the initiation of the in-
vestigation under section 302(cX2) (unless the petitioner
agrees to an extension of such eight-month period), if the
petition involves a trade agreement.

(2) SPECIAL RULE.—Any reference in this paragraph to another
paragraph or subparagraph shall be considered to be in refer-
ence to a paragraph or subparagraph of this section as it was in
effect on the day before the date of the enactment of the Recip-
?cal Trade and Investment Act of 1983. In the case of any peti-

ion— A

(A) an investigation with respect to which is initiated on
or after the date of the enactment of the Trade Agree-
ments Act ‘of 1979 (including any petition treated under
section 903 of that Act as initiated on such date); and
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(B) to which the 12-month time limitation set forth in
subparagraph (D) of paragraph (1) would but for this para-
. graph apply;
if a trade agreement approved under section 2(a) of such Act of
1979 that relates to any allegation made in the petition applies
between the United States and a foreign country or instrumen-
tality before the 12-month period referred to in subparagraph
(B) expires, the Special Representative shall make the recom-
mendation required under paragraph (1) with respect to the pe-
tition not later than the close of the period specified in subpar-
agraph (A), (B), or (C), as appropriate, of such paragraph, and
for purposes of such subparagraph (A) or (B), the date of the
application of such trade agreement between the United States
and the foreign country or instrumentality concerned shall be
treated as the date on which the investigation with respect to
such petition was initiated; except that consultations and pro-
ceedings under section 303 need not be undertaken within the
period specified in such subparagraph (A), (B), or (C), as the
case may be, to the extent that the requirements under such
section were complied with before such period begins.

(3) REPORT IF SETTLEMENT DELAYED.—In any case in which a
dispute is not resolved before the close of the minimum dispute
settlement period provided for in a trade agreement referred to
in paragraph [(1XC)} (1)(B) (other than the Subsidies Agree-
ment), the Special Representative, within 15 days after the
close of such period, shall submit a report to Congress setting
forth the reasons why the dispute was not resolved within the
minimum period, the status of the case at the close of the
period, and the prospects for resolution. For purposes of this
paragraph, the minimum dispute settlement period provided
for under any such trade agreement is the total period of time
that results if all stages of the formal dispute settlement proce-
dures are carried out within the time limitation specified in
the agreement, but computed without regard to any extension
authorized under the agreement of any stage.

(b) CoNSULTATION BEFORE RECOMMENDATION.—Before recom-
mending that the President take action under section 301 with re-
spect to the treatment of any product or service of a foreign coun-
try or instrumentality which is the subject of a petition filed under
section [302,] 202(a) or a determination to initiate under section
302(d), the Special Representative, unless he determines that expe-
ditious action is required— :

(1) shall provide opportunity for the presentation of views,
including a public hearing if requested by any interested
person;

(2) shall obtain advice from the appropriate [private sector]
advisory representatives provided for under section 135; and

(3) may request the views of the International Trade Com-
mission regarding the probable impact on the economy of the
United States of the taking of action with respect to such prod-
uct or service.

If the Special Representative does not comply with paragraphs (1)
and (2) because expeditious action is required, he shall, after



38

making the recommendation concerned to the President, comply
with such paragraphs.
SEC. 305. REQUESTS FOR INFORMATION.

(a) IN GENERAL—"* * *

* * * * * * *

(¢) CERTAIN BusiNESS INFORMATION NoT MADE AVAILABLE.—

(1) IN GENERAL.—Except as provided in paragraph (2), and
notwithstanding any other provision of law (including section
552 of title 5, United States Code), no information requested
and received by the Trade Representative in aid of any investi-
gation under this chapter shall be made available to any
person if—

(A) the person providing such information certifies that—
(i) such information is business confidential,
(ii) the disclosure of such information would endan-
ger trade secrets or profitability, and
(iit) such information is not generally available;
(B) the Trade Representative determines that such certifi-
cation is well-founded; and
(C) to the extent required in regulations prescribed by the
Trade Representatives, the person providing such informa-
tion provides an adequate nonconfidential summary of
such information.

(2) Usk oF INFORMATION.—The Trade Representative may—

(A) use information subject to paragraph (1), or make
such information available (in his own discretion) to any
employee of the Federal Government for use, in any investi-
gation under this chapter; or

(B) may make such information available to any other
person in a form which cannot be associated with, or other-
wise identify, the person providing the information.

SEC. 306. ADMINISTRATION.
The Special Representative shall—

(1) issue regulations concerning the filing of petitions and
the conduct of investigations and hearings under this chapter;

(2) publish notice in the Federal Register of each extension
agreed to by a petitioner under section J02(bX2)B) or
304(a)1)B);

[(2)] (3) keep the petitioner regularly informed of all deter-
minations and developments regarding his case under this sec-
tion, including the reasons for any undue delays; and

L(3] (4) submit a report to the House of Representatives
and the Senate semiannually describing the petitions filed and
the determinations made (and reasons therefor) under section
'_302, developments in and current status of each such proceed-
ing, each extension, and the reasons therefor, for which notice



39

is required to be published under paragraph (2), and the actions
takeg,o or the reasons for no action, by the President under sec-
tion 301.
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