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EXPORT TRADING COMPANY ACT OF 1981

TUESDAY, FEBRUARY 17, 1981

U.S. SENATE,
COMMITTEE ON BANKING,
HousiNGg, AND URBAN AFFAIRS,
SUBCOMMITTEE ON INTERNATIONAL
FinaNcE AND MoONETARY PoLicy,
Washington, D.C.

The subcommittee met at 9:30 a.m. in room 5302 of the Dirksen
Senate Office Building, Senator John Heinz, chairman of the sub-
committee, presiding.

Present: Senators Heinz, Chafee, Proxmire, and Dixon. Also pres-
ent: Senator John C. Danforth.

OPENING STATEMENT OF SENATOR HEINZ

Senator HeiNz. This hearing of the Subcommittee on Interna-
tional Finance and Monetary Policy will be on the export trading
company legislation.

I might add, I am pleased to participate in hearings on the
subject once again. As the members of this committee know, this is
not a new subject for us. This subcommittee and the full committee
have previously held hearings specifically on export trading compa-
ny legislation, on September 17 and 18, 1979, on March 17, 18, and
April 3 and July 25, 1980. Prior to that, in 1978 and 1979, the
subcommittee also had extensive hearings on export policy and
promotion generally. :

. Subsequently, this committee reported legislation which was
passed by the Senate on September 3, 1980, by a vote of 77 to 0.
Every current member of this committee who was in the Senate at
that time voted for the bill. This vear’s bill, S. 144, has 58

- COSpONSOrs.

Unfortunately. ihere was not adequate time last year for the
House to examine the bill as closely as it needed to, particularly
since it wos referred to three different committees. As a result, the
bill was not enacted.

In view of this extensive history, it is my judgment that the
Senate’s position on the merits of this legislation is clear and that
our objective should be to approve the bill without undue delay in
order to give the House ample time to work its will. Accordingly,
we have scheduled hearings today and tomorrow and plan, after an
additional day of hearings in early March, to mark up the bill next
month.

This schedule, in my view, allows full and efficient consideration
of the bill in a way that will build on the work that was dcne last
year. I would note that many of the witnesses here this week have

(1)
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not previously testified on the bill, as we are trying to increase the
breadth of comment on the legislation, as well as the depth.

In the past discussion of this bill, there appear to have been two
main issues raised: the need for a bill at all and and the need for
bank control of trading companies. It is not my intention in an
opening statement to go into detail on these points, as I am sure
they will be fully discussed in the hearings. Let me simply make
the following brief observations.

One, the case for increasing exports, which is the fundamental
objective of this bill, is clear and compelling. According to a study
done by the National Association of Manufacturers last year, im-
ports of manufactured goods increased nearly four times as fast as
Sxpogts since 1970, with the margin growing in the last half of the

ecade.

The study further concluded that our industrial competitiveness
is declining, measured both by increased import penetration here
and loss of export markets elsewhere. The U.S. share of world
market declined from 21.3 percent to 17.4 percent over the past 10
years, the largest relative decline among major industrial export-
ers. We have lost market share in 8 of the 9 EC countries and 12 of
the 13 OPEC countries. While our manufactured goods trade has
stayed in rough balance, Japan and West Germany in 1979 had
surpluses of $70 billion and $60 billion, respectively.

The study concludes:

Because of worsening terms of trade, the United States has to run faster, in terms
of export volume, to stay in the same place. * * * Improving the U.S. trade account
by further depreciation of the dollar (which increases inflation) and/or by restrain-
in%_ U.S. growth (which increases unemployment) are very unattractive long-term
policy options.

I don't think there is any question but that our export perform-
ance is lagging and that a broad range of additional steps is
needed. S. 144 is one of those steps, and this committee will be
taking up others as time goes on.

Second, an observation on bank control. This bill is designed to
provide a number of different incentives to promote the formation
or expansion of export trading companies. While some existing
trading companies or potential exporters will be interested in the
bill because of the noncontrolling bank investments it permits so
they can expand their operations, there are also scme banks that
will be interested in the bill because of the opportunity it provides
to set up their own trading company to more fully utilize their
existing expertise in international marketing. .

S. 144 permits this option under carefully contained conditions
providing for prior approval by the appropriate bank regulatory
agencies in the case of a controlling investment. Other restrictions,
included last year at the suggestion of the Federal Reserve Board,
prohibit lending on preferential terms, limit a bank’s financial
commitment to a trading company, and limit bank identification
with a trading company. The Senate agreed last year that these
provisions constituted more than adequate protection against any
risks associated with control, and the control against any risks
associated with control, and that control itself—carefully defined—
was an appropriate alternative to include in this legislation.

I expect these and other issues to be thoroughly discussed again
this year, and I look foward to the committee’s consideration of the



3

bill. To begin that effort, we are particularly honored to have with
us leading off the hearing the real father of this legislation, who
has graduated to the role of godfather, the chairman emeritus of
the committee, former Senator Adlai Stevenson. More than anyone
else, he has brought the bill as far as it is today, and I hope with
his support we will be able to finish the work he so ably began
several years ago.

Before I yield to my colleagues for opening statements, if any,
and then recognize the witnesses, I would like to add one other
thought. It is my hope that with the press of budget and other
matters that the Congress will be involved with very shortly, that
we may move ahead promptly on this legislation. It is my hope
that this bill will be the first major bill to move through the Senate
this year, and I believe it is appropriate policy for us to act in this
way.

I believe it is time to mobilize this Nation’s resources to compete
effectively in world markets. We can no longer afford to stand idly
by while our trading competitors become our most successful ex-
porters. It is with some irony that I note that the sixth most
prolific and successful exporter is the Mitsui trading company, not
an American-domiciled company as we know the term.

And so it is the view of the chairman that we could reverse a
period of great decline in our ability to compete by moving this
legislation, and I want to thank my colleagues for their interest
and presence here this morning.

I would like to yield to my ranking member, Senator Proxmire.

OPENING STATEMENT OF SENATOR PROXMIRE

Senator ProxMIRE. Thank you, Chairman Heinz.

I certainly join in the tribute that you paid to Senator Stevenson.
He did a marvelous job on this committee in many, many respects.
Certainly, he is more responsible than anybody else for bringing
this legislation along. What he did was extremely constructive.

1 want to commend you, Mr. Chairman, for holding these early
hearings and moving this along. S. 144, the Export Trading Compa-
ny Act, is a major bill. It's major banking legislation, major anti-
trust legislation.

The legislation would permit banks and bank holding companies
to control export trading companies, subject to the jursidiction of
three separate bank regulatory agencies. Export trading companies
would be permitted to engage in a wide variety of export-import
transactions, not only as financiers but as equity holders of goods
and commodities.

Both the Federal Reserve and FDIC have said S. 144 represents a
historical breach of the separation of banking and commerce in
this country with substantial risk, risks so great these agencies,
which are responsible for the safety and soundness of our banking
system, recommend our banks not be permitted to control export
trading companies. I don’t believe we should ignore the Federal
Reserve and FDIC.

We are not facing an export crisis. The fact is that our balance
and current account is favorable. We are almost alone in this
favorable foreign trade position among non-OPEC countries.
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What we do face is an eroding capital position. Alan Greenspan
has said publicly that the cost of a large-scale financial system bail-
out will increase the inflation rate from 10 to 20 percent. The
Federal Reserve, which could not, in my view, maintain any sem-
blance of a rational monetary policy in such circumstances, tells us
that bank control of export trading companies poses high risks,
risks that, on the basis of the track record, pose a threat to the
banking system as a whole.

Now, I think the chairman of this subcommittee has made it
very clear that this legislation has had strong support and contin-
ues to have strong support. I have no illusions. 1 doubt that even
my amendment which seeks only in a small way to minimize the
risk will receive substantial support.

Given the nature of the legislation, pure bank expansion not
invading the turf of any powerful lobby, there is no concerted
opposition. Big banks want it; export lobbies want it; and the
administration wants it.

In these circumstances, I can only point out to my colleagues the
possible serious consequences of this legislation unless it is scaled
to proportion, as suggested by the Federal Reserve and FDIC.

Also a big concern are the antitrust provisions of this legislation.
Antitrust enforcement is basic. It provides the economy with a
vital anti-inflation, procompetitive policy. Nothing destroys free
markets faster than monopolies and cartels. We all pay for price
fixing. Yet there is no lobbying constituency for antitrust enforce-
ment.

This legislation will shift responsibility to the Commerce Depart-
ment. The Justice Department will be able to go to court, but the
real action will be in the day-to-day administration by Commerce
in the issuance of certificates of compliance.

It is obvious why the legislation is drafted this way. Antitrust is
going to take a back seat.

What kind of a message do we send to our European allies or
Third World countries when our basic export laws encourage car-
tels? Is OPEC to be the star by which our foreign trade is conduct-
ed? Does the signal go off that the U.S. free-market world economy
is only so much rhetoric, but deep down inside, we feel carteliza-
tion is the way to go?

The Wall Street Journal kit it on the head last year:

By endorsing and expanding the principle of export cartels, the legislation under-
mines U.S. commitment to an open international trading system. How can we

complain absut OPEC or Third World cartels if we encourage our producers to form
their own export cartels?

That statement is not from some wﬂd-eyed liberal. It’s from the
Wall Street Journal.

Mr. Chairman, there are substantial issues in this leglslatwn. I
hope the hearings and markup will result in a bill that I can give
my unqualified support to.

I don't believe we have an export crisis, as I say. I want to do all
I can to increase exports, which can best be increased by lowering
prices, wages, labor costs. Maybe increased bank involvement
would be helpful, but we need to take great care in fashioning
appropriate legislation.
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I look forward to the testimony of the distinguished witnesses
today and look forward to the legislation that will be supported by
all of us.

Senator HEeiNz. Thank you, Senator Proxmire.

Senator Chafee.

OPENING STATEMENT OF SENATOR CHAFEE

Senator CHAFEE. Thank you, Mr. Chairman.

First of all, I would like to join in the tribute to Senator Steven-
son for all the work he’s done in the past, and also Senator Dan-
forth, who has been active on this legislation right from the begin-
ning.

I'm delighted, Mr. Chairman, that you have begun prompt con-
sideration of this legislation, of which I am a cosponsor. With the '
growth of new export opportunities around the world as a result of
the Multilateral Trade Agreement, competition for foreign markets
has become more intense. I think we all recognize that.

QOur trading competitors have accepted this challenge and have
been agressive in taking advantage of the reduced trade barriers.
But the U.S. trade deficit has shown no improvement in recent
years. In 1977 we ran a $26.5 billion deficit. In 1978 we reported a
$28.5 billion deficit, and a $25 billion deficit in 1979. In 1980, no
improvement was shown as we ran yet another deficit just under
$30 billion. Our exports, in my judgment, are not growing fast
enough, and the reasons are many.

We have a host of self-imposed export disincentives. There is also
a reluctance on the part of business to bear the costs and risks of
international trade. We all recognize that U.S. businesses may be
{eluctant to go abroad when the market in the United States is so
arge.

The Department of Commerce estimates that there are more
than 20,000 U.S. companies which could export profitably but
don’t. Most are smaller firms located outside the major metropoli-
tan centers. The U.S. market has served these companies well.
They have more to gain by expanding here, they believe, than
ggingdabroad. But actually, they can gain a great deal by going
abroad.

American business needs to learn how to compete abroad. With
the proper assistance, these firms will soon discover that the mar-
kets are there.

I have sponsored an export-opportunities conference for firms in
my own State of Rhode Island, and I have learned that many
companies do not export because they have neither the funds to
invest in market development nor the time nor the personnel to
master customs documents, shipping, packaging, regulations, and
the many details involved. They need someone to market their
products for them.

Trading companies, such as those proposed in this bill, can give
U.S. manufacturers access to experienced traders who are equipped
to handle all the intricacies of exporting and who have the exper-
tise. I believe trading companies can pool talents and resources to
do market analyses on behalf of thousands of American firms.

I don't see this legislation as the end-all solution. This is just one
piece of legislation which I hope this Congress will pass. There are
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other acts that are going to come for debate before Congress this
year, one before this committee. I am referring to proposed changes
in the Foreign Corrupt Practices Act. I hope we will begin work on
this matter soon. Also, in the Finance Committee, we are going to
consider the taxation of Americans abroad. Action on both of those
measures, | think, are essential for us to reduce the disincentives
that are affecting American exporters.

So, Mr. Chairman, [ am glad we are getting on with this impor-
tant export incentive legislation so quickly.

Thank you.

Senator Hrinz. Senator Chafee, thank you very much.

Senator Dixon.

Senator DixoN. No questions, Mr. Chairman, or statement. I'm
just delighted to welcome to the committee he served with such
distinction my good and warm friend Senator Stevenson from Illi-
nois.

Senator HEInz. Very well.

Senator ProxMirRe. Mr. Chairman, I am going to have to leave
very briefly, I hope for 15 or 20 minutes, but I will be back.

Senator HeiNz. Senator Dixon, you are both the spiritual and in
fact successor to Senator Stevenson. Let me take this opportunity
to welcome you to the subcommittee. This is the first time we have
met in subcommittee, and I think it is very appropriate that your
predecessor is our lead-off witness.

I am, first, delighted that you are both here and, second of all,
want to just reiterate all the kind things everybody said about
Senator Stevenson.

We even said some of them before you decided to leave. You
threatened to reconsider, but clearly, it was an idle threat. We are
always delighted to have you here in any capacity.

Senator CHAFEE. | don’t remember he ever even threatened.

Senator Heinz. Well, he did it in private, but it was a jest.

Let me insert a statement of Senator Tsongas, who was unable to
attend the hearing, in the record as though read, and then we will
ask Senator Stevenson to please proceed.

[Statement follows:]

STATEMENT OF SENATOR TSONGAS

I am pleased to return to the Banking Committee’s Subcommit-
tee on International Finance and Monetary Policy to pledge my
support for export trading companies. Let me emphasize at the
outset that I believe export trading companies can play a vital role
in American export capabilities. Thus, I amr committed to enacting
export trading companies as soon as is prudently possible.

Last year a number of hearings were held on export trading
companies, a bill was reported out of committee, and the Senate
passed export trading companies without amendment by a vote of
77 to 0. However, no bill was passed because the House failed to
act.

This session, we begin anew. Senators Danforth, Heinz, and Bent-
sen are working diligently on export trading companies as am I. |
would like to thank Senator Stevenson, who testified earlier on the
legislation before this committee. Adlai's efforts catalyzed the
export trading companies idea. I commend him for his work.
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I am optimistic about our chances for securing an export trading
company bill. Senator Heinz informs me there are now 58 cospon-
sors, not a poor show of support for mid-February. Additionally,
initial contacts with colleagues in the House have been heartening.
There appears to be a willingness to consider export companies on
the merits. I am therefore hopeful that this session will see the
fear about export trading companies allayed and that we will get
on with the business of improving U.S. export potential.

Our import picture is alarming. This year well over $30 billion
will be paid to OPEC countries for oil. Oil price increases alone
added over $16 billion to the deficit in 1979—the seventh deficit
year of that decade. Furthermore, with gasoline prices now begin-
ning to reflect the world’s limited supply of oil, U.S. car manufac-
turers are losing out dramatically to foreign producers of fuel
efficient cars. The resulting dollar flows for oil and auto imports
are at record levels.

The potential U.S. responses are increase exports or protection-
ism. We can begin imposing quotas, tariffs and the like, and pre-
pare ourselves for retaliatory action, or we can attempt to improve
our export capability and compete in the world market. The role of
Government must be to insure that U.S. business does not compete
abroad at a disadvantage.

Export trading companies can play an important role in improv-
ing our trade record. The design of the bill is simple. Trading
internationally involves a variety of tasks, many of which can be
performed jointly. Title I of the bill addresses this issue. Title I
assures firms that cooperative export efforts will not be threatened
by antitrust suits. Title II of the bill allows banks to participate in
the formation of export trading companies.

Banks will supply the two critical resources that small- and
medium-sized manufacturers lack: One, investment capital, and
two, managerial and commercial expertise in international finance.
But, in order to get banks to participate, there must be the poten-
tial for a controlling interest under appropriate circumstances.
Banks simply will not be willing to play a leading role without the
kinds of controls that will insure sound management, minimization
of risks, and enhancement of profit. Thus, the legislation permits
banks to acquire a controlling interest in export trading companies,
subject to prior approval by bank supervisors.

By allowing firms to work together and banks to lend their
expertise and assistance, there is a good chance that a great
number of small- and medium-size businesses will be brought into
the export market.

Therefore, I believe that export trading companies deserve a
chance. I am confident that Senator Heinz and the other members
of the Banking Committee will report out a good export trading
company bill, and I am hopeful that export trading companies will
become law early in this session.

STATEMENTS OF ADLAI STEVENSON, FORMER U.S. SENATOR
FROM THE STATE OF ILLINOIS: AND JOHN C. DANFORTH,
U.S. SENATOR FROM THE STATE OF MISSOURI

Senator StevensoN. Thank you, Mr. Chairman.
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I am grateful for the kind words of you and all my good friends
and former colleagues on this body, and very much so for those of
my successor on this committee, a good friend and a fine public
servant, Senator Alan Dixon.

Mr. Chalrman, let me offer a statement for your record. I will try
to condense my remarks. :

Senator Heinz. Without objection, the entire statement will be
included in the record.

[The complete statement follows:]



Adlai E. Stevenson Suite 400
Testimony on Export Tradiug Companies 888 17th St., N.W.
Subcommittee on International Finance Washington, D.C.

and Monetary Policy 785-4443
February 17, 1981 .

I thank you for the épportunity to appear before this
distinguished Subcommittee and continue an effort we began
together some years ago, to examine U. S. export performance
and develop the elements of a national export strategy.

The nation's oil import bill will exceed $85 billion
this year and leave us with a merchandise trade deficit of
almost $20 billion. Last month, the Commerce Department
recorded the nation's 57th consecutive monthly trade deficit.
The deficits mount, with no end in sight, addiag to inflation
and unemployment, weakening the dollar and, ultimately, our
influence in the world. The deficits persist, yet we leave the
nation's vast export potential largely untapped.

U. S. exports have grown over the past decade from 4.3%
of our national product to 8% today. But this expansion has
not kept pace with the growth of overseas markets., Since 1970,
the U. S. share of total world exports has declined from 15% to
12%, while our competitors have maintained or increased their
shares. For exports of manufactures, the decline in U. S.
shate has been even more precipitous--from 21.3% in 1970 to
17.4% in 1979,

These figures are not abstractions; they represent
billions of dollars of export business which have fallen to our

trading partners in Europe and Japan. And with each billion
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dollars of lost exports, we lose an estimated 40,000-50,000
domestic jobs. Other countries, such as West Germany, go all
out to produce and sell in world markets, and export upwards of
22% of their GNP. This country, despite countless studies
documenting untapped export potential, still lacks a coherent
national export policy and the institutions and channels which
could mobilize it.

Foreign trade remains the province of the largest Uj S.
corporations, with 1% of U. S. firms tesponsible for 80% of all
exports. Export expansion on the scale required to offset U.S.
trade deficits will depend on the development of new channels
to link tens of thousands of small and medium sized American
firms with global markets. Today, fewer than one in ten U.S.
manufacsuggrs sell any part of their production overseas
(20,000 out of 250,000 U.S. firms). Yet studies by the
Department of Commerce and testimony before this Subcommittee
bave indicated that more than 20,000 other U. S. producers
offer goods and services which could be higbly competitive
abroad. The small size and inexperience of these firms,
however, leave them unaware of overseas opportunities and
ill-equipped to absorb the froant eand costs and risks involved
in developing foreign markets.

Export trading companies could link these exporters with
global markets. They could represent small as well as large
U.S. companies world wide, spotting market opportunities,

meeting price competition, absorbing exchange rate fluctua-

-2 -
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tions, bhandling the details of export transactions--and
offering a full range of services and products to foreign
purchasers and domestic producers.

Regional and international banks, with their financing
capabilities, international correspondent networks, and
expertise about foreign economic conditions, are especially
well positioned to develop trading company subsidiaries
handling export goods and services. Banks could buy into
-existing firms or form alliances with manufacturers or other
banks to create new ones.

Large manufacturers and merchandisers already involved
in sizeable export trade could, via export trading companies,
handle the goods of myriad other firms. A corporation's
international contacts and expertise offer economies of scale
in the overseas marketing of products from small and medium
sized firms which could not otherwise be exported profitably.
Export trading companies would also give corporations the
flexibility to deal with multi-country, multi-currency
transactions, or massive '"turnkey' projects involving multiple
suppliers. Perhaps most importantly, it would enable firms to
handle the complex trade deals increasingly being carried out
on a barter basis with socialist and Third World countries.
According to the Commerce Department, as much as 40% of
East-West trade this year will involve some sort of barter
arrangement. Companies such as GE, GM and Rockwell

International already have established "counter-trade
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subsidiaries." With passage of S.144, these could become
full-line trading companies and in a better position to carry
out counter-trade transactionms.

Despite the success of trading companies as "export
middlemen" in Europe, Japan, and other countries, such
companies have been slow to develop in the United States, due
to deterrents presented by banking regulations, anritrust
uncertainties, and the traditiomal insularity of the U.S.
market. Last year, legislation was developed by this
Subcommittee to remove some of these deterents. The Export
Trading Company Act of 1980 modifed provisions of existing law
which discourage the establishment or expansion of export
trading companies, and offered modest incentives to their
development. It passed the Senate last session by a vote of
77-0. Unfortunately, the House was unable to act on the bill
before the session ended. 1 am pleased the export trading
company legislation has been reintroduced and I am hopeful that
through your efforts, Mr. Chairman and those of other Senators
concerned about U.S. export performance, the clock will not runm
out on this legislation again.

Although a variety of existing enterprises provide
export services to U.S. producers, most are small, thinly-
capitalized firms which fulfill only a few of the many
functions reqhited for export trade. Cooncern has been raised
that these firms would be at a competitive disadvantage against
the full-line export trading companies contemplated by this

legislation. This concern is misplaced, for several reasons.

- b4 -



13

First, the whole premise of this legislation is that
U.S. export potential has barely been tapped. The export
business is not a static pie. Major opportunities exist for
existing export management firms as well as new export trading
companies, opportunities which will be enhanced by passage of
this legislation and as more Zirms gain export experience.

This has been the case in Japan, where despite the
existence of nine dominant export trading companies, over 6,000
smaller export trading companies continue to compete profitably
for export business.

Second, nothing in this legislation precludes existing
export management firms from seeking bank or corporate equity
and expanding into full-line trading companies. Indeed, many
firms have testified before this Subcommittee of their eager-
ness to do so. This legislation basically affords existing
firms the flexibility to structure their operations as
comprehensively as they find profitable.

Third, I agree that the formation of export trading
companies will increase competition in the export trade
business. But I find that outcome wholly desirable.
Competitive export management firms will remain competitive,
whether or not they remain specialized. If they choose to
expand, they will be prime candidates for (bank or corporate)
equity investors., Less competitive export firms will be forced
to improve efficiency or go out of business. The result--
increased productivity in the export service sector and

expanded U.S. exports.
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The success of large-scale general purpose trading
.companies in Europe and Japan has contributed siénificantly to
the export earnings of all our majé;'irade competitors.
Foreign-owned trading companies operating in the U.S., in a
mananetr precluded to U.S. export trade associations, have been
equally successful. Last year, a Japanese-owned tzading
company was responsible for 1% of total U.S. expor:s--serving
34 corporations in the Fortunme 500. The sixth largest U.S.
exporter is another Japanese trading company - Mitsui., While
these companies successfully expand U.S. exports, the profits
go to Japan. Why should U.S. firms be precluded Erém competing
for this business, offering a full range of services and
keeping the profits here?

The growth of U.S. export trading companies has been
hindered by government regulation, the sttucture of American
enterprise, and the traditiomal insularity of the U.S. market.
U.S. banking laws exclude banks from offering expért trading
services ot investing in export trading companies. Antitrust
uncertainties deter U.S. companies from pooling resources with
other producers in order to expand exports. American business-
men, especially small businessmen, are unfamiliar with foreign
customs and languages, unaware of foreign market opportuniges,
and ill-equipped to deal with the bureaucratic requirements of
licensing, insurance, financing and shipping arrangements.
Large multinational companies have developed their own export

markets, but do little to assist other potential exporters.
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Without S. 144 to reduce impediments and encourage U.S. trading
companies, small and inexperienced firms will continue to be
locked out of foreign markets, except as suppliers to large
firms which will themselves remain handicapped.

The Necessity for Bank Participation

If export trading companies are to develop on a scale
sufficient to affect overall yY.S. export levels, it is impera-
tive that banks and major corporations be involved in their
formation, Commercial banks especially, with zheir financial
resources, international correspondent networks and trade
financing experience are well positioned to assist in the
establishment of trading companies. Even more importantly,
commercial bank networks extend throughout the U.S., touching
virtually all small and medium sized firms. U.S. banking
organizations have the systems, skills and experience to
develop trading companies offering one-stop export service to
U.S. firms, but need broader authority to do so. S. 144,
within carefully defined limits, would provide that authority,
by enabling banks, banking holding companies and Edge corpora-
tions to make limited investments in export trading companies,
subject to prior approval and coaditions imposed by appropriate
Federal bank regulatory agencies. These limitations include
the specifications that no bank may invest more than 5% of its
capital in an export trading company, and that all investments
over $10 million, as well as any controlling (25 percent or

more) equity positions, be reviewed by the appropriate bank
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regulatory agency and subject to conditions designed to ensure
the safety of bank involvement and fair competition.

The legislation comprehends a number of safeguards to
protect against breaches of the traditiomal wall separating
domestic banking and commercial activities. The bill makes
clear that trading companies must be engaged exclusively in
international trade. 1t does not grant ETCS any authority to
engage in, for example, manufacturing, farming or the
securities industry.

The separation of banking and commerce is an American
tradition with some justification. It is not true, however,
that banks have been limited exclusively to credit and deposit
related functions for 100 years. 1In 1919, for exaample,
Congress recognized that banks must compete in the foreign
market and authorized banks to form Edge Act corporations which
may engage in activities abroad which are probibited within che
United States. Another instance of bank participation in
commercial activity is bank ownership of Small Business
Investment Cotrporations, which Congress deemed necessary to
make capital available for small businesses.

Section 105(4) of S. 144 squarely prohibits preferential
bank lending to any affiliated export trading company or its
customers, a prohibition which exceeds anything now in the Bank
Holding Company Act or International Banking Act. The legis-
lation ensures that banking organizations would have to exer-

cise the same credit judgments in lending to export trading

-8 -
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companies and their customers as they do in other banking
activities. The limit on aggregate bank investments in export
trading companies further protects against too great an
incentive to lend to an affiliated trading company or its
customers.

Above and beyond these statutory limitations, the bill
vests bank regulatory agencies - the Federal Reserve,
Comptroller, FDIC and FHLBB - with authority to establish
standards, guidelines, regulations, inﬁentory-to—capital
ratios, or other requirements governing the activities of
export-trading companies with commercial bank involvement. Any
initial investment by a banking institution in an export trade
subsidiary must be specifically approved by a federal banking
agency. Thereafter, the agency has the right to disapprove
additional investments in an ETC, or additional lines of
activity the ETC may want to engage in. The agencies can set
conditions limiting a particular bank's financial exposure to
an ETC and prevent any operations or practices they deem
unsound. They also have the authority to enforce any
conditions or limitations imposed with cease-and-desist otders,
and require such reports as necessary to monitor a banking
organization's export trade involvement. All this is in
addition to the stringent statutory limitations limiting total
investments (equity and loans) in ETCs to 10% of a bank's
capital and probibiting preferential lending. These compre-

hensive controls, devised in cooperation with the Federal

-9 -
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Resérve, ensure against any conceivable‘cﬁreac to a bank's
depositors, shareholders or comperitors which could be posed by
the equity involvement of banks in export trading companies.
The Necessity of Antitrust Immunity to Encourage Trading

Companies
Title I1 of S. 144 would revise the Webb-Pomerene Act of

1918 to clarify the antitrust provisions applicable to export
trade associations and export trading companies. It also
extends the Act's coverage to the export of services and
transfers administrative responsibility for Webb-Pomerene from
the FTC to the Commerce Department. Most importantly, it
provides a certification procedure which would enable Webb
associations and export trading companies to obtain antitrust
preclearance for specified export trade operations. The
clearance procedure would facilitate exports by permitting
firms to determine in advance exactly which export trade
activities would be immune from antitrust suit and which ones
would not.

It should be clearly understood that this title
constitutes no substantive change in U.S. antitrust law. It
merely codifies what ambiguities in the wording of Webb-
Pomerene left unclear, in a manner <onsistent with court
-interpretations and Justice Department Enforcement practices.
Legal uncertainties about what export activities constitute a
"substancial restraint of domestic trade," and the threat of

antitrust litigation have severely limited the statute's
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utility. The 33 Webb-Pomerene associations in existence today
account for less than 2% of U.S. exports.

The United States can ill-afford inconmsistencies in
antitrust policy which, in the name of competition, effectively
prevent U.S. firms from competing in world markets. Title II
of this legislation recognizes the signficant export gains
which could be made if export trading companies and Webb-
Pomerene associations were allowed to engage in specific
activities without fear of prosecution under the anti-trust
laws. The certification process mandates the Department of
Commerce to consult with the Justice Department and the Federal
Trade Commission in determining that proposed export activities
do not violate antitrust standards. The Secretary of Commerce
must also find that the export operations to be certified will
serve a specified need. Any change in the export trade or
methods of operation must be reported to the Secretary of
Commerce and the certification accordingly modified.

Even after the export activites of a trading company or
association have been certified, they remain subject to the
continuing scrutiny of the Departments of Commerce and Justice
and the Federal Trade Commission. Either Justice or the FTC
may at any time initiate an action to revoke a trading
company 's certification. Once the certificaticn has been
revoked, civil or criminal suits may be brought against an

export trading company.
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Mr. Chairman, it is extremely difficult to comprehend
how the modest clarification of existing law and elaborate
safeguards of Title II could be deemed in any sense a
legislative endorsement of cartels or a violation of U.S.
antitrust statutes. Careful reading of this Title and the
legislative and case history of the Webb-Pomerene Act makes
clear not only the established need for clarification of
permissible export trade activities, but the fact that nothing
in this legislation constitutes a substantive change in anti-
trust law,

Provisions for Implementation of S. 144

In order to encourage the direct participation of
smaller exporters in the formation of export trading companies,
the legislation urges the Economic Development Administration
and the Small Business Administration to give special attention
to the financing needs of small and medium sized concerns
interested in exploring export opportunities. S. 144
authorizes $20 million per year in fiscal years 1981 through
1985 to EDA and SBA to support loans or guarantees for these
purposes. The level of funding proposed is modest, both in
telation to the need for export promotion activities directed
towards small businesses and in comparison with the tremendous
employment and balance of payments gains which accompany
increased export activity. 1In 1978, in fact, the Carter
administration's "export policy" proposed a $100 million SBA
program to assist small businesses interested in exporting.

Unfortunately, nothing on this scale has been implemented.
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The bill also directs the Secretary of Commerce to
promoté actively the formation of export trading companies and
to disseminate information about related opportunities.
Finally, S. 144 directs Eximbank to establish a guarantee
program for commercial loans to U.S. exporters when potential
export business is tareatened by a small exporter's inability
to secure adequate financing. The legislation leaves the size
of this program unspecified, with amounts to be appropriated
annually to the Export-lImport bank. The section makes clear,
however, that the program is designed to aid small and medium
sized exporters.

In my judgment, all of these provisioﬁs are essential if
this legislation is to reach its intended beneficiaries--the
large pool of small and medium sized firms with export poten-
tial, but lacking the expertise and resources to bring their
products to world markets.

Finally, Mr Chairman, I would like to comment on certain
tax provisions which were contained in earlier versioas of this
legislation. The original bill's third title extended tax
deferrals available under the DISC (Domestic International
Sales Corporation) provisions of the tax code to export trading
companies, including income from the export of services. It
also allowed for limited use of subpart S of the tax code by
export ttading companies--permitting certain passthroughs to
shareholders of closely held corporations. The title directed

the Commetce Department, in consultation with the IRS, to
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prepare a guide to help export trading companies form DISCs or
elect subpart S tax treatment.

These provisions were intended to help small exporters
benefit from favorable tax provisions io existing law. Since
its inception in 1971, over 60% of total DISC benefits have
gone to parent corporations with more than $250 million in
assets, A Treasury Department analysis of the program
concluded the legal and accounting costs of complving with the
complex DISC legislation inhibited small company participation
in the tax benefits.

It is only fair to ensure that export trading companies,
and gspecially smaller companies or Webb associations, are able
to tiake advantage of legitimate tax benefits. Eligibility for
favorable tax treatment could also present a significant
incentive to formation of export trading companies. For these
reasons, 1 hope the tax provisions will be reintroduced, and
receive favorable consideration by the Senate Finance Committee
as an integral element of export trading company legislatiom.

In coanclusion, S. 144 is not a national export strategy;
it will not overnight reverse a $20 billion merchandise trade
deficit. But this legislation will substantially improve the
nation's ability to compete in a highly competitive, trade-
dependent world. No other first step will do more to
strengthen the marketing of American goods and services abroad.
S. 144 proposes no costly or cumbersome new federal programs.

It simply repeals disincentives and impediments In existing
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law. It helps pui American industry on an equal footing with
its foreign competitovs, It gives American business,

especially small business, a chance to win new markets, create
new employment, and foster the broad expansion of U.S, export
potential required to reverse dangerous deficits and stabilize

the dollar.

Senator STeEvENsoN. Mr. Chairman, you have put this bill’s pa-
ternity at issue. If I have some responsibility for its paternity, you
have some responsibility for its maternity. I think it would be more
accurate to say that this bill’s conception is a little messy and that
it is owing to many members of this subcommittee and also, espe-
cially, to Senator Danforth who supplied the answer to one of the
most difficult questions we faced in developing the legislation.

It goes back, as you also indicated, quite a few years—to a study
which this subcommittee made of the export competitiveness of the
United States.

DECLINING EXPORT COMPETITIVENESS

In the course of that study, it became obvious that one of the
reasons for our declining competitiveness was the Trading Compa-
ny, the trading company of most industrialized countries but
which, for obscure reasons, was not available to the United States,
at least not in any meaningful way.

We asked why, and over a period of time, I think we discovered
the answers. The answers are incorporated in this legislation.

Since 1970, the U.S. share of world exports declined from 15 to 12
percent. Its share of exports of manufactures from 23.3 percent to
17.4 percent.

Last month, it recorded its 57th consecutive monthly trade defi-
cit. Those figures reflect billions of dollars of business lost to com-
petitors. With each billion dpllars, some 40,000 to 50,000 jobs in the
United States are lost. .-

They reflect a weak dollar supported primarily by high interest
rates. They reflect more inflation and economic stagnation.

And, to, the concern that you have expressed and which I am
trying to express, we frequently hear that the current account
surplus is strong. I don’t have the current figures, but I think there
iIs an answer to that suggestion.

There is comfort in the current account figure. However, the
current account figures when I last examined them reflected very
strong returns of foreign investment.

For 1979, U.S. Overseas direct investment generated net income
to the U.S. economy of $31.7 billion. That income then, and I
suspect also in 1980, offsets the deficit in the foreign trade account.

In other words, Mr. Chairman, we are living off the past. That
income from foreign investments abroad declines as the level of
economic activity declines abroad, and with foreign investment
made attractive in the United States, partly through the weak
dollar, it begins to reverse.
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The return on investments made in the United States by foreign
investors offsets the return to the United States from its foreign
investments abroad.

Trading companies would link producers in the United States
with world markets, especially in the lesser-developed countries
where the potentials are the greatest and the representation for
American industry is the weakest.

They would spot the market opportunities; they would meet the
price competition, absorb the exchange rate fluctuations.

They would handle all the details of exporting. They would pro-
vide the full range of services and products for both purchasers and
their producers.

They could represent the small- and intermediate-size firms now
excluded, effectively, from global markets, except as suppliers of
large firms.

There are, according to the Department of Commerce, some
20,000 such potential exporters. They would represent competing
companies and product lines; they would be able to put together
the large turnkey transactions involving multiple suppliers. They
might be put together for ad hoc transactions, the single transac-
tion, like the export of a large oil refinery.

Or more likely, they would operate on a continuing basis. They
would give the United States an institutional means of putting
together the barter and the third-country transactions which are
becoming increasingly necessary, especially in the nonmarket and
developing countries.

Most countries have trading companies. The United States has
very few. And because, as I tried to indicate a moment ago, because
of some quaint regulations in the banking and antitrust laws of the
United States.

These are almost, if not, unique in the world. I think I will skip
over the antitrust provisions since Senator Danforth is here.

I am sorry Senator Proxmire isn’t, but will try to emphasize the
importance of bank participation in the trading companies.

AMERICAN BANKS UNIQUELY SITUATED

The American banks are uniquely situated to organize and oper-
ate trading companies. They have networks and correspondents
which reach all firms in the United States in all markets, in all
regions of the United States, and into all markets of the world.
With those correspondent relationships, their financial resources,
branches, trade financing experience, banks are positioned as are
no other institutions in the United States to get the trading compa-
nies off the ground and operating on a profitable basis.

So this legislation does permit limited participation by banks in
trading companies. They can invest either through the bank or
through a holding company up to 5 percent of capital and surplus,
but with no controlling interest or investments of more than $10
million without approval of the appropriate regulatory agency.

There are numerous safeguards. The regulatory agencies have
broad authority to regulate the activities of bank-related trading
companies and, as I indicated, they couldn’t acquire control with-
out the approval of the regulatory agency in the first instance.
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I think on this issue, the Comptroller’s statement last year was
about the strongest, most persuasive, comprehensive statement of
the problem that I have seen.

I suspect he will be testifying again. But, Mr. Chairman, let me
offer his statement from last year on this whole subject for your
record in case you don’t get all of it this time.
~ Senator HeiNz. Without objection, it will be a part of the record.

[The statement referred to is reprinted as follows:]

STATEMENT OF JOHN G. HErMANN, COMPTROLLER OF THE CURRENCY

This is in response to the Committee’s request for the views of the Office of the
Comptroller of the Currency on the “Export Trading Company -Act of 1980 (S.
2718). We welcome the opportunity to comment on this legislative proposal. Our
comments are limited to those provisions which permit bank participation in new
export trading ventures.

g. 2718 is designed to promote the expansion of U.S. exports through the forma-
tion and operation of export trading companies (“ETCs”) to facilitate the export of
goods and services on behalf of small- and medium-sized firms. The bill provides for
a significant role for U.S. banking organizations as an important component of the
promotion of exports by permitting their investment in and ownership of ETCs.

This Office supports the concept of export trading companies and urges the
enactment of this legislation. Our nationaF interests require the strenfehening of
U.S. competitiveness in world markets. The proposed ETCs appear to a viable
means to further that national objective. Various testimony on S. 2718 and similar
bills has strongly advocated bank participation as an essential element to successful
trading company operations. ETCs require the capital, financirg, financially-related
services, and marketing capacities which U.S. banking orgarizations can provide
through their national and international networks to small- and medium-sized firms
across the U.S. We believe that it is necessary for a significant role to be taken by
banks to assure the success of ETC operations.

While the degree of future bank participation in ETCs, and the forms that such
participation may take, remain unclear at this early conceptual stage of developing
a U.S. model for trading companies, we do anticipate a wide range of bank lending
to and investment in ETCs. This would reflect the diversity of probable bank
participants as well as the diversity of the local and regional businesses which ETCs
would serve. Permitting banks to have eguity interests in ETCs would be a long-
term incentive for them to establish the additional organizational framework neces-
sary for them to provide a complete range of services to effectively promote exports
of goods and services. A bank prudentially may require a controlling interest in an
ETC in which it becomes an active participant. For these reasons we do not want to
foreclose a bank’s ability to acquire such an interest. Accordingly, we support
ownership of ETCs by banking organizations if the reasonable supervisory safe-
guards in S. 2718 are enacted.

Equity participation by banks in ETCs would be a limited extent breach the
traditional policy of separating banking and commerce. However, we believe that S.
2718 addresses the national interest of export promotion in a way which preserves
the safety and soundness of the banking system. The Congress has previously
pel’x’nitt’.ecfv limited bank participation in commercial activities over the past 60 years
to accommodate particular national needs-—our current trade imbalances require
similar legislative action.

A healthy and expanding export sector has become increasingly essential to a
strong U.S. economy, the stability of our external accounts, and our critical fight
against inflation. Exports contribute significantly to U.S. employment, production
and growth; enable economies of scale which contribute to the efficient use of
resources and reduced prices; and provide a constructive method for the payment
for U.S. imports of essential and desired commodities. U.S. industries must be able
to compete abroad if they are to maintain their ability to compete at home.

The Commerce Department reports that only 10 percent of the 250,000 U.S.
manufacturing firms export their products and that total U.S. exports account for
the lowest percentage of gross national product of any industrialized nation. Alsc,
95 percent of U.S. manufacturing firms are small- or medium-sized companies which
employ less than a thousand persons. These companies represent a small share of
exports, about 10 to 15 percent of total U.S. exports. Conversely, most U.S. exports
are the sales of a small number of U.S. firms. Approximately 100 U.S. firms account
for 50 percent of the total exports of U.S. manufacturers. The purpose of this bill is
to strengthen the international competitiveness of the U.S. by providing small- and
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medium-sized U.S. firms increased opportunities to export. At present, these firms
face a number of structural obstacles and disincentives to exporting which are
difficult for the independent firm to overcome.

FLEXIBLE ETC SERVICES

At the present time, small- and medium-sized U.S. firms have four primary
methods available by which they may export goods and services. They may: sell
directly to foreign end-users; sell through foreign agents or brokers; sell through
U.S. export management companies; or, find a large U.S. multinational firm that
needs certain products for specific overseas activities. These methods apparently
have not provided U.S. firms with adequate opportunities to export their goods and
services. These methods entail problems for small- or medium-sized firms which act
as disincentives to exporting. Such practical barriers include:

Selling directly overseas ties up the current cash flow of U.S. firms because of
slower payment time than in the domestic market.

Foreign export agents or brokers often demand total product control and extreme-
ly flexible pricing.

The majority of export management companies lack the expertise to handle more
than one or two specialized product lines. Most of these companies .ack the manage-
n}fgnt and capital necessary to expand geographically and to establish overseas sales
offices.

Generally, large U.S. multinational firms do not directly involve smaller firms in
foreign trade.

Besides these difficulties, small- and medium-sized U.S. firms lack other necessary
capabilities and expertise such as specialized knowledge of markets to match specif-
ic product demands, funds for the development of a foreign market for their particu-
lar products, adequate working capital, and adequate financing for foreign purchas-
ers of goods or services. These problems have substantially contributed to the lack
of participation of many small- and medium-sized U.S. firms in export trade.

The export trading companies would be an alternative to the existing cambersome
export mechanisms and would encourage the involvement of small- and medium-
sized U.S. firms in export trade. As demonstrated by the successful operation of
export trading companies in other countries, an export trading company can devel-
op and provide an integrated package of managerial and financial services to
facilitate exports. Export trading companies; through volume transactions, also
fpzermit economies of scale to reduce the costs of exporting goods or services by U.S.
irms.

Export trading companies abroad have proved to be effective. They act as more
than intermediaries handling a broad spectrum of products. Export trading compa-
nies not only function as a bridge between suppliers and users of products but also
provide many other services essential to successful exporting. For example, an
export trading company may offer expertise in financing, credit services, market
analysis, distribution channels, documentation, leasing, communications, account-
ing, foreign exchange and advertising. Essentially, an export trading company re-
duces the requirements for special expertise and capital investment of firms inter-
ested in exporting. U.S. businesses should not be deprived of the same advantages as
those enjoyed by foreign competitors through their access to such foreign ETC
exporting assistance.

THE ROLE FOR BANKS

U.S. banking organizations should play a significant role in the development of
export trading companies. They can contribute significantly to U.S. export capabili-
ties in several ways. First, banks have extensive national and :nternational net-
works comprised of branches, subsidiaries, affiliates, representative offices and cor-
respondent relationships. These networks not only can provide essential marketing
and other services abroad but, more importantly, these networks extend throughout
the U.S. touching virtually ail small- and medium-sized firms. Second, U.S. banks
can provide through that network a wide range of export-related financing as well
as ancillary services, such as assistance and guidance in the identification of foreign
markets, foreign exchange, trade documentation, transportation and warehousing.
Third, banks can provide export trading companies and exporters the financing
necessary for export transactions.

Major foreign banks which are involved in export trading companies provide a
convenient single-source service for exporters abroad. U.S. banks, however, are not
authorized under existing laws to offer the complete range of services essential to
attracting small- and medium-sized U.S. firms into exporting their goods and serv-
ices. Traditionally, the export promotion efforts of U.S. banking organizations have



27

been adjunct to overall commercial lending because their operations have been
legally confined to those activities which are considered to be closely related to the
business of banking. U.S. banking organizations have the systems, skills, and experi-
ence necessary to provide one-stop export services to U.S firms but need broader
authority to do so: S. 2718 would provide that authority by permitting participation
in ETCs by banking organizations.

U.S. bank investment in ETCs would facilititate achievement of the underlying
purposes of the proposed legislation. With equity participations in ETCs, banks
could readily package essential one-stop exporting services which would greatly
reduce the expertise and overhead expenses required of individual firms seeking to
sell abroad.

There are other reasons why S. 2718 properly permits U.S. banks to invest in
ETCs. First, the investment authorities contained in S. 2178 would increase the
number of possible investors and available capital to form ETCs. Second, banks with
their international offices, experience in trade financing, and familiarity with do-
mestic U.S. producers, are likely sources of leadership in forming ETCs. The
possess many of the skills important to ETCs organization and management. Third,
their investment in ETCs would provide banking organizations with an incentive to
create the long-term organizational framework necessary to accommodate export
promotion as a mainstream function. Finally, by permitting U.S. banking organiza-
tions to hold equity investments in ETCs, S. 2718 would rationalize the present
system of authorities. U.S. banks are presently permitted to be involved in foreign
ETCs which can buy and sell goods and services abroad. Foreign banks operating in
the United States may also own a foreign ETCs which can export goods to the
United States.

We do not know, however, the degree and forms of participation that U.S. banks
may develop with ETCs. We also cannot forecast whether banks would immediately
begin to organize ETCs should this bill be enacted. We are only working with a
conceptual model for ETCs at this time. However, we anticipate that, should the
legislation be passed, U.S. banks over time would develop ETCs relationships suited
to the wide range of commercial transactions generated by their own local and
regional economies. We are confident that U.S. multinational banks would seize any
new opportunities in this area. Moreover, multinational and regional banks would
also offer ETC facilities and participations to local banks and firms through joint
ventures.

We support the provisions of S. 2718 which provide for U.S. banking organizations
to own a controlling interest in ETCs. This Office generally prefers banks to have
equity and management control over their affiliate relationships rather than have
that capital exposed to decisions by majority non-bank partners. It also is reason-
able to expect banks to be more incf,ined to form ETCs if the banks