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EXPORT TRADING COMPANY ACT OF 1982

JuLy 135, 1982.—Ordered to be printed

Mr. Zasrocki, from the Conmunittee on Foreign Affairs,
submitted the following

REPORT

[To accompany H.R. 1799 which on February 6, 1981, was referred jointly to
the Committee on Foreign Affairs, the Committee on Banking, Finance and
Urban Affairs, the Committee on the Judiciary, and the Committee on Ways
and Means]

[Including cost estimate of the Congressional Budget Office]

The Committee on Foreign Affairs, to whom was referred the bill
(H.R. 1799) entitled “The Export Trading Company Act of 19817,
having considered the same, report favorably thereon with amend-
ments and recommend that the bill as amended do pass.

The amendments are as follows:

Strike out all after the enacting clause and insert in lieu thereof the.
following:

SHORT TITLE

SzctioN 1. This Act may be cited as “The Export Trading Company Act. of
1982". : ’

FINDINGS ; DECLARATION OF PURPOSE

Sec. 2. (a) The Congress finds that—

(1) United States exports are responsible for creating and maintaining
one out of every nine manufacturing jobs in the United States and for
generating one out of every seven dollars of total United States goods
produced ;

(2) the rapidly growing service-related industries are vital to the well-
‘being of the United States economy inasmuch as they create jobs for seven
out of every ten Americans, provide 65 percent of the Nation's gross na-
tional product, and offer the greatest potential for significantly increased
industrial trade involving finished products;

(3) trade deficits contribute to the decline of the dollar on international
currency markets and bave an inflationary impaect on the United States
economy ;

(4) tens of thousands of small- and medium-sized United States busi-
nesses produce exportable goods or services but do not engage in exporting ;

(5) export trade services in the United States are fragmented into a
multitude of separate functions, and companies attempting to offer export

trade services lack financial leverage to reach a significant number of poten-
tial United States exporters ;
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(6) the United States needs well-developed export trade intermediaries
which can achieve economies of scale and acquire expertise enabling then to
export goods and services profitably, at low per unit cost to produce:s;

(7) the development of export trading companies in the United States
has been hampered by business attitudes and by Government regulations;

(8) those activities of State and local governmental authorities which ini-
tiate, facilitate, or expand exports of goods and services can be an important
source for expansion of total United States exports, as well as for experi-
mentation in the development of innovative export programs keyed to local,
‘State, and regional economic needs ;

(9) if United States trading companies are to be successful in promoting
United States exports and in competing with foreign trading companies,
they should be able to draw on the resources, expertise, and knowledge of
the United States banking system, both in the Uniied States and abroad;
and

(10) the Department of Commerce is responsible for the development
and promotion of United States exports, and especially for facilitating the
export of finished products by United States manufacturers.

(b) It is the purpose of this Act to increase United States exporis of products
and services by encouraging more efficient provision of export trade services to
United States producers and suppliers, in particular by establishing an office
within the Department of Commerce to encourage and promote the formation
ot export trade associations and export trading companies, by making the pro-
visions of the Webb-Pomerene Act explicitly applicable to the exportation of serv-
ices, and by transferring the responsibility for administering that Act from the
Federal Trade Commission to the Secretary of Commerce.

DEFINITIONS

Sec. 3. For purposes of this section and sections 2 and 4 of this Act—

(1) the term “export trade’ means trade or commerce in goods or
services produced in the United States which are exported, or in the course
of belng exported, from the United States to any other country ;

(2) the term *“services” includes amusement, architectural, automatic
data processing, business, communications, consulting, engineering, financial,
insurance, legal, management, repair, training, and transportation services;

(3) the term “export trade services’” includes intermational market
research, advertising, marketing, insurance, legal assistance, transportation,
including trade documentation and freight forwarding, communication and
processing of foreign orders to and for exporters and foreign purchasers,
warehousing, foreign exchange, and financing, when provided in order to
facilitate the export of goods or services produced in the United States;

(4) the term ‘“export trading company’’ means any person, corporation,
partnership, association, or similar organization, which does business under
the laws of the United States or any State and which is organized and
operated principally for purposes of—

(A) exporting goods or services produced in the United States; or

(B) facilitating the exportation of goods or services produced in
the United States by unaffiliated persons by providing one or more
export trade services;

(5) the term “export trade association” means an association engaged
solely in export trade which is exempt from the antitrust laws under the
Webb-Pomerene Act;

(6) the term “State” means any of the several States of the TUnited
States, the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam, the Commonwealth of the North-
ern Mariana Islands, and the Trust Territory of the Pacific Islands; and

(7) the term “United States” means the several States of the United
States, the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, American Samoea, Guam, the Commonwealth of the Northern
Mariana Islands, and the Trust Territory of the Pacific Islands.

OFFICE OF EXPORT TRADE IN DEPARTMENT OF COMMERCE

Sec. 4. The Secretary of Commerce shall establish within the Department
of Commerce an office to promote and encourage to the greatest extent feasible
the formation of export trade associations and export trading companies. Such
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office shall provide information and advice to interested persons and shall pro-
vide a referral service to facilitate contact between producers of exportable
goods and services and firms offering export trade services,

TITLE I—EXPORT TRADING COMPANIES

INVESTMENTS IN EXPORT TRADING COMPANIES

Sec. 10i. (a) Section 4(¢) of the Bank Holding Company Act of 1956 (12
U.S.C. 1843(c)) is amended—

(1) in paragraph (12)(B), by striking out ‘“or” at the end thereof;

(2) in paragraph (13), by striking out the period at the end thereof and
inserting in lieu thereof *“; or”; and

(8) by inserting after paragraph (13) the following:

*“(14) shares of any company which is an export trading company whose
acquisition (including each acquisition of shares) or formation by a bank
holding company has been approved by the Board, except that such invest-
menty, whether direet or indirect, in such shares shall not exeeed 5 percent
of the bank holding company’s consolidated capital and surplus. No approval
may be granted by the Board under this paragraph unless the Board has
taken into consideration the financial and managerial resources, competitive
situation, and future prospects of the bank holding company and the export
trading company inveolved and has imposed such restrictions, by regulation
or otherwise, as the Board deems necessary to prevent conflicts of interest,
unsafe or unsound banking practices, undue concentration of resources, and
decreased or unfair competition. Notwithstanding any other provision of
law, in any case in which a bank holding company invests in an export trad-
ing company, such bank helding company shall be deemed to be a member
bank, with respect to such export trading company, for purposes of section
23A of the Federal Reserve Act, and such export trading company shall be
deemed to be an affiliate for purposes of such section, except that amounts
invested pursuant to the first sentence of this paragraph shall not apply
with respect to the limitations imposed under section 23A of the Federal
Reserve Act. For purposes of this paragraph, the term ‘export trading com-
pany’ means a company which does business under the laws of the United
States or any State and which is organized and operated principally for
purposes of exporting goods or services produced in the United States or
which facilitates the exportation of goods or services produced in the United
States by unaffiliated persons by providing one or more export trade services.
For purposes of this paragraph, the term ‘export trade services’ includes
consulting, international market research, advertising, marketing, product
research and design, legal assistance, transportation, including trade docu-
mentation and freight forwarding, communication and processing of foreign
orders to and for exporters and foreign purchasers, warehousing, foreign
exchange, and financing, when provided in order to facilitate the export of
goods or services produced in the United States. For purposes of this para-
graph, an export trading company (A) may engage in or hold shares of
a company engaged in the business of underwriting, selling, or distributing
securities in the United States only to the extent that its bank holding com-
pany investor may do so under applicable Federal and State banking law
and regulations, and (B) may not engage in manufacturing or agri¢ultural
production activities. The name of the export trading company involved
shall not be similar in any respect to the name of the bank holding com-
pany which owns any of its voting stock or other evidence of ownership.”.

(b) Section 25(a) of the Federal Reserve Act (12 U.S.C. 611 et seq.) is
amended—

(1) in the first paragraph of subsection (c), by inserting “(1)"” after
u(c) u; and -

(2) by inserting after the first paragraph of subsection (c¢) the following:

“(2) (A) Notwithstanding any other provision of law, with the approval of
the Board of Governors of the Federal Reserve System, a corporation organized
under this section may purchase and hold stock or other certificates of ownership
in any other corporation which is an export trading company. No approval may
be granted by the Board under this paragraph unless the Board has taken into
consideration the financial and managerial resources, competitive situation, and
future prospects of the corporations involved and has imposed such restrictions,
by regulation or otherwise, as the Board deems necessary to prevent conflicts of
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interest, unsafe or unsound banking practices, undue concentration of resources,
and decreased or unfair competition. No corporation organized under this section
shall invest in such export trading companies in an amount in excess of 25 per-
cent of its own capital and surplus. The second proviso of paragraph (1) shall
apply to any eorporation referred to in this paragraph.

“(B) Notwithstanding any other provision of law, in any case in which a
corporation organized under this section purchases or holds stock or other certifi-
cates of ownership in any other corporation which is an e port trading company,
such acquiring corporation, or any bank or banking institution whieh purchases
or holds stock or other certificates of ownership in sueh acquiring corporation,
shall be deemed to be a member bank, with respect to such export trading com-
pany, for purposes of section 23.A of this Aet, and such export trading company
shall be deemed to be an afiiliate for purposes of such section, except that amounts
invested pursuant to subparagraph (A) shall not apply with respect to the limita-
tions imposed under section 23A of this Act.

“{C) For purposes of this section— ’

“(i) the term ‘export trading company’ means o company which does
business under the laws of the United States or any State and which is orga-
nized and operated principally for purposes of exporting goods or services
produced in the United States or which facilities the exportation of goods
or services produced in the United States by unaffiliated persons by provid-
ing one or more export trade services: and

“(ii) the term ‘export trade services’ includes cousulting, international
market research, advertising, marketing, product research and design, legal
assistance, transportation, including trade doecumentation and freight for-
warding, communication and processing of foreign orders to and for ex-
porters and foreign purchasers. warehousing, foreign exchange, and financing.
when provided in order to facilitate the export of goods or services produced
in the United States.

“(D) For purposes of this subsection, an export trading company—

“(i) may engage in or hold shares of a company engaged in the business
of underwriting, selling, or distributing securities in the United States only
to the extent that the corporatinn which is organized under this section and
which invests in the company defined in this elause may do so under applicable
Federal and State banking law and regulations; and

“(ii) may not engage in manufaeturing cor agricultural production
activities.

“(E) The name of the export trading company involved shall not be similar
in any respect to the name of the corporation organized under this section which
owns any of its voting stock or other evidences of ownership.”.

TITLE II—ANTITRUST PROVISIONS

DEFINITIONS

SEC. 201. The Webb-Pomerene Act (15 U.8.C. 61-66) is amended by striking
out the first section (15 U.S.C. 61) and inser:iing in lieu thereof the following:
“SECTION 1. DEFINITIONS.

“As used in this Act—

“(1) ExprorT TRADE.—The term ‘export trade’ means trade or commerce in
goods or services produced in the United States which are exported, or in the
course of being exported, from the Unired States to any other country.

“(2) Services.—The term ‘services’ includes amusement., architectural,
automatic data processing, business, communications, consulting, engineering,
financial, insurance, legal, management, repair, training, and transporta-
tion services.

“(8) IXXPORT TRADE ACTIVITIES.—The term ‘export trade activities’ means
activities xnd agreements made in the course of export trade.

*(4) SrtaTtE.—The term ‘State’ means any of the several States of the
United States, the District of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands, American Samoa, Guam. the Commonwealth of the
Northern Marianna Isiands, and the Trust Territory of the Pacific Is'ands.

“(5) U~x1TtED STATES.—The term ‘United States' means the several States
of the United States. the Distriet of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa, Guani, the Commonwealth of the
Northern Mariana Islands, and the Trust Territory of the Pacific Islands.
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“(6) METHODS OF OPERATION,—The term ‘methods of operation’ means the
methods by which an assoeiation or export trading company conducts or
proposes to conduct export trade.

*“(7) AssocratioN.—The term ‘association’ means any combination, by
contract or other arrangement, of two or more persons () who are citizens
of the United States, or (B) which are partnerships or corporations created
and existing under the laws of any State or of the United States.

*(8) ExXPORT TRADING COMPANY.—The term ‘export trading company’ means
any person, corporation, partnership, association or similar organization,
which does business under the laws of the United States or any State and
which is organized and operated principally for purposes of—

*(A) exporting goods or services produced in the United States; or

*({B) tacilitating the exportation of goods or services prodaced in the
United States by unaffiliated persons by providing one or more export
trade services.

“(9) ANTITRUST raws.—The term ‘antitrust laws’ means the Act of July 2,
1890 (comunonly known as the Sherman Act; 15 U.S.C. 1-7) ; sections 73
through 77 of the Act of August 27, 1s84 (commonly known as the Wilson
Tariff Act; 15 U.S.C. $-11); the Clayton Aect (15 U.S,C. 12 et seq.) ; and
section 5 of the Federal Trade Commission Act (13 U.S.C. 45) to the extent
that section 5 applies to unfair methods of competition.

*{10) SECRETARY.—The term 'Secretary’ means the Seeretary of Commerce.

“(11) ATTORNEY GENERAL.—The term "Attorney General’ means the At-
torney General of the United States.

*{12) ComMmissioNn.—The term ‘Commission” mieans the Federal Trade
Commission.”,

ANTITRUST EXEMPTION

Sec. 202, The Welb-Pomerene Act (15 U.8.C. 61-66) is amended by striking
out section 2 (15 U.8.C. 62) and inserting in lieu thereof the following:
“SEC. 2. EXEMPTION FROM ANTITRUST LAWS.

“(a) ErciBrrLity.—Any association entered into for the sole purpose of engag-
ing in export trade and actualiy engaged or proposed to be engaged solely in
such -export trade and the export trade activities and methods of operation
of such association, and the export trade, export trade activities, and methods
of operation of any export trading company, shall, when such association or
export trading company is certitied in accordanee with the procedures set forth
in this Aet, be eligible for the exemption provided in subsection (b), if—

(1) such association and its export trade, export trade activities, and
methods of operation, or the export trade, export trade activities, and
methods of operation of such export trading compauy are not in restraint
of trade within the United States and are not in restraint of the export
trade of any domestic competitor of such association or export trading
company ; and

“(2) such association or export trading company does not, either in the
United States or elsewhere, enter into any agreement, understanding, or
conspiracy or do any act which artiticially or intentionally enhances or
depresses prices within the United States of goods or services of the class
exported by such association or export trading company, or which sub-
stantially lessens compelition within the TUnited States or otherwise
restrains trade in the United States.

“(b) ExemprioN.—{1) Except as provided in paragraph (2) of this sub-
section, an association or export trading company and the members of such asso-
ciation or export tradiug company are exempt from the operation of the anti-
trust laws with respect to the export trade, export trade activities, and methods
of operation of such association or export trading company that are specified
in a certificate issued in accordaiice with the procedures set forth in this Act
and that are carried out in conformity with the provisions, terms, and condi-
tions prescribed in such certificate and are engaged in during the period in
which such certificate is in effect. The subsequent revocation or invalidation
of such certificate shall not render the assoctation or its members or an export
trading company or its members liable under the antitrust law for such export
trade, export trade activities, or methods of operation engaged in during such
period.
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“(2) Notwithstanding paragraph (1) of this subsection, the antitrust laws
shall apply to any association or export trading company, to the members of
such association or export trading company, and to the conduct of such asso-
ciation or export trading company to the extent that such association or export
trading company or conduct has a direct, substantial, and reasonably foresee-
able effect on trade or cominerce within the United States.”.

TECHNICAYL AMENDMENT

Seo. 203. (a) The Webb-Pomerene Act (15 U.S.C. 6-66) is amended by insert-
ing immediately before section 3 (15 U.S.C. 63) the following:

“SEC. 3. OWNERSHIP INTEREST IN OTHER TRADE ASSOCIATIONS PERMITTED.”.

(b) Section 3 of such Act is amended by striking out “Sec. 3. That nothing”
and inserting in lieu thereof “Nothing™.

ADMINISTRATION ; ENFORCEMENT; REPORTS

Sec. 204, (a) Section 6 of the Webb-Pomerene Act (15 U.S.C. 66) is amended—
(1) by striking out “SEC. 6.”; and
(2) by inserting immediately before such section the following:
“SEC. 11, SHORT TITLE.".

{(b) The Webb-Pomerene Act (13 T.S.C. 61-66) is amended by striking out
sections 4 and 5 (15 U.S.C. 64 and 63) and inserting in lieu thereof the fol-
lowing sections:

“SEC. 4. CERTIFICATION.

‘““(a) PROCEDURE FOR APPLICATION.—ANY association or export trading com-
puany seeking certification under this Act shall file with the -Secretary a written
application for certification setting forth the following:

“{1) The name of the association or export trading company.

*“(2) The location of all of the officey or places of business of the associa-
tion or export trading company in the United States and abroad.

“(3) The names and addresses of all of the officers, stockholders, and
members of the association or export trading company.

‘“(4) A copy of the certificate or articles of incorporation and bylaws
of the association or export trading company, if the association or export
trading company is a corporation; or a copy of the articles, partnership,
joint venture, or other agreement or contract under which the association or
export trading company conducts or proposes to conduect its export trade
activities or contract of association, if the association or export trading
company is uanincorporated.

“(3) A description of the goods and services which the association or ex-
port trading company or the members of the association or export trading
company export or propose to export.

‘“(6) The export trade activities in which the association or export trading
company intends to engage and the methods of operation of the association
or export trading company, in connection with the described goods or services,
including any agreements to sell exclusively to or through the association or
export trading company, any agreements with foreign persons who may act
as joint selling agents, any agreements to acquire a foreign selling agent, any
agreements for pooling tangible or intangible property or resources, and any
territorial, price-maintenance, membership, or other restrictions to be im-
posed upon members of the association or export trading company.

*“(7) Any other information which the Secrefary may request concerning
the organization, coperation, management, or finances of the association or
export trading company; the relation of the association or export trading
company to other associations, corporations, partnerships, and individuals;
and the effects of the association or export trading company on competition
or potential competition. The Secretary may request such information as part
of an initial applicatien for certification or as a necessary supplement thereto.
The Secretary may not request information under this paragraph which is
not reasonably available to the person making the application or whieh is
not necessary for certification of the association or export trading company.

“(b) IsSUANCE OF CERTIFICATE.—

“(1) NINETY-DAY PERIOD.—The Secretary shall issue a certificate to an asso-
tion or expori trading company within 90 days after receiving the applica-
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tion for certification or necessary supplement thereto if the Secretary, after
consultation with the Attormey General and Commission, determines that
the association and its export trade, export trade activities, and methods of
operation, or the export trading company and its export trade, export trade
activities, and methods of operation, meet the requirements of section 2 of
this Act. The certificate shall specify the permissible export trade, export
trade activities, and methods of operation of the association or export trading
company and shall include any terms and conditions the Secretary considers
necessary to comply with the requirements of section 2 of this Act. The Sec-
retary shall deliver to the Attorney General and the Commission a copy of
any certificate that the Secretary proposes to issue under this section.

“(2) EXPEDITED CERTIFICATION.—In rhose instances where the temporary
nature of the export trade activities of an association or export trading com-
pany, deadlines for bidding on coutracts or filling orders, or any other circum-
stances beyond the control of an association or export trading company which
have a significant impact ou its export trade, muke the 90 day period for
approval of an application provided in paragraph (1) of this subsection, or
for approval of an application for an amendment provided in subsection (e)
of this section, impractical for the association or export trading company
seeking certificution, such association or export trading company may request
and the Secretary may grant expedited action on the application.

*(3) APPEAL OF DETERMINATION.—If the Secretary determines not to issue
a certificate to an association or export trading company whicn has sub-
mitted an application under this section for certification or for an amend-
ment of a certificate, the Secretary shall—

= (A) notify the association or export trading company of that deter-
mination and the reasous for the determination, and

*(B) upon the reguest of the association or export trading company,
afford the association or export trading company an opportunity for a
hearing with respect to that determination, in accordance with sections
536 and 557 of titie 5, United States Code.

“{e) MATERIAL CHANGES IN CIRCUMSTANCES; AMENDMENT OF CERTIFICATE.—
Whenever there is a material change in the membership, export trade, export
trade activities, or metuods of operation of an association or export trading
company to which a certiticate has been issued under this section, the association
or export trading compauy shall report such change to the Secretary and may
apply to the Secretary for an amendment of its certificate. Any application for
an amendment of a certiticate shall set forth the requested amenuu.ent and the
reasons for the requested amendment. Any request for the amendment of a cer-
titicate shall be treated in tie sume manner as an original application tor a
certificate. If the request is filed within 30 days after a material change which
requires the amendment, and if the requested amendment is approved, then no
interruption in the period tor which the certificate is in effect shall be considered
to have occurred.

“{d) AMENDMENT OR REVOCATION OF CERTIFICATE BY SECRETARY.—After notify-
ing the as-ociation or export trading company involved and after an opportunity
for a hearing in accordance with section 5354 of title 5, United States Code, the
Secretary—

(1) may require that the organization or operation of the association or
export trading company be modified to correspond with its certificate., or

“(2) shall, upru a determination that the export trade. export trade
activities, or methods of operation of the association or export trading com-
pany no longer meet the requirements of section 2 of this Aet, revoke the
certificate or make such amendments in the certificate as may be necessary
to satisfy the requirements of such section.

“(e) ACTION FOR INVALIDATION OF CERTIFICATE BY ATTORNEY GENERAL orR CoM-
MISSION.—

(1) Court acTioN.—The Attorney General or the Commission may bring
an action in an appropriate United States district court against an associa-
tion or its members or an export trading company or its members to in-
validate, in whole or in part, a certificate issued under this section to the
association or export trading company on the ground that the export
trade, export trade activities, or metnods of operation of the association or
export trading company fail or have failed to meet the requirements of
section 2 of this Act. The Attorney General or Commission may not file such
action until 30 days after notifying the association or export trading com-
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pany or members concerned of the intent to file the action. The court shall
consider de novo any issues presented in any such action. If the court finds
that any requirement of section 2 is not met, the court shall issue an order
declaring the certificate. in whole or part. invalid and may issue any other
order necessary to meet the requirements of section 2 and to carry out the
purposes of this Act. Any action brought under this subsection shall be
considered an action described in section 1337 of title 28. T'n't~d Stateg (\~de.
“(2) STANDING.—NO person other than the Attorney General or the Com-
~ission shall have standing to bring an action against an assoeiation or its
members or an export trading company or its members for failure of the
association or export trading corpany or the export trade, export trade
activities, or methods of operation of the association or export trading com-
pany to meet the requirements of section 2 of this Act.
“SEC. 5. GUIDELINES.

“(a) INITIAL PROPOSED GUIDELINES.—Within 60 days after the date of the en-
actment of the Export Trading Company Act of 1982, the Secretary, after con-
sultation with the Attorney General and the Commission, shall publish proposed
guidelines for determining whether the export trade, export trade activities, and
methods of operation of an association or export trading company meet the re-
quirements of section 2 of this Act.

“{(b) PusrLic CoMMENT Periop.—After publishing proposed guidelines pursuant
to subsection (a), interested parties shall have 30 days to comment on the pro-
posed guidelines. The Secretary shall review any such comments received and,
after consultation with the Attorney General and the Commission, shall publish
final guidelines within 30 days after the last day on which comments may be
made under the preceding sentence.

“{e) PErIiobic REvisioN.-——After publication of the final guidelines pursuant to
subsection (b), the Secretary shall periodically review the guidelines and, after
consultation with the Attorney General and the Commission, shall, in accord-
ance with the procedures set forth in this section, make any necessary revisions
in the guidelines.

“(d) APPLICATION OF ADMINISTRATIVE PROCEDURE AcT.—The promulgation of
guidelines under this section shall not be considered rule making for purposes of
subchapter II of chapter 5 of title 3, United States Cede.

“SEC. 6. ANNUAL REPORTS,

“Bvery association or export trading company to which a certificate is issued
under section 4 of this Act shall submit to the Secretary an annual report, in
such form and at such time as the Secretary may require, which shall include
any changes in the information required by section 4(a) of this Act.

“SEC. 7. CONFIDENTIALITY OF APPLICATION AND ANNUAL REPORT INFORMATION.

“(a) GENERAL RULE.—Portions of applications for certification and amend-
ments thereto and of reports of material changes, filed under section 4 of this
Act. and portions of annual reports submitted under section 6 of this Act, that
contain trade sécrets or confidential business or financial information, the dis-
closure of which would harm the competitive position of the person submitting
such information shall be confidential, and, except as authorized by this section,
no officer or employee. or former officer or employee, of the United States shall
disclose any such confidential information.

“{b) DISCLOSURE TO ATTORNEY GENERAL OR CoMMISsION.—The Secretary shall
make available applications for certification and for amendments thereto and
reports of material changes, filed under section 4 of this Act. annual reports
submitted pursuant to section 6 of this Act, and any information derived from
such applications or reports, to the Attorney General or Commission, or any
employee or officer thereof, for official use in connection with an investigation or
judiecial or administrative proceeding under this Act or the antitrust laws to
which the United States or the Commission is or may be a party. The Secretary
may disclose any such document or information cnly upon a prinr certification
by the recipient of the document or information that the document or informa-
tion will he maintained in confidence and will only be used for such official law
enforcement purposes.

“{e) DiscLosUReE To CoNGreEss.—Nothing in this section shall be construed to
authorize the withholding of information from the Congress. and any informa-
tion obtained under this Act shall be made available nunon request to any com-
mittee or subcommittee of Congress of appropriate jurisdiction.
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“SEC. 8. INTERNATIONAL OBLIGATIONS,

“The Secretary may require any association or export trading company certi-
fied under this Act to modify its operations so as to be consistent with any inter-
national obligation which the United States assumes by treaty or statute.

“SEC. 9. REGULATIONS.

“Phe Secretary, after consultation with the Attorney General and the Com-
mission, shall issue such regulations as may be necessary to carry out the pur-
poses of this Act.

“SEC. 10. TASK FORCE STUDY.

“Five years after the date of the enactment of the Export Trading Company
Aect of 1982, the President shall appoint a task foree to study the effect of the
operation of this Act on domestic competition and on the trade deficit of the
United States and to recommend either continuation, revision, or termination of
this Act. Such task force shall, within one year after its appointment, complete
such study and submit such recommendations to the President.”.

CONTINUING EXEMPTION FOR EXISTING ASSOCIATIONS; AUTOMATIC CERTIFICATION

SEc. 205. (a) Application of the antitrust laws to (1) any association which
is engaged solely in export trade and which is in compliance with section § of
the Webb-Pomerene Act as in effect immediately before the date of the enactment
of this Act, and (2) the export trade, export trade activities, and methods of
operation of such association, shall continue to be governed by the provisions
of the Webb-Pomerene Act as in effect immediately before the date of the enact-
ment of this Act, except that in lieu of filing the written statements with the
Federal Trade Commission required by section 5 of the Webb-Pomerene Act as
in effect immediately before the date of the enactment of this Aect, such associa-

tion shall submit annual reports to the Secretary of Commerce pursuant to sec-
tion 6 of the Webb-Pomerene Act, as amended by this Act.

.(b) Any association to which subsection (a) applies shall be deemed to be
certified, as of the date of the enactment of this Act, under section 4 of the Webb-
Pomerene Act, as amended by this Act, if such association, within 180 days after
such date of enactment, files an application for certification with the Secretary

of Commerce containing the information set forth in section 4(a) of the Webb-
Pomerene Act, as amended by this Act.

(e) For purposes of this section, the terms ‘‘association”, “export trade”, and

“pxport trade activities’’ have the meanings given such terms in section 1 of the
Webb-Pomerene Act, as amended by this Act.

Amend the title so as to read:

A bill to encourage exports by facilitating the formation and operation of
export trading companies and export trade associations.

PURPOSE AND STUMMARY

The purpose of H.R. 1799 is to increase exports of U.S. goods and
services by encouraging and facilitating the provision of export trade
services to U.S. companies through greater use of export trading com-
panies and export trade associations. The bill seeks to strengthen and
improve the effectiveness of such companies and associations by:

Establishing an office in the Department of Commerce specifically
authorized and directed to encourage the formation of export trading
companies, and to serve as a repository and channel of information
between U.S. producers of exportable goods and services, and U.S.
firms offering export trade services.

Giving export trading companies greater access to financial re-
sources and marketing information with which to export U.S. goods
and services by enabling certain banking organizations to invest a
limited proportion of their capital and surplus in export trading com-
panies (subject to prior approval of the Federal Reserve Board), and
to lend to such companies for purposes of financing exports.
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_ Permitting associations formed for the purpose of exporting serv-
ices to enjoy the same exemptions from U.S. antitrust restrictions un-
der the Webb-Pomerene Act as are already granted under existing law
to assoclations engaged in exporting goods, and providing both export
trade associations and companies greater certainty of their antitrust
status through issuance of certificates specifically exempting particular
export trade methods and activities from antitrust limitations.

BacrcerouxD

On the basis of hearings in the 96th Congress, the Committee on
Foreign Affairs reported favorably legislation to encourage the for-
mation and operation of export trading companies and associations
(H.R. 7230, Export Trading Company Act of 1980, introduced by Mr.
Bonker of Washington, and others, House Report 96-1151) which was
similar to the current bill (H.R. 1799). Two other committees of the
House to which that and similar legislation was referred jointly failed
to complete action, however, and the 96th Congress adjourned without
having an opportunity to consider HL.R. 7230. Early in the 97th Con-
gress, the Committee on Foreign Affairs commenced further hearings
on export trading companies and the competitive position of various
sectors of the U.S. economy, hearing testimony from executive branch
and public witnesses on the problems faced by export trading compa-
nies and possible legislative remedies which could have the effect of
expanding U.S. exports. The committee had under consideration in
these hearings several bills relating to export trading companies and
associations, including H.R. 1799, introduced by Mr. Bonker and other
Members.

These hearings by the committee, and its Subcommittee on Inter-
national Economic Policy and Trade, were conducted pursuant to the
committee’s jurisdiction over “export controls,” “measures to foster
commercial intercourse with foreign nations,” and “international eco-
nomic policy.” They confirmed that the export performance of U.S.
industries is a significant factor shaping the attitudes of foreign gov-
ernments and populations toward the United States, and thus in the
achievement of U.S. foreign policy objectives. U.S. political leadership
'is assessed partly in terms of the perception of U.S. economic strength,
particularly the ability of the U.S. economy to command a significant
share of global markets by competing effectively with the goods and
services of other industrialized exporting nations. U.S. trade deficits in
the past several years in excess of $25 billion annually appear to have
contributed to a weakening of U.S. foreign policy efforts by raising
doubts about U.S. economic vitality and suggesting a decline in U.S.
economic strength. The hearings also confirmed that export trading
companies have been effective in increasing the relative export market
share particularly of Japan, Korea, and several European nations, and
that they have the potential to increase U.S. exports significantly.

CoMMITTEE ACTION

H.R. 1799 was introduced by Mr. Bonker, a member of the commit-
tee, and other Members, on February 6, 1981, and was subsequently
referred to the Subcommittee on International Economic Policy and
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Trade. Following several subcommittee hearings on it and related bills,
the subcommittee on March 29,1982, marked up H.R. 1799 and reported
it favorably to the full Committee on Foreign Affairs with several
amendments.

The full Committee on Foreign Affairs considered the subcommit-
tee’s recommendations on H.R. 1799 on April 29, 1982, and ordered the
bill favorably reported to the House with a further amendment.

NEEp For THE LEGISLATION

Lack of operating capital and financing is the major obstacle to
expanded sales faced by American trading companies. Few U.S.-based
trading companies dre publicly traded corporations. Most are privately
held, inhibiting their ability to raise capital through issuance of stock
or other debentures. Few have significant assets except for accounts
receivable, against which most U.S. banks have traditionally been
reluctant to grant loans. Not only are trading companies generally
among the most asset-poor firms competing for bank loans, their
business success depends upon their abiiity to penetrate often poorly
understood foreign markets and to take other risks, such as operating
on the basis of oral rather than written contracts and sales agree-
ments, The successful trading company turns such risks into profits
by experience and intimate knowledge of its markets and customers.
Such intangibles, however, rarely meet the requirements of bank lend-
ing officers who must justify their loans to cautious superiors and reg-
ulatory agencies. Trading companies, therefore, typically command
the lowest loan ratings of any of the categories of businesses seeking
bank loans. Most trading company officials who testified before or
otherwise consulted with the commaittee indicated that they are able to
borrow only on their personal lines of credit, or against company re-
serves pledged as collateral. They were unanimous in citing this as the
major constraint on thi¥F business, particularly when their foreign
competitors have much greater access to short- and long-term
financing.

Statutory provisions and government regulations that directly or
indirectly discriminate against trading companies are a second ob-
stacle to their increased effectiveness as U.S. exporters. The reluctance
of banks to finance exports is itself a product of banking laws that
place a high premiwm on cautious lending policies and impose strict
separation between banks and commercial enterprises such as trading
companies. In addition. the restrictions. complexity. and uncertainty
of current antitrust laws inhibit producers of similar products and
services from entering into cooperative arrangements for purposes of
export marketing that could increase their exporting effectiveness.

As early as 1918, the Congress recognized the need to facilitate the
export of U.S. goods by exempting the export activities of firms from
certain U.S. laws that would place them at a competitive disadvantage
in foreign trade. In that year, the Congress passed the Webb-Pom-
erene Act permitting U.S. firms to form associations strictly for the
purpose of exporting goods without the antitrust contraints applicable
to domestic trade. In the 1930’s there were as many as 57 Webb-
Pomerene associations accounting for some 19 percent of total U.S.
exports. By 1979 the number had declined to 33, accounting for less
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than 2 percent of U.S. exports, Antitrust exemptions under Webb-
Pomerene are not available to exporters of services, currently one of
the strongest U.S. export sectors, and many producers of goods regard
Webb-Pomerene as providing insufficient protection from antitrust
penalties. )

No Federal agency is explicitly charged with assisting trading com-
panies and assuring that Federal regulations do not unnecessarily
hamper trading companies. In fact, some Federal regulations and
practices have just such an effect. For example, Conimerce Department
rules governing U.S.-sponsored international trade fairs discourage
exhibitors from displaying more than one line of merchandise per
booth. Export trading companies, however, typically handle disparate
lines of merchandise, and many are too small to be able to afford more
than one booth. Such mundane government insensitivity to the needs
of trading companies, while often inadvertent, is nonetheless damag-
ing to their effectiveness as exporters.

The need for assistance to trading companies in these three areas—
access to financing, assurance of antitrust exemption for specific ex-
port practices and activities, and designation of a federal agency
responsible for trading companies—was the basis for the committee’s
formulation and approval of H.R. 1799.

Issves ConsinereD BY THE COMMITTEE
ROLE OF THE SECRETARY OF COMMERCE

The committee determined that the Commerce Department is the
most appropriate agency to exercise responsibility for encouraging the
formation and successtul operation of U.S. trading companies. In
directing the Secretary of Commerce to establish within the Depart-
ment an office for export trading companies and associations, the com-
mittee anticipates and intends that such an office should become a
central repository of information useful to such companies and asso-
ciations, as well as information about their operations. In carrying out
its mandate to “promote and encourage” export trading companies
and associations, the oflice should represent the interests of trading
companies and associations in deliberations on Government decisions
affecting them, and should seek revision of regulations that interfere
with export transactions. It should provide necessary support to the
Secretary of Commerce in carrying out his authority to grant certi-
ficates of antitrust exemption under section 203 of HL.R. 1799. 1t is the
committee’s intent that applications for such certifications could be
filed at any branch office of the Commerce Department in the United
States or abroad. from which they would be immediately dispatched to
the Secretary, the office of trading companies and associations, and
other Federal officials required by section 203 to be consulted in the
processing of certification applications. A major responsibility of the
office of export trading companies and associations should be to educate
and otherwise enable personnel in the Commerce Department field
offices to assist and meet the informational needs of such firms.
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OPERATING FLEXIBILITY OF TRADING COMPANIES

In addition to expertise and experience with foreign markets, flexi-
bility and ability to respond quickly to trade opportunities are the key
requirements for the success of trading companies and associations.
Often the difference between a trading company’s response to an ex-
port opportunity and the response of firms producing the goods or
services to be exported is the ability of the trading company to make
quick decisions and to find creative means of realizing a profit. If a
profit cannot be realized directly from a markup of the price of the
goods or services to be exported, the trading company may be able to
realize a profit from the financing, from the shipping, or other export-
related services. Or it may be able to realize its profit by taking pay-
ment in kind from the foreign buyer, and finding a profitable buyer
for those goods either in the United States or a third country. Par-
ticularly when the trading company or associations takes title to U.S.
goods it hopes to export, 1t must find a profitable formula for making
the export as rapidly as possible to avoid tying up limited capital and
incurring storage and other charges. In the meantime, it has already
performed the service of removing the goods from the supplying com-
pany’s inventory and providing the supplier with resources with
which to continue production.

The committee gave high priority to this need for trading company
flexibility in its actions on H.R. 1799. In the area of bank investment
in and lending to trading companies, particularly, the committee
sought to avoid imposing conditions upon such participation that
would Impinge upon or constrain export trading company operation.
The committee followed the lead of the distinguished chairman of the
Committee on Banking, ¥inance and Urban Affairs, Mr. St Germain,
by substituting the bank investment provisions of legislation intro-
duced by Mr. gt Germain (H.R. 6016 for the original banking provi-
sions of H.R. 1799. That substitute amends *he Federal Reserve and
Bank Holding Company Acts to permit bank holding companies and
Edge Act institutions to invest a limited portion of their capital and
surpluses in export trading companies with the prior approval of the
Federal Reserve Board.

The committee considers it essential, however, that export trading
companies eligible for bank investment should have the widest possible
latitude to engage in activities other than exporting, provided that
such activities facilitate exports and that the export trading companies
achieve in the aggregate over a reasonable period of time (such as 5
years) a surplus of total exports over imports. The committee, there-
fore, changed the definition of export trading companies originally
proposed in H.R. 6016 from “exclusively” to “principally for purposes
of exporting goods or services produced in the United States”, and so
provides in H.R. 1799 (section 101(b)). Any more rigid standard,
including any standard which would require nonexport activities by a
trading company to result in exports on a transaction-by-transaction
(rather than an aggregate trade) basis would constitute a constraint
on trading company operations that would, in the view of the commit-
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tee, outweigh any advantages the trading company might realize from
bank investment.

The need reasonably to protect and assure the financial soundness
of banking institutions, and any depository banks affiliated with them,
also concerned the committee. Such protection is achieved, however,
through the limitations provided in H.R. 1799 on the proportion of
bank capital and surpluses (5 percent in the case of bank holding
companies, and 25 in the case of Edge Act corporations) that can be
put at risk in trading companies, and through prior review by the
Federal Reserve Board. It should not be sought by limiting the oper-
ating flexibility of the trading companies in which banks might choose
to invest. To impose banking standards, or the judgments of bank
regulatory agencies such as the Federal Reserve Board, upon the oper-
ating methods and practices of trading companies can only result in
greater risk to the investors by reducing the operating flexibility, and
thus the profitability, of trading companies.

It is the intent of the committee, therefore, that the Federal Reserve
Board should use its authority to reject proposed investments by bank-
ing institutions in export trading companies in any case where it con-
siders such an investment to involve undue risk or other undesirable
features. Once such an investment is approved, however, the Federal
Reserve Board should not seek to exercise control over export trading
company operations by placing conditions on bank lending or on the
bank investment itself. H.R. 1799 provides that the only purposes for
which the Federal Reserve Board is authorized to impose such condi-
tions is to “prevent conflicts of interest, undue concentration of re-
sources, and decreased or unfair competition”. Such conditions are to
be set forth prior to the investment.

EXPORT OF SERVICES

The need to facilitate the export of U.S. services was found by the
committee to be particulariy compelling. The United States has the
largest service sector of any national economy in the world. Services
currently account for about 65 percent of the total U.S. gross national
product. Although the exports of services contribute importantly to the
balance of trade, that contribution is not as great as it might be in light
of the extent and high quality of services available from U.S. firms.
Firms in the service sector have been even less aggressive than produc-
ers of goods seeking to exploit export markets. The committee believes
that an essential element of anv export expansion policy is greater em-
phasis on encouraging export of services. .

H.R. 1799 would make producers of services eligible for the antitrust
exemptions currently available only to producers of goods under the
Webb-Pomerene Act. This would enable providers of services to coor-
dinate their efforts for purposes of exporting those services by forming
export trade associations. Engineering firms, for example, with ditfer-
ent but complementary specialties could associate for purposes of bid-
ding on large construction projects abroad without concern for antl-
trust violations. As with existing Webb-Pomerene associations, service
export associations would be subject to the various Webb- Pomerene re-
quirements discussed under “Antitrust Certification” below.
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The committee is aware and took note that, particularly in the legal
community, there is a body of opinion that the Webb-Pomerene law
should be repealed on grounds that it encourages formation of car-
tels. The National Commission for the Review of Antitrust Laws and
Procedures recomunended in 1979 that Congress consider repealing the
act. There has been ample time for the appropriate committees of the
Congress to endorse such a repeal, but they have not done so. The com-
mittee feels, therefore, that as long as the Webb-Pomerene Act remains
in force, it should at least be made equitable by including exporters of
services on an equal basis with exporters of goods under the act.

ANTITRUST CERTIFICATION

H.R. 1799 revises the conditions under which export trading asso-
ciations may be granted exemption from antitrust laws under the
Webb-Pomerene Act, makes such exemptions available as well to ex-
port trading companies, and provides for issuance of certificates of
exemption by the Secretary of Commerce for particular export ac-
tivities and methods to give export trading firms greater certainty of
exemption. It is the committee’s intent that, provided such firms op-
erate strictly within the terms of their certification of exemptions from
antitrust laws, that they not be liable nnder those laws for any un-
foreseeable damages that might occur to any other firm in U.S. do-
mestic commerce. Such protection from liability is essential if the
“chilling™ effect of antitrust laws npon efforts to export by export
trading companies and associations is to be reduced.

The committee expects the Secretary of Commerce, however, and
the Attorney General and Federal Trade Commission with whom he
(or she) is required to consult in issuing certificates of antitrust ex-
emption, to examine carefully the possibility of any damage occurring
to any other firm or entity in U.S. domestic commerce, and to deny
such certification where any such damage is reasonably foreseeable,
bearing in mind that injured parties will not have recourse to recover
their loss. The committee intends, also, that the Attorney General and
Federal Trade Commission, who are given exclusive authority to chal-
lenge the validity of a certification once issued, should exercise that
authority with viligance. The committee does not intend to preclude
any party from challenging the actions of an export trading company
or association on grounds that such company or association has ex-
ceeded or otherwise violated the terms of its certification, nor to pre-
clude the collection of damages under the antitrust laws should such
allegations and evidence of such resulting injury be affirmed by an
apnrooriate court of law.

While the United States has traditionally exercised leadership in
promoting competitive world markets and discouraging cartelization
of trade through elaborate and aggressively enforced antitrust laws, it
is the committee’s view that current world trade practices necessitate
the adjustment in U.S. antitrust policy recommended in H.R. 1799.
Few if any nations with which the U.S. exporters must compete in
world markets impose as strict antitrust limitations upon their ex-
porters, or enforce their antitrust laws as aggressively with respect to
export transactions, as the United States. This has increasingly con-
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stituted a marketing advantage for competitors of the United States.
While, arguably, U.S. antitrust constraints on export transactions are
not actuaﬁy as severe as exporters perceive them to be, there is clear
need to provide greater freedom of cooperation by U.S. firms in pur-
suing export market opportunities on a footing more equal to that
enjoyed by their foreign competitors. The Webb-Pomerene Act pro-
vides a limited and well-tested basis for such cooperation. Its applica-
bility to export trading companies, and strengthening through the
mechanism of antitrust exemption certification, represents in the view
of the committee a moderate response to this need without serious risk
of reducing domestic competition or encouraging further formation of
international cartels.

FORMATION OF TRADING COMPANIES

It should be pointed out that nothing in current law directly pre-
cludes formation of export trading companies or their financing by
individuals and corporations other than vanking institutions. Indeed,
there are scores of export trading companies and other firms specializ-
ing in services to exporters. Nothing 1 H.R. 1799 is intended by the
committee to limit the formation of trading companies, to require trad-
ing companies to enter into affiliations with banks or to obtain antitrust
certification; nor is there any intent to suggest that export trading
companies and associations that choose to afliliate with banks or obtain
antitrust certifications are necessarily superior to those that do not.
On the contrary, the committee hopes passage of this legislation will
encourage greater attention to and confidence in export trading compa-
nies, fuller appreciation of their role as engines of export, and increased
investment -in them, particularly by well-capitalized corporations.

The committee notes, furthermore, that various state and local
governmental entities, including port authorities, have both the
authority and the potential to promote exports. These entities can be
helpful in the overall national effort to expand U.S. exports by de-
veloping innovative export programs geared to local, state, and
. regional economic needs and strengths. Nothing in H.R. 1799 i1s
intended, therefore, to restrict or prevent such entities from organiz-
ing, owning, or otherwise participating in or supporting export trad-
ing companies consistent with local and State laws. Nothing in this
bill is intended to preclude subsidiaries or affiliates of railroads from
functioning as export trading companies, provided the railroad and
export trading company maintain separate identities and separately
managed operations, and otherwise comply with the Interstate Com-
merce Act.

The committee expects neither export trading companies, nor the
provisions of this legislation to facilitate their operations, to be a

anacea for solving U.S. export problems. In light of those problems,

owever, which are serious and costly in both dollars and U.S. jobs,
the committee feels no stone should be left unturned in the search for
means even marginally to expand exports. The Export Trading Com-
pany Act of 1982 (H.R. 1799) is but one step toward increasing U.S.
jobs by regaining U.S. export markets.
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SECTION-BY-SECTION ANALYSIS

Section 1—Short title

Section 1 provides that the act may be cited as the “Export Trading
Company Act of 1982.”

Section 2—Findings,; declaration of purpose

Section 2 sets forth the findings of the Congress, including: that
“exports are responsible for * * * one out of every nine manufacturing
jobs * * * and one out of every seven dollars of total United States
goods produced”; that service-related industries “offer the greatest
potential for significantly increased industrial trade’; that export
services in the United States are fragmented and the U.S. economy
needs “well-developed export trade intermediaries”; that State and
local governmental authorities “can be an important source for expan-
sion of total United States exports”; and that U.S. trading companies
“should be able to draw on the resources, expertise, and knowledge of
the United States banking system.”

The purpose of the legislation is to increase U.S. exports by estab-
lishing in the Commerce Department an office to promote export trad-
ing companies and export trade associations, by transferring to the
Commerce Department responsibility for administering the Webb-
Pomerene Act, by making that act applicable to the export of services
as well as goods, and by otherwise encouraging more efficient export
trade services.

Section 3—Definitions

“Export trade,” “export trade services,” “export trading company,”
“export trade associations,” and “United States” are defined in section
3 of the bill. These definitions, however, apply only to sections 2
through 4 of the bill because Titles I and II (below) contain their
own definitions, or employ definitions in existing statutes.

Section —Office of Export Trade in the Department of Commerce

Section four directs the Secretary of Commerce to establish within
the Departemnt of Commerce an office to promote and encourage for-
mation of export trade associations and export trading companies.

TITLE I—EXPORT TRADING COMPANIES

"
]

Title~F~amends the Bank Holding Company Act of 1956 and the
Federal Reserve Act to facilitate the financing of export trading
companies,

Section 101(a) amends the Bank Holding Company Act of 1956 to
permit bank holding companies, with the approval of the Federal Re-
serve Board, to invest up to 5 percent of consolidated capital and sur-
plus in an export trading company. In granting such approval, the
Federal Reserve Board is directed to consider the “financial and man-
agerial resources, competitive situation, and future prospects” of the
investing company and the export trading company, and may impose
restrictions “to prevent conflicts of interest, unsafe or unsound banking
practices, undue concentration of resources, and decreased or unfair
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competition.” Extension of credit by a bank holding company to its
export trading companies would be limited to 10 percent of the hold-
ing company’s capital stock and surplus to any single trading company,
and 20 percent of such stock and surplus to all trading companies.
Export trading companies could underwrite, sell, or distribute secu-
rities in the United States only to the extent their investing bank hold-
ing companies could legally do so, and could not engage in manufac-
turing or agricultural production, or use a name similar to a parent
banking organization.

Subsection (b) amends section 25(a) of the Federal Reserve Act to
permit banking institutions organized under the Edge Act to invest
up to 25 percent of capital and surplus, subject to the same require-
ments of Federal Reserve Board approval and limitations as described
for bank holding companies in subsection (a) above.

The amendments made by this title define “export trading company”
as a company organized “principally” for the purpose of exporting,
or facilitating the export, of U.S. goods and services.

TITLE II-—ANTITRUST PROVISIONS

Title IT substantially amends the Webb-Pomerene Act (the “Act”)
to expand the eligibility of export trading organizations for exemption
from the antitrust laws, and to provide for Federal certification of
such exemptions.

Section 201 amends the definition section of the Act to include defini-
tions of export trade (which is defined to include the export of goods
and services) and export trading companies, which will also be eligible
for the antitrust exemptions under section 2 of the Act.

Section 202 amends section 2 of the Act to exempt from antitrust law
restrictions the activities of export trading associations and export
trading companies provided those activities are not in restraint of
trade within the United States, do not restrain any domestic competi-
tor, and do not substantially lessen competition within the United
States, except to the extent such activities may have a “direct substan-
tial and reasonably foreseeable effect on trade or commerce within the
United States.” Such exception is to be specified in a certificate issued
under section 4 of the Act.

Section 203 makes a technical amendment to section 3 of the Act.

Section 20+ amends the Act to provide for procedures for the cer-
tification of export trade associattons and export trading companies
for the antitrust exemption provided in the Act. Applicants are re-
quired to submit information set forth in section 4 of the Act, in-
cluding such information as the Secretary of Commerce (the “Secre-
tary”) considers necessary. The Secretary is required to issue a cer-
tificate within ninety (90) days after receiving an application, after
consultation with the Attorney General and the Federal Trade Com-
mission, specifying permissible export trade activities and methods,
and any terms or conditions the Secretary considers necessary. Pro-
vision is made for expedited certification for temporary export trade
activities and bidding or export sales deadlines. Certification decisions
of the Secretary may be appealed under sections 556 and 557 of Title
5, United States Code (provisions of the Administrative Procedure
Act). Provision is made for amendment of certificates on the basis

v
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of material changes affecting certified export trading companies and
associations, and for modification of the activities of certified com-
panies or associations and revocation of certificates by the Secreta_-rif,
after opportunity for a hearing in accordance with Section 554 of Title
5, United States Code. The Attorney General and Federal Trade
Commission are authorized to bring court actions to invalidate certi-
fications 80 days after notice to the affected export trading association
or export trading company, and no other person has standing to bring
such actions.

Section 204 also amends the Act as follows : The Secretary is directed
to issue proposed guidelines, within 90 days after enactment of the
bill, for determining whether an export trade association or export
trading company meets the requirements for certification under the
Act. The guidelines are to be open for public comment for a period of
30 days prior to publication of final guidelines. Promulgation of these
guidelines is exempt from the Administrative Procedure Act. Certified
export trade associations and export trading companies are required
to report to the Secretary annually on activities relevant to their cer-
tificates. Information submitted by export trade associations and ex-
port trading companies with respect to certification and in the required
reports shall be confidential and exempt from disclosure (except for
certain law enforcement procedures) to the extent the information
deals with trade secrets or confidential business or financial informa-
tion. The Secretary may require modification of the operations of a
certified association or trading company to comply with the interna-
tional obligations of the United States. The Secretary is directed to
issue regulations to carry out the Act, after consultation with the
Attorney General and the Federal Trade Commission.

Section 205 provides that export trade associations operating under
the Webb-Pomerene Act immediately before the enactment of the bill
may elect to continue to be governed by the Act as in existence prior
to enactment, or by the Act as amended by the bill. If they choose the
latter, they are certified automatically under the new provisions of the
act upon filing the required applications for certification within 180
days after the date of enactment of the bill.

REQUuirep RErorTs SecTioN
COST ESTIMATE

H.R. 1799 provides no authorization of appropriations. The Con-
gressional Budget Office estimate set forth below, is that up to $500,000
in fiscal year 1983 may be necessary for the administration of ac-
tivities mandated in the bill. The committee agrees with the projected
cost estimate of the Congressional Budget Office.

INFLATIONARY IMPACT STATEMENT

No authorization of appropriations is contained in H.R. 1799.
Furthermore, the principal purpose of the bill is to stimulate U.S.
exports, thereby strengthening the international position of the U.S.
dollar. Therefore, the enactment of this legislation would have no
identifiable impact on inflationary forces, and in fact should bé
counterinflationary over a period of time.
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STATEMENTS REQUIRED BY CLAUSE 2(1) (3) OF HOUSE RULE XI

(&) Owersight findings and recommendations

Among the principal oversight activities which contributed to the
formulation of H.R. 1799 have been hearings and review of the legis-
lation by the Subcommittee on Economic Policy and Trade, as well
as the full committee (described under “Committee Action”). The
committee also notes that it conducted extensive hearings on a similar
bill, H.R. 7230, which it reported in 1980. Based on this lengthy re-
view of export trading company legislation, the committee recom-
mends the passage of H.R. 1799.

(3) Budget authority
The enactment of H.R. 1799 will create no new budget authority.

(¢) Commaittee on Government Operations summary

No oversight findings and recommendations which relate to this
measure have been received by the Committee on Government Opera-
tions under clause 4(c) (2) of Rule X of the Rules of the House.

(d) Congressional Budget Office cost estimate
U.S. CoxNGRESS,
CoxeresstoNar, Booeer OFFICE,
Washington, D.C., May 12, 1982.
Hon. CreyMe~T J. ZABLOCKI,
Chairman, Committee on Foreign Afairs, U.S. House of Representa-
iwves, Washington, D.C.

Dear Mr. CHaRMAN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
H.R. 1799, the Export Trading Company Act of 1982, as ordered re-
ported by the House Committee on Foreign Affairs, April 22, 1982.

H.R. 1799 would direct the Secretary of Commerce to actively pro-
mote the formation of export trading companies. It would require
that an office within the Department of Commerce (DOC) be estab-
lished with responsibility for providing information about export
trade services, as well as reviewing and certifying export trading
companies. The DOC, after consultation with the Attorney General
and the Federal Trade Commission (FIC), would be required to
issue rules and regulations within 90 days after date of enactment
of H.R. 1799.

While H.R. 1799 provides no authorization of appropriations to
carry out the activities outlined in the bill, nonetheless certain costs
will be incurred in order to implement H.R. 1799. Depending upon
the number and complexity of the applications for certification, it
is estimated that up to $500,000 in fiscal year 1983, and somewhat less
annually thereafter, may be necessary to promote export trading com-
panles as well as to adequately administer the certification process
in the DOC. This amount would cover staff time, plus overhead and
printing costs.

At the present time the FTC is responsible for registering export
trading companies. Under current law, registration is virtually as-
sured, however, and no review or evaluation is conducted. nor are cer-
tificates issued. While H.R. 1799 would transfer the administrative
functions for the activity to the DOC, the FTC as well as the Attorney
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General would have the authority, consistent with the standards of
the Webb-Pomerene Act, to invalidate a certificate issued to an export
trading company. Thus, each application for certification will require
review to determine possible antitrust violations. It is expected that
this increased involvement of the FTC and the Attorney General in
the certification process would impose an additional workload upon
these two agencies. However, it is not possible to estimate at this time
the extent to which potential anti-competitive problems will occur,
and hence the magnitude of the additional resources required to fulfill
the requirements of the bill.

In addition, the Board of Governors of the Federal Reserve System
would have authority over banking organizations which are affected
by the provisions in this bill. Any additional costs to the Federal
Reserve, which is off-budget, would be offset by raising the assessments
that fund all of its activities.

Should the Committee so desire, we would be pleased to provide
further details on this estimate.

Sincerely,
Avice M. Rrviix,
Director.

Criraxces 1N Existixg Law Mape By tHE Binr, As REPORTED

In compliance with clause 8 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

Secrion 4 oF THE Baxk Howping CoMraNy Act

INTEREST IN NONBANKING ORGANIZATIONS

Sec. 4. (a) * * =

* * * * * - *

(c) The prohibitions in this section shall not apply to any bank
holding company which is (i) a labor, agricultural, or horticultural
organization and which is exempt from taxation under section 501 of
the Internal Revenue Code of 1954, or (ii) a company covered in 1970
more than 85 per centum of the voting stock of which was collectively
owned on June 30, 1968, and continuously thereafter, directly or indi-
rectly, by or for members of the same family, or their spouses, who are
lineal descendants of common ancestors; and such prohibitions shall
not, WiEh)refpfcg'to any other bank holding company, apply to—

1
* = ] * * x *
(12) shares retained or acquired, or activities engaged in, by
any company which becomes. as a result of the enactment of the
Bank Holding Company Act Amendments of 1970, a bank holding
company on the date of such enactment, or by any subsidiary
thereof, if such company—
(A) within the applicable time limits prescribed in sub-
section (a) (2) of this section (i) ceases to be a bank holding
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company, or (ii) ceases to retain direct or indirect owner-
ship or control of those shares and to engage in those activi-
ties not authorized under this section; and

(B) complies with such other conditions as the Board may
by regulation or order prescribe; [or]

(13) shares of, or activities conducted by, any company which
does no business in the United States except as an incident to its
international or foreign business, if the Board by regulation or
order determines that, under the circumstances and subject to the
conditions set forth in the regulation or order, the exemption
would not be substantially at variance wich the purposes of this
Act and would be in the public interest[.J ; or

(14) skares of any company which is an export trading company
whose acquisition (including each acquisition of shares) or forma-
tion by a bank holding company has been approved by the Beard,
except that such investments, whether direct or indirect, in such
shares shall not exceed 5 percent of the bank holding company’s
consolidated capital and surplus. No approval may be granted by
the Board under this paragraph wnless the Board has taken inlo
consideration the financial and managerial resources, competitive
sttuation, and future prospects of the bank holding company and
the export trading company invelved and has imposed such re-
strictions, by regqulation or otherwise, as the Board deems neces-
sary to prevent conflicts of interest, unsafe or unsound banking
practices, undue concentration of resources, and decreased or un-
fair competition. Notwithstanding any other provision of law, in
any case in which a bank holding company nvests in an export
trading company, such bank holding company shall be deemed
to be a member bank,with respect to such export trading company,
for purposes of section 234 of the Federal Reserve Act, and such
export trading company shall be deemed to be an affiliate for pur-
poses of such section, except that amounts invested pursuant to the
first sentence of this paragraph shall not apply with respect to the
limit@ions imposed under section 234 of the Federal Reserve Act.
For purposes of this paragraph, the term ‘export trading com-
pany’ means a company which does business under the laws of the
United States or any State and which i3 organized and operated
principally for purposes of exporting goods or services produced
s the United States or which facilitates the exportation of goods
or services produced in the United States by unaffiliated persons
by providing one or more export trade services. For purposes of
this paragraph, the term ‘export trade services’ includes consult-
ing, international market research, advertising, marketing, prod-
uct research and design, legal assistance, transportation including
trade documentation and freight forwarding communication and
processing of io'rez'g'n. orders to and for exporters and foreign pur-
chasers, ware ing, foreign exchange, and financing, when pro-
vided in order to facilitate the export of goods or services produced
in the United States. For purposes of this paragraph, an export
trading company (A) may engage in or hold shares of a company
engaged in the business of underwcriting, selling, or distridbuting
securities in the United States only to the extent that its bank hold-
ing company investor may do 3o under applicable Federal and
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State banking law and regulations, and (B) may not engage in
manufacturing or agriculiuwral production activities. T he name of
the export trading company involved shall not be similar in any
respect to the name of the bank holding company which owns any
of its voting stock or other evidences of ownership.
In the event of the failure of the board to act on any application for an
order under paragraph (8) of this subsection within the ninety-one-
day period which begins on the date of submission to the Board of the
complete record on that application, the application shall be deemed
to have been granted. The Board shall include in its annual report to
the Congress a description and a statement of the reasons for approval
of each activity approved by it by order or regulation under such para-
graph during the period covered by the report.

SecrioN 25 oF THE FrepeEraL REsgrvE Aot

BANEKING CORPORATIONS ATUTHORIZED TO DO FOREIGN BANKING BUSINESS

Skc. 25 (a). Corporations to be organized for the purpose of engag-
ing in international or foreign banking or other international or for-
eign financial operations, or in banking or other financial operations
in a dependency or insular possession of the United States, either dir-
ectly or through the agency, ownership, or control of local institutions
in foreign countries, or in such dependencies or insular possessions as
provided by this section, and to act when required by the Secretary
of the Treasury as fiscal agents of the United States, may be formed by
any number of natural persons, not less in any case than five : Provided,
That nothing in this section shall be construed to deny the right of the
Secretary of the Treasury to use any corporation organized under this
section as depositaries in Panama and the Panama Canal Zone, or in
the Philippine Islands and other insular possessions and dependencies
of the United States.

The Congress hereby declares that it is the purpose of this section
to provide for the establishment of international banking and financial
corporations operating under Federal supervision with powers suffici-
ently broad to enable them to compete effectively with similar foreign-
owned institutions in the United States and abroad; to afford to
the United States exporter and importer in particular, and to
United States commerce, industry, and agriculture in general, at all
times a means of financing international trade, especially United
States exports to foster the participation by regional and smaller
banks throughout the United States in the provision of international
banking and financing services, to all segments of United States agri-
culture, commerce, and industry, and, in particular small business and
farming concerns; to stimulate competition in the provision of inter-
national banking and financing services throughout the United States;
and, in conjunction with each of the preceding purposes, to facilitate
and stimulate the export of United States goods, wares, merchan-
dise, commodities, and services to achieve a sound United States inter-
national trade position. The Board of Governors of the Federal Re-
serve System shall issue rules and regulations under this section con-



24

sistent with and in furtherance of the purposes described in the pre-
ceding sentence, and, in accordance therewith, shall review and revise
any such rules and regulations at least once every five years, the first
such period commencing with the etfective date of rules and regula-
tions 1ssued pursuant to section 3 (a) of the International Banking Act
of 1978, in order to ensure that such purposes are being served in light
of prevailing economic conditions and banking practices.

Such persons shall enter into articles of association which shall
specify 1n general terms the objects for which the association is
formed and may contain any other provisions not inconsistent with
law which the association may see fit to adopt for the regulation of
its business and the conduct of its affairs.

Such articles of association shall be signed by all of the persons
intending to participate in the organization of the corporation and,
thereafter, shall be forwarded to the Board of Governors of the
Federal Reserve System and shall be filed and preserved in its office.
The persons signing the said articles of association shall, under their
hands, make an organization certificate which shall specifically state:

First. The name assumed by such corporation, which shall be subject
to the approval of the Board of Governors of the Federal Reserve
System.

Second. The place or places where its operations are to be carried on.

Third. The place in the United States where its home office is to be
located.

Fourth. The amount of its capital stock and the number of shares
into which the same shall be divided. ‘

Fifth. The names and places of business or residence of the persons
executing the certificate and the number of shares to which each has
subscribed.

Sixth. The fact that the certificate is made to enable the persons
subscribing the same, and all other persons, firms, companies, and
corporations, who or which may thereafter subscribe to or purchase
shares of the capital stock of such corporation, to avail themselves
of the advantages of this section. '

The persons signing the organization certificate shall duly acknowl-
edge the execution thereof before a judge of some court of record or
notary public, who shall certify thereto under the seal of such court or
notary, and thereafter the certificate shall be forwarded to the Board
of Governors of the Federal Reserve System to be filed and preserved
in its office. Upon duly making and filing articles of association and an
organization certificate, and after the Board of Governors of the Fed-
eral Reserve System has approved the same and issued a permit to
begin business, the association shall become and be a body corporate,
and as such and in the name designated therein shall have power to -
adopt and use a corporate seal, which may be changed at the pleasure
of its board of dircctors; to have succession for a period of twenty
years unless sooner dissolved by the act of the shareholders owning
two-thirds of the stock or by an Act of Congress or unless its franchises
become forfeited by some violation of law; to make contracts; to sue
and be sued, complain, and defend in any court of law or equity; to
elect or appoint directors; and, by its board of directors, to appoint
such officers and employees as may be deemed proper, define their
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authority and duties, require bonds of them, and fix the penalty
thereof, dismiss such oflicers or employees, or any thereof, at pleasure
and appoint others to fll their places; to prescribe, by its board of
directors, by-laws not inconsistent with law or with the regulations of
the Board of Governors of the Federal Reserve System regulating the
manner in which its stock shall be transferred, its directors elected or
appointed, its officers and employees appointed, its property trans-
ferred, and the privileges granted to it by law exercised and enjoyed.

Each corporation so organized shall have power, under such rules
and regulations as the Board of Governors of the Federal Reserve Sys-
tem may prescribe :

(a) To purchase, sell, discount, and negotiate, with or without its
indorsement or gunaranty, notes, drafts, checks, bills of exchange,
acceptances, including bankers’ acceptances, cable transfers, and other
evidences of indebtedness; to purchase and sell, with or withhout its
indorsement of guaranty, securities, including the obligations of the
United States or of any State thereof but not including shares of stock
in any corporation except as herein provided; to accept bills or drafts
drawn upon it subject to such limitations and restrictions as the Board
of Governors of the Federal Reserve System may unpose; to issue
letters of credit; to purchase and sell coin, bullion, and exchange; to
borrow and to lend money ; to issue debentures, bonds. and promissory
notes under such general conditions as to security and such limitations
as the Board of Governors of the Federal Reserve System may pre-
scribe; to receive deposits outside of the United States and to receive
only such deposits within the United States as may be incidental to or
for the purpose of carrying out transactions in foreign countries or
dependencies or insular possessions of the United States; and gener-
ally to exercise such powers as are incidental to the powers conferred
by this Act or as may be usual, in the determination of the Board of
Governors of the Federal Reserve System, in connection with the
transaction of the business of banking or other financial operations in
the countries, colonies, dependencies, or possessions in which it shall
transact business and not inconsistent with the powers specifically
granted herein. Nothing contained in this section shall be construed to
prohibit the Board of Governors of the Federal Reserve System, under
‘1ts power to prescribe rules and regulations, from limiting the aggre-
gate amount of liabilities of any or all classes incurred by the corpora-
tion and outstanding at any one time. YWhenever a corporation
organized under this section receives deposits in the United States
authorized by this section it shall carry reserves in such amounts as
the Board of Governors of the Federal Reserve System may prescribe
for member banks of the Federal Reserve System.

(b) To establish and maintain for the transaction of its business
branches or agencies in foreign countries, their dependencies or col-
onies, and in the dependencies or insular possessions of the United
States, at such places as may be approved by the Board of Governors
of the Federal Reserve System and under such rules and regulations
as it may prescribe, including countries or dependencies not specified
in the original organization certificate.

(e) (1) With the consent of the Board of Governors of the Federal
Reserve System to purchase and hold stock or other certificates of
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ownership in any other corporation organized under the provisions of
this section, or under the laws of any foreign country or a colony or
dependency thereof, or under the laws of any State, dependency, or
insular possession of the United States but not engaged in the general
business of buying or selling goods, wares, merchandise or commodities
in the United States, and not transacting any business in the United
States except such as in the judgment of the Board of Governors of
the Federal Reserve System may be incidental to its international or
foreign business: Provided, however, That, except with the approval
of the Board of Governors of the Federal Reserve System, no corpora-
tion organized hereundershall invest in any one corporation an amount
in excess of 10 per centum of its own capital and surplus, except in a
corporation engaged in the business of banking, when 15 per centum
of its capital and surplus may be so invested : Provided further, That
no corporation organized hereunder shall purchase, own, or hold stock
or certificates of ownership in any other corporation organized here-
under or under the laws of any State which is in substantial competi-
tion therewith, or which holds stock or certificates of ownership in
corporations which are in substantial competition with the purchasing
corporation.

(2) (A) Notwithstanding any other provision of law, with the ap-
proval of the Board of Governors of the Federal Reserve System, a
corporation organized under this section inay purchase und hold stock
or othei certificates of ownership in any other corporation which is an
export trading company. No approval may be granted by the Board
under this paragraph wnless the Board has taken into consideration
the financial and managerial resources, competitive situation, and fu-
ture prospects of the corporations involved and has imposed such re-
strictions, by regulation or otherwise, as the Board deems necessary to
prevent conflicts of tnterest, unsafe or vnsound banking practices, un-
due concentration of resources, and decreased or unfair competition.
No corporation organized under this section shall invest in such export
trading companies in an amount in excess of 25 percent of s own
capital and surplus. T he second provise of paragraph (1) shall apply
to any corporation referred to in this paragraph.

(B) Notwithstanding any other provision of iaw, ‘n any case in
which a corporation organized wunder this section purchases or holds
stock or other certificates of ownership in any other corporation which
is an export trading compony, such acquiring corporation, or any bank
or banking institution which purchases or holds stork or other cer-
tificates of ownership in such acquiring corporation, shall be deemed
to be a member bank. with respect to such export trading company,
for purposes of section 234 of this Act. and such export trading com-
pany shall be deemed to be an affiliate for purposes of such section,
except that amounts invested pursuant to subparagraph (A1) shall not
apply with respect to the limitations imposed under section 234 of
this Act.

(C) For purposes of this section—

(2) the term “export trading company™ means @ company which
does business under the laws of the United States or any State
and which is organized and operated principally for purposes of
exporting goods or services produced in the United States or
which facilitates the exportation of goods or services produced
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in the United States by unaffiliated persons by providing one or
more export trade services; and

(%) the term “export trade services” includes consulting, in-
ternational market research, advertising, marksting, product re-
search and design, legal assistance, transportation, including trade
documentation and freight forwarding, communication and proc-
essing of foreign orders to and for exporters and foreign pur-
chasers, warehousing, foreign exchange, and financing, when pro-
vided in order to facilitate the czport of goods or services pro-
duced in the United States.

(DY For purposes of this subsection, and export trading compary—

(2) may engage in or hold shares of a company engaged in the
business of undereriting, selling, or distributing securities in the
United States only to the cxtent that the corporation which is or-
ganized under this section and which invests in the company de-
fined in this clause may do so under applicable Federal and State
banking law and regulations; and

(72) may not engage in manufecturing or agricultural produc-

. tiom activiities.

(EY The name of the export trading company involved shall not be
similar in any respect to the name of the corporation organized un-
der this section which owns any of its voting stock or other evidences
of ownership.

* » * » * * *

Wesp-PoxMERENE AcT
AN ACT To promote export trade, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [That the words “ex-
port trade” wherever used in this Act mean solely trade or commerce
in goods, wares, or merchandise exported, or in the course of being
exported from the United States or any Territory thereof to any for-
eign nation; but the words “export trade’” shall not be deemed to in-
clude the production, manufacture, or selling for consumption or for
resale, within the United States or any Territory thereof, of such
goods, wares, or merchandise. or any act in the eourse of such produc-
tion, manufacture, or selling for consumption or for resale.

[That the words “trade within the United States™ wherever used
in this Act mean trade or commerce among the several States or in
any Territory of the United States, or in the District of Columbia,
or between any such Territory and another, or between any such Ter-
ritory or Territories and any State or States or the District of Colum-
bia. or between the District of Columbia and any State or States.

[That the word ‘association’” wherever used in this Act means any
corporation or combination, by contract or otherwise, of two or more
persons, partnerships, or corporations.]

SECTION 1, DEFINITIONS.
Asused in this Act—

(1) Exrorr rrape—The term “export trade’ means trade or
commerce in goods or services prodiuced in the United States
which are exported, or in the course of being exporited, from the
United States to uny other country.
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(2) Services—T he term “services” includes amusement, archi-
tectural, awtomatic data processing, business, commaunications,
consulting, engineering, financial, insurance, legal, management,
repair, traming, and transportation services.

(8) Exrorr reapr acTiviries.—T he term “export trade activi-
ties” means activities and agreements made in the couse of export
trade.

(4) Srare—The term “State’ means any of the several States
of the United States, the District of Columbia, the (ommon-
wealth of Puerto Rico. the Virgin [Islands, American Samoa,
Gruam, the Commonacealth of the Northern Mariana [slands, and
the Trust Territory of the Pacific Islands.

(5) Uxirep srares.—T he term “United States” means the sev-
eral States of the United States, the District of Columbia, the
Commoracealth of Puerto Rico, the Virgin Islands, American
Namoa, Guam, the Conumonwealth of the Northern M ariana
[slands, and the Trust Tervitory of the Pacific Islands.

(6) Mreruops oF oreririon ~—The term “methods of operation”
means the methods by which an association or cxport trading
company conducts or proposes to conduct export trade.

(7) Assocrarioy.—The term “association’ means any combina-
tion, by contract or other arrangement, of two or more persons
(A) who are eitizens of the United States, or (B) which are part-
nerships or corporations created and ewisting wunder the laws of
any State or of the United States.

(8) Exrorr rrRaDING coMPaNy —T he term “export trading com-
pany” means any person, corporation, partnership, association,
or similar organization, which does business under the laws of the
United States or any State und which is organized and operated
principally for purposes of—

(d) exporting goods or scrvices produced in the United
States; or

(B) facilitating the exportation of goods or services pro-
duced in the United States by unaffilriated persons by provid-
ing one or more export trade services.

(8) Axzirrusr Laws~—T he term “antitrust laws” means the Act
of July 2, 1890 (commonly known as the Sherman Act; 15 U.S.0.
1-7) ; sections 73 throwugh 77 of the Act of August 27, 1894 (com-
mondy known as the Wilson Tariff Act; 15 U.S.0. 8-11); the
Clayton Act (15 U.S.C. 12 ¢t seq.) ; and section 5 of the Federal
Trade Commission Aect (15 U.S.C. 45) to the extent that section
5 applies to unjair methods of competition.

(10) Secrerary.—T he term “Secretary” means the Secretary
of Commerce.

(11) ArroryEYy cENERAL—T he term “Attorney General” means
the Attorney General of the United States.

(12) Couyisston.—The term “Commission™ means the Federal
Trade Commission.

[Sec. 2. That nothing contained in the Act entitled “An Act to pro-
tect trade and commerce against unlawful restraints and monopo-
lies,” approved July second, eighteen hundred and ninety. shall be
construed as declaring to be illegal an association entered into for
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the sole purpose of engaging in export trade and actually engaged
solely in such export trade, or an agreement made or act done 1n the
course of export trade by such association, provided such association,
agreement, or act is not in restraint of trade within the United States,
and is not in restraint of the export trade of any domestic com-
petitor of such association: And provided further, That such associa-
tion does not, either in the United States or elsewhere, enter into any
agreement, understanding, or conspiracy, or do any act which arti-
ficially or intentionally enhances or depresses prices within the United
States of commodities of the class exported by such association, or
which substantially lessens competition within the United States or
otherwise restrains trade therein.]

SEC. 2. EXEMPTION FROM ANTITRUST LAWS.

(a) EriciiLiry —Any association entered into for the sole purpose
of engaging in export trade and actually cngaged or proposed to be
engaged solely in such export trade and the ewport trode activities and
methods of operation of such association, and the export trade, export
trade activities, and methods of operation of any export trading com-
pany, shall, when such association or export trading company is cer-
tifiedd in accordance with the procedures set forth in this Act, be
eligible for the exemption provided in subsection (b), if—

(1) such association and its ewport trade, export trade ac-
tivities, and methods of operation, or the export trade, export
trade activities, and methods of operation of such export trading
company are not in restraint of trade within the United States
and are not in restraint of the export trade of any domestic com-
petitor of such association or export trading company; and

(2) such association or export trading company does not, either
wn the United States or elsewhere, enter into any agreement, un-
derstanding, or conspiracy or do any act which artificially or in-
tentionally enhances or depresses prices within the United States
of goods or services of the class exported by such association or
export trading company, or which substantially lessens compe-
tition within the United States or otherwise restrains trade in the
United States. '

(b) Exrurrion—(1) Except as provided in paragraph (2) of this
subsection, an association or export trading company and the mem-
bers of such association or export trading company are exempt from,
the operation of the antitrust laws with respect to the export trade,
export trade activities, and methods of operation of such association
or export trading company that are specified in a certificate issued in
accordance with the procedures set forth in this Act and that are
carried_out in conformity with the provisions, terms, and conditions
prescribed in sueh certificate and are engaged in during the period
n which such certificate is in effect. The subsequent revocation or
invalidation of such certificate shall not render the association or its
members or an export trading company or its members lioble under
the antitrust laws for such export trade, export trade activities, or
methods of operation engaged in during such period.

() Notwithstanding paragraph” (1) of this subsection, the

antitrust laws shall apply to an association or export trading com.-
pany, to the members of such association or export trading company,
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and to the conduct of such association or export trading company to
the extent that such association or export trading company or conduct
has a direct, substantial, and reasonably foreseeable effect on trade
or commerce within the United States.

SEC. 3. OWNERSHIP INTEREST IN OTHER TRADE ASSOCIATIONS
PERMITTED.

[Skc. 3. That nothing] Vothing contained in section seven of the Act
entitled “An Act to supplement existing laws against unlawful re-
straints and monopolies, and for other purposes,” approved October
fifteenth, nineteen hundred and fourteen, shall be construed to forbid
the acquisition or ownership by any corporation of the whole or any
part of the stock or other capital of any corporation organized solely
for the purpose of engaging in export trade, and actually engaged
solely in such export trade, unless the etfect of such acquisition or own-
ership may be to restrain trade or substantially lessen competition
within the United States.

[Sec. 4. That the prohibition against “unfair methods of compe-
tition” and the remedies provided for enforcing said prohibition con-
tained in the Act entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
approved September twenty-sixth, nineteen hundred and fourteen:
shall be construed as extending to unfair methods of competition used
in export trade against competitors engaged in export trade, even
though the acts constituting such unfair methods are done without the
territorial jurisdiction of the United States.

[Sec. 5. That every association now engaged solely in export trade,
within sixty days after the passage of this Act, and every association
entered into hereafter which engages solely in export trade, within
thirty days after its creation, shall file with the Federal Trade Com-
mission a verified written statement setting forth the location of its
offices or places of business and the names and addresses of all its
officers and of all its stockholders or members, and if a corporation, a
copy of its certificate or articles of incorporation and by-laws, and
if unincorporated, a copy of its articles or contract of association, and
on the first day of January of each year thereafter it shall make a like
statement of the location of its offices or places of business and the
names and addresses of all its officers and or all its stockholders or mem-
bers and of all amendments to and changes in its articles or certificate
of incorporation or in its articles or contract of association. It shall also
furnish to the commission such information as the commission may re-
quire as to its organization, business, conduct, practices, management,
and relation to other associations, corporations partnerships and in-
dividuals. Any association which shall fail so to do shall not have the
benefit of the provisions of section two and section three of this Act,
and it shall also forfeit to the United States the sum of $100 for each
and every day of the continuance of such failure, which forfeiture shall
be pavable into the Treasury of the United States, and shall be recover-
able in a civil suit in the name of the United States brought in the dis-
trict where the association has its principal office, or in any district in
which it shall do business. It shall be the duty of the various district
attorneys, under the direction of the Attorney General of the United
States, to prosecute for the recovery of the forfeiture. The costs and ex-
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penses of such prosecution shall be paid out of the appropriation for
the expenses of the courts of the United States.

[Whenever the ifederal LI'rade Conuuission shall have reason to
believe that an association or any agreement made or act done by such
association is in restraint of trade within the United States or in
restraint of the export trade of any domestic competitor of such
association, or that an association either in the United States or
elsewhere has entered into any agreement, understanding, or con-
spiracy, or done any act which artificially or intentionally enhances
or depresses prices within the United States of commodities of the
class exported by such association, or which substantially lessens com-
petition within the United States or otherwise restrains trade therein,
it shall summon such association, its officers and agents to appear be-
fore it, and thereafter conduct an investigation into the alleged viola-
tions of law. Upon investigation, if it shall conclude that the law has
been violated, it nay make to such association recommendations for the
readjustment of its business, in order that it may thereafter maintain
its organization and management and conduct its business in accord-
ance with law. If such association fails to comply with the recom-
mendations of the Federal Trade Commission, said commission shall
refer its findings and recommendations to the Attorney General of
the United States for such action thereon as he may deem proper.

[For the purpose of enforcing these provisions the Federal Trade
Commission shall have all the powers, so far as applicable, given it
in “An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.’”7]

SEC. 4. CERTIFICATION.

(@) Procepure ror Aprrricarioy.—Any association or export trad-
ng company seeking certification under this Act shall file with the
Secretary a written application for certification setting forth the
following .

(1) The name of the association or export trading company.

(2) The location of all of the offices or places of business of the
a.;soc;ﬁgtion or export trading company in the United States and
abroad.

(3) The names and addresses of all of the officers, stockholders,
and members of the association or export trading company.

(4) A copy of the certificate or articles of incorporation and by-
lawes of the association or export trading company, if the associa-
tion or export trading company i3 a corporation; or a copy of the
articles, partnership, joint ventwre, or other agreement or contract
under which the association or export trading company conducts
or proposes to conduct its export trade activities or contract of
association, if the association or export trading company is un-
ncorporated.

(5) 4 description of the goods and services which the associa-
tion or export trading company or the members of the association
or export trading company export or propose to export.

(8) The export trade activities in which the association or ex-
port trading company intends to engage and the methods of opera-
tion of the association or export trading company, in connection
with the deseribed goods or services, including any agreements to
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sell exclusively to or through the association or export trading
company, any agreements with foreign persons who may act as
joint selling agents, any agreements to acquire a foreign selling
agent, any agreements for pooling tangible or intangible property
or resources, and any territorial, price-maintenance, membership,
or other restrictions to be imposed upon members of the associa-
tion or export trading company.

(7) Any other information which the Secretary may request
concerning the organization, operation, management, or finances
of the association or export trading company, the relation of the
association or export trading company to other associations, cor-
porations, partnerships, and individuals; and the effects of the
association or export trading company on competition or potential
competition. T he Secretary may request such information as part
of an initial application for certification or as a necessary supple-
ment thereto. The Secretary may not request information wunder
this paragraph which is not reasonably available to the person
making the application or which is not necessary for certification
of the association or export trading company

(b) [ssuaNcE oF CERTIFICATE—

(1) Nixery-pay reriop.—71T he Secretary shall issue a certificate
to an assoctation or export trading company within 90 days after
recetving the application for certification or necessary supplement
thereto if the Secretary, after consultation with the Attorney Gen-
eral and Commission, determines that the association and its ex-
port trade, export trade activities, and methods of operation, or
the export trading company and its cxport trade, export trade ac-
tivities, and methods of operation, meet the requirements of sec-
tion 2 of this Act. The certificate shall specify the permissible
export trade, export trade activities, and methods of operation of
the association or export trading company and shall include any
terms and conditions the Seeretary considers necessary to comply
with the requirements of section 2 of this Act. The Secretary shall
deliver to the Attorney General and the Commission a copy of any
certificate that the Secretary proposes to issue under this section.

(2) ExPepiTED CcrRRTIFICATION —IN those instances 1where the
temporary nature of the export trade activities of an association
or export trading company, deadlines for bidding on contracts or
filling orders, or any other circumstances beyond the control of an
association or export trading company which have a significant
impact on its export trade, make the 90-day period for approval
of an application provided in paragraph (1) of this subsection, or
for approval of an application for an amendment provided in sub-
section (c) of this section, impractical for the association or export
trading company seeking certification. such association or export
trading company may request and the Secretary may grant ex-
pedited action on the application.

(3Y Arprar oF prrerMINATION ~—I T the Secretury determines not
to issue a certificate to an association or export trading company
which has submitted an application under this section for cer-
t;’z ﬁ(l'f;t?on or for an amendment of a certificate. the Secretary
snalli—
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(4) notify the association or export trading company of
that determination and the reasons for the determination, and

(B) upon the request of the association or export trading
company, afford the association or export trading company
an opportunity for a hearing with respect to that determina-
tion, in accordance with sections 556 and 657 of title 5, United
States Code.

(¢) Mareriar Crances 1v CirouMsTances; Auenpuexr oF CERTIFI-
CATE—W henever there is a material change in the membership, export
trade, export trade nctivities, or methods of operation of an association
or export trading company to which a certificate has been issued under
this section, the association or export trading company shall report
such change to the Secretary and moy apply to the Secretary for an
amendment of its certificate. Any application for an amendment of a
certificate shall set forth the requested amendment and the reasons for
the requested amendment. Any request for the amendment of a certifi-
cate shall be treated in the same munner as an original application for
a_certificate. If the request is filed within 30 days after a material -
change which requires the amendment, and if the requested amend-
ment is approved, then no interruption in the period for which the
certéﬁcate is in effect shall be considered to have occurred. '

(@) AuexpyeNT OR REVOCATION OF CERTIFICATE BY SECRETARY —
After notifying the associution or cwport trading company involved
and after an opportunity for a hearing in accordance with section 554
of title 5, United States Code, the Secretary—

(1) may require that the orgunization or operation of the asso-
ciation or export trading company be modified to correspond with
its certificate, or

(2) shall, wupon a determination that the export trade, export
trade activities, or methods of operation of the association or
export trading company no lenger meet the requirements of sec-
tion 2 of this Act, revoke the certificate or make such amendments
in the certificate as may be necessary to satisfy the requirements of
such section. _

(¢) Acrioy For [NvaLIDATION OF CERTIFICATE BY ATTORNEY GENERAL
or CoMMISSION —

(1) Couvrr acrion.—The Attorney General or the Commission
may bring an action in an appropriate United States district
court against an association or its members or an export trading
company or its members to involidate, in whole or in part, a cer-
tificate issued under this section tv the association or export trad-
g company on the ground that the cxport trade, export trade
activities, or methods of operotion of the association or export
trading company fail or have jailed tc meet the requirements of
section 2 of this Act. The Attorney General or Commission may
not file such action until 30 days after notifying the association or
export trading company or members concerned of the intent to
file the action. The court shall consider de novo any issues pre-
sented wn any such action. If the court finds that any requirement
of section 2 13 not met, the court shall issue an order declaring the
certificate, in whole or in part, invalid and may issue any other
order necessary to meet the requirements of section 2 and to carry
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out the purposes of this Act. Any action brought under this sub-
section shall be considered an uction described in section 1337 of
title 28, United States Code.

(2) Sravpive.—No person other thaon the Attorney General or
the Commuission shall have standing to bring an action against an
association or its members or an ewport trading company or its
members for failure of the association or export trading company
or the export trade. export trade activities, or methods of opera-
tion of the associotion or export trading company to meet the re-
quirements of section 2 of this Aot.

SEC. 5. GUIDELINES.

(@) Ivrriar Prorosep (Griprriyes—IVithin 90 days after the date
of the enactment of the Fxport Trading Company Act of 1982, the
Secretary, after consultation with the Attorney General and the Com-
mission, shall publish proposed guidelines for determining whether
the export trade, export trade activitics, and methods of operation of
an association or export trading company meet the requirements of sec-
tion 2 of this Act.

() Puvsric Coxywwxt Prrrop—.-fter publishing proposcd quide-
lines pursuant to subsection (a). interested parties shall have 30 days
to comment on the proposed guidelines. T he Secretary shall review any
such comments received and, after consultaion with the dttorney Gen-
eral and the Commission. shall publish final guidelines within 30 days
after the last day on which comments may be made under the preceding
sentence.

(¢) Prriopir Rrvision —After meblication of the final guidelines
pursuont to subsection (b), the Secretary shall periodically review the
guidelines and, after consultation with the Attorney General and the
Commission, shall, in accordance with the procedures set forth in this
section, make any necessary revisions in the guidelines.

(Y ArpricaTroN oF ApMiNISTRATIVE PrROCFDURE AcT—T he promud-
gation of guidelines under this section shall not be considered e
making for purposes of subchapter II of chapter 5 of title 5, United
States Code.

SEC. 6. ANNUAL REPORTS.

Ervery association or export trading company to which a certificate is
13susd under section 4 of this Act shall submit to the Secretary an an-
nual report, in such form and at such time as the Secretary may require,
which shall include any changes in the information required by section
4(a) of this Act.

SEC. 7. CONFIDENTIALITY OF APPLICATION AND ANNUAL REPORT
INFORMATION.

(@) Gexrrar Rure—Portions of applications for certification and
amendments thereto and of reports of material changes, filed under
section 4 of this Act, and portions of annual reports submitted under
section 6 of this Act, that contain trade secrets or confidential busi-
ness or financial information, the disclosure of which would harm the
competitive position of the person submitting such information shall
be confidential, and, except as authorized by this section, no officer. or
employee. or former officer or employee, of the United States shall dis-
close any such confidential information.
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(0) Discrosvre 10 Arrorvey GevERAL oF Couuission—The Sec.
retary shall make availdable applications for certification and for
amendments thereto and reports of material changes, filed under sec-
tion 4 of this Act, annual reports submitted pursuant to section 6 of
this Act, and any information derived from such applications or re-
ports, to the Adttorney General or Commission, or any employee or
officer thereof, for official use in connection with an investigation or
judicial or admanistrative proceeding under this Aet or the antitrust
laws to which the United States or the Commission is or may be a
party. The Secretary may disclose any such docwment or information
only wpon a prior certification by the recipient of the document or in-
formation that the document or information will be maintained in con-
fidence and will only be used for such official law enforcement pur-
poses.

! (¢) Discrosvrr 10 Coxcriss.—Nothing in this section shall be con-
strued to aquthorize the withholding of information from the Congress,
and any information obtained under this Act shall be made available
upon request to any committee or subcommittee of Congress of appro-
priate jurisdiction.

SEC. 8. INTERNATIONAL OBLIGATIONS.

The Secretary may require any association or export trading com-
pany certified under this dct to modify its operations so as to be con-
sistent with any international obligation which the United States
assumes by treaty or statute.

SEC. 9. REGULATIONS.

The Secretory, after consultation with the Attorney General and the
Commission, shall issue such regulations as may be necessary to carry
out the purposes of this Act.

SEC.10. TASK FORCE STUDY.

Five years after the date of the enactment of the Export Trading
Tompany Act of 1982, the President shall appoint a tusk force to study
the ejffect of the operation of this Act on domestic competition and on
the trade deficit of the United States and to recommend either con-
tinuation, revision, or termination of this Act. Such task force shall,
within one year afterits appointment, complete such study and submit
such recommendations to the President.

SEC.11. SHORT TITLE.

[Skec. 6.] This Act may be cited as the “Webb-Pomerene Act”.
@)



