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Mr. Herxz, from the Committee on Banking, Housing, and Urban
Affairs, submitted the following

REPORT
together with
ADDITIONAL VIEWS

[{To accompany S. 734]

The Committee on Banking, Housing, and Urban A ffairs, to which
was referred the bill (S. 734) to encourage exports by facilitating the
formation and operation of export trading companies, export trade
associations, and the expansion of export trade services generally,
having considered the same, reports favorably thereson and recom-

mends that the bill do pass.
History OF THE LEGISLATION

The concept of legislation to encourage the formation of U.S. trad-
ing companies was first discussed at hearings on U.S. export policy held
in early 1978 bv the Subcommittee on International Finance (see, in
particular, parts 3, 6, 7, and 8 of those hearings). The Subcommittee’s
report on the need for a U.S. export policy, issued in March 1979, in-
cluded a recommendation that T.S. export trading companies be estab-
lished to expand exports of the products of smaller U.S. producers and
that the YWebb-Pomerene Act be revised to clarify antitrust treatment
of export activity.

S. 1663, the Export Trading Company Act of 1979, was introduced
by Senator Stevenson on August 2, 1979. and referred jointly to the
Committees on Banking. Housing, and Urban Affairs and Finance.
Hearings were held on the bill before the Subcommitiee on Interna-
tional Finance on September 17 and 18; 1979. Also considered during
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the hearings were three bills to amend the Webb-Pomerene Export
Trade Act of 1918 concerning export trade associations: S. 864, the
Export Trade Association Act of 1979, introduced by Senators Dan-
forth, Bentsen, Chafee, Javits and Mathias on April 4, 1979; S. 1499,
the Export Trade Activities Act. introduced by Senator Roth on July
12, 1979; and S. 1744, introduced on September 13, 1979, by Senator
Stevenson for Senator Inouye.

The Subcommittee received testimonyv from Lurther H. Hodges, Jr.,
Under Secretary of Commerce: C. Fred Bergsten, Assistant Secretary
of the Treasury for International Affairs; Ky P. Ewing, Deputy As-
sistant Attorney General in the Antitrust Division of the Justice De-
partment: Daniel Schwartz. Deputy Director of the Bureau of Compe-
tition of the Federal Trade Commission; Senators Danforth, Bentsen,
Chafee. Mathias and Javits: and a number of other witnesses. The tes-
timony ranged across all the issues raised in the bills: antitrust treat-
ment of trade associations and trading companies, tax treatment of
export trading companies. Federal assistance for start-up costs and fi-
nancial leverage of export trading companies, and bank ownership of
export trading companies.

A new bill, S. 2379, the Export Trading Company Act of 1980, was
introduced on March 4. 1980. by Senators Stevenson., Heinz. Javits,
Bentsen ond (Flenn, The bill contained revised versions of each of the
basic provisions of S. 1663. On February 26. 1980, Senators Danforth.
Bentsen, Chafee, Mathias and .Javits introduced a revized version of
theqirslg;;zislation to reform the Webb-Pomerene Act: Amendment 1674
to . .

Hearings were held on the revised legislative proposals on March
17 and 18. and April 3. 1980. Testimonv was received from Secretary
of Commerce Philip Klutznick. speaking on behalf of the Adminis-
tration and accornpanied bv Assistant Secretarv of the Treasurv C.
Fred Bergsten. Deputy U.S. Trade Representative Robert Hormats.
and Assistant Secretary of State for Economic Affairs Deane Hinton;
Deputy Assistant Secretary of State Erland Heginbotham (who ap-
peared in his individual capacity as an expert on Asian trade) : Gov-
ornor Henry Wallich of the Board of Governors of the Federal Reserve
System. (who was unable to appear in person due to foreign travel
commitments) : W. Paul Cooper. President of Acme-Cleveland Cor- -
poration and representing the National Machine Taol Builders Asso-
cration- .J. D. Minutilli. President of Commercial Credit Company:
Ted D. Tanbeneck. President of Rockwell Tnrernational Trading Com-
nany and representing the Chamber of Commerce of the Tnited States:
E. Anthony Newton. Senior Vice President of Philadelphia National
Bank; James B. Semmers. President. the Bankers \ssociation for
Foreign Trade and Executive Vice President of North ("arolina Na-
tional Bank: Lawrence A. Fox. Vice President of the National Asso-
ciation of Manufacturers: Jerrv I.. Hester, President of Tnternational
Trade Operations, Ine.: Rohert T,. MeNeill, Executive Vice Chairman
of the FEmergency Committee for American Trade: John R. T.iebman.
General Connsel of the Export Managers Association of California.
Ine. - Ruth Schueler. President of Schneler and Comnany. Tne.. repre-
senting the Subrommittee on Export Promotion of the President’s
Export Council: and Thomas M. Rees. representing the Task Force
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on International Trade of the White House Conference on Small
Business.

The full Committee marked up a Committee print on May 12, 1980,
which contained revised versions of S. 2379 and Amendment 1674 to S.
86+. and agreed to report favorably an original Committee bill.

That bill, S. 2718, was considered by the Senate on August 26 and
September 3, 1980, passing by a vote of 77 to 0 on September 3.

Although the House Foreign Affairs Committee reported a similar
version of the bill. the legislation in the House was also referred to
several other comunittees, and there was not sufficient time for all
committees and the full Flouse to act.

On January 19. 1981. Senators Heinz, Danforth, Bentsen, Tsongas,
and others introduced S. 144, the Export Trading Company Act
of 1981. which is virtually the came as S. 2718 in the 96th Congress
without several amendments added ot that time on the floor.

The Subcommittee on International Finance and Monetary Policy
held three days of hearings on S. 14+ on February 17, 18. and
March 3, 1981. receiving testimony from the following witnesses:

Honorable Adlai Stevenson, Former Senator from Illinois; Hon-
orable John C. Danforth, Senator from Missouri; Honorable Mal-
eolm Baldridge. Secretary of Commerce: Honorable Henry Wallich.
Member. Board of (Governors Federal Reserve System: Honorable
John G. Heimann, Comptroeller of the Currency: Honorable Irvine
Sprague. Chairman. Federal Deposit Insurance Corporation (written
statement submitted) : M. JJ. Hallam Dawson, President, Bankers’
Association for Foveign Trade. President. Crocker National Bank.
San Francisco. Calif.: Douglas R. Stucky. representing the American
Bankers Association First Vice President. First Wisconsin National
Bank. Milwankee. Wisconsin: President. Boles & Company. Inec..
Menlo Park. Calif.: John )M. Boles, H. Peter Guttman. President.
HPG Associates. Washington. D.C.: W. Paul Ccoper. Chairman,
Aeme-Cleveland Corporation. Cleveland. Ohio. Chairman., Gov-
ernment Relations Committee, National Machine Tool Builders
Association: Dr. Lonnie Haefner, Professor of (livil Engineering.
Washington University. St. Louis, Missouri: Robert 1. Waggoner.
President. International Customs Service. Inc.: William R. Casey.
President. National Customs Brokers and Forwarders Association
of America. Inec.: Milton Schulman. President, Millen Industries.
Inc.. appearing on behalf of the T.S. Chamber of Commerce. accom-
panied by Donglas F. Resenthal. Esquire. Sutherland. Asbill &
Brennan ard Howard Weisberg. Divector. International Trade Policy.
T°.8. Chamber of Commerce : Howard Foat. Partner, Foleyv. Lardner.
Hollabaugh & Jacobs: Norman Seidler. Partner. Lord. Dav & Lord:
A. Paul Vietor. Partner. Weil, Gotshal & Manges; Ky P. Ewing,
Partner. Vinson & Elkins.

On March 12. 1981. the committee marked un S. 144 and agreed
to report favorably an original bill incorporating the amendments
to S. 144 agreed to in committee.

PoTRPOSE OF THE ILLEGISLATION

The purpose of the legislation is to improve U.S. export performance
by facilitating the creation of U.S. export trading companies which
could perform export services for tens of thousands of small and me-
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dium-sized American producers. Despite the success of trading com-
panies as “export middlemen” for European, Japanese, and Korean
producers, such companies have been slow to develop in the U.S. due
to deterrents presented by banking regulations, antitrust uncertainties,
and the traditional insularity of the U.S. market. This legislation mod-
ifies provisions of existing law which have acted to discourage the
establishment or expansion of export trading companies, and offers
modest incentives to the development of such companies.

The bill would provide for certification of antitrust exemption for
" specified export trade activities of such companies and of export trade

associations; afford financing incentives to encourages formation and
growth of export trading companies, including existing export man-
agement companies; direct the Export-Import Bank to develop an
improved guarantee program to support commercial loans to U.S.
exporters; require the Secretary of Commerce to provide information
to U.S. producers regarding export trading companies and other firms
offering export trade services: and permit banks and banking institu-
tions to make limited investment in export trading companies. The
legislation is intended to lay the basis for a significant expansion of
export services and, thereby, U.S. exports.

NEED FOR THE LEGISLATION

This legislation is necessary to encourage the formation of export
trading companies and export trade associations designed to link
potential U.S. exporters with overseas markets.

The importance of trade to our national economy is often taken
for granted. But it would be useful to review a few key facts.

Although the ratio of exports to GNP rose from 4.2 percent in 1972
to 7.5 percent in 1979, U.S. imports, led by massive increases in the
cost of oil, grew equally as fast, increasing in importance relative to
GNP from 5.1 percent to 8.7 percent in the same years. Because
imports have expanded since 1972 from a higher base than exports,
the trade deficit has expanded sharplv, with an aggregate deficit over
the past five vears exceeding $140 billion.

Because of their superior international competitiveness in manu-
factured goods, our major trade competitors have been able to offset
their imported energy bills much better than the United States.
According to a study done by the National Association of Manufae-
turers last vear. imports of manufactured gocds increased nearly four
times as fast as exports since 1970, with that margin growing in the
last half of the decade. The study further concluded that our industrial
competitiveness is declining measured both by increased import pene-
tration here and loss of export markets elsewhere. The U.S. share of
world markets declined from 21.3 percent to 17.4 percent cver the past
10 vears. the largest relative decline ameng major industrial exporters.
YWe have lost market share in 8 of the 9 EC countries and 12 of the
13 OPEC countries. While onr manufactured goeds trade has stayed
in rough balance. Janan and West Germany in 1979 had surpluses of
%70 billion and $60 billion respectively. The study concludes:

Because of worsening terms of trade. the T.5. has to run
faster. in terms of export volume. to stay in the same place. . ..
Improving the U.S. trade acconnt hy further deprectation of
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the dollar (which increases inflation) and/or by restraining
U.S. growth (which increases unemployment) are very unat-
tractive long-term policy options.

Obviously, that trend is not going to be reversed overnight. But,
every successful program of trade promotion is a step in the right
cdirection. Small- and medium-sized businesses have too long been
cxcluded from a significant role in our nation’s export picture.

Only 10 percent of the 250,000 manufacturing firms in the United
States export. Fewer than 1 percent of these firms account for 80
percent of our exports. The Department of Commerce and others have
estimated up to 20,000 U.S. manufacturers and agricultural producers
offer goods and services which could be highly competitive abroad.
Yet the small size and inexperience of these firms leave them ill-
equipped to absorb the front-end costs and risks involved in develop-
ing overseas markets.

Greater efforts to encourage and assist U.S. producers to export
directly are desirable, but for most producers the marginal costs of
developing fully their export opportunities abroad will prove pro-
hibitive. Export expansion on the scale required to offset U.S. trade
deficits will depend on the development of intermediaries. including
exnort trading companies, which, by diversifying trade risk and devel-
cping economies of scale in marketing, financing, and other export
trade service, can do the exporting for large numbers of U.S.
producers.

Although a variety of existing enterprises do provide export serv-
ices to U.3. producers—{freight forwarders. brokers, shippers, insur-
ance companies. commercial banks, export management companies,
advertising firms, trade lawyers, foreign purchasing agents, and
others—most fulfill only one or a few of the many functions required
to engage in export trade. In contrast, most European countries, as
well as Japan and Korea, possess sophisticated, large-scale general
purpose trading companies which perform the full range of requisite
functions for potential exporters; the success of such companies has
contributed significantly to the export earnings of all of our major
trade competitors.

Despite the similar success of foreign-owned export trading com-
panies operating in the 17.8. over the past few years, the growth of
T.8.-owned export trading companies has been slow, except in a few
sectors such as grain and raw material trade. o

If U7.S. export trading companies are a sound business proposition,
why have not the working of the marketplace and Ainerican enter-
preneurship produced such companies already ? First, the U.S. domes-
tic market has been much larger and more prosperons than foreigm
markets—until recently. Belatedly U.S. companies are beginning to see
the greater growth possibilities in foreign markets, but foreign pro-
ducers are already well organized for exporting and can offer quality
products at competitive prices. Second, many foreign markets have
been largely closed to U.S. exporters. China is an extreme example.
but Japan and other countries have maintained high tariff walls and
nontariff barriers to imports almost as effective as the isolation of
China. Due to the recently concluded Multilateral Trade Agreements
in GATT and persistent U.S. bilateral efforts. trade barriers are be-
ing reduced. Foreign competitors, however, with a longer history of



6

aggressive exporting, are better poised to seize these new market op-
portunities; U.S. negotiating successes may only be opening markets
for our competitors. Finally, U.S. laws and regulations, as well as
traditional business and banking practices. have discouraged coopera-
tive export trading companies, export trade associations, or bank par-
ticipation in export trade activity.

Legislation is needed to remove these deterrents and to encourage the
formation and growth of general purpose export trading companies

- by means of financing incentives. Rapid formation of export trading
companies on a scale sufficient to affect overall U.S. export levels will
require the involvement of banks and major corporations, whose finan-
cial resources, international marketing networks and trade financing
experience position them well to play a major role in the establish-
ment of export trading companies. This legislation is needed to enable
banks and banking institutions to make limited investments in ex-
port trading companies, subject to prior approval and conditions im-
posed by Federal bank regulatory agencies for all controlling invest-
ments.

One of the major benefits of this bill is that it facilitates closer af-
filiation between financing institutions and trading companies. It
allows banks to have a substantial equity interest in the trading com-
panies. The absence of close ties with financial institutions has been
recognized as the major weakness of entities such as export manage-
ment companies, which are the closest organizations the U.S. has to
the trading companies of other nations. As a consequence, these orga-
nizations tend to be small, thinly capitalized firms, with few contacts
overseas.

U.S. trading companies have been mainly basic commodity traders,
single manufacturer marketing arms, or small, independent firms
with very limited assets to support them.

Banks are already providing extensive services to trading opera-
tions, but the Committee believes that the opportunity to fully par-
ticipate in trading company profits will encourage the banks to be
active rather than reactive in export activities. Today, they use their
skills at the request of the exporter. As a part of a trading company,
they will find it to their advantage to seek out the opportunity to use
their skills. They will have a strong incentive to encourage potential
exporters to export by providing marketing opportunities to the sup-
plier that are as understandable as the domestic market.

Banking organizations have two resources which are essential' to
establishing a viable export trading companv. First, through their
r~tail banking operations, banking orsanizations are able to reach
out to large numbers of small- and medium-sized companies who may
manufacture exportable products. Second. through their international
branches and foreign correspondent banking relationships, banking
organizations are in an excellent position to identify potential for-
eign markets and customers. In other words, banks appear to be the
best intermediary between the potential T7.S. exporter and the foreign
buyer becanse they already have offices (branches) at both ends of
the chain and are already communicating, with husiness people on
Loth ends, For example. the Philadelphia National Bank. which is the
20th largest bank in the conntry but considers itself to be a tvypical
medium-sized recional bank holding company. has either branches.
representative offices or affiliates in some 28 countries. Within the
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United States, on a retail basis, they have 71 branches in seven coun-
ties in the Philadelphia area. On & commercial basis, they have cor-
respondent relationships with 500 banks and thus have business re-
lationships in every State.

Banks already possess the kinds of skills and contacts that are
needed to form successful trading companies. In addition to providing
a full range of financial services, they also have foreign exchange
facilities and can provide information on foreign markets and econ-
omies, which they already must have in some form iIn order to
evaluate the risk of loans to foreign borrows. They already have
business econtacts to facilitate introductions and the provision of busi-
ness references and to arrange shipping.

The bill also provides for revision of the Webb-Pomerene Act of
1218 to clarify the antitrust provisions applicable to export trade asso-
ciations and to provide a certification procedure enabling export
trading companies and other such associations to receive antitrust
clearance for specified export trade activities. The lack of clear cut
antitrust immunity provided exporters by the 1918 legislation and
the exclusion of services from its coverage has severely limited the
statute’s effect on exports. Under the review procecures established
by the present legislation any U.S. company may determine in advance
exactly which export trade activities would be 1immune from antitrust
suit and organize its operations accordingly.

In order to encourage the direct involvement of smaller exporters
in the formation of export trading companies, the legislation urges the
Economic Development Administration and the Small Business Ad-
ministration to give special attention to the financing needs of small-
and medium-sized concerns interested in exploring export opportu-
nities in this manner. It authorizes an additional $10 million per year
in fiscal vears 1982 through 1986 to EDA and SBA to support loans
or guarantees for these purposes.

This legislation would also improve the financial leverage of export
trading companies. It directs the Eximbank to establish an ex-
panded guarantee program for commercial credits secured by export
accounts receivable or inventory held for exportation, if the Board of
Directors of the Bank determines the private credit market is inade-
quate and Exim guarantees would facilitate exports which would not
otherwise occur.

The bill would direct the Secretary of Commerce to promote actively
the formation of export trading comnanies and the dissemination of
information about related export opportunities.

These provisions would remove the most serious deterrents to the
emergence of significant U7.S. export trading companies. The legisla-
tion would foster competition by decreasing government regulation.
and would offer the potential for sreatly increased T.S. export com-
petitiveness with minimal direct Federal government participation.

EXPLANATION OF THE BILL

TITLE I—FEXPORT TRADING COMPANTES
1. Definitions
The bill defines an cxport tradine company as a U.8. company ‘“or-
ganized and onerated principally for the purposes of: (A) exporting
goods and services produced in the U nited States; and (B) facilitating
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the exportation of goods and services produced in the United States
by unaffiliated persons by providing one or more export trade services.”
The definition is intended to encompass most existing firms which offer
export trade services to U.S. producers to whom they are not affiliated,
while doing some exporting at their own risk. Many of these American
firms, called export management companies or trading companies, are
very small and have difficulty obtaining adequate financing to expand
their operations. Encouragement and assistance to such firms are
major objectives of the legislation. .

The definition of an export trading company is meant to exclude
firms by any name which export solely the goods or services of the
company itself, its parent company or its subsidiaries, or other mem-
bers of the corporate family. Many major American corporations have
subsidiaries which may be called trading companies, but which in fact
export only the products of the corporate group. If such companies
wish to qualify as export trading companies as defined in the bill, they
will need to do some exporting for, or provide trade services to, un-
affiliated persons (generally, small and medium size U.S. firms). The
bill does not establish minimum percentages for the proportion of ex-
port activity an export trading company must perform on behalf of
unaffiliated persons; instead, the Federal agencies with administrative
responsibilities related to the provisions of the bill are given flexibility
to interpret and apply the definitions as seems most appropriate to
further the purpose of the Act.

Because another principal objective of the Act is to induce major
corporations with extensive export trade experience to offer exporting
services to less experienced U.S. producers, it would be consistent with
the Act to expect export trading companies to develop a significant
portion of their total business in the export of goods or services pro-
dueed by unaffiliated persons, or in the provision of export trade serv-
ices to such persons. For example. a company claiming to be organized
and operated princinally as an export trading company within the
definition in section 103(a) (5) of the Act, but which over a reasonable
period of vears received on the average less than 10 percent of its
gross sales or income through exporting goods for, or providing ex-
port services to, unaffiliated 17.S. persons might be disqualified.

The bill also defines 17.S. exnorts and esteblishes a presumwtion
that the princiral business of a U.S. exnort trading companv should
be TI.S. exports. Exnort trade is defined to mean exnorts of oods
produced in the Tinited States or services nrovided bv T7.8. citizens
or otherwise attrihntable to the TTnited States. The bill reauires that
at least 50 percent of the sales price of such goods or services must be of
U.S. origin in order for the goods and services to be considered T.S.
exports for purposes of the Act. Fiftv nercent was chosen because
it. is the existing standard in the Internal Reverue Code for elioible
“export receipts” of. Domestic International Sales Cornorations
(DISCs). Setting a higher minimum threshold for U.S. content
would not only create the legal anomaly that a sale conld be an “‘ex-

ort” for DTS purposes but not for meeting the definition of an
export trading company. but could also nnreasonably restrict the
trade possibilities for companies seeking to qualify as export trading
companies. :
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Section 103(a) (5) defines an export trading company as one en-
gaged “principally™ in export trade, both on its own behalf and on be-
half of unafiiliated rersons. Thus, the presumption is established that
on the average at least one-half the company’s total business—which
may include some domestic trade, some import trade and some “third-
party” international trade wholly outside U.S. commerce—will be
directly related to U.S. exports which must contain at least 50 per-
cent value attributable to the U.S. If the company exports a product
with 49 pereent of the value added in the U.S., for example, the
export sale counts as part of the “other” business of the company,
not as part of its export business. Furthermore, successful trading
companies mus. develop two- and three-way trade in order to reduce
foreign exchange risk and maintain good relations with foreign
customers. The presumption established in the Act will not be an easy
one for trading companies to meet, but it does insure that ‘“export
trading companies” as defined in the Act will be principally engaged
in exports of goods and services produced primarily by Americans.

The term “export trade services™ is defined in section 103(a) (4) of
the Act to include a broad range of services provided in order to
facilitate the export of goods or services produced in the United

tates. While the Act’s purpose is to enable the performance by export
trading companies of a wide range of services to expand U.S. exports,
including transportation and forwarding, the bill is not intended to
repeal or amend the provisions of the Shipping Act of 1916 (46 U.S.C.
800 et seq.), which govern the licensing of independent ocean freight
forwarders. Export trading companies wishing to render forwarding
services may o so upon qualifying for. and receiving, a license under
that Act.

2. Promotion by Secretary of Commerce

The bill directs the Secretary of Commerce to promote and encour-
age the formation and operation of export trading companies by
providing information and advice to interested persons and by facili-
tating contact between producers of exportable goods and services
and firms offering export trade services. The provision is intended
to lead to a better two-way referral system by the Department of
Commerce. The Department has an established role in assisting com-

anies interested in learning how to export and in acquiring foreign
. market information. but in many cases a more eftective approach may
be to put companies in contact with export tradine companies or other
private enternrises which can either provide evport assistance or do
the actual exporting. Conversely. as part of the Department’s responsi-
bility to promote export trading companies, it should help such com-
ranies and others providing export trade services to locate and contact
T7.S. producers of exportahle goods and services. It is the Committee’s
view that the Commerce Department should be more responsive than
1t has been in the past to the needs of export management companies
a{w,d international trade consultants to make contact with potential
rlients.

3. thenership by Bonks

This legislation seeks to stimulate a form of business activity in
the T'nited States which has been neglected by major corporations and
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investors and has consequently been deprived of significant financial
resources, as the history of U.S. export management companies clearly
demonstrates, In an economy which has been primarily oriented to
the domestic marlket, it is not obvious where the investment and entre-
preneurship can be found to establish export trading companies on
an economical scale, and one which can also make a difference in the
U.S. trade accounts. This legislation attempts to stimulate initiative
from at least three possible sources: (1) accelerated internal growth
by existing U.S. export management or export trading companies;
(2) formation of independent export trading companies fostered by
major corporations with international trade experience; and (3) in-
vestments by U.S. banking institutions in new or existing export trad-
ing companies.

Banks with international offices, experience in trade financing, busi-
ness contacts abroad, international marketing knowledge, and fami-
liarity with domestic U.S. producers are the most likely source of
leadership in forming export trading companies. Their skills are
important to the organization and management of trading companies.
A number of large non-Japanese trading companies are owned by banks
in other countries. For example, Hongkong and Shanghai Banking
Corp. owns a 33 percent controlling interest in Hutchinson Whampoa
Timited ; Midland Bank Limited owns controlling interests in at least
three trading companies; Barclayv’s Bank International owns 24.5 per-
cent of Tozer, IKXernsley and Millbourn; Credit Iiyonnais owns 80 per-
cent of Essor PME: and Banco de Brazil owns 100 percent of Beke
Company.

The potential contribution of U.S. banks was explained in the pre-
pared statement of .J. Hallam Dawson. President of the Crocker
National Bank testifying on behalf of the Bankers’ Association for
Foreign Trade before the Subcommittee on International Finance and
Monetary Policy on February 18,1981

In support of our endorsement of section 105. T would like
to take this opportunity to hichlight a few of the important
contributions which banking organizations can make to the
success of U.S. export trading companies, and thus to the
improvement of [7.S. export nerformance.

First. the TTnited States hanking svstem reaches virtually
everv T7.8. husiness, including esnecially small and medium-
sized T.S. businesses. United States hanking oreanizations
can thus provide an important introductory link between
trading companies and T7.S. businesses secking to export their
goods or services. In this recard. T".8. banks already plan an
important role in introducing Eximbank, FCIA and other
programs to businessmen throughout the conntry. There is no
better way to reach U.S. business than through the banking
system.

Second, in today’s world, the finance component of an
export transaction is sometimes its most crucial element. A
trading companyv must therefore be able either fo provide or
arrange for appropriate frade fingncing. Bank narticipation
in a trading companv will exnand its capabilities to put for-
ward realistic financing eptions.

Third, bank participants can help trading companies pene-
trate markets abroad and can provide T.S. export trading
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companies with the knowledge and experience crucial to meet-
ing foreign competition. dMany U.S. banks have substantial
international networks that reach into everv major export
market and which form a tremendous reservoir of talent and
experience for a trading company. For example, foreign
branches and affiliates of U.S. banks have a detailed knowl-
edge of local economic conditions, government policies, and
business practices which weuld take a de nove trading com-
pany vears to develop on its own, and which knowledge is
crucial for competing abroad.

Fourth, larger U.S. banking organizations eften have
highly developed and technoloorlcall\ sophisticated opera-
tions and communications ])OSSIblhtles for processing trade
transactions. Smaller banking organizations can also avail
themselves of these C‘Ip‘lbl]ltl?% throurrh their correspondent
banks.

Lastly, bankers have risk assessment and control proce-
dures and general management processes that can contribute
to the development of financially- sound, well-managed, and
reputable U.S. export trading companies.

Section 105 cf the bill weuld permit U.S. banks to make limited
investments in export trading companies. Except for noncontrolling in-
vestments of less than $10 million, banking organization investments
would be subject to the prior approval of Federal bank regulatory
agencies. and be subject to conditions and safeguards designed to ensure
the safety and soundness of the banks and prevent favoritism in bank
lending to a trading company or its customers.

.S, banks have been excluded from mest commercial activities,
including direct participation in export trade for more than a cen-
tury. Amonc the reascns given for maintaining the traditional dis-
tinctions are: (1) that banks should focus on loans and deposits and

can better exercisc independent judgment on whether or not tc make
a loa.p if they are prchibited from holdmo a stake in the management
of actual or potential borrowers:; (2) that banks cculd be exposed to
unfamiliar and excessive risks in commercial trading and the holding
of inventories; (3) that the bank regulatory agencies lack the ca-
nacity to evaluate the commercial risks “banks would encounter in own-
ing export trading companies; (4) that bank capital is low and should
be reserved for support of bank loans; and (5) that bank-owned ex-
port frading companies or companies dealing with them may have

preferential aceess to bank credit.

The Committee. while supporting the general principle of separation
of banking and commerce. believes there is good and sufficient reason
to make an exception cn a controlled basis for limited and conditional
bank ownershir of expert trading companies in order to strengthen
the Naticn’s capacity to meet nen- fraditional international trade com-
petition. The Committee further believes that the bill as ordered re-
perted confains prohibition=. restrictions, limitations, cenditions and
requirements more than ample to meet each of the concerns raised with
respect to bank ownership of export trading companies:

(1) The bill prehibits b‘lnklng' orrrqmyatmns from making loans
to any exnort trading comwmany in which the banking or«‘rlnlzatlon
holds anv interest —hatsoever, and to anyv customers of anch company.

“ocn terms more favorable than those afforded similar borrowers in
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similar circumstances’ or involving “more than the normal risk of re-
payment”’ or presenting “other unfavorable features.” Thus, banking
organizations would be barred from making preferential or unusually
risky loans to export trading companies or their customers. . ]

(2) The appropriate Federal banking agency may require divesti-
ture or impose conditions on a banking organization’s investment in
an export trading company if the export trading company “takes
positions in commodities or commodities contracts, in securities, or in
foreign exchange, other than as may be necessary in the course of its
business operations.” That is. purely speculative activities are for-
bidden for any trading company controlled by a banking organization.

{3) The bill prohibits a trading company with a banking organiza-
tion investor from engaging in “manufacturing or agricultural pro-
duction activities” and permits it to engage in underwriting, selling, or
distributing securities only to the extent its bank investor may do so
under applicable Federal and State laws and regulations.

(4) The bill empowers the Federal banking agencies (the Federal
Reserve Board, the Comptroller of the Currency. the Federal Deposit
Insurance Corporation. and the Federal Home Loan Bank Board for
Federal savings banks) when acting on a banking organization’s ap-
plication to take a controlling interest in an export trading company.
to impose any conditions they deem necessary

(A) to limit a banking organization’s financial exposure
to an export trading company, or (B) to prevent possible
conflicts of Interest or unsafe or nnsound banking practices.

(5) The bill authorizes the Federal financial institutions regulatory
agencies to establish standards with respect to the taking of title to
goods by any export trading company subsidiary of a banking organi-
zation, standards “designed to ensure against any unsafe or unsound
practices that could adversely affect a controlling banking organiza-
tion investor. Such standards may specifically include inventory-to-
capital ratios.

(6) The bill would bar any banking organization from taking a
controlling interest or making any investment over 810 million in any
export trading company without receiving the prior approval of the
appropriate Federal banking agencv. The Federal agency would be
required te disapprove any appfication for which it finds

That the exnort benefits of such proposal are outweighed
in the public interest bv anyv adverse financial. managerial,
competitive, or other banking factors associated with the par-
ticular investment.

(T) The bill would prohibit ageregate investments bv anv banking
organization of more than 5 percent of its consolidated capital and
surplus in one or more export trading companies.

(8) The bill would prohihit the total historical cost of a banking
organization’ direct and indirect *‘vestments in a trading company
combined with extensions of 2redit v+ such organization and its sub-
sidiaries from exceeding 10 percent of the banking organization’s
consolidated eapital and surpius.
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(9) The bill would allow the appropriate Federal banking agency

‘Whenever it has reasonable cause to believe that the owner-
ship or control of any investment in an export trading
company constitutes a serious risk to the financial safety,
soundness, or stability of the banking organization and is in-
consistent with sound banking principles or with the purposes
of this Act or with the Financial Institutions Supervisory
Act of 1966, order the banking organization . . . to termi-
nate . . . its investment in the export trading company.

(10) The bill requires that any banking organization investment,
even if it is less than $10 million, be reported to the appropriate
Federal banking agency. After receiving such notification, the agency
could disapprove the investment or impose conditions on it if the
agency determined that the trading company was a subsidiary of the
banking organization investor.

(11) A banking organization also must report each additional in-
vestment in a trading company subsidiary or the engagement by a
trading company subsidiary in any new line of activity, such as taking
title to goods, which was not included in any prior application for
approval of banking organization control of the trading company.
The Federal banking agency could disapprove the proposed invest-
ment or new activity under the same standards applicable to con-
trolling investments. ’

(12) The bill probibits a trading company from having a name
similar to that of its bank organization investor unless the bank orga-
nization owns a majority equity interest in the trading company.

The Committee is supported in its view that the bill contains appro-
priate Federal regulatory authority over bank investments in export
trading companies by the Administration. by the Comptroller of the
Currency, and (with one exception) by the Federal Reserve Board.
The sole exception is the Board’s view that Federal bank regulatory
agencies should not be authorized to approve any controlling invest-
ments by banks in export trading companies with the possible excep-
tion of certain “ingle-purpose” trading companies. Specifically. the
Board would prohibit any one banking organization from acquiring
20 percent or more of any export trading companv and any group of
banking organizations from acauiring more than 50 percent of a trad-
ing company. The Board would accept non-controlline investments,
subject to the provisions contained in the bill. The Board appears to
question the ability, as well as the propriety, of permitting banks,
either singly or as a group to manage exnort trading companies.

The Banker’s Association for Foreign Trade. in testimonv before
the Subcommittee on Tnternational Finance and Monetary Policy on
February 18, 1981, stressed the importance of flexibility with respect
to the types of permissible bank investments in export trading com-
panies:

From our discnssions in the banking communitv. we see a
number of possihilities for bank participation which can be
as varied as our banking system and economy.

—Some banking organizations may join together to form
an ETC. For example,'S. 144 permits bankers’ banks—banks

75-554 O - 81 - 3
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owned by a number of small banks—to form an ETC. An
ETC owned by a number of banks from the same region could
provide a sigmificant export stimulus to the area.

—An ETC owned by a number of banks from different
regions could stimulate the export of goods and services from
throughout the country. For example, a banking organiza-
tion with strong Far FEast relationships could join with
another banking organization with strong South American
relationships, thus expanding the worldwide export capabil-
ities of a jointly-owned ETC.

—Some banking organizations will prefer to organize and
form their own trading companies. The regional bank may
form such an ETC to give its smaller customers the one-step
service they need to enter the export market. A money-center
bank may form such an ETC to assist in facilitating trade
with China, Eastern Europe or other areas where barter or
so-called counter-trade elements may be required due to the
lack of U.S. dollar exchange.

—Some banking organizations may join with nonbank
firms to establish an ETC, either on a permanent or one-shot
basis. For example, a banking organization, an architectural
firm, a construction company and a steel fabricator could
form a “one-project” ETC to bid on a foreign tender. Or a
bank might join with an export management company or
freight-forwarder to organize an ETC that would provide
an opportunity for the more efficient combination of their
essentially complementary services.

—Some banking organizations may use the opportunity to
integrate and expand the types of trade services they already
provide their customers. For example, an export finance sub-
sidiary of a banking organization could better meet foreign
competition on behalf of U.S. exporters if it could take title
to goods in the course of a transaction instead of having to
proceed through other intermediaries, an activity denied T7.S.
export finance subsidiaries in the past.

I would note that this list is intended as suggestive only.
Nevertheless, I think it is useful because it indicates the wis-
dom of S. 144, which would permit banking organizations to
make controlling investments with prior agency approval.

Similar testimony was received from the business community re-
garding bank involvement in export trading companies and the need
to permit banks to control such companies. W. Paul Cooper, Chair-
man of the Board of Acme-Cleveland Corporation. testifving on
- behalf of the National Machine Tool Builders Association before the
Subcommittee on February 18,1981, stated :

We believe that banks can bring not onlv financial re-
sources, but almost all of the supporting facilities and serv-
ices which 1J.S. exporters now most lack by contrast with
their foreign comnetitors. They will make it possible for
American companies to combine their resources in a variety
of ways and configurations in the interest of more competitive
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overseas marketing of American produects and services. More
importantly, banks can encourage and help exporters develop
a long term view of. and presence in, export markets. More-
over, bank affiliated trading companies would have special
effect on encouraging more medium and small exporters who
are now discouraged by the remoteness and strangeness of for-
eign markets and buyers, exchange risks, and by the complex-
ity and expense of documentation.

Although NMTBA supports the general principal of sep-
aration of banking and commerce, we believe there is good,
sufficient, and, indeed, compelling reason to make an excep-
tion on a controlled basis for limited and conditional bank
ownership of export trading companies in order to strength-
en U.S. capacity to meet non-traditional international trade
competition. Moreover, we further believe that as drafted,
S. 144 contains prohibitions, restrictions. limitations, con-
ditions and requirements more than ample to meet each of the
objections raised concerning bank ownership of export trad-
ing companies.

In our view, any legislation purporting to encourage U.S.
exports through the facility of export trading companies.
which does no# permit bank participation and (in some
cases) the right of bank control is only a Aa7f step. Adequate
financing is one of the most critical elements of export pro-
motion. To continue to prohibit bank participation in export
trading companies is to continue a halfway policy of half
steps leading to halfway results.

Permitting banking organizations to take controlling interests in
trading companies promotes the safety and soundness of the investing
banking organization. since it gives them greater ability to protect
their investment through control of the business operations of an ex-
port trading company. A banking organization is more likely to be-
come involved in an export trading company if it has a substantial or
controlling voice in management. Arbitrarv statutory limits on con-
trolling investments serve only to lock banking organizations out of
a management role: increase the risks of their investment; and deny
tn trading companies their substantial international expertise. The
reculatory controls included in the bill insure that the greater degree
of bank control. the greater deoree of Federal banking agency control.
The Committee believes this flexible approach adopted in the bill is
necessarv tn enconrage effective bank participation. Withont initia-
tives bv U.S. banks, the effort to stimulate U.S. export trading com-
panies would be seriously weakened.

The amounts of bank capital potentially involved and the risks to
the banks must also be put into perspective based on the restrictions
in the bill. Total capital of all the banks in the T7nited States is about
$105 billion. Because the bill limits agaregate investments to 5.per-
cent of capital. if every bank in the countrv from the smallest to the
largest were allowed bv the Federal regulators to invest the maximnm
amount nnder the Act. the total investment allowed would be $5.25
billion. Becanse the bill limits the total of investments and loans in
cxport trading companies to 10 percent of capital, if every bank in
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the country both invested and lent the maximum under the Act, the
total of all investments and loans would be $10.5 billion. Realistically,
only a small fraction of the nation’s 14,000-plus banks, large and small,
will invest in, or lend to, an export trading company.

Both the banks and the Federal banking agencies can be expected
to proceed cautiously. At most, $1 billion in total bank invest-
ments and loans to export trading companies might be antici-
pated within 5 years after enactment. In an economy which has long
passed the $1 trillion mark, such amounts seem unlikely to dry up
credit or significantly affect bank capital. Investments in export trad-
ing companies should strengthen bank capital by earning profits and
diversifying risks. The 10 percent limit on combined investments and
loans is quite conservative, considering that state banks in several
states, including New York, may lend up to 25 percent of capital to a
single borrower, and that some banks have more than half of their
capital exposed in loans to borrowers in a single developing country.

In considering individual applications or notifications, the appropri-
ate Federal banking agency may determine that safezuards are needed
to protect against certain activities or practices which could reflect
adversely on the banking organization investor. This bill gives the
agencies the authoritv necessarv to set conditions desiened to insure
that a bank-owned ETC is run in a financially-sound manner in order
to safeguard the reputation and integrity of the banking organization
investor.

Conditions appropriate to an ETC whollv-owned or controlled by a
banking organization may be wholly inappropriate where a banking
organization is to be a non-controlling investor. The size of the banking
organization and ETC. the degree of banking organization involve-
ment, and the size and financial strength of other participants are all
factors that need to be weighed. Conditions imposed bv the Federal
banking agencies should not unnecessarily disadvantawe. restrict or
limit bank-owned ETCs in competing in world markets or achieving
the purposes of section 102 of the Act. Conditions thus should be care-
fully drawn to meet legitimate concerns, without undulv handicapning
bank-owned ET(Cs in meeting foreign comuvpetition. The Committee
strongly believes that such conditions should not serve to discourage
involvement of banking organizations. but rather should encourage
their participation in the most prudent manner.

4. Initinl Investments and Operating Expenses

The bill provides in section 106 for greater sunport by the Economic
Development Administration (EDA) and the Small Business Admin-
istration (SBA) for the formation and expansion of export trading
companies. Both agencies have given some support to export-related
activities in the recent past, but only in minimal amounts; and SBA
has been widely charged with lack of interest and expertise in export
development. '

It is the Committee’s view that a modest level of federal assistance.
in the form of loans or loan guarantees, for a limited period of time, is
necessary to encourage the formation of export trading companies.
In view of the current difficult budgetary situation, however, the Com-
mittee decided to cut in half the amount proposed to be annually au-
thorized. from $20 million to $10 million per vear for five years.
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Section 106 (a) would direct EDA and SBA, when considering loan
or guarantee applications from export tradmg companies, to give
specml weight to export-related benefits, including opening new
markets for United States goods and services abroad and encouraging
the involvement of small or medium-size businesses or agricultural
concerns in the export market.” The purpose of the amendment is to
encourage EDA and SBA to consider favorably those applications
with expoxt benefits which also meet other criteria which EDA and
SBA are required to consider. The provision is not intended to over-
ride or dilute other considerations the agencies are required to take
into account.

Section 106 (b) would authorize appropriation of an additional $10
million per year in fiscal years 1982 through 1986 to either EDA or
SBA to support loans (or guarantees, if necescarv) provided to meet
the purposes of section 106(&) If e*ﬂstmoF authorizations and appro-
priations thereunder are deemed adequate by the Appropriations Com-
mittees of the Congress to meet the purposes of section 106(a), the
authority of section 106 (b) would not be used.

5. Guarantees by Fxport-Import Bank

Section 107 authorizes and directs Eximbank to establish a guarantee
program for commercial loans to U.S. exporters secured by export ac-
counts receivable or inventories of exportable goods, when in the judg-
ment of the Board of Directors:

1. Private credit is inadequate to enable otherwise credit-worthy
exporters to complete export transactions, and

2. Such guarantees would facilitate exports which would not
otherwise occur.

This section permits the guarantee program to operate only to the

extent that the Board of Directors determine the private credit mar-
ket is not providing adequate financing. It is the intent of the Commit-
tee that the guarantees be directed pnmarlly toward securing credit
for small exporters. The amounts of guarantees would be limited by
limits set in annual appropriations Acts. This section does not author-
ize additional funds for the bank.

6. Small Business Exzport Managers

During its consideration of the bill, the Committee voted to add a
new section 108 which would establish in the Department of Com-
merce a pilot program of grants to small business manufacturing firms
to help them absorb the first year costs of hiring a full time export
manager. To qualify for the grant the business would have to not
prev 1ously have been 'substantmlly engaged in exporting.

The size of each grant is limited to “the lesser of one-half the man-
ager’s salary or $-LO 000. Total authorization for this section is 82 mil-
lion per year for three years.

The intent of this section, which is modeled on a program in the
Netherlands, is to provide another means of helping small businesses
overcome the barriers they face to exportm(r Most gnrmﬁcant among
those barriers are Jack of “know-how” and experience in the complex
business of identifying and successfully selling in foreign markets.
Export managers could provide that expertise, and it was the view of
a majority of the Committee members that the potential gain for the
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economy through additional exports produced by this program was
worth its small cost.

TITLE II—EXPORT TRADE ASSOCIATIONS

Under the Export Trade Act of 1918, commonly known as the
Webb-Pomerene Act (15 U.S.C. 61-65), the joint exporting activities
of export trade associations (associations engaged solely in export
trade) receive a limited exemption from the Sherman and Clayton
Antitrust Acts.

The Webb-Pomerene Act was an outgrowth of a report on foreign
trade activities affecting U.S. companies prepared by the Federal
Trade Commission in 1916. The Commission’s report found that
American manufacturers and producers were disadvantaged in at-
tempting to enter foreign markets individually because of strong
combinations of foreign competitors and organized buyers. The report
concluded that in order for small American producers and manufac-
turers to enter world markets on a profitable basis and on more equal
terms with these foreign combinations, they should be permitted to co-
operate in their exporting efiorts without fear of prosecution under
the antitrust laws.

Section 2 of the Webb Act exempts from the Sherman Act (which
prohibits contracts, combinations, or conspiracies in restraint of trade
occurring either in interstate commerce or in commerce with foreign
nations) an association entered into for the scle purpose of engaging
in export trade as long as the association, its acts, or any agreements
into which the association enters do not: (1) restrain trade within the
United States; (2) restrain the export trade of any domestic competi-
tor of the association; or (3) artificially influence prices within the
United States of commodities of the class exported by the association.
The Act also provides for oversight of Webb-Pomerene associations
by the Federal Trade Commission.

Between 1930 and 1935 Webb-Pomerene associations numbered 57
and accounted for approximately 19 percent of total U.S. exports. By
1979 the number of associations had dwindled to 33 and their share
of total U.S. exports had dipped to less than 2 percent.

The reasons for this poor showing are many. First, the vast ma-
jority of the 250 or so Webb-Pomerene associations formed over the
last 80 years lacked sufficient product-market domination to exert
foreign market price control and membership discipline. Second, the
business community traditionally has placed top priority on tapping
the vast domestic market and has been much slower to focus on the
prospects overseas. Third, the ever expanding U.S. service industries
have been excluded from qualifying for the Act’s antitrust exemp-
tion, while cooperative and joint ventures have become increasingly
important in the exportation of services. Fourth, and perhaps most
important, the Department of Justice, and to a lesser extent the Fed-
eral Trade Commission, have been perceived by the business com-
munity as exhibiting a thinly veiled hostility toward Webb-Pomerene
associations. The vagueness of the Webb-Pomerene Act leaves uncer-
tain what activities will constitute a substantial restraint of domestic
trade. As a result, the threat of antitrust litigation has served as a
deterrent to broader utilization of the Webb-Pomerene Act.
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This theme arose frequently in the 1981 hearings, as several business
witnesses and attorneys commented on the dimculty of obtaining
definitive antitrust guidance from the Justice Department and on the
uncertainty Justice’s ambiguity created for businessmen, small busi-
nessmen, particularly who cannot afford the time and cost of defend-
ing themselves in a suit, even if they might ultimately prove success-
ful. Typical of the small business attitude is the comment of Milton
Schulman, Chief Executive Officer of Millen Industries, Inc., who tes-
tified before the Subcommittee on behalf of the Chamber of Commerce
of the United States on March 5, 1981, on problems he has encoun-
tered trying to marlket his produects abroad:

When I returned to the United States, I was advised that
we could not look to other firms in our industry for a partner-
ship in providing such a full range of boxes in these possible
transactions, because joint discussions or a joint venture set-
ting mutually agreed prices between us and our U.S. competi-
tors as to foreign customers was thought to risk a violation of
U.S. antitrust law.

More recently I have talked to antitrust lawyers who are
experienced in international trade. They tell me there is very
little risk of antitrust prosecution for a small firm in my in-
dustry, which is very competitive and nonconcentrated, in
forming a joint venture for exports. This may be true. But
you must understand the extent to which a small businessman,
who cannot afford to retain and seek constant high-priced
antitrust counsel, fears the antitrust laws and is inclined to
stay as far away from possible exposure as he can, even if it
means giving up business opportunities . . . but if certifica-
tion were granted quickly without a big expense, and with
what expense there was shared among several exporters using
a single trading company. I would find that very reassuring
and a real encouragement to go out and see what I could do by
way of joint venturing. We might be able to fulfill some of
these selling opportunities by putting together a full line of
products among two or three firms.

Title IT of the bill deals directly with this problem by germitting
an antitrust immunity, limited in scope to what is specified in the
certificate, but more complete in its immunity than present law, thereby
providing business with a greater degree of certainty.

With the increasing emphasis on the need to improve the competi-
tiveness of U.S. companies in the world marketplace has come an
awareness of the need to reduce the domestic barriers to exports. The
provisions of this bill are intended as a step toward that goal. At the
same time, however, the bill contains numerous procedural and sub-
stantive safeguards to ensure that this goal is not achieved at the cost
of violating traditional principles of U.S. antitrust law,

7. Antitrust Exemption for Certified Export Trade Activities

Title IT does the following: First: It makes the provisions of the
Webb-Pomerene Act explicitly applicable to the exportation of serv-
ices (the National Commission for the Review of Antitrust Laws and
Procedures made this same recommendation in its report to the Presi-
dent in January 1979);



20

Second. It expands and clarifies the Act’s antitrust exemption for
export trade associations and export trading companies;

Third. It requires that the antitrust immunity be made contingent
upon a certification procedure and in conformance with existing stand-
ards of antitrust law;

Fourtlt. It transfers the administration of the Act from the Federal
Trade Commission to the Department of Commerce ;

Fifth. It provides for procedures whereby the Justice Department
and the Federal Trade Commission can provide their advice to the
Department of Commerce during the certification process, and can
seek invalidation of any certification which fails to conform to the sub-
stantive standards of the Act;

Sixth. It creates within the Department of Commerce an office to
promote the formation of export trade associations and export trading
companies, and to report to the appropriate Congressional committees
on East-West trade transactions; and

Seventh. It provides for the establishment of a task force whose pur-
pose will be to evaluate the effectiveness of the Webb-Pomerene Act
in increasing U.S. exports and to make recommendations regarding its
future to the President.

Title IT reflects a recognition of the significant contribution to the
promotion of U.S. export trade which can be made by export trade
associations and export trading companies if they are allowed to
engage in specific joint activities without fear of prosecution under
the antitrust laws, Title IT provides immunity from the application of
U.S. antitrust laws for specified export trade, export trade activities
and methods of operation of export trade associations and export
trading companies only when: 1) the proposed export activities are
determined not to be in violation of specified antitrust standards;
2) there is an established need for the immunity ; and 3) the association

or company successfully completes the certification process required
in the bill.

8. Certification procedures

The certification process mandates that the Department of Com-
merce, after consulting with the Justice Department and the Federal
Trade Commission, determine that the export trade activities of the
association or company violate none of the substantive standards of
antitrust law set forth in Section 204(a) of the bill. That section,
which amends the second and fourth sections of the Webb-Pomerene
Act (15 U.S.C. 62 and 64), sets out eligibility criteria for the antitrust
exemption afforded under the act for export trade associations and
trading companies. .

With the exception of the requirements in paragraphs (1) and (8)
of Section 204—provisions that impose further criteria for eligibility
in addition to those found in the standards of the current Webb-
Pomerene Act—the substantive law of antitrust as modified by the
FWebb-Pomerene Act has not been altered. As the court stated in
United States v. Minnesota Mining and Manufacturing Company,
92 F. Supp. 947 at 965 (D. Mass. 1950) :

Now it may very well be that every successful export com-
pany does inevitably affect adversely the foreign commerce
of those not in the joint enterprise and does bring the mem-
bers of the enterprise so closely together as to affect adversely
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the members’ competition in domestic commerce. Thus every
export company may be a restraint. But if there are only these
inevitably consequences an export association is not an unlaw-
ful restraint. The Webb-Pomerene Act is an expression of
Congressional will that such a restraint shall be permitted.

The amendment of the Webb-Pomerene Act by Section 204(a) of
Title 11, with the exceptions as noted above, is a codification of court
interpretations of the Webb-Pomerene exemption to domestic anti-
trust law. Further, the amendment is consistent with the enforcement
policy of the Department of Justice. As stated by Ky Ewing, Deputy
Assistant Attorney General, Antitrust Division, Justice Department,
during hearings on S. 864 (now Title II) before the International
Finance Subcommittee :

We note (that S. 864) would require that a restraint of
U.S. domestic trade be substantial before the exemption would
disappear. The purpose of this proposal . . . is to bring the
act into what we conceive to be the current state of anti-
trust law interpreted by the court. (September 17 and 1, 1979
hearin)g record on Export Trading and Trade Associations,
p.138

Similarly, Daniel Schwartz, Deputy Director, Bureau of Competi-
tion, Federal Trade Commission, testified that the antitrust standards
specified in S. 864 “are essentially equivalent to the standards of the
Webb-Pomerene Act.” (Id. at p.194).

At the Subcommittee’s hearing on March 5, 1981, A. Paul Victor,
a partner in the firm Weil, Gotshal & Manges, and formerly an attor-
ney in the Antitrust Division of the Justice Department, concurred in
tile above interpretation, as did the other three attorneys testifying at
that time:

In the first place, let me say that T do not discern any major
substantive changes to existing antitrust law that would be
wought if the proposed legislation is enacted. In other words,
my reading of the bill does not reveal any fundamental
changes to antitrust thinking that is not already contem-
plated by the existing Webb-Pomerene legislation. The
changes proposed seem to be more procedural in nature in
that their purpose is to expand the antitrust exemption to
an additional category of U.S. exports—that involving serv-
ices—as well as to provide a mechanism for ostensibly en-
suring greater certainty to organizations seeking to take ad-
vantage of the exemption.

The bill also adds two new substantive standards, requested by the
Department of Justice, to the Webb-Pomerene Act——a requirement
that the export trade must not constitute trade or commerce in the
licensing of patents, technology, trademarks or know-how, and that
the export activities must serve to preserve or promote export trade.

Before an association or export trading company can obtain certifi-
cation, the Secretary of Commerce also must find that the export
activities to be certified will serve a specified need. Only those export
trade, export trade activities and methods of operation specified in
the certification issued by the Secretary of Commerce are immunized.
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The certification must include any terms or conditions deemed neces-
sary by the Secretary, in consultation with the Department of Justice
and the Federal Trade Commission, in order to bring the company or
its export activities into compliance with any of the substantive
standards. Any material change in the membership, export trade
activities or methods of operation must be reported to the Secretary
and any modification to the certification must be approved by the
Secretary. The guidelines to be used in making these determinations
are to be issued by the Secretary of Commerce, after consultation with
the Attorney General and the Federal Trade Commission.

It was also the Committee’s view that the decision to issue a certifi-
cate, based on a conclusion that the proposed export activities will
serve a need, belongs in the hands of the Commerce Department,
the agency charged with overseeing export trade. Commerce Secretary
Baldridge, in his March 4, 1981, letter to Senator Heinz, chairman of
the Subcommittee on International Finance and Monetary Policy,
summarized the reasons for that decision in language which wa< also

“approved by the Justice Department:

We are aware of business concern that U.S. antitrust en-
forcement puts U.S. companies at a competitive disadvantage
vis-a-vis foreign competitors and that uncertainty about anti-
trust enforcement inhibits legitimate joint export activity. We
believe that the certification procedure of Title IT will give
U.S. businessmen the additional confidence they need to ex-
port through an export trading company or a Webb-Pomerene
Association while protecting competitive principles.

In our view, the antitrust certification by the Department
of Commerce, in effect a kind of antitrust preclearance, is an
acceptable compromise of competing interests—the one, to
encourage U.S. companies to form ETCs and increase ex-
ports; and the other, to insure that antitrust enforcement can
protect the domestic economy from potential anticompetitive
spillover. The guiding purpose of S. 144 is export promotion.
The proposed certification procedure is limited to that goal,
since no certificate can issue unless a proposed ETC would
serve to preserve or promote U.S. export trade.

With regard to the procedure For issuing certificates to
export trading companies and Webb-Pomerene Associations,
the bill recognizes that basic responsibility for antitrust
enforcement and expertise in antitrust law both lie in the anti-
trust enforcement agencies. Consequently, it gives the Justice-
Department and the Federal Trade Commission an essential
advisory role in the certification procedure. We believe it is
important that the fundamental authority to enforce the anti-
trust laws remain as it istoday.

We believe Title II meets substantially all these require-
ments. It generally maintains separation of enforcement and
certification functions, and antitrust enforcement authority
would remain in the Department of Justice and the FTC.
Since we expect to consult fully with the enforcement agencies
and the development of guidelines, I can assure you that the

1 The complete letter appears at the conclusion of this report.
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Commerce Department will administer the certification pro-
cedure of Title IT in accordance with competitive principles.

9. Amendment, Revocation or Invalidation

Even after the exports activities of an association or export trading
commpany have been certified, they remain subject to the continuing
scrutiny of the Department of Commerce and Justice and the Federal
Trade Commission. The certification of any association or export trad-
ing company whose activities fail to comply with any of the substan-
tive standards is subject to modification or revocation by the Depart-
ment of Commerce. Additionally, either the Department of Justice or
the Federal Trade Commission at any time may initiate an action to
invalidate all o1 any part of tlie certification of an association or trad-
ing company. Once the certification has been revoked, civil or criminal
gggons and enforcement proceedings may be brought on a prospective

sis.

10. Treatment of Existing Webb-Pomerene Associations

There are today 33 Webb-Pomerene Associations operating un-
der current law. Because this bill could have an impact on their cur-
rent business activities, the Subcommittee received testimony from
representatives of some existing associations and had discussions with
representatives of others. Some associations expressed interest in the
new opportunities the bill might provide them. Others expressed satis-
faction with existing law and their current course of business and did
not wish to be forced into a new procedure.

Accordingly, the Committee determined to deal with existing as-
sociations in two ways. Section 206(b) (3) of the bill provides for an
expedited certification process for existing Webb-Pomerene Associa-
tions who wish to obtain the immunity offered by Title IT within 180
days of the bill’s enactment.

In addition, section 207 of the bill permits existing associations to
continue functioning under current law without change if they so
choose, although they could apply for a certification under this bill
at any time under normal procedures.

The Committes believes that these alternate procedures provide fair
and equitable treatment for existing Webb-Pomerene Associations
without disruption of their present export activities.

[Letter referred to earlier follows:]

THE SECRETARY OF COMMERCE,
Washington, D.C., March 4, 1981.

Hon. Joax Hrixz,
U.S8. Senate,
Washington, D.C.

Dear SEnator Hernz : Thank you for your letter of February 25th
requesting that I, as Administration spokesman on export trading
companies, designate a representative of the Justice Department to
testify at March 5th hearings on S. 144.

I was pleased to testify, February 17, on behalf of the Administra-
tion in support of S. 144. The bill is the result of extensive hearings
held over the past two years, including intensive review within the
Executive Branch by banking and antitrust authorities. As spokes-
man for the Administration, I indicated that the Attorney General,
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Secretary of the Treasury, and U.S. Trade Representative were in
accordance with this position. The Reagan Administration has spoken
with one voice on this matter and I do not believe that a separate Jus-
tice Department appearance is necessary. . .

My testimony specifically dealt with the questions raised in your
letter of bank participation in trading companies, bank control of an
ETC, and the financial provisions of S. 144. With respect to the anti-
trust immunity, you asked whether such an immunity is necessary to
encourage the formation of export trading companies. We are aware
of business concern that U.S. antitrust enforcement puts U.S. com-
panies at a competitive disadvantage vis-a-vis foreign competitors
and that uncertainty about antitrust enforcement inhibits legitimate
joint export activity. We believe that the certification procedure of
Title IT will give U.S. businessmen the additional confidence they need
to export through an export trading company or a Webb-Pomerene
Association while protecting competitive principles.

In our view, the antitrust certification by the Department of Com-
merce, in effect a kind of antitrust preclearance, is an acceptable com-
promise of competing interests—the one, to encourage U.S. companies
to form ETCs and increase exports; and the other, to insure that anti-
trust enforcement can protect the domestic economy from potential
anticompetitive spillover. The guiding purpose of S. 144 is export pro-
motion. The proposed certification procedure is limited to that goal,
since no certificate can issue unless a proposed ETC would serve to
preserve or promote U.S. export trade.

‘With regard to the procedure for issuing certificates to export trad-
ing companies and Webb-Pomerene Associations, the bill recognizes
that basic responsibility for antitrust enforcement and expertise in
antitrust law both lie 1n the antitrust enforcement agencies. Conse-
quently, it gives the Justice Department and the Federal Trade Com-
mission an essential advisory role in the certification procedure. We
believe it is important that the fundamental authority to enforce the
antitrust laws remain as it istoday.

We believe Title II meets substantially all these requirements. It
generally maintains separation of enforcement and certification func-
tions, and antitrust enforcement authority would remain in the De-
partment of Justice and the FTC. Since we expect to consult fully with
the enforcement agencies on the antitrust aspects of proposed joint
export activities and the development of guidelines, I can assure you
that the Commerce Department will administer the certification pro-
cedure of Title IT in accordance with competitive principles.

Finally, we are convinced that the substantive antitrust standards
covered by the antitrust exemption {Section 2 of the amended Webb-
Pomerene Act) are limited to codification of existing law. By clarify-
ing what kind of joint export activity is permitted under U.S. anti-
trust law, we will be reducing the regulatory burden which U.S. firms
face in competing abroad. )

Enactment of this legislation is an important element in developing
a coherent and comprehensive U.S. export policy to meet our interna-
tional competition. I appreciate the efforts you have made to secure
early Senate action on it.

Sincerely,
‘ MavrcoLM BALDRIGE,
Secretary of Commerce.



SECTION'BY-SECTION ANALYSIS OF THE BiLL

TITLE I—EXPORT TRADING COMPANIES

Short Title ‘
_ Section 101 provides that Title I may be cited as the “Export Trad-
ing Company Act of 1981.”
Findings

Section 102 includes eight findings by Congress concerning exports
and export trading companies, and states that the purpose of the Act is
to increase U.S. exports by encouraging more efficient provision of
export trade services to U.S. producers.
Definitions

Section 103 defines the following terms used in the title: “export
trade,” “goods produced in the United States,” “services produced in
the United States,” “export trade services,” “export trading company,”
“United States,” “Secretary,” and “company.” An export trading
company is defined as a U.S. company “organized and operated prin-
cipally for the purposes of (A) exporting goods and services produced
in the United States; and (B) facilitating the exportation of goods
and services produced in the United States by unaffiliated persons by
providing one or more export trade services.”
Promotion of Ezport Trading Companies by Secretary of Commerce

Section 104 requires the Secretary to promote and encourage forma-
tion and operation of export trading companies by providing infor-
mation and advice to interested persons and by facilitating contact
between producers and firms offering export trade services.

Definitions in Section on Bank Ownership :
Section 105 (a) defines “banking organization,” “State bank,” “State
member bank,” “State nonmember insured bank,” “bankers’ bank,”
“bank holding company,” “Edge Act Corporation,”’ “Agreement Cor-
poration,” “appropriate Federal banking agency,” “capital and sur-
plus,” “affiliate,” “control,” “subsidiary,” and “export trading com-
pany.” The terms “control” and “subsidiary” are defined as in the Bank
Holding Company Act. The term “export trading company” means a
company which is exclusively engaged in activities related to inter-
national trade and which meets the definition of export trading com-
pany in section 103(a) (3) or a company organized and operated prin-
cipally for the purpose of providing export trade services. Such com-
pany, however, may not engage.in manufacturing or agricultural
production activities, or may engage in underwriting, selling, or dis-
tributing securities only to the extent its banking organization investor
may do so under applicable Federal and State law and regulations.

Authority to Own Export Trading Companies

Section 105(b) (1) would authorize banking organizations, subject
to the procedures and limitations of section 105(b), (¢}, and (d) to

(25)
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invest in the aggregate not more than 5 percent of the banking organi-
zations consohdated capital and surplus in export trading companies.

Section 105(b) (1) (A) would authorize investments of up to $10
million in total by a banking organization without prior approval
by the appropriate Federal banking agency if such investment did
not make the export trading company a subsidiary of the banking
organization (Pursuant to the Bank Holding Company Act, owner-
ship of 25 percent of the stock is presumed to constitute control and
therefore make the company a subsidiary, and ownership of less than
25 percent may be found by the Federal banking agency to constitute
control and make the company a subsidiary. If the agency made such
finding it could require divestiture or place conditions on the invest-
ment.). Section 15(b) (1) (1) would permit investments of more
than $10 million, or controlling investments, or investments which
give a group of banking organizations more than 50 percent of the
stock of an export trading company, only with prior approval of the
appropriate Federal banking agency.

Section 105(b) (2) would require banking organizations to notify
the appropriate Federal banking agency 90 days before making any
additional investment in an export trading company subsidiary or
engaging in any line of activity, including specifically the taking of
title to goods, which was not previously disclosed. The Federal bank-
ing agency could disapprove or place conditions on such investment or
activity.

Section 105(b) (3) would provide that if the appropriate Federal
banking agency failed to act upon an application or notification within
the specified time period, approval would be assumed.

Additional Limitations on Bank Investments in Export Trading
Companies and on Such Companies

Section 105(c) would place the following limitations on export
trading companies and investments in them by banking organizations:
(1) the export trading company could not use a name similar to that
of any banking organization owning any of its stock unless the bank-
ing organization investor owned a majority of its stock; (2) the total
historical cost of a banking organization’s direct and indirect invest-
ments in an export trading company, plus any credit extended by the
organization and its subsidiaries to the company, could not exceed 10
percent of the banking organization’s capital and surplus; (3) bank-
ing organizations could not hold stock in export trading companies
which take speculative positions in commodities securities or foreign
exchanges, other than as may be necessary in the course of its business
operations; and (4) banking organizations could not extend credit to
any export trading company in which it holds stock, or to the com-
pany’s customers, on terms “more favorable than those afforded simi-
lar borrowers in similar circumstances, and such extension of credit
shall not involve more than the normal risk of repayment or present
other unfavorable features.”

Factors to be considered by Federal Banking Agencies in Disapprov-
ing or Placing Conditions on Investments
Section 105(d) would require the appropriate Federal banking
agency to consider the resources. competitive situation, and future
prospects of the banking organization and export trading company
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concerned in any application, and the benefits of the proposal to U.S.
business, industrial, and agricultural concerns (with special emphasis
on small, medium-size, and minority concerns), and the effect on
United States competitiveness in world markets, and authorize the -
agency to disapprove the investment if it finds the export benefits are
“outweighed in the public interest by adverse financial, managerial,
competitive, or other banking factors.” The agency would be author-
ized to impose such conditions on approved investments or activities as
it deemed necessary” (A) to limit a banking organization’s financial
exposure to an export trading company, or (b) to prevent possible con-
flic's of interest or unsafe or unsound banking practices.” The agency
would be required to set standards for the taking of title to goods
and holding of inventory to prevent unsafe or unsound practices. In
imposing conditions, the Federal banking agency would be required to
consider the size of the banking organization and export trading com-
pany involved, the degree of investment or other support to be provided
by the banking organization, and identity and financial strength of
other investors. The agency could not impose conditions on the taking
of title which unnecessarily disadvantage, restrict or limit trading
companies in competing in world markets. Notwithstanding any
other provision, the appropriate Federal banking agency could after
due notice and opportunity for hearing, order an investment in an
export trading company terminated if the agency had reasonable
cause to believe the investment constituted a serious risk to the bank-
ing organization or was inconsistent with sound banking principles
or the Financial Institutions Supervisory Act of 1966. Within two
years after enactment a report to Congress by the Federal banking
agencies would be required. Federal banking agencies may exempt
an extension of credit from a bank to its trading company affiliate
from the collateral requirements of section 23 A of the Federal Reserve
Act. if the agency determines the exemption is necessary to finance the
trading company’s operating expenses, and that it does not expose the

bank to undue risk.

Court Appeals

Section 105 (e) would provide an opportunity to appeal orders of
Federal banking agencies to the Federal Court of Appeals and re-
quire cases of procedural error to be remanded to the agency and
permit cases of substantive error to be remanded to the agency as
well.

Rulemaking and Enforcement
Section 105 (f) would provide general rulemaking authority to
Federal banking agencies for purposes of administering this section.

State Preemption

Section 105(g) makes clear that nothing in this section prevents
any state from enacting laws either prohibiting banks chartered under
that state’s law from investing in export trading companies or im-
posing additional conditions or restrictions on such investment.

Initial Investments and Operating Expenses

Section 106 would direct EDA and SBA to give special weight to
export, benefits. including opening new export markets and encourag-
ing exporting by small and medium-sized businesses or agricultural
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concerns, when considering applications by export trading companies
for loans and guarantees. $10 million would be authorized to be appro-
priated for each of the next 5 fiscal years for the purposes of this
section. :

Guarantees for Export Accounts Receivable and Inventory

Section 107 would direct the Export-Import Bank to establish a
guarantee program for commercial loans secured by export accounts
receivable or inventories of exportable goods when the Bank’s Board
judged the private credit market was not providing adequate export
financing to otherwise creditworthy exporters and such guarantees
would facilitate exports which would not otherwise occur. The guar-
antees would be subject to limits in annual appropriation Acts.
Ezport Managers

Section 108 provides for a pilot program of Commerce Department
grants to small businesses not previously significantly involved in
exporting to pay up to one-half (or $40,000, whichever is less) the
salary of an export manager for one year to assist the company 1n
entering export markets. After the initial year, the company would
have to assume the total cost of the salary if it wanted to continue
the position. The section authorizes $2 million for each of the next
three fiscal years. :

TITLE II—EXPORT TRADE ASSOCIATIONS

Section 201. Short Title: Export Trade Association Act of 1981

Finding and Declaration of Purposes

Section 202 sets forth findings by the Congress regarding exports
and joint exporting activities and the purposes of the Act.
Definitions

Section 203 defines the pertinent terms. Among others. The defini-
tion of “export trade” is expanded from the definition contained in the
Webb-Pomerene Act (15 U.S.C. 61-66) to include services. The term
“service” means intangible economic output, including, but not limited
to business, repair, and amusement services; management, legal, en-

ineering, architectural, and other professional services; and financial,
Insurance, transportation, informational and any other data-based
service, and communication services. The term “export trade activities”
includes any activities or agreements in the course of export trade. The
term “methods of operation : means the methods by which as associa-
tion or trading company conducts or proposes to conduct export trade.
The term ““association™ refers to any combination of persons, partner-
ships, or corporations, all of which must be citizens of the United
States or created under the laws of any State of the United States.
The term “antitrust laws’” means the antitrust laws defined in the first
Section of the Clayton Act and Section 5 and 6 of the Federal Trade
Commission Act and State antitrust laws.

Erxemption from Antitrust Law

Section 204 strikes Sections 2 and 4 of the Webb-Pomerene Act and
inserts in lieu thereof a new Section 2. Section 2 provides that an ex-



29

port trade association or export trading company and their members,
certified according to the procedures set forth in this Act is exempt
from the application of the antitrust laws during the period of the
certification provided that the association or export trading company
and its export trade activities (1) serve to preserve or promote export
trade; (2) neither result in a substantial lessening of competition or
substantial restrain of trade within the United States nor constitute a
substantial restraint of the export trade of any competitor of the as-
soclation; (3) do not unreasonably enhance, stabilize, or depress prices
within the United States; (4) do not constitute unfair methods of com-
petition against competitors engaged in export trade; (5) are not
reasonably expected to result in the consumption or resale in the
United States of goods or services exported by the association or ex-
port trading company; and (6) do not constitute trade or commerce
in the licensing of patents, technology, trademarks, or know-how, ex-
cept as incidental to the sale of goods or services exported by the
association or export trading company or its members.

Section 2 also provides for a 30 day suspension of the effective date
of the exemption if the Attorney General or the Federal Trade Com-
mission formally advises the Secretary of Commerce that it disagrees
with the Secretary’s determination to issue a certification.

Conforming Changes in Style

_Section 205 amends Section 8 of the Webb-Pomerence Act to pro-
vide for conforming change in style.

Administration; Enforcement; Reports

Section 206 strikes Section 5 from the Webb-Pomerene Act and in-
serts in lieu thereof a new Section 4 and eight additional new sections.

A new Section 4(a) establishes the procedure for apglying for cer-
tification as an export trade association or export trading company.
It requires associations or export trading companies seeking certifica-
tion to file applications describing in detail their proposed export ac-
tivities including the goods or services to be exported, the methods of
export trade, including, but not limited to, any agreements to sell ex-
clusively to or through the association or trading company, any agree-
ments with foreign persons who may act as joint selling agents, any
agreements to acquire a foreign selling agent, any agreements for
pooling tangible or intangible property or resources, or any territorial
price-maintenance, membership, or other restrictions to be imposed
upon members of the association or export trading company, and any
other information, including the countries where export trade is pro-
posed to be conducted, the Secretary may request on the association
or company, its relations with other associations or companies, and
effects on competition or potential competition. ) o

A new Section 4(b) requires the Secretary to certify an assoclation
or export trading company within 90 days after receiving the appli-
cation if the Secretary determines, after consultation with the Attor-
ney General and Federal Trade Commission, that the proposed trade
activities and methods of operation meet the standards set forth in
amended Section 2 of the Act and will serve a specified need in promot-
ing export trade. The certificate must specify permissible activities
and any terms and conditions deemed necessary to ensure that the
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standards of the Act are met. Expedited certification and appeals pro-
cedures are specified.

This Section also requires the Secretary to provide the Attorney
General and the Federal Trade Commission with a copy of the pro-
posed certificate and sets forth procedures to be followed by the Attor-
ney General and the Commission in rendering advice on a certification.
Certifications may be issued by the Secretary prior to the expiration
of forty-five days after the proposed certification has been delivered to
the Attorney General or the Commission only if no formal notice of
disagreement has been made by the Attorney General or Commission
under the procedures specified in the Act.

Section 4(b) also provides for expedited certification procedures in
cases where the temporary nature of the export trade activities or
other circumstances such as bidding deadline necessitate a prompt
decision on the application. Similarly, simplified procedures are pro-
vided for existing Webb-Pomerene Associations seeking certification
under Title II within 180 days of its enactment. A procedure is
also provided for appealing the Secretary’s decision not to issue a
certificate,

‘A new Section 4(c) of the Webb-Pomerene Act requires certified

export trade associations and export trading companies to report any
material changes in membership, export trade activities and methods
of operations and allows them to apply for an amended certificate. The
Committee expects the Commerce Department, in its regulations for
this procedure, to make clear that a material change in export trade
activities would include, among other things, a material change in the
type of goods or services the company exports, but that an export trade
associatlon or trading company shall not be expected to report overall
changes in the export environment outside its control, such as, for
example, changes in market conditions.
. Additionally, the Committee expects the Department to include
in its certificates a specification that the certificate applies only to the
trading company or association’s membership as identified in the
certificate, and that the certificate lapses if new members are added,
unless notification of change in membership is reported to the Secre-
tary within 30 days.

A new Section 4(d) of the Act permits the Secretary to require cer-
tified export trade associations or export trading cornpanies to modify
their organization or operation to correspond with their certification,
or to revoke or amend the certification.

A new Section 4(e) to the Webb-Pomerene Act authorizes the Attor-
ney General or Federal Trade Commission to bring an action to in-
validate, in whole or in part, a certification on the grounds that the
export trade, export trade activities or methods of operation of an
export trade association or export trading company fail to meet the
standards of Section 2 of the Act. This Section also nermits the Attor-
ney General or Commission to seek preliminary relief pending the dis-
position of an action if the Attorney General or Commission brings an
action for invalidation the 30 day period provided in Section 2(b) (2).
No person other than the Attorney General or the Commission would
have standing to bring an action against an association or company for
failure to meet the standards of Section 2 of the Act.
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A new section 4(f) of the Act requires each association and trading
company and their subsidiaries to comply with U.S. export control
laws pertaining to the export or transshipment of goods on the Com-
modity Control List to controlled countries.

A new section 4(g) provides that tinal orders of the Secretary of
Commerce under this section shall be subject to judicial review under
chapter 7 of title 5 of the U.S. Code.

A new Section 5 to the Webb-Pomerene Act requires that the Secre-
tary, the Attorney General, and the Chairman establish guidelines for
purposes of determining whether an association, its members and its
export trade activities meet the requirements of the new Section 3.

A new Section 6 to the Webb-Pomerene Act stipulates that every
certified association or export trading company shall submit to the
Secretary an annual report setting forth the information required in
the application for certification.

A new Section 7 to the Webb-Pomerene Act establishes within the
Department of Commerce an office to promote and encourage to the
greatest extent feasible for formation of export trade associations
through the use of provisions of this Act, and to report annually to the
appropriate Congressional committees all East-West trade transac-
tlons requiring validated licenses and any other relevant information
on the role of trading companies in East-West trade.

A new Section 8 to the Webb-Pomerene Act provides for the con-
fidentiality of the information contained in an association’s applica-
tion for certification, application for amendment of certification, and
annual report.

Section 8 also requires the Secretary to make available to the Attor-
ney General and the Commission for their oflicial use all materials
filed by an association or export trading company which has been
certified or, which has applied for certification if the Secretary be-
lieves the applicant is eligible for certification.

A new Section 9 to the Webb-Pomerene Act authorizes the Secre-
tary of the Treasury to require an association or export trading com-
pany to modify its operations so as to be consistent with future inter-
national obligations of the United States set by treaty or statute.

A new Section 10 to the Webb-Pomerene Act authorizes the Secre-
tary, in consultation with the Attorney General and the Chairman, to
promulgate such rules and regulations as are necessary to carry out
the purposes of this Act.

A new Section 11 to the Webb-Pomerene Act requires the President
seven years after the date of enactment of this Act to appoint a task
force to examine the effect of the operation of this Act on domestic
competition and on the United States' international trade deficit and
to recommend either continuation, revision, or termination of the
Webb-Pomerene Act.

Section 6 of the Webb-Pomerene Act is redesignated as “Section 13,
Short Title”.

Treatment of Ewxisting Associations

Section 207 sets out procedures whereby Webb-Pomerene Associa-
tions in existence as of January 1, 1981, may continue to operate under
the standards presently in effect in that Act, unless they choose to seek
certifications under this new law.
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If an existing association elects to seek new certification (after the
180 day period specified in section 4 (b) (3) of the Webb-Pomerene Act
as amended by this bill, during which special procedures are in effect),
the Secretary shall consider such application under the normal pro-
cedures set forth in section 206 of this bill. The association’s exemption
under current law will remain effective until the Secretary issues a new
certificate and the association decides to accept it. The association has
30 days from the date of the Secretary’s determination to decide
whether or not to accept the certificate. If the Secretary decides not
to issue a certificate, the association’s exemption under existing law
shall also continue in effect, under the procedures of current law.

U.S. CoNGRESS,
Coxncressionar, Bopger OFFICE,
Washington, D.C., March 18, 1981.
Hon. Jags Garxy, ,
Chairman, Committee on Banking, Housing, and Urban Affairs,
U.8. Senate, Washington, D.C.

Drar Mr. CEamyMAaN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for a bill to encourage exports by facilitating
the formation and operation of export trading companies, export trade
associations, and the expansion of export trade services generally, as
ordered reported on March 12, 1981 by the Senate Committee on Bank-
ing, Housing, and Urban A ffairs.

Should the Committee so desire, we would be pleased to provide
further detail on the attached cost estimate.

Sineerel
: 7 Raxywonp C. ScHEPPACH

(For Alice M. Rivlin, Director).

CoxagressioNar, Bupeer OrFrice—Cost EstrvMaTs

1. Bill number: To be assigned.

2. Bill title: A bill to encourage exports by facilitating the formation
and operation of export trading companies, export trade associations,
and the expansion of export trade services, generally.

3. Bill status: As ordered reported by the Senate Committee on
Banking, Housing, and Urban A ffairs on March 12, 1981.

4. Bill purpose : The purpose of Title I is to increase U.S. exports by
encouraging more efficient provision of export trade services to Ameri.
can producers and suppliers.

Section 104 directs the Secretary of Commerce to promote the
formation of export trading companies by providing information
and advice to interested persons.

. Section 105 delineates provisions for ownership of export trad-
m%compames.

ection 106 directs the Economic Development Administration

. and the Small Business Administration to give special weight to

export-related benefits in consideration of loans and guarantee

for export trading companies and in consideration of operating

grants to non-profit organizations. This section further authorizes
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the annual appropriation of $10 million for fiscal years 1982
through 1986 for this purpose.

Section 107 authorizes and directs Export-Import Bank to
establish a program to provide loan guarantees to export trading
companies. The loan guarantees would be subject to the annual
limitation on program activity provided in appropriation acts.

Section 108 authorizes the Secretary of Commerce to make
grants to subsidize the employment of export managers by some
small business manufacturing firms. The section further au-
thorizes the annual appropriation of $2 million for fiscal vears
1982 through 1984 for this purpose. '

The purpose of Title IT is to encourage 17.S. exports by establishing
an office in the Department of Commerce to promote the formation of
export trade associations through the 1Webbh-Pomerene Act.

5. Cost estimate:

Authorization amount:

Fiscal year: Miltions
$12
12
12
10
10
Estimated outlays:

Fiscal year:
1098 o e ———————— e 10
1088 e e m 12
I8 o o e m— e e 12
1985 e e e e m 10
1986 oo e 10

6. Basis of estimate: This estimate assunies enactment of this legis-
lation before October 1. 1981. The estimate also assumes that the an-
nual authorization amounts will be appropriated in full in the year
authorized.

The only direct budget costs estimated for the bill occur in Section
106 and Section 108 of Title I. Section 106 authorizes the annual ap-
propriation of $10 million from 1982 to 1986. Section 108 authorizes
the annnal appropriation of $2 million from 1982 to 1984. Outlays were
derived by applyving a composite outlay rate.

The guarantee program authorized for the Export-Import Bank in
Section 107 is assumed to take place within the annual program lim-
itations. This section is assumed to have nao direct budget impact.

While Title IT creates an office within the Departmernt of Commerce
to promote the formation of export trade associations. the bill does
not authorize any appropriation for this purpose. Tt is assumed. there-
fore. that funds for the office will be transferred or reprogrammed to
fulfill this section.

7. Estimate comparison : None.

8. Previous CBO estimate: CBO provided an estimate for an earlier
versions of this bill. 8. 2718, on May 15. 1980. This bill differs from
the earlier bill in three major respects. First. the bill annually author-
izes £10 million rather than the $20 million authorized in S. 2718 for
the Fconomic Development Administration and Small Business Ad-
ministration. Recond. this bill contains a new provision authorizing
the annual appropriation of $2 million for the employment of export
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managers. And third, this bill eliminates Title IIT of the earlier bill
which allowed certain trading companies to be treated as DISCs.
9. Estimate prepared by: Rita J. Seymour
10. Estimate approved by:
James L. Brom,
Assigtant Director for Budget Analysis.

Recuratory Imrpacr

In compliance with paragraph 5 of rule XXIX of the Standing
Rules of the Senate, the committee reports that no increase in regula-
tory activity is expected to result from this bill.

Cuanges 1IN ExistiNg Law

In the opinion of the Committee, it is necessary to dispense with the
requirements of section 4 of Rule XXIX of the Standing Rules of the
Senate in order to expedite the business of the Senate.



ADDITIONAL VIEWS OF SENATOR PROXMIRE

There are two serious defects in this legislation.

One serious defect is that the significant and historical precedent
setting power for banking organizations to control up to 100 percent
of export trading companies engaged in business and commerce will
be administered by three separate bank regulatory agencies. In the
past when Congress enacted bank legislation authorizing major non-
bank activities by banking organizations the authority to regulate the
activities has been given to the Federal Reserve.

Another serious defect is that the Justice Department and the
Federal Trade Commission have been shunted aside as primary anti-
trust enforcers of the antitrust laws governing foreign commerce from
the United States in favor of the Commerce Department whose pri-
mary mission is to promote and trumpet trade.

Thus this legislation, whose goal is meritorious, will undoubtedly
result in inconsistent, wasteful and overlapping bank regulation in-
stead of a consistent and coherent bank regulatory policy; and will
result in competition taking a back seat to trade promotion while price-
fixing in domestic and international markets gets a wink from the
Commerce Department.

First of all we should recognize that this is major legislation: major
bank legislation and major anti-trust legislation. Banking organiza-
tions—banks, bank holding companies and Edge Act International
Corporations are given the power to control export trading companies
which are permitted to engage in a wide range of export and import
activities not only as financiers but as equity participants. An export
trading company is permitted to purchase for its own account goods
and commodities, warehouse them, and market them overseas through
its own retail network. The separation between banking and commerce
which has served this nation well for over 100 years has prohibited
such activities by banks.

The Federal Reserve and the Federal Deposit Insurance Corpora-
tion, the two regulatory agencies which are responsible for the safety
and soundness of our banking system testified that bank control of
export trading companies posed unacceptable risks to our banking
system. Their recommendation was that exports could best be served
by banks continuing their role as financiers, holding a minority posi-
tion perhaps in export trading companies, but not a position which
would jeopardize bank capital in the highly-leveraged risk operations
of an export trading company.

Our export posture is not one that requires that we put our financial
system at risk. We already have enough risk in our financial system.

ne need only to read the public pronouncements of the highest offi-
cials in the Reagan Administration concerning the condition of our
financial system to learn the seriousness of the problem. Yet the same

(85)
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Reagan Administration comes forth with this legislation as the “cen-
terpiece” of its trade policy in flagrant disregard of the warnings of
the regulatory agencies charged with the safety and soundness of our
financial system.

I offered an amendment which would contain the risk yet let the

legislation move forward. This amendment would have allowed con-
trol of an export trading company by only a bank holding company
or an Edge Act International Company. The benefit of my amendment
is that it would continue to require separation between banking and
non-banking activities and would lodge authority in the Federal Re-
serve to administer the provisions. This is consistent with our existing
banking structure where non-bank activities are carried out through
the holding company and through Edge Act Corporations. Both the
bank holding company laws and the Edge Act are administered by the
Federal Reserve.
_ The Senate on occasion gets stampeded to the point where it closes
its ears to meritorious responses to questions raised by legislation. This
is one of those occasions. The spounsors of the bill will not countenance
any deviation from their current wisdom. Thus the Senate will send
to the House a bill that mixes banking and commerce unnecessarily.
We will have to rely on the House Banking Committee to show greater
wisdom than we have shown.

By recommending that the Commerce Department play the key role
in administering the Sherman Antitrust Act in place of the Justice
Department and the Federal Trade Commission, the Reagan Ad-
ministration continues its assault on the antitrust laws.

The legislation rewrites the Webb-Pomerence Act. Currently, ad-
herence to the provisions of the Webb-Pomerence Act provides a
defense against suit under the Sherman Act for export associations.
This legislation goes further. An export association upon making an
application to the Commerce Department may obtain certification by
the Commerce Department that its activities meet the standards of
the legislation.

Such a certification carries with it immunity from not only the Fed-
eral antitrust laws but also from State anfitrust laws and private
party suits. except for wltra vires acts.

This intrusion into the realm of State’s rights and private rights
might be plausible if a Federal agency with antitrust experience were
charged swith the responsibility of administering the statute. That 18
not the case here. The Commerce Department will issue the certificates
upon consultation with the Justice Department and with the Federal
Trade Commission. The legislation leaves it up to the Commerce
Department to determing the degree to which it considers the views of
the Justice Department and the Federal Trade Commission.

While the Justice Department and the Federal Trade Commission
may file suit within 30 days after the issuance of a certificate by the
Commerce Department on the grounds that the export association’s
behavior violates the standards set forth in the Wehb-Pomerence Act,
it is clear that the.real action in administering the law will be in the
granting of certificates by the Commerce Department.

The Commerce Department is in a massive conflict of interest situa-
tion under the legislation, having responsibilities to promote trade
and enforce the antitrust laws. It is clear that the antitrust laws are



37

going to take a back seat. Any why? The antitrust laws have served
this nation well giving us a marvelous free and open competitive
society. ‘They are now to be placed on the scrap heap because the
Justice Department and the lkederal Trade Commission have done
their job in enforcing the law.

The true test of competition is whether there is a market restraint
on prices. The authors of this legislation told us that this legislation
did not change the substantive standards under the antitrust laws. Yet
when the antitrust experts came before the Committee we were told
that the legislation is “‘an attempt to codify what many people who
participated in this process consider to be the best thinking on what the
law should be interpreted to be by the courts.” That statement malkes it
obvious that a good deal of judgment went into the alleged codification.

It is clear from the testimony of Secretary Baldrige where U.S.
firms fix prices overseas or allocate markets overseas, he intends to
certify the behavior even though such behavior is actionable at the
present time under the antitrust laws. It was precisely this kind of
behavior in overseas markets that caused the Wall Street Journal to
say in an editorial :

By endorsing and expanding the principle of export cartels,
the legislation undermines U.S. commitment to an open inter-
national trading system. How can we complain about OPEC
or Third World cartels if we encourage our producers to
form their own export cartels?

It is clear that the Commerce Department will not have the stomach
to stand against price-tixing overseas. How will they administer the
act when the effect is on domestic prices? I do not know, but I have
my doubts. Commerce will find itself in a basic conflict position of
trying to balance etfects on domestic prices and overseas trade.

The Commerce Department has no expertise in administering anti-
trust statutes, according to Secretary Baldrige’s own testimony. Yet
they are entrusted with administering a complex statute. For example,
under the legislation one of the changes made is to prohibit affects on
domestic prices that are “unreasonable”. Under the standard currently
in effect “artificial or intentional” effects on domestic prices are pro-
hibited. This is potentially an explosive change. The words ‘“‘reason-
able” or “unreasonable” are terms of art under the Sherman Anti-
trust Act. But with respect to price-fixing under the Sherman Act
no inquiry is permissable as to “reasonableness” or “unreasonableness.”

Price fixing is one of those categories of antitrust behavior that is
per se unlawful. Where price-fixing is found it is always held to be
“unreasonable’” under current law.

Now comes this legislation, providing that only behavior that does
not ‘“‘unreasonably enhance, stabilize or depress prices within the U.S.”
is permitted. Is price-fixing to be allowed? How much price-fixing is
reasonable or unreasonable? And the Commerce Department, which
does not know a thing about antitrust is to administer the law while
the experts at the Justice Department and the Federal Trade Com-
mission sit on the sidelines. I hope the House Judiciary Committee does
a better job on the antitrust sections of this bill than we did.

WiLLiaM PROXMIRE.



ADDITIONAL VIEWS OF SENATORS ARMSTRONG, PROX-
MIRE, D’AMATO,LUGAR, GARN, SCHMITT AND TOWER

During the markup of this legislation, the committee adopted by a
7-6 rollcall vote an amendment offered by Senator Riegle establishing
a grant program for businesses which hire export managers.

The amendment allows the Secretary of Commerce to give up to
$40,000 each to small business manufacturing firms to help them de-
fray the cost of employing an export manager on their own. We op-
pose this amendment.

We believe that this is exactly the wrong signal to send to the Amer-
ican public in these times of economic crisis. In one breadth we are
being accused of taking food from children’s mouths, yet seven mem-
bers of the committee said in another that we want to continue to sub-
sidize American business when it is politically advantageous.

The amount of money authorized by this amendment 1s a relatively
small $2 million. Tt is so small. on one hand, that at $40,000 each. only
200 U.S. companies could be helped. vet there are so many more which
might qualify for the aid.

But $2 million is also a very large amount. Since the average cost to
the government to provide one child one subsidized school lunch is 65
cents per day. a school system of +.200 students could be fed for the
next four years on $2 million.

We do not feel this program deserves a chance to hecome another
one of manv federal giants that beann with sood intentions and a few
million dollars. Tf there really ave substantial benefits in hiring export
managets. the private sector will find ways to finance their employ-
ment.

We support this hill. but wish to see this give-away program re-
moved from it.

JARE GARN.

Jacr ScrmyrrT.

Ricrarn G. Lrean.

Jorix Tower.

W. L. ArMsTRONG.

WiLL1aM PROXMIRE.

Arroxse TV Aararo.
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