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The Committee on Foreigii Affairs, to whom was referred the bill
(H.R. 4034) to provide for continuation of authority to regulate
exports, and for other purposes, having considered the same, report
favorably thereon without amendment and recommend that the bill
do pass.

CoMMITTEE ACTION

The Subcommittee on International Economic Policy and Trade
considered the following bills amending the Export Administration
Act which were referred to the Committee on Foreign Affairs and
subsequently to the subcommittee : H.R. 2344, introduced on Febru-
ary 22, 1979 by Mr. McKinney; H.R. 2539, introduced on March 1
by Mr. Bingham; H.R. 3154, introduced on March 21 by Mr. Gib-
bons; H.R. 3216, introduced on March 22 by Mr. Wolff ; and H.R. 3301,
introduced on March 28 by Mr. McKinney.

The subcommittee held hearings on February 15 and 22, March 7,
8, 14, 15, 21, 22, 26, 27, and 28, and April 3 and 4, 1979. On April 24,
25, and 26, the subcommittee met in open markup session to consider
the above-mentioned bills, as well as H.R. 3652, transmitted to the
Speaker by the Secretary of Commerce on April 17 (Executive Com-
munication 1300) and introduced (by request) by Mr. Bingham on
April 23. On April 26, the subcommittee voted to report a clean bill
to the full committee.

Also at its April 26 meeting, the subcommittee heard executive
branch testimony on H.R. 3658, to authorize funds for fiscal years 1980
and 1981 for the collection and analysis of foreign investment data
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under the International Investment Survey Act. The subcommittee
reported the legislation favorably and concurred in the subcommittee
chairman’s proposal to include the legislation as a separate title in
the bill extending the Export Administration Act of 1969.

H.R. 3783, the bhill reflecting the subcommittee’s action, was intro-
duced on April 30 by Hon. Jonathan B. Bingham, chairman of the
subcommittee, and was referred to the Committee on Foreign Affairs.
The committee held hearings on H.R. 3783 on May 1 and 2 and met

- in open markuyp sessions on May 3. 4, 7, 8, and 9. On May 9 the com-
mittee directed that a clean bill incorporating. the amendments
adopted by the committee be introduced. On May 10 Hon. Jonathan
B. Bingham introduced H.R. 4034, which was referred to the com-
mittee and reported favorably to the House. H.R. 4034 reflects the
committee’s action and recommendations on all of the bills referred
to above.

H.R. 3216

In the course of its consideration of amendments to the Export
Administration Act, the committee devoted particular attention to
H.R. 3216, a bill introduced by Mr. Wolff, a member of the committee,
and cosponsored by 24 other Members. Executive agency comment was
requested and received on HLR. 3216, and subcommittee hearings
(March 22 and 27 and April 3) were devoted especially to the bill.
Numerous amendments were proposed and considered by both the
subcommittee and full committee which reflect or were drawn directly
from H.R. 3216. H.R. 4034, the bill reported by the committee, in-
cludes provisions similar to ones proposed in H.R. 3216, specifically
a mandate for continued study of a “critical technologies” approach
to export controls and specification of the role of the Secretary of
Defense in the review of export licenses for national security purposes,
including special procedures permitting the Secretary of Defense to
appeal particular license decisions to the President.

PURPOSE

The principal purpose of H.R. 4034 is to extend and authorize
funds to implement the Export Administration Act of 1969, and to
make reforms in the imposition and administration of export controls
under that act for national security, foreign policy, and short supply
purposes. The act is extended for 4 years (through fiscal year 1983),
and funds totaling $14,847,000 are authorized to be appropriated for
the 2 fiscal years 1980 and 1981 to carry out the act. The legislation
also provides for continued collection and analysis of data on foreign
investment in the United States and American investment outside the
United States, by authorizing funds for the International Investment -
Survey Act of 1976 for fiscal years 1980 and 1981.

BACKGROUND

The Export Administration Act of 1969 constitutes the basic au-
thority for controlling the export of most civilian products from the
TTnited States. (Related acts are the Arms Export Control Act, per-
taining to the export of arms, ammunition, and implements of war,



3

and the Nuclear Non-Proliferation Act of 1978, pertaining to the
export of nuclear materials and technology.)

The act authorizes the President to regulate exports for the pur-
poses of (1) protecting the domestic economy from the excessive
drain of scarce materials and reducing the inflationary impact of for-
eign demand; (2) furthering the foreign policy of the United States
and fulfilling its international responsibilities; and (3) exercising
vigilance over exports from the standpoint of their significance to
the national security of the United States.

The act also states that it is the policy of the United States to
oppose restrictive trade practices or boycotts fostered or imposed
by foreign countries against other countries friendly to the United
States or against any United States person, and prohibits any United
States person from taking certain actions with the intent to comply
with, further, or support any such boycott. The provisions of the act
pertaining to foreign boycotts were added by the Export Adminis-
tration Amendments of 1977 (Public Law 95-52) and are extended
without change by H.R. 4034.

Likewise, no change was made in existing provisions giving the
executive branch discretionary authority to monitor and control ex-
ports of items which are or may become scarce within the United
States. The existing provision allowing for Congressional veto of
any short supply controls on agricultural products is extended with-
out change. The bill does provide, however, an exemption from short-
supply controls for goods involved in certain barter agreements ap-
proved by the Secretary of Commerce, in addition to the existing
exemption for agricultural commodities purchased by foreign en-
tities but stored in the United States.

The use of export controls for national security purposes is a sub-
ject of continuing concern which was considered in detail by the Com-
mittee on Foreign Affairs and its Subcommittee on International
Economic Policy and Trade. In the Export Administration Amend-
ments of 1977, the Committee initiated reform in the use of export
controls for national security purposes—the most frequent and, at that
time, the most contentious use of export controls. In its Report No.
95-190 of the 95th Congress, the Committee stated its intent in the
Export Administration Amendments of 1977 to address three broad
concerns: (1) the presumptions that exporting is a privelege rather
than a right, and that all exports are prohibited unless licensed—pre-
sumptions which, in the Committee’s judgment, contribute funda-
mentally to the maintenance of obsolete controls and to the persistence
of inefficient licensing procedures; (2) the exclusive emphasis of the
Act on exports to communist countries, and the failure of United
States export control efforts to distinguish effectively between those
technologies and products which are critical to United States national
security and those which are of only marginal importance; and (3)
the excessive secrecy of the export licensing process, which contri-
buftes to the insensitivity of the process to congressionaly mandated
reform.

The administration of export controls has not substantially im-
proved since the enactment of the Export Administration Amend-
ments of 1977. The number of export license applications received
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by the Department of Commerce has been increasing at a rate of
about 20 percent per year—from 54,000 in 1977, to 65,000 in 1978,
to a current rate of 77,000 in 1979. Meanwhile, the number of appli-
cations requiring more time to process than the 90 days envisioned in
the law is growing even faster: from 689 in 1976 to 1,032 in 1977,
a 50 percent increase; and to 1,988 in 1978, nearly a 100 percent
increase. Less than one-half of one percent of all applications re-
ceived in 1978 were rejected.

\ The Committee finds these figures alarming for several reasons.
First, they indicate that the export licensing bureaucracy is becomi
inundated with more license applications than it can reach considere
judgment on. The Committee does not believe that the national security
1s well served by this situation. The ratio of licenses received to licenses
denied indicates that far too much review is undertaken for the amount
of control achieved. Second, the extensiveness of United States vali-
dated license controls is not matched by other countries. Some of
these license requirements constitute, in effect, unilateral controls by
the United States which disadvantage United States companies in the
competition for exports without restricting what can be acquired by
countries which threaten U.S. national security. Third, extensive
licensing delays not only risk cancellation of orders, but also cause
foreign customers to take future business elsewhere. Again, this does
little to protect U.S. national security; it merely means that goods
and technology which would be exported by U.S. firms are exported

instead by foreign competitors.

U.S. export restrictions for national security purposes must always
be assessed in light of the degree of cooperation that can be obtained
from other technologically advanced trading nations. International
cooperation with respect to national security export controls is achieved
through (1) an informal international Coordinating Committee
(COCOM) consisting of the NATO countries (less Iceland) and
Japan and (2) bi-lateral consultations and negotiations with firms
and governments in several other countries which, while not members
of COCOM, are sometimes willing to cooperate with U.S. and COCOM
export control policies.

%.S. and COCOM export control policies and procedures are closely
intertwined, through the informal nature of the organijzation leaves
each participating country free to exercise unilateral discretion. The
Committee has monitored closely the degree of cooperation being
achieved in COCOM, and has continued to6 find instances of circumven-
tion of COCOM that have been detrimental to both U.S. security and
export competitiveness. The revisions in the Export Administration
Act of 1969 made by H.R. 4034 continue to take account of the need
to achieve international cooperation through COCOM, as well as man-
dating steps to improve the integrity and effectiveness of this imper-
fect but irreplaceable mechanism. By providing for speedier U.S.
consideration of more routine exports and full but prompt considera-
tion of the more significant ones, H.R. 4034 attempts to restore
COCOM confidence in U.S. controls and to remove incentives for other
COCOM countries to circnmvent COCOM. At the same time, the bill
contains a provision requiring the Department of State to necotiate
within COCOM to achieve more complete and enforceable adherence
to COCOM decisions by all participating countries.
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Since the enactment of the Export Administration Amendments of
1977, the use of export controls for foreign policy purposes has become
a subject of considerable controversy., Foreign policy controls now in
effect under the authority of the Export Administration Act for hu-
man rights and other foreign policy purposes include the following:
(1) controls on the export of petroleum equipment to the Soviet Union;
(2) a prohibition on the export to South Africa of all items for use by
the police and military forces, and controls on certain high technology
and civilian aircraft exports to South Africa; (3) controls on crime
control and detection equipment and vehicles with potential military
use to most non-NATO countries; (4) controls on COCOM-controlled
items and shotguns to law enforcement or military consignees in most
non-NATO countries; (5) controls on aircraft and communications
equipment to countries in the Middle East; and (6) controls on exports
that would directly assist the space program of India or the offensive
military capability of Taiwan or South Korea. In addition, a provision .
of the law enacted in 1978 imposes a trade embargo on Uganda; this
bill repeals that provision.

Debate over these controls has centered not only on the advisability
of any single control, but also on the questions of whether the objec-
tives of the controls are clear, whether the controls are effective in
furthering those objectives, whether the economic costs to the United
States and its companies and citizens are taken fully into account, and
whether the implementation of the controls is undertaken with appro-
priate regard for due process.

Against this background, the principal objectives of H.R. 4034 are
the following: (1) to reduce the number of items subject to validated
license controls through the creation of a qualified general license
under which multiple exports of items not requiring COCOM approval
could be made; (2) to increase and improve the scrutinv devoted to
items remaining subject to validated license controls and of greatest po-
tential significance to the military capability of countries threatening
U.S. national security; (3) to improve the efficiency of the licensing
process through the establishment of a system of “suspense points,” at
which license applications would have to be either approved or denied,
or escalated to higher bureaucratic levels for further consideration;
and (4) to establish a set of criteria and procedural requirements to
govern the use of foreign policy controls. :

The Committee believes that the reforms made by H.R. 4034 would
reduce barriers to exports while increasing the effectiveness of export
controls from the point of view of national security and foreign policy.
By reducing the scope of validated license controls, a great deal of
routine and unnecessary paperwork would be eliminated, which would
both facilitate routine exports and permit licensing officers to pav more
attention to the more significant national security cases. By establish-
ing a series of “suspense points” within the licensing bureaucracy,
attention would be focused early on problem cases, and those cases
would be moved quickly to interagency review and, if necessary, to
high policy-making levels; meanwhile, more routine cases would be
disposed of quickly and would not be permitted to distract attention
from the important cases. By establishing criteria for foreign policy
controls, the executive branch would be required to focus more atten-
tion on these controls to better ensure that they are more limited,
predictable, and effective.
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Magsor Provisions

ROLE OF PRESIDENT, DEPARTMENTS, AND THE CONGRESS

The purposes of and criteria for the restriction of U.S, exports set
forth in the policy section of the Export Administration Act and the
amendments made by H.R. 4034 are complex and diverse. While there
is need to make these criteria and the procedures for achieving them
as precise as possible, considerable judgment and discretion must be
exercised to carry them out effectivelv. Similarly, while the Committee
seeks to make the process of export licensing more accountable to the
public and to the Congress, the Congress is simply not equipped to
administer export controls or to make the many day-to-day assess-
ments and policy decisions that must be made in determining what
proposed transactions should be restricted.

In the Committee’s view, the best assurance that the various pur-
poses of the Export Administration Act will be fulfilled is achieved by
according an appropriate role in the licensing process to each of the
Executive agencies with the expertise and responsibility to carry out
the purposes of export controls. H.R. 4034 preserves and strengthens
the current sharing of responsibilitv among the Departments of Com-
merce, Defense, and State, with sufficient opportunity for Presidential
and Congressional review and decision to resolve new policy questions
and particularly significant cases that may arise. The Secretary of
Commerce retains the lead role in administering export control policies
and procedures, with the support and consensus of the Secretaries
of Defense and State. The sharing of authority and responsibility
among these three key departments has evolved informally over the
vears during which the export control program has been in existence.
The Committee bill defines that working relationship more precisely
than existing law in order to permit closer monitoring of the export
control process. The Committee concluded, however, that anv major
shift in the sharing of responsibilitv and authority, particularly
among these three Departments, would jeopardize one or more of the
maijor goals of the Act to the ‘detriment of overall U.S. interests.

While the Commerce Department remains the lead administering
Department, the Department of Defense remains vested with responsi-
bility and authority in certain aspects of the export licensing process.
As is currently the practice, the Department of Defense would con-
duct the technical evaluation of the military implications and potential
military applicability of proposed exports. In addition, concurrence
of that Department would be required for any changes in the list
governing commodities subject to controls. As is the case in present
law, the Secretary of Defense is specifically authorized to appeal to
the President any export license decisions which the Department of
Defense considers inconsistent with U.S. national security.

HL.R. 4034 makes explicit the existing role of the State Denartment
in recommending the use of export controls for foreign policy pur-
poses, and in earrving out the multilateral aspects of export con-
trols. particularly U.S. participation in and efforts to improve the
effectiveness of the multilateral Coordinating Committee (COCOM).
This authority would. for the first time, be transferred from the now
_ obsolete Battle Act (Mutual Defense Assistance Control Act of 1951)
and consolidated with other export control authorities under the Ex-
port Administration Act.
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The sheer volume of export license applications, as well as the de-
tailed technical evaluations upon which export decisions are based,
precludes Presidential or Congressional involvement in particular
export cases. Many aspects of the control process are routine, and ex-
cessive Congressional or Presidential intervention would hinder the
efficient and effective administration of the program. The bill, how-
ever, provides for Presidential decisions in any case appealed to the
President by the Secretary of Defense, and explicitly authorizes the
President to require the use of validated licenses and to waive certain
foreign availability considerations stipulated in this bill when he
deems such actions necessary in the interests of national security. In
addition, FI.R. 4034 calls for license decisions to be made by the Presi-
dent if time limits for lower-level consideration are not met, and
authorizes the President to waive such time limits in particularly
important cases if necessary in order to renegotiate license applica-
tions with the applicant or foreign customer.

In addition to assuring Congressional access to all information,
past and current, with respect to export controls, including the details
of particular licenses and license applications, H.R. 4034 provides for
Congressional veto of any proposed new or expanded use of export
controls for foreign policy purposes.

SEPARATION OF NATIONAL SECURITY AND FOREIGN POLICY CONTROLS

National security and foreign policy controls have different pur-
poses and should be governed by different criteria and procedures. Na-
tional security controls have a very clear and precise purpose: to pre-
vent the acquisition or delay by hostile or potentially hostile coun-
tries of goods and technology which would significantly enhance their
military capabilities to the detriment of U.S. national security. This
purpose has clear implications not only for the type of goods and
technology which should be subject to control, but also for such mat-
ters as foreign availability and the role of Congress. Foreign availa-
bility of a sufficient magnitude by definition makes United States con-
trols ineffective to prevent the acquisition of such goods and technology
by such countries. The factors involved in making licensing deter-
rc?if;ilatilons are highly technical, which makes any congressional role

inicult.

The purposes of foreign policy controls are more vague and more
diffuse. The purposes can range from changing the human rights policy
of another country; to inhibiting another country’s capacity to
threaten the security of countries friendly to the United States; to as-
sociating the United States diplomatically with one group of coun-
ries as against another; to disassociating the United States from a re-
pressive regime. Unlike the situation with national security controls,
some of these foreign policy purposes may be served by denying ex-
ports even where foreign availability exists. (In the hypothetical case
frequently mentioned in hearings and markup, the United States
would not want to export thumbscrews, even if other countries were
doing so.) Since decisions on foreign policy controls are often more
political than technical, congressional involvement in those decisions
1s more appropriate than in the case of national security controls.

The Committee believes that the distinction between these two types
of control has not been adequately made in the past. It is frequently not
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clear to the applicant for which purpose an item is controlled for
export, or for which purpose an export is denied. The committee is
not convinced that the Executive Branch itself is always clear for what
purpose a control is imposed or a license denied. Accordingly, the bill
consolidates the national security and foreign policy control provi-
sions of the Act into separate sections, and requires that thev be treated
differently, according to the criteria and procedures appropriate to
each type of control. Of the many differences between the provisions
of the two sections, which are enumerated in the section-by-section
analysis which follows, perhaps the most important is the provision
for a congressional veto of the imposition of new foreign policy con-
trols. There is no similar provision in the section on national security
controls,

During markup, the committee considered the matter of export
licenses for aircraft and other vehicles which, although officially being
purchased for civilian purposes, could be used by the purchasing
country to carry troops or supplies during a conflict with a country
friendly to the United States. Specific mention was made that Libya,
which has been involved in border conflicts with Egvpt and Chad, used
American-built passenger and transport plans for its recent airlift in
support of the former Ugandan government of Idi Amin. It was noted
that export licenses were issued last September for the sale to Syria
of four L~100’s, the civilian version of the C-130 military transport
plane, at a time when there was debate in Congress over foreign aid
appropirations to Syria because of that country’s military operations
against Lebanese Christians. Congress was not told then of the pro-
posed sale.

An amendment was offered requiring that the Committee on Foreign
Affairs and the Committee on Foreign Relations be notified before a
license is approved for an export of more than $7,000,000 worth of
aircraft or other vehicles which, if used to carry troops or military
supplies, would enhance the military logistics capability of any country
which threatens the security of a nation friendly to the United States.
Several members expressed concern that such an advance notification
procedure might put an additional burden on the exporter and be a
potential impediment to sales of essentially civilian equipment. A
State Department witness testified that the Executive Branch was
willing to continue informal interchanges with members of Congress
on potentially controversial sales, but it would be reluctant to have
such a requirement written into law.

Following the discussion, the amendment was rejected by voice vote.
The committee, however, notes and welcomes the State Department’s
expression of willingness to discuss informally potentially contro-
versial sales. While sales of aircraft and vehicles for legitimate civilian
transportation purposes should not be inhibited, the Executive Branch
should be mindful of the concerns that certain sales may have
foreign policy implications because of the capabilities of the equipment
and the policies of the government purchasing the equipment.

CRITICAL TECHNOLOGIES

As indicated in the background section above. many of the short-
comings of the export licensing process are attributable to the scope
of the controls. The controls are so broad that many more license ap-
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plications are required than can be scrutinized carefully and processed
efficiently. If the executive branch could be more precise about what
needs to be controlled, more attention could be focused on critical items,
and others could be treated more routinely or decontrolled altogether.

A 1976 report of the Defense Science Board, entitled “An Analysis
of Export Control of U.S. Technology—A DOD perspective” and
produced by a task force chaired by J. Fred Bucy, argued that it was
possible to focus controls more narrowly on certain “critical technol-
ggies,” and that the national security would be better served by so

oing.

Implmentation of the “Bucy Report” requires the elaboration of a
list of critical technologies which is both sufficiently narrow to con-
stitute an improvement over the present system, and ‘sufficiently pre-
cise to be useful for guiding the decisions of individual licensing of-
ficers. The Department of Defense has been working on such a list for
three years, and the Committee was hopeful that the Department
would have made sufficient progress to permit the Committee to sanc-
tion the “critical technology approach” in the law. Defense Depart-
ment testimony indicated that the effort is still far from complete and
the results uncertain. Accordingly, the Committee did not feel prepared
to mandate the implementation of the approach as the basis for export
controls. Instead, the Committee officially sanctioned the study itself,
directing that it go forward and that the Secretary of Defense report
annually on its progress.

FOREIGN AVAILABILITY AND MULTILATERAL COOPERATION

The issue of what U.S. export control policy should be in the face
of the availability from other free-world countries of items controlled
for export from the United States has always been a difficult one.
Cognizant of this problem, in 1949 the United States took the lead
in setting up COCOM. In 1951 Congress passed the Mutual Defense
Assistance Control Act (Battle Act), which mandated a cutoff of
economic aid to countries not cooperating with U.S. export, controls.

During the first decade following World War II, the U.S. techno-
logical lead and the threat of an aid cutoff enabled the United States
to maintain a virtual COCOM trade embargo on the Soviet Union.
As the Western European economies recovered from the war, how-
ever, historic patterns of trade with the East reasserted themselves
and the embargo was broken. Ever since then, the United States has
been fighting a losing battle to maintain controls on what other coun-
tries have been unwilling to control.

The Export Administration Act of 1969 authorized the President
to control the export of items “regardless of their availability” from
other countries. The United States maintained into the early 1970’5 a
long “unilateral list” of items controlled by this country but not by
COCOM. In a change of direction, subsequent amendments to the Act
directed that the unilateral list be pared down significantly, and the
Export Administration Amendments of 1977 directed that the Presi-
dent not control items available from other countries unless he deter-
mines that the national interest requires it.

With the increasing ability of other high technology producers to
compete with the United States in the world market, the ability of the
United States unilaterally to deny goods and technology to the com-
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munist countries is increasingly being eroded. H.R. 4034 seeks to take
account of this reality and to strengthen the presumption of the Act
against unilateral controls. First, it requires the Secretary of Com-
merce to monitor foreign availability continuously, establishing a
capability to do so in the Office of Export Administration, and to re-
move validated license controls on items which the Secretary deter-
mines are available in fact from foreign sources, subject to a decision
by the President that, notwithstanding foreign availability, the na-
tional security requires a contrary decision. This should put an end to
the current practice of investigating foreign availability only on a
case-by-case basis when triggered by the submission of a license ap-
plication, and should help stimulate the Secretary to remove controls
before foreign competitors have entirely captured the market.
Second, the bill requires the Secretary to attempt to verify foreign
availability whenever it is certified to exist and documented by one
of the joint industry-government technical advisory committees es-
tablished under the Act to advise the responsible departments. Too
often, foreign availability is not found because it is not looked for, and
it is not looked for because of an absence of incentives in the bureauc-
racy to look for it. The industry representatives on the technical
advisory committees possess both first-hand knowledge of foreign
availability and an incentive to demonstrate that it exists. Under this
language the Secretary, while retaining full decision-making asuthority,
would be forced to consider industry’s evidence of foreign availability.
Third, H.R. 4034 deals with the main source of foreign availability,
the COCOM countries. Until the United States can come to an agree-
ment with the other COCOM countries to reduce the scope of the con-
trols to a level the other countries can accept, in exchange for stricter
enforcement of the controls that remain, the other countries will con-
tinue to export what the United States controls. The bill directs the
President to attempt through negotiations to achieve such an agree-
- ment.
DUE PROCESS AND CONFIDENTIALITY

The implementation of the Export Administration program requires
submission of a. great deal of information that industry considers con-
fidential business information. At the same time, the administrators of
the program wield enormous power, and the system has to be open
enough to provide accountability.

Historically, Congress and the Executive Branch have tended to err
on the side of secrecy. The Export Administration Act of 1969 directed
the Secretary of Commerce not to disclose information which the
Secretary deemed confidential or with respect to which a request for
confidentiality was made by the person submitting the information,
unless the Secretary determined that withholding the information was
contrary to the national interest. In implementing that mandate, the
Secretary has simply stated, on all forms used to submit information,
that all information contained thereon was deemed confidential. This
has had the effect of making confidentiality apply automatically to
everything. Any exception required a national interest determination
by the Secretary.

Two problems have arisen in connection with these confidentiality
provisions. First, the Secretary has interpreted the nondisclosure pro-
visions as applying to the provision of information to Congress, and
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has sought to ‘deny committees of Congress access to information
necessary for fulfilling their legislative and oversight responsibili-
ties. The Committee therefore felt constrained in the Export Admin-
istration Amendments of 1977 to make it clear that nothing in the Act
authorized withholding information from Congress, and to require
that any information be submitted to any appropriate committee or
subcommittee upon request. Despite clear legislative history to the
contrary, the Secretary has chosen to interpret this provision as apply-
ing only prospectively, and therefore as not requiring provision -of
information with respect to license applications pending on the effec-
tive date of the 1977 amendments. Accordingly, H.R. 4034 further
amends the confidentiality provisions of the Act to make clear Con-
gress’ right of access to any information required at any time under
this or any previous Act pertaining to export controls. '

Second, the Freedom of Information Act, as amended by the Gov-
ernment in the Sunshine Act, has superseded the Act’s confidentiality
provisions and raised questions as to what information can continue
to be withheld from the publie. Court suits seeking access to certain
information acquired under the Act have forced the courts to rule on
whether the confidentiality provisions of the Act are sufficient to
exempt all information acquired under the Act from disclosure under
exempiton (b) (3) of the Freedom of Information Act (5 U.S.C. 552).
To remove doubts about congressional intent, the administration re-
quested that the Committee specify that the confidentiality provisions
of the Act qualify under exemption (3) of the Freedom of Informa-
tion Act, so that all information obtained under the Act could remain
confidential. The Committee did not accede to this request. Rather, the
Committee adopted an amendment specifying the types of informa-
tion which could be withheld, thus bringing the Act more closely into
compliance with exemption (b) (3) (B) of the Freedom of Information
Act?

OIL EXPORTS

The Subcommittee on International Economic Policy and Trade
and the Full Committee assessed carefully the provision of the Export
Administration Act limiting the export of U.S. domestic oil trans-
ported over Federal rights-of-way and subjecting any proposed such
export to Congressional veto. This provision was adopted on the House
floor in 1977 on a motion by Congressman McKinney, and was enacted
after slight modification in conference. Unless extended, the provision
would lapse on June 22,1979, .

The Committee and the Subcommittee heard testimony from Con-
gressman McKinney, representatives of the Departments of Energy,
State, and Commerce, a representative of the State of Alaska, repre-
sentatives of the maritime industry, and private oil traders. Particular
attention was paid to the economic and foreign policy consequences of
possible swaps of Alaskan oil involving Mexico and Japan.

The Administration strongly recommended repeal of the McKinney
amendment on grounds that it unduly restricts Presidential action in
the national interest, and that Section 28(u) of the Mineral Lands
Leasing Act of 1920, as amended by the Trans Alaska Pipeline Au-

1 Subsection (3) (B) provides that information is exempted from disclosure if a statnte
"esbtal;}'{gglelslgarticula: criteria Zor withholdicg or refers to particular types of matters
to be eld.”
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thorization Act, would prohibit any export of Alaskan North Slope
crude regardless of any provision in the Export Admiistration Act
unless the President made a finding that such action did not diminish
the total quantity or quality of petroleum available to the United
States and that it was in the national interest to export the oil. While
stressing that it does not presently propose to export any U.S.-pro-
duced oil, the Administration noted that such exports may in the
future become “necessary to induce additional Alaskan and West
Coast production and to i1mprove economic efficiency” of U.S. oil pro-
duction and distribution, and urged the Committee to avoid constrain-
ing considerations by the Congress and the President of such possible
future exports. ‘

On March 28, 1979, Congressman McKinney introduced H.R. 3301,
to revise and extend the oil export limitation provision of the Export
Administration Amendments of 1977. A slightly revised version of
this bill was adopted by the Subcommittee and the Committee and is
contained in H.R. 4034.

The differences between the existing oil export limitation of the
Export Administration Act and revision of the existing provision con-
tained in H.R. 4034 are summarized in the Section-by-Section Analy-
sis in this report (see Section 107). The executive branch opposed H.R.
3301 particularly on grounds that it further narrowed the exception
permitting oil swaps.with adjacent countries. The Administration
argued that the requirement that the President make a finding that
exports would lower oil acquisition costs to refineries and prices to
consumers before proposing any export to the Congress would be im-
possible to fulfill due to the current “entitlement” system of oil allo-
cation and the many other factors affecting price. Such a requirement.
would, therefore, preclude the Executive and Congress from consider-
ing any export of oil produced in Alaska. The Administration sub-
mitted written assurance to the Chairman of the Committee that any
proposed export of Alaskan oil would apply only to production in
excess of the current 1.2-million barrels per day so as not to result in
any net reduction in Alaskan oil currently available to the conti-
nental United States. The Administration also argued that oil swaps
could potentially bring an increase in oil production in Alaska and
benefit the balance of payments.

Proponents of the stronger restrictions on Alaskan oil exports pro-
posed in Committee contended that oil .exports would only enhance
the profits of producers of Alaskan crude and are not needed to stimu-
late increased production. They cited recent increases in production
and oil producers’ profits and pledges made at the time of approval of
the Alaskan pipeline that Alaskan oil would directly supply and"
benefit American consumers. More importantly, they argued. keeping
Alaskan oil in the United States will stimulate refinery and West-East
pipeline development, prevent further dependence on foreign oil, and
demonstrate to the pnblic that an energy crisis does indeed exist
which requires domestic conservation. A majority of the Committee
supported this position. .

The committee notes that there is currentlv a shortage of domestic
refinery capacity for the production of unleaded gasoline. creating
excess supplies of high sulphur content. heavy crude oil. especially on
the West Coast, and that there is a need for development of new re-
finery facilities in this area. The committee, therefore, believes that
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in light of the policy embodied in section 3(3) (¢) of the revised act,
the Department of Commerce should, in carrying out its responsi-
bilities under section 3(3) (¢), review and revise, as necessary, those
regulations concerning the export of petrochemical feedstocks that
may inhibit the development of new or reconfigured refineries. For ex-
ample, the Department should not interpret any part of the revised
act in a manner that would preclude the export of petrochemical feed-
stocks, if such export were essential to the construction of a new re-
finery designed to produce unleaded gasoline or other light fuels, and
if domestic markets for such products are not readily available or eco-
nomically feasible. The Department should further take into account
the need of such projects to receive letters of commitment regarding
export licenses.
BARTER AGREEMENTS

In light of the current severe U.S. trade deficit and continued U.S.
dependence upon foreign sources for oil and other vital commodities,
there is renewed interest in international trade under barter arrange-
ments. Economists have pointed out the advantages of barter for re-
ducing the flow of dollars out of the country, (one of the factors con-
tributing to the decline in the dollar’s value) and assuring adequate
supplies of foreign-produced commodities.

One of the inhibitions to greater use of barter by American firms is
the possibility of subsequent U.S. government actions which would
prevent such agreements from being carried out. Controls on exports
for reasons of short supply, authorized by the Export Administration
Act, are a major possible source of such government intervention.

H.R. 4034 explicitly authorizes the Secretary of Commerce to ex-
clude from any future short supply controls trade pursuant to barter
agreements regarding items exported to be in surplus in the United
States for items expected to be scarce. The executive branch indicated
to the committee that it considers the Secretary already to have this
authority under general provisions of the Export Administration Act.
This authority has not been used.

The bill vests in the Secretary, considerable discretion to determine
which barter agreements would be eligible for such an exemption from
future short supply export constraints. The effect of the barter provi-
sion of H.R. 4034, therefore, would be to direct the Secretary to give
greater attention and encouragement to barter agreements. This pro-
vision is similar to one already in the act which permits exemption
from future short supply controls for certain agricultural commodities
purchased by foreign entities but stored in the United States.

. EMBARGO AUTHORITY CLARIFIED

Export licenses are one of the devices employed in implementing
economic embargoes against foreign nations. No licenses are granted
for commercial exports to embargoed countries. Legal authority to
impose total economic embargoes of foreign nations, however, is
contained in specific provisions of law or exercised under general
authorities other than those of the Export Administration Act.

General authority for total economic embargoes is contained in the
International Economic Emergency Powers Act (50 U.S.C. App. 1701
et seq.), subject to the procedures of the National Emergencies Act

H.Rept. 96200 --- 2
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(50 U.S.C. 1641). Provisions specifically authorizing total embargoes -
of individual countries (against Cuba, Vietnam, Cambodia, and North
Korea) were contained in the Foreign Assistance Act of 1961 and
the Export Administration Act itself and were “grandfathered” in
the International Economic Emergency Powers Act.

In H.R. 4034, the committee makes explicit its intent that the Ex-
port Administration Act of 1969 does not constitute general author-
ity to impose total economic embargoes and that any future em-
bargoes be imposed only by specific legislative authority or under
the general provisions of the International Economic Emergency
Powers Act.

The Committee bill repeals the provision of the Export Administra-
tion Act of 1969, added by the Congress in 1978, specifically authorizing
a total economic embargo on exports to Uganda. The Committee
concluded that recent developments in Uganda make continuation
of the U.S. embargo of that country inappropriate. The law provides
that the embargo may be lifted if the President determines and certi-
fies to Congress that the Government of Uganda is no longer commit-
ting a consistent pattern of gross violations of human rights. The
Committee supports action by the President to consider terminating
the U.S. embargo of Uganda even before the repeal of the provision
establishing the embargo.

MONITORING OF TECHNICAL COOPERATION AGREEMENTS

The critical technology approach is based on the view that trans-
fers of technology or knowhow are generally more important from
the point of view of U.S. national security than transfers of prod-
ucts. Knowhow can be transferred in many ways, not all of which
are subject to export controls. Two potentially important ways of
transferring knowhow are through technical cooperation agreements
between U.S. firms and agencies in controlled countries, and through
scientific publications, meetings, and other forms of scientific inter-
change. The latter method, of course, carries First-Amendment im-
plications which make controls difficult, if not impossible.

The Export Administration Amendments of 1977 required the Sec-
retary of Commerce to study the problem of technology transfer by
these two means. This study resulted in an Administration recommen-
dation to the Committee that the Act be amended to require reporting
to the Secretary of Commerce of commeércial science and technology
cooperation agreements between United States entities (except edu-
cational institutions) and agencies in controlled countries, where those
agreements cite an intergovernmental technical cooperation agreement
and are intended to result in the export of unpublished technical data
from the United States.

The committee believes that such reporting is necessary to enable
the Secretary to monitor technology transfers through such agree-
ments. Reporting, for example, would alert the Commerce Depart-
ment to possible technology transfers which might take place in the
future under an agreement, and would enable the Department to
make clear to the U.S. firm involved that a license would be required
for the transfer to take place. At the same time, the Committee be-
lieves the language recommended by the Administration is appro-
priately limited to avoid First-Amendment problems and to minimize
the reporting burden. '
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SECTION-BY-SECTION ANALYSIS

SECTION 101—SHORT TITLE

This section cites the short title of this legislation as the “Export
Administration Act Amendments of 1979.”

SECTION 102—FINDINGS

Section 102 of the bill revises the findings in section 2 of the Export
Administration Act of 1969 (the act) to emphasize the importance
of exports for the U.S. economy and the effect on the U.S. trading
position of the availability of competing goods and technology from
foreign sources, while maintaining the finding in the Act of the con-
tinuing need to restrict certain exports for national security purposes.

SECTION 103-—POLICY

Section 103 of the bill amends paragraph (2) of section 3 of the act
to place the purposes of export controls in descending order of their
importance—i.e., (A ) national security; (B) foreign policy; and (C)
short supply. It adds a new paragraph (9) to section 3 of the ac,
emphasizing that it is U.S. policy to apply export controls in coopera-
tion with U.S. allies. It also adds a new paragraph (10) to section 3
of the act, emphasizing the priority of exports and the importance
of limiting export controls, applying them according to basic stand-
ards of due process, and justifying them to the Congress and the
public. Finally, section 103 makes minor language changes to para-
graphs (5) and (6) of Policy section 3 of the Act.

SECTION 104—EXPORT LICENSES; TYPES OF CONTROLS

Section 104(a) of the bill makes various technical amendments to
the Act.

Section 104(b) of the bill adds three new sections to the act, to be
numbered sections 4, 5, and 6, dealing, respectively, with types of
export licenses, export controls for national security purposes, and
export controls for foreign policy purposes.

New Section j—Ezport Licenses; Commodity Control List; Limita-
tion on Controlling Exports

Subsection (a) provides that the Secretary of Commerce may issue
any of the following export licenses: (1) a validated license authoriz-
ing a specific export, issued pursuant to an application by the exporter;
(2) a qualified general license authorizing muitiple exports, issued
pursuant to an application by an exporter; (3) a general license au-
thorizing exports without application by the exporter; and (4) other
licenses consistent with the Act as the Secretary deems appropriate.
Any such license may be used for any destination.

Subsection (b) provides that the Secretary of Commerce shall main-
tain a list (the “commodity control list”) of all goods and technology
subject to control under the act.

ubsection (c) provides that no authority or permission to export

xAnay be required under the Act except to carry out the purposes of the
ct.
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Validated and general licenses are currently in use. Over 95 percent
of U.S. manufactured goods exports take place under general license
without the necessity of any application. Most of the remainder occur
under validated licenses, which require a specific application for each
transaction. While the Commerce Department has instituted limited
“pulk licensing” procedures for exports to free world destinations,
there is no commonly employed intermediate type of license, applicable
to both communist and non-communist destinations, which permits a
greater degree of control than is possible with general license proce-
dures without the excessive paperwork required by validated license
procedures. '

One of the results of the lack of bulk licensing procedures is that in
sufficient weight is given to precedent in processing license applica-
tions. Each time an application is made to export a previously ap-
proved item to a previously approved end user for a previously
approved end use, the application goes through the same review process
as the previous applications did. In a system where the vast majority
of applications are routinely approved, it makes no sense to put them
all through the same case-by-case review process. Routinely approved
items should be exportable to qualified end users, who have entered
into appropriate end use agreements, without the necessity of a sepa-
rate application for each individual transaction.

The qualified general license would accomplish this purpose. It is
intended to applv to COCOM-related items which can be exported at
the discretion of the exporting nation. These tend to be relatively
low-technology items and tend to be routinely approved. The Commit-
tee expects that appropriate conditions, such as verification of produet -
end use and quantitative limits on the exports. will continue to be
applied to these licenses. Through the use of qualified general licenses
with these conditions, close monitoring and constraints on exports can
be maintained while bureaucratic paperwork and duplication of effort
can be greatly reduced. It is the Committee’s view that this type of
license could be used quite widely, with positive results for both the
integrity and the efficiency of national security controls.

New Section 5—National Security Controls

Subsection (a) authorizes the President, acting throngh the Secre-
tary of Commerce, in consultation with the Secretary of Defense and
other agencies, to control exports in order to carry out the policy set
forth in section 3(2) (A) of the Act, that is, to restrict the export of
goods and technology which would make a significant contribution,
detrimental to United States national security, to the military poten-
tial of another country. Subsection (a) requires that revisions of such
controls be published in the Federal Register and clearlv identified as
pertaining to national security controls under this section; and pro-
vides that denials of license applications under this section shall be
clearly identified as denials for the national security purposes.

Subsection (b) provides that export control policy toward individ-
ual countries under this section are not to be determined exclusively
on the basis of a country’s communist or noncommunist status but also
on the basis of other factors. This provision is already in the act.

Subsection (c¢) provides that the community control list shall contain
a list of goods and technology subject to control under this section and
clearly identified as such. The Secretary of Defense and other appro-
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priate agencies are to identify goods and technology for inclusion on
the list. Those items which the Secretaries of Commerce and Defense
concur shall be subject to export controls under this section shall
comprise the list. Disagreements between the two Secretaries shall be
referred to the President. The Secretary of Commerce shall issue regu-
lations providing for continuous review of the list, for the prompt
" issuance of revisions to the list, for opportunity for interested parties
to submit their views during such review, and for an assessment of
foreign availability during such review.

Subsection (d) states that Congress finds that export controls should
be focused primarily on military critical technologies and that goods
which do not transfer such technologies should be freed from such
controls, to the extent possible. Subsection (d) requires the Secretary
of Defense to develop a list of such technologies in accordance with
certain criteria; states that such list shall become part of the com-
modity control list, subject to the provisions of subsection (c); and
requires an annual report by the Secretary of Defense.

ubsection (e) states that Congress finds that the effectiveness and
efficiency of the licensing process is severely hampered by the large
volume of validated export license applications and that, accordingly,
Congress encourages the use of the qualified general license to the
maximum extent practicable, consistent with U.S. national security.
The Secretary of Commerce is directed to limit validated license con-
trols insofar as practicable, consistent with the national security, to
items which require COCOM approval, which the United States
monopolizes, or on which the United States is seeking the agreement
of other suppliers to apply’ comparable controls. The Secretary of
Commerce 1s further required to employ qualified general licenses
insofar as practicable, consistent with the national security, for
COCOM-list items which under COCOM procedures are explorable
at U.S. discretion. This subsection would permit, but does not encour-
age, unilateral validated license controls on non-COCOM-controlled
items, such as certain unpublished technical data, at the discretion of
the Secretary.

Subsection (f) requires the Secretary of Commerce to review for-
eign availability, from both COCOM and non-COCOM sources, on a
continuing basis: to remove controls on items where the Secretary
determines that foreign availability is sufficient to render U.S. controls
ineffective in achieving their purpose, unless the President determines
that such removal would prove detrimental to the national security;
and, subject to the same exception, to approve any export license ap-
plication where the Secretary determines that foreign availability
would render denial ineffective in achieving its objective. Subsection
(f) also provides for negotiation by the Secretary of State to attempt
to remove foreign availability before the Secretary of Commerce
makes a foreign availability determination under this subsection, and
requires that the Secretary of Commerce establish a capability within
the Office of Export Administration to monitor foreign availability.
In any case under paragraphs (1) and (2) in which the President
determines that export controls must be maintained notwithstanding
foreign availability, the Secretary must publish that determination
and a concise statement of its basis and estimated economic impact.



18

The Act, as amended in 1977, states that the President shall not
impose export controls on items “which he determines are available
without restriction from sources outside the United States in signifi-
eant quantity and comparable in quality” to those controlled by the
TTnited States. This langnage has created problems for two reasons.
First, since all items on the COCOM list are restricted in theory, the
executive branch has continued to operate on the assumption that no
such items are available “without restriction,” even though other
COCOM members may not control them in fact. Second, the words
“significant in quantity and comparable in quality” have given rise
to fruitless debates over how much availability is “significant” and
what kind of auality is “comparable.” The executive branch has some-
times defined these terms so narrowlv that a finding of foreign avail-
ability has been virtually impossible to make.

Subsection (f) seeks to clarifv congressional intent bv creating a
test of availability “in fact” such that the control “would be ineffec-
tive” in achieving its purpose of denying the proposed recipient the
capability in question. Under this language, the Secretary could no
longer use the mere existence of formal COCOM controls as a reason
to maintain a control or deny a license; the Secretary would have to
make a determination of whether the item in question would be avail-
able in fact from other sources. Furthermore. under this language. the
fact that a foreign product was not preciselv identical to a U.S.
product, or that its quantity was not deemed significant in some
undefined sense, would not be sufficient; the test, on a control-by-
control and license-by-license basis, is whether foreign availability is
sufficient to defeat the purpose of the U.S. control.

Subsection (g) provides that the Secretary may, where appropriate,
establish an indexing system providing for annual increases in the
performance levels of goods and technology subject to license require-
ments under this section, in order that such requirements may be
periodicallv removed as such goods and technology become obsolete.
This provision is particularly applicable to computers.

Subsection (h) extends the existing authorization in the Act for
the appointment of industry-government technical advisory commit-
tees (TACs) under essentially the same terms as are now provided in
the Act. Such committees are to advise the Secretary of Commerce,
the Secretary of Defense, and other agencies exercising authority under
the Act with respect to goods and technology subject to controls under
this section or being considered for such controls. Whenever a tech-
nical advisory committee certifies and provides adequate documentation
that foreign availabilitv of goods or technology exists, the Secretary
is to take steps to verify that availability. Upon that verification, the
Secretary must remove validated license controls on the goods or tech-
nology, unless the President determines that the absence of such con-
trols would prove detrimental to the national security, in which case
the Secretary shall publish that determination together with a con-
cise statement of its basis and estimated economic impact.

Subsection (i) requires the President to enter into negotiations with
members of COCOM with a view toward reaching agreement on pub-
lishing the COCOM list and procedures, holding periodic, high-level
meetings of COCOM-member governments, reducing the scope of the
COCOM controls, and establishing more effective enforcement proce-



19

dures. It requires the President to report on the negotiations, and
provides that COCOM-controlled items exported to COCOM coun-
tries do not require U.S. re-export permits for further export from
such countries.

The committee feels that the main problem with COCOM is that
the United States has sought to impose broader controls on COCOM
than the other members have been willing to accept and enforce, and
has then disregarded evasions of the controls by the other members
out of fear that attempts to enforce the controls would undermine
the COCOM system. Accordingly, the committee feels that the Presi-
dent should offer a reduction in the scope of the controls in exchange
for more effective enforcement procedures. Publication of the list and
procedures would make the rules of the game available for all to see,
and would help allay suspicions that the various parties to the agree-
ment selectively interpret the rules to their own adgrantage. High-level
policy guidance is necessary if COCOM is to more accurately reflect
changes in overall East-West trade policy. The elimination or re-export
permits would put an end to the costly “dual licensing” system cur-
rently in effect whereby applications must be made both to the United
States and to COCOM (where the United States has a veto) for per-
mission to re-export U.S. goods and technology.

Subsection (j) requires reporting to the Secretary of Commerce of
commercial science and technology cooperation agreements between
United States firms, organizations or other entities (except educational
institutions), and government agencies in controlled countries, where
those agreements cite an intergovernmental technical cooperation
agreement and are intended to result in the export of unpublished tech-
nical data from the U.S.

Subsection (k) authorizes the Secretary of State to continue to be
the lead agency with respect to U.S. participation in COCOM. This
provision incorporates into the Export Administration Act an author-
1ty heretofore exercised under the Battle Act. -

New Section 6.—~Foreign Policy Controls

- Subsection (a) authorizes the President, acting through the Secre-
tary of Commerce, in consultation with the Secretary of State and
-other agencies, to control exports in order to carry out the foreign
policy purposes of the Act; requires that revisions of such controls be
published in the Federal Register and clearly cited as pertaining to
foreign policy controls; provides that denials of license applications
under this section must be clearly identified as denials for foreign
policy purposes; and makes clear that the Secretary of State has the
right to review any export license application under this section and
to appeal any decision of the Secretary of Commerce to the President.
Subsection (b) provides criteria that the President must consider
in determining whether to impose export controls under this section.
These criteria include: (1) the likely effectiveness of the controls,
especially considering foreign availability; (2) the compatibility of
the controls with U.S. foretgn policy objectives, including the effort
to counter international terrorism, and with overall U.S. policy toward
the country to which the controls are directed; (3) the likely effects
of the proposed controls on U.S. export performance and international
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competitiveness and on U.S. companies and their employees and com-
munities; and (4) the ability of the U.S. Government to enforce the
controls effectively. Having considered these criteria, the President is
not strictly bound by them. '

Subsection (¢) provides that the Secretary of Commerce shall con-
sult with such affected industries as the secretary considers appro-
priate before imposing foreign policy controls. ‘

Subsection (d) provides that, before resorting to foreign policy
controls, the President shall determine that reasonable efforts have
been made to achieve the purposes of the controls through negotia-
tions or other means.

Subsection (e) requires the President in every possible instance to
consult with Congress before imposing any new foreign policy con-
trol and to immediately report the imposition of a new control to
Congress. It provides for congressional disapproval of the control by
concurrent resolution.

" Subsection (f) provides that this section does not authorize export
controls on food, medicine or medical supplies; states that this provi-
sion shall not be construed to prohibit the President from imposing
restrictions on the export of food, medicine or medical supplies under
the International Economic Emergency Powers Act; and states that
it is the intent of Congress that controls not be imposed on exports
the principal effect of which would be to help meet basic human needs.

Subsection (g) provides that this section does not authorize the
imposition of a total trade embargo, but that this provision shall not
be construed to prohibit the President from imposing a trade embargo
under the International Emergency Economic Powers Act. :

Subsection (h) requires the President to take all feasible steps to
secure the coperation of foreign suppliers in controlling the availabil-
ity of goods subject to U.S. foreign policy controls.

Subsection (i) provides that the limitations contained in subsections
(b), (¢), (d), (f), (g),and (h) shall not apply in the case of foreign
policy controls imposed pursuant to treaty or other international
obligations. '

Subsection (j) provides that subsections (f) and (g) shall not apply
to controls in effect on the effective date of these amendments.

Subsection (k) provides that the commodity control list shall con-
tain a list of goods and technology subject to controls under this sec-
tion and clearly identified as such; that the Secretary of State shall
identify such goods and technology, with the concurrence of the Sec-
retary of Commerce; and that the Secretary of Commerce shall issue
regulations providing for periodic revision of the list.

- Section 104(c) of the bill adds a new section 10 to the act setting
forth procedures for export license applications. :

New Section 10—Procedures for Processing Velidated and Qualified
General License Applications

One of the most serious export licensing problems is delay. This
problem has several causes. One is the inherent complexity of many
licensing decisions. Another is the differing perspectives of the vari-
ous agencies involved in the process, producing interagency disagree-
ments which are sometimes difficult to reconcile. A third is the volume
of applications submitted : licensing officers are tempted to put aside
the troublesome cases in order to keep up with the flow of routine ones.
A fourth is the fact that applications are often farmed out to tech-
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nical experts and other officials for whom the applications constitute
an intrusion upon normal duties, and who therefore do not accord
the applications high priority. Finally, there are allegations by in-
dustry that applications are sometimes deliberately held up by licens-
ing officers who may simply be personally opposed to the proposed .
export.

The root of the problem is that the licensing system lacks incentives
for processing applications quickly. The factors mentioned above
constitute incentives for delay. Delay postpones the necessity of mak-
ing difficult decisions, avoids bringing interagency disagreements to
a head, and provides a convenient way of stopping an export by pi-
geonholing the application, without taking the responsibility for ap-
proval of denial.

Another important aspect of this problem is that delay by the Unit
ed States on COCOM exception requests encourages circumvention
of COCOM by the other members, adding to foreign availability of
items controlled by the United States.

The new section 10 of the Act added by this bill would attack the
delay problem by creating incentives for action. Section 10 provides
that (1) if an agency does not render an opinion on an application
within a definite amount of time, it forfeits its right to be heard; and
(2) if a decision cannot be reached on an application at lower bureau-
cratic levels within a definite amount of time, the application must
be referred to higher levels. The Committee believes that these pro-
visions will stimulate the various agencies involved in licensing de-
terminations to institute procedures to expedite the processing of ap-
gli.cations in order to avoid the costs imposed by this section for not

oing so.

Dramatic improvements can occur when the necessary administra-
tive reforms are instituted. Such reforms have enabled the Department
of Defense to increase the percentage of its cases processed within 30
days from 72 percent for the first 9 months of 1978 to 98 percent for
the last 3 months of 1978. During the prior period, the longest case re-
quired 165 days; during the latter period, 35 days. This section will
require the institution of such reforms in all agencies concerned.

It is important to note that section 10 does not alter the role of any
agency in the licensing process. All agencies retain the right to review
license applications and to appeal, ultimately to the President, any
licensing decision with which they disagree. In particular, the special
rights of the Department of Defense for direct appeal to the President
are preserved in this section. ‘

It is also important to note that the time periods are extremely
liberal. Whereas the Act now states that it is the intent of Congress
that applications be decided within 90 days, under the proposed sec-
tion 10 the most difficult cases could take as much as 180 days, exclu-
sive of COCOM review. Section 10 does not preclude any agency
from participating in a licensing decision, nor does it require undue
haste in processing license applications. The section does, however, in
1subsection (1), provide for the first time for enforcement of the dead-
ines.

The specific provisions of section 10 are described below.

Subsection (a) provides that the Secretarv of Commerce has general
responsibilitv for making licensing determinations, subject to the pro-
visions of this section for interagency consultation and for appeal
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by other agencies of the Secretary’s decisions, and provides that license

applications may not be denied by an official holding a rank lower
than Deputy Assistant Secretary. The purpose of the latter provision
1s to avoid routine denials at the lower bureaucratic levels. This ac-
cords with the spirit of the bill that the presumption should be in
favor of exports, and that exports should be restricted only in ex-
ceptional circumstances. The Committee feels that if an export is
important enough to deny, it is important enough for review by offi-
cials with policymaking authorities and responsibilities.

Subsection (b) provides that it is the intent of Congress that li-
censing determinations be made to the maximum extent possible by
the Secretary of Commerce, without interagency referral, but that
any agency may request to review any type of license application and
the Secretary shall submit any license application of that type to that
agency.

Subsection (c) provides a period of 10 days for initial screening
of license applications by the official designated by the Secretary of
Commerce to carry out functions under this Act and for notifying the
applicant of the precedures involved in this section and of other speci-
fied information.

Subsection (d) requires that, within 80 days of receipt of an appli-
cation, the designated official shall either issue or deny the license or
submit the application to other agencies for review and, in the latter
case, provide the applicant with an opportunity to review for accuracy
the documentation provided to the other agencies. '

Subsection (e) provides that the other agencies have 30 days to
make their recommendations to the designated official, and that any
such ageney which does not submit its recommendations within 30 days
shall be deemed to have no objection to approval, unless the head of
such agency requests more time, in which case a further 30 days is
provided.

Subsection (f) provides that the designated official has 20 days to
either reach a decision on the application or, if unable to reach a de-
cision. to refer the application to the Secretary of Commerce. In the
case of a decision, the license shall be issued or denied 10 days after
the decision unless an agency which submitted a recommendation to
the designated official appeals the decision to the Secretary of Com-
merce prior to the end of the 10 day period. The designated official
shall fully inform the applicant, within five days of any denial, of
the statutorv basis for the denial, the policies of the Act that formed
the basis of the denial, the specific circumstances that led to the denial,
and the applicant’s right to appeal the denial to the Secretary. In
the case of referral or appeal to the Secretary, the designated official
shall inform the applicant of the particular preblems with the appli-
cation and accord the applicant an opportunity to respond to them.

Subsection (g) provides that the Secretary of Commerce shall ap-
prove or disapprove any application referred or appealed to the Sec-
retary within 20 days of such referral or appeal, and shall formally
issue or deny the license 10 days later unless an agencv which had
appealed to the Secretary under subsection (f) or, in the case of a
referral, any agency which reviewed the application, appeals to the
President prior to the end of the 10 dav period. The applicant is to
be notified, as specified in subsection (f), of actions taken under
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this subsection. Subsection (g) also provides that the Secretary may
not delegate the authority of this subsection to any official holding a
rank lower than Deputy Assistant Secretary.

Subsection (h) provides that in the case of an appeal to the Presi-
dent, the President has 30 days to reach a decision on the application,
or the decision of the Secretary of Commerce shall be final.

Subsection (i) provides special procedures for review of license
applications by the Secretary of Defense. The Secretary may review
any proposed export to any destination to which exports are controlled
for national security purposes and, within 30 days of receipt of the
application from the Department of Commerce shall, on the basis of
the national security purposes of the Act, either recommend to the
President that the application be disapproved, or recommend to the
Department of Commerce that the license be approved or approved
subject to specified conditions. In the case of a recommendation of
disapproval to the President, the President has 30 days to sustain or
overrule the recommendation.

Subsection (j) provides an additional 60 days for review of license
applications by COCOM where necessary. In the absence of COCOM
action within 60 days, the license shall be issued. This subsection also
provides that the Secretary of State has 60 days, in consultation with
other agencies, to make a determination on license applications sub-
mitted to the United States by other COCOM members.

The purpose of subsection (j) is to ensure that COCOM delibera-
tions do not negate the effectiveness of the time deadlines imposed
elsewhere in this section, and to require the U.S. government to make
a decision when COCOM fails to act within a reasonable amount of
time. COCOM usually processes U.S. exception requests expeditiously.
However, there are cases where COCOM countries hold up U.S. ex-
ception requests for long periods of time even though other COCOM
members are known to be exporting similar items, and where COCOM
countries hold U.S. exception requests hostage to U.S. approval of
their exception requests. Since any application referred to COCOM
has already been approved by the U.S. government, there is no reason
not to issue the license after a reasonable period of time if other
COCOM countries engage in such tactics. This is fully consistent with
the COCOM agreement. Subsection (f) makes the U.S. government
subject to the same 60-day limitations in processing other countries’
exception requests.

Subsection (k) provides that the Secretary of Commerce may ex-
tend any time period prescribed in this section, for applications of
exceptional importance and complexity. in order to provide additional
time for negotiation to modify the application, and that the Secretary
shall notify the Congress and the applicant of the extension and the
reasons therefor. This subsection should be interpreted as providing
that the period between the time that an application is returned to the
applicant for renegotiation and modification, and the time that the
application is revised, shall not be included in calculating the time
periods prescribed by this section.

Subsection (1) requires the Secretary of Commerce to establish
procedures for any applicant to appeal to the Secretary the denial of
an export license application; and provides that, in any case in which
any action required by this section is not taken within the time period



established, the applicant may file a petition with the Secretary, who
shall then have 30 days to correct the situation and to notify the appli-
cant that the processing of the application has been brought into con-
formity with the requirements of this section, or the applicant may
bring an action in United States district court to require compliance
with such requirements. ‘

Subsection (m) requires all agencies involved in the licensing proc-
ess to keep accurate records.

SBECTION 105—~—SHORT SUPPLY LICENSE ALLOCATION

Section 105 of the bill amends Section 7 of the Act, as redesignated
by section 104(a) of the bill, to provide that one of the factors on
which export licenses shall be allocated in the case of export controls
for short supply purposes is the extent to which a country engages in
equitable trade practices with respect to United States goods and
treats the United States equitably in times of short supply.

The United States continues to export to foreign customers of long
standing certain goods which are in short supply in the United States,
such as refined petroleum products. Existing law gives the Secretary
of Commerce broad discretion in allocating the licenses under which
export quotas on such goods are maintained. Such license applications
assure equitable distribution of exports to foreign customers. Some
foreign countries, in return, have been particularly reliable and equit-
able 1n continuing to supply the United States with other scarce goods
even when they might have charged higher prices in the United States
or other markets. The Dominican Republic, for example, the major
foreign supplier of sugar to the United States in the Caribbean, con-
tinued to supply sugar to the United States at historical prices
even when world prices rose dramatically in the mid-1970’s. Canada
supplied the United States with zinc at equitable prices during the
1974 shortage of that raw material. Other countries, by contrast,%lave
taken unfair advantage of U.S. shortages. As one example, Mexico,
which prohibits imports of U.S. tomatoes and some other fruits and
vegetables, has engaged in qeustionable market practices, such as price
cutting when U.S. domestic supplies were plentiful, and raising prices
to “all that the market will bear” when friuts and vegetables have been
scarce in the United States. The committee believes that such practices
by foreign suppliers should be taken into account by the Secretary in
allocating licenses for exports of items the United States continues to
supply to foreign nations despite our own needs and shortages.

SECTION 106—MONITORING OF EXPORTS

Section 106 of the bill adds a provision to redesignated section 7 of
the Act to require that monitoring of exports shall commence early
- enough to assure that there is adequate information to determine
whether export controls are needed for short supply purposes as au-
thorized by the act..

SECTION 107—DOMESTIC CRUDE OIL

Section 107 of the bill amends subsection (1) of redesignated Section
7 of the act to strengthen the prohibitions on the export of Alaskan
oil and to provide that, notwithstanding such prohibitions, such oil
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may be exported pursuant to a bilaterial international oil supply
agreement entered into prior to May 1,1979.

Existing subsection (1) prohibits the export of oil transported over
Federal rights-of-way granted pursuant to section 28 of the Mineral
Leasing Act, including Alaskan North Slope oil, except for crude oil
exchanged in similar quantity for convenience or increased efficiency
of transportation with persons or the government of an adjacent
foreign state.

Tt 1s effective only for the two-year period beginning on the date of
enactment of the Export Administration Amendments of 1977 (June
99, 1977). Crude oil subject to this existing provision can be exported
if the President makes various findings and, within 60 calendar days
after the President has reported those findings to the Congress, neither
House has rejected the proposed export by passing a resolution of

disapproval.

Section 107 of the bill extends the existing subsection (1) through
September 30, 1983, and amends it by clariig'ying that the exemption
for exchanges with adjacent foreign states apply only if the oil ex-
changed is refined and consumed in the adjacent foreign state, and if -
the exchange will result in lower oil acquisition prices for refineries
and in lower prices for consumers in the United States. It makes minor
changes in the existing findings required to be made by the President
in proposing exports to Congress, and adds a new requirement that
such proposed exports reduce wholesale and retail prices of refined
products. The one-house veto in existing law is changed to a require-
ment of concurrent resolution of approval before oil can be exported.
Findings of lower acquisition costs for refineries and prices for con-
sumers are required to be audited and verified by the General Account-
ing Office at least semiannually.

Section 107 of the bill also adds to existing subsection (1) a new
paragraph (3) providing an exemption from the restriction on the
export of oil in order to fulfill a bilateral international oil supply
agreement entered into by the United States prior to May 1, 1979. The
only such agreement in effect on that date was the agreement between
the U.S. and Israel (entered into in conjunction with the March 26,
1979, Treaty of Peace Between Israel and Egypt) to conclude a sub-
sequent agreement under which the United States will supply oil to
Israel for a 15-year period (including the 5-year period covered by
the U.S.-Israel oil arrangement of September 1, 1975). The commit-
tee intends that these interrelated arrangements and agreements be-
tween the U.S. and Israel be covered in their entirety by this
exemption.

The committee notes that the International Energy Agency emer-
gency oil sharing agreement commits the United States to share oil
with other nations under certain circumstances. The committee was
assured, however, that the United States could fulfill that commitment
with oil from sources other than the North Slope of Alaska. The com-
mittee’s exclusion of the IEA oil sharing agreement from the interna-
tional agreement exception to the oil export restriction in subsection
(1) should not be construed in any way as weakening or countermand-
Ing the U.S. commitment under the IEA oil sharing arrangement.
Fulfillment of that commitment, however, should not require export
of Alaskan oil. :

H.Rept. 96-200 --- 3
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SECTION 108—UGANDA

Section 108 of the bill amends redesignated section 7 of the act, to
repeal the prohibition on exports to Uganda imposed by subsection
(m) of that section. '

SECTION 109—BARTER AGREEMENTS

Section 109 of the bill adds a new subsection to redesignated section
7 of the act which provides that exports pursuant to barter agreements
are to be exempted from short supply controls and from certain con-
trols imposed under the International Emergency Economic Powers
Act if the Secretary of Commerce finds that, during the period of
the barter agreement, the quantity of the goods to be exported will
be in excess of demand in the domestic economy and the quantity of
goods to be imported will be less than required to supplement domestic
production, and that the parties to the agreement have demonstrated
that they intend and have the capability to carry out the agreement.

SECTION 110-—UNPROCESSED RED CEDAR

Section 110 of the bill provides that the Secretary shall require a
valid license under redesignated section 7 of the act for the export
of unprocessed western red cedar logs harvested from public lands,
and requires phase-out of exports of such logs over a three-year period.

Existing Federal and some State laws already prohibit export
of unprocessed logs from Federal and certain State lands. Such restric-
tions are in response to excessive foreign demand for unprocessed
logs and rapidly increasing log prices to which foreign demand con-
tributes. While most timber resources can be replaced through refores-
tation, it is impractical and uneconomic to replace western red cedar,
which requires 200-300 years or more to mature for commercial use.

It is estimated that only about a 10-year supply of this increasingly
rare tree remains in the United States if current rates of cutting and
exporting continue. In view of the nonrenewability of this natural
resource, and the small proportion (less than 1 percent) of total log
exports accounted for by western red cedar cut and exported from
Federal or State lands, the committee decided to mandate the gradual
phase-out of exports of western red cedar from Federal and State
Jands under the short-supply licensing and control authorities of the
act. For purposes of this provision, 1t is the committee’s intent that
Federal and State lands not include lands held in trust by any Federal
or State official or agency for a State or federally recognized Indian
tribe or for any member of such tribe.

The committee further intends that the rules and regulations pro-
mulgated by the Department to carry out the terms of this section
shall, to the extent practical, insure that third-party arrangements,
substitution, and similar practices involving the sale, harvesting, trans-
fer, and use of western red cedar logs are not used to evade the pur-
poses of this section.

The committee stresses that all aspects of this section apply only to
logs harvested from State and Federal (excluding Indian lands), and
do not apply in any way to logs harvested from private lands.
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SECTION 111.—CIVIL AIRCRAFT EQUIPMENT

Section 111 of the bill provides that any product which is standard
equipment, certified by the Federal Aviation Administration, in civil
aireraft and is an integral part of such aircraft, and which is to be
exported to a country other than a controlled country as described in
section 620(f) of the Foreign Assistance Act of 1961, shall be subject
to export controls under the Export Administration Act of 1969 rather
than section 38(b) (2) of the. Arms Export Control Act.

In providing in this segtion that civil aircraft equipment be subject
to export controls under the Export Administration Act process rather
than the Arms Export Control Act, the Committee intends that the
Department of Defense should nevertheless continue to review license
applications for such exports since they may have important military
applications. The Committee notes, however, that all FAA certified
equipment integrated in civilian aireraft is so certified because it con-
tributes to in-flight safety. That being the case, it is appropriate that
it be subject to the flexible, case-by-case controls of the Export Admin-
istration Act of 1969, rather than the more stringent controls imposed
by legislation and Executive determination under the Arms Export
Control Act.

SECTION 112, ~—NONPROLIFERATION CONTROLS

Section 112 of the bill provides that nothing in sections 5 or 6 of
the act, as added by section 104(b) of the bill, shall be construed to
supersede the procedures published by the President pursuant to sec-
tion 309(c) of the Nuclear Non-Proliferation Act of 1978. With re-
spect to any export license application which under such procedures, is
referred to the Subgroup on Nuclear Export Coordination or other
interagency group, the provisions of section 10 of the act, as added
by section 104(c) of the bill, shall apply only to the extent that they
are consistent with such procedures, except that the applicant shall
have the rights of appeal, petition and court action provided by sub-
section (1) of section 10 1f the processing of an application is not
completed within 180 days. .

Section 309(c) of the Nuclear Non-Proliferation Act of 1978 re-

uired the President to publish procedures regarding the control by
the Department of Commerce over all export items, other than those
licensed by the Nuclear Regulatory Commission under the Non-
Proliferation Act, (i.e., items controlled under the Export Adminis-
tration Act) which could be of significance for nuclear explosive pur-
poses. These procedures were published on June 9, 1978. Since export
controls for nonproliferation purposes are not clearly identifiable as
either national security or foreign policy controls, and since their
effectiveness might be hampered by compliance with certain provisions
of section 5 or 6 of the act as added by the bill, section 112 of the bill
in essence exempts the procedures already published by the President,
pursuant to section 309 (c) of the Non-Proliferation Act, from most of
the requirements of sections 5 and 6 of the act. However, the overall
180-day limit for processing license applications, and the rights of
appeal, petition, and court action established by section (1) in the
case of denials or failure to complete processing of the application
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within 180 days still apply. Those nonproliferation cases which, under
established procedures, are not referred to the interagency Subgroup
on Nuclear Export Coordination, remain subject to all the require-
ments of section 10 of the act. .

It is the intent of the committee that all applications for items
having potential nuclear significance based upon the procedures and
determinations under section 309(c) continue to be submitted to the
Secretary of Commerce, and that the formal issuance or denial of the
license be done by the Secretary of Commerce.

SECTION 113—VIOLATIONS

Section 113 of the bill amends section 11 of the act, as redesignated
by section 104(a) of the bill, to eliminate the different penalties cur-
rently preseribed for first and second offenses, and to increase certain
criminal penalties for violations.

SECTION 114—CONFIDENTIALITY

Section 114 of the bill amends section 12(c) of the act, as redesig-
nated by section 104(a) of the bill, by striking out the requirement
that the Secretary of Commerce maintain the confidentiality of any
information obtained under the act which “is deemed confidential or
with reference to which a request for confidential treatment is made
by the person furnishing such information.” This language is replaced
with a requirement that the Secretary maintain the confidentiality of
any information obtained under the act which “would reveal the
parties to an export or re-export transaction, the type of good or tech-
nology being exported or re-exported, or the destination, end use,
quantity, value, or price of such good or technology.” Section 114 also
amends those provisions of section 12(c) of the act regarding the
furnishing of information to Congress to clarify the intent of Con-
gress that those provisions apply retroactively to “all information
obtained at any time under this act or previous acts regarding the
control of exports.”

The Department of Commerce had requested that the committee
specify that information obtained under the act is exempt from dis-
closure under section 552(b) (8(B) of title 5, United States Code.
While the committee felt it would not be wise to grant that request, it
is the committee’s intent in this provision to meet the requirements of
the Freedom of Information Act by specifying the particular types of
matters which may be withheld from disclosure. Section 114 of the
bill further provides, however, that this provision shall not be con-
strued to require the withholding of any type of information which,
immediately before the effective date of these amendments, is not being
withheld from disclosure. The committee specifically intends that the
information currently published in the daily list of export licenses
granted—that is, the type of commodity, value of the transaction, and
_ coxl1)111pry of destination—shall continue to be made available to the

public.

As stipulated in the savings provisions of the bill, section 123, the
revisions made by this section are not intended to affect or apply to
any pending suit or other judicial proceedings under the. Freedom of
Information Act or the Export Administration Act.
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SECTION 115-—REPORT TO CONGRESS

Section 115 of the bill amends section 14 of the act, as redesignated
by section 104 (a) of the bill, to require an annual, rather than semi-
annual, report by the Secretary of Commerce on the administration
of the act, to require timely submission of such report, and to conform
the subjects on which information is required to be submitted in the
report to the amendments made by the bill.

SECTION 116——RULES AND REGULATIONS

Section 116 of the bill creates a new section 15 of the act providing
regulatory authority to the President and the Secretary of Commerce
for carrying out the provisions of the act.

SECTION 117—DEFINITIONS

Section 117 of the bill amends section 16 of the act, as redesignated.
by section 104(a) of the bill, to provide a definition of “Secretary”
to mean the Secretary of Commerce.

SECTION 118—EFFECT ON OTHER ACTS

Section 118 of the bill makes a technical amendment to section 17
of the act, as redesignated by section 104(a) of the bill, and provides
that the Mutual Defense Assistance Control Act of 1951 is superseded.

The operative provisions of that act are incorporated in amendments
made by the bill.

SECTION 119—AUTHORIZATION OF APPROPRIATIONS

Section 119 of the bill amends section 18 of the act, as redesignated
by section 104(a) of the bill, to prohibit appropriations to the Depart-
ment of Commerce for carrying out this act without prior authoriza-
tion; to authorize $7,070,000 for the Department of Commerce for
fiscal year 1980 and $7,777,000 for fiscal year 1981 ; and to provide that
the Department of State may use funds appropriated to that Depart-
mfen}:: for fiscal year 1980 to carry out the provisions of section 5(c)
of the act.

SECTION 120—TERMINATION DATE
Section 120 of the bill amends section 20 of the Act, as redesignated

by secion 104 (a) of the bill, to extend the authority granted by the Act
until September 30, 1983. '

SECTION 121—TECHNICAL AMENDMENTS

_Section 121 makes technical amendments to the Export Administra-
tion Act of 1969.

SBECTION 122—TECHNICAL AMENDMENTS TO OTHER ACTS

Section 122 makes technical amendments to other Acts.
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BECTION 123—SAVINGS PROVISIONS

Section 128 continues in effect administrative actions taken under the
Export Administration Act of 1969 or the Export Control Act of 1949
until they are superseded under the bill or the amendments made by
the bill, and provides that administrative and judicial proceedings and
license applications pending at the time the bill takes effect, including
judical proceedings under section 552 of title 5, United States Code
(the Freedom of Information Act), shall not be affected by the bill.

SECTION 124—EFFECTIVE DATE

Section 124 provides that the bill shall take effect on October 1, 1979,
except that the amendments made by sections 107 and 108 shall take
effect upon enactment.

TrrLE IT—INTERNATIONAL INVESTMENT SUrvEy AcT

SECTION 201—AUTHORIZATION OF APPROPRIATIONS FOR THE
INTERNATIONAL INVESTMENT SURVEY ACT

Section 201 of the bill amends section 9 of the International Invest-
ment Survey Act to authorize appropriations totalling $8.9 million for
fiscal years 1980 and 1981.

In authorizing ‘these funds, the committee takes no position on the
request of the Department of Commerce to delay implementing the next
5-year benchmark survey of outward direct investment in order to
undertake certain special surveys and studies mandated by the Inter-
national Investment Survey Act. The Subcommittee on International
Economic Policy and Trade intends to examine this request further
through consultations with Department officials and possible additional
hearings. Resolution of this question, however, does not affect the level
of funding provided in this legislation.

ReqQuirep ReporTs SECTION
COST ESTIMATE

The committee estimates that, assuming the full appropriation of
the amounts authorized in this bill, the total budget authority required
to carry out the provisions of H.R. 4034 will be $11.9 million for fiscal
year 1980 and $12.9 million for fiscal year 1981. The fiscal year alloca-
tion of the total cost is set forth in the Congressional Budget Office
estimate below. The Committee agrees with the projected cost esti-
mated of the Congressional Budget Office.

INFLATIONARY IMPACT STATEMENT

Enactment of H.R. 4034 will have no identifiable inflationary impact.
In fact, the authority for controls on products in short supply will serve
to dampen inflation caused by scarce supplies of a particular product.

STATEMENTS REQUIRED BY CLAUSE 2(l) (3) OF HOUSE RULE XI

(@) Owersight findings and recommendations

H.R. 4034 is the result of two years of extensive hearings and over-
sight activity of the Subcommittee on International Economic Policy
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and Trade. Oversight activity included a staff mission to investigate

the operating procedures of COCOM, the coordinating committee
which facilitates multilateral controls for national security purposes.
The Committee also considered several studies required under the Ex-
port Administration Amendments of 1977, including the report pur-
suant to section 114 on Simplification of Export Administration Regu-
lations, the Special report under section 117 on Multilateral Export
Controls, and the report under section 103 on Review of U.S. Policy
Toward Individual Countries.

(d) Budget authority
The enactment of H.R. 4034 will create no new budget authority.
(¢) Committee on Government Operations summary

No oversight findings and recommendations which relate the Export
Administration Act of 1969 to this legislation have been received from
the Committee on Government Operations under clause 4(c) of rule
X of the Rules of the House. '

The Subcommittee on Commerce, Consumer, and Monetary Affairs
of the Committee on Government Operations held oversight hearings
in 1978 on certain aspects of the implementation of the International
Investment Survey Act. The Subcommittee on International Economic
Policy and Trade received written testimony and recommendations
from the Chairman of the Subcommittee on Commerce, Consumer,
and Monetary Affairs, the Honorable Benjamin S. Rosenthal, which
were helpful to the Committee on Foreign Affairs in taking action on
Title II of H.R. 4034, authorizing funds for the International Invest-
ment Survey Act.

(@) Congressional Budget Office cost estimate

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

May 14, 1979.
1. Bill No.: H.R. 4034.
2. Bill title: Export Administration Act Amendments of 1979.
3. Bill status: As ordered reported by the House Committee on
Foreign Affairs, May 10,1979,
4. Bill purpose:
Title I:

Title I of this bill sets forth the policy of the United States con-
cerning export controls. The Secretary of Commerce is authorized
to issue various export licenses, based on the criteria, procedures
and restrictions prescribed in the bill. The bill authorizes appro-
priations of $7.1 million in fiscal year 1980 and $7.8 million in
fiscal year 1981 for these activities. In addition, it authorizes the
appropriations of such additional amounts as may be necessar;
for increases in salary, pay, retirement, other employee benefits
authorized by law, and other nondiscretionary costs.

The authorization level for fiscal years 1978 and 1979 combined
was $14 million. The authorization level specified in the bill for
fiscal year 1980 is identical to the President’s budget request for
fiscal year 1980.

Title I1:

Title II authorizes appropriations of $4.4 million for fiscal year

1980 and $4.5 million for fiscal year 1981 to carry out the provi-
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sions of the International Investment Survey Act of 1976. The
authorization level for fiscal year 1979 was $4 million. Fiscal year
1979 appropriations to date for this purpose are $3.9 million.

5. Cost ‘estimate:
[By fiscal years, in millions of doliars]

1980 1981 1982 1983 1984
Authorization level:
Function 150__ . L6
Function 370... 9.9
Function 920__. .4
Total oo e e 1.8

Estimated outlays:
Function 150, - o av e eeeee 1
Function 370« o e aeee 9.

6. Basis of estimate. For the purpose of this estimate, it is assumed
that the full amounts authorized in the bill for fiscal years 1980 and
1981 will be appropriated prior to the beginning of each fiscal year.
Outlays reflect historical spendout rates for these activities. In addi-
tion to the authorization levels specified in Title I, the $0.4 million
for fiscal year 1980 and $0.6 million for fiscal year 1981 reflects in-
creases in employee pay and benefits as authorized in the bill. This
figure was estimated at 5.5 percent of the fiscal year 1980 and 7.6 per-
cent of the fiscal year 1981 authorized pay and benefit levels.

7. Estimate comparison : None.

8. Previous CBO estimate : On May 8, 1979, the Congressional Budg-
et Office prepared a cost estimate on S. 758, the Senate version of au-
thorizations under the International Investment Survey Act of 1976.
The budget authority and outlays are identical to Title II in this bill.

9. Estimate prepared bv Marv Maginniss.

10. Estimate approved by James L. Blum, Assistant Director for
Budget Analysis. :

Crances 1v ExistiNe Law Mapk By THE By, as REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman) :

ExporT ADMINISTRATION ACT OF 1969

* * * * * * *
[FixpinNags

[Szc. 2. The Congress makes the following findings:

[(1) The availability of certain materials at home and abroad
varies so that the quantity and composition of the United States
exports and their distribution among importing countries may
affect the welfare of the domestic economy and may have an im-



33

portant bearing upon fulfillment of the foreign policy of the
United States. . ) _ ]

[(2) The unrestricted export of materials, information, and
technology without regard to whether they make a significant
contribution to the military potential of any other nation or na-
tions may adversely affect the national security of the United
States.

L[(3) The unwarranted restriction of exports from the United
States has a serious adverse effect on our balance of payments,
particularly when export restrictions applied by the United States
are more extensive than export restrictions imposed by countries
with which the United States has defense treaty commitments.

[(4) The uncertainty of policy toward certain categories of
exports has curtailed the efforts of American business in those
categories to the detriment of the overall attempt to improve the
trade balance of the United States.

L(5) ® Unreasonable restrictions on access to world supplies can
cause worldwide political and economic instability, interfere with
free international trade, and retard the growth and development
of nations.]

FINDINGS

Skc. 2. The Congress makes the following findings :
(1) Ezports are important to the economic well-being of the
United States.
(2) A large United States trade deficit weakens the value of
the United States dollar, intensifies inflationary pressures in the
domestic economy, and heightens instability in the world
economy. :
(8) Poor export performance is an important factor contribut-
ing to a United States trade deficit.
(4) 1t is important for the national interest of the United
States that both the private sector and the Federal Government
place a high priority on exports, which would strengthen the.
Nations economy.
(8) The restriction of exports from the United States can have
serious adverse effects on the balance of payments and on domes-
tic employment, particularly when restrictions applied by the
United States are more extensive than those imposed by other
coumitries.
(6) The uncertainty of policy toward certain categories of ex-
ports has curtailed the efforts of American business in those
categories to the detriment of the overall attempt to improve the
trade balance of the United States.
(7) The availability of certain materials at home and abroad
varies so that the quantity and composition of United States ex-
ports and their distribution among importing countries may af-
fect the welfare of the domestic economy and may have an im-
portant bearing upon fulfillment of the foreign policy of the
United States.

(8) Unreasonableé restrictions on access to world supplies can
cause worldwide political and economic instability, interfere with
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free international trade, and retard the growth and development
of nations.

(9) The export of goods or technology without regard to
whether such export makes a significant contribution to the mili-
tary potential of individual countries may adversely affect the
national security of the United States.

(10) 1t is important that the administration of export con-
trols imposed for national security purposes give special emphasis
to the need to control exports of technology (and goods which
contribute significantly to the transfer of such technology) which
could make a significant contribution to the military potential of
any country or combinations of countries which would be detre-
mental to the national security of the United States.

DECLARATION OF POLICY

Skc. 8. The Congress makes the following declarations:

(1) Itisthe policy of the United States both (A ) to encourage trade
with all countries with which we have diplomatic or trading relations,
except those countries with which such trade has been determined by
the President to be against the national interest, and (B) to restrict the
export of goods and technology which would make a significant contri-
bution to the military potential of any other nation or nations which
would prove detrimental to the national security of the United States.

[ (2) Itisthe policy of the United States to use export controls (A) to
the extent necessary to protect the domestic economy from the excessive
drain of scarce materials and to reduce the serious inflationary impact
of foreign demand, (B) to the extent necessary to further significantly
the foreign policy of the United States and to fulfill its international
responsibilities, and (C) to the extent necessary to exercise the neces-
sary vigilance over exports from the standpoint of their significance to
the national security of the United States.]

(2) It is the policy of the United States to use export controls to the
extent necessary (A) to restrict the export of goods and technology
which would make a significant contribution to the military potential
of any country or combination of countries which would prove detri-
mental to the national security of the United States; (B) to restrict the
export of goods and technology where necessary to further significantly
the forergn policy of the United States or to fulfill its international
responsibilities; and (C) to restrict the export of goods where neces-
sary to protect the domestic economy from the excessive drain of scarce
mater;z':zls and to reduce the serious inflationary impact of foreign
demand.

* * * * * * *

(5) It is the policy of the United States (A) to oppose restrictive
trade practices or boycotts fostered or imposed by foreign countries
against other countries friendly to the United States or against any
United States person, (B) to encourage and, in specified cases, to re-
quire United States persons engaged in the export of [articles, mate-
rials, supplies, or information] goods, technology, or other information
to refuse to take actions, including furnishing information or entering
into or implementing agreements, which have the effect of furthering
or supporting the restrictive trade practices or boycotts fostered or
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imposed by any foreign country against a country friendly to the
United States or against any United States person, (C) to foster inter-
national cooperation and the development of international rules and
institutions to assure reasonable access to world supplies.

(6) It is the policy of the United States that the desirability of sub-
jecting, or continuing to subject, particular [articles, materials, or
supplies, including technical data or other information,] goods, tech-
nology, or other information to the United States export controls
should be subjected to review by and consultation with representatives
of appropriate United States Government agencies and qualified
experts from private industry.

* * bk * * * *

(9) It is the policy of the United States to cooperate with other na-
tions with which the United States has defense treaty commitments in
restricting the export of goods and technology which would make o
significant contributon to the military potential of any country or
combination of countries, which would. prove detrimental to the se-
curity of the United States and of those countries with which the
United States has defense treaty commitments.

(10) It is the policy of the United States that export trade by United
States citizens be given a high priority and not be controlled except
when such controls gA) are essential to achieve fundamental national
security, foreign policy, or short supply objectives, (B) will clearly
achieve such objectives, and (C) are administered consistent with
basic standards of due process. It 18 also the policy of the United States
that such controls shall not be retained unless their efficacy is annually
established in detailed reports available to both the Congress and to
the public, to the maximwm extent consistent with the national se-
curity and foreign policy of the United States. v

EXPORT LICENSES; COMMODITY CONTROL LIST; LIMITATION ON CONTROLLING
EXPORTS

Skc. 4. (a) Trpes or Licenses—The Secretary may, in accordance
with the provsions of this Act, issue any of the following export li-
censes

(1) A validated license, which shall be a document issued pur-
suant to an application by an exporter authorizing a specific ex-
port or, under procedures establshed by the Secretary, a group
of exports, to any destinations.

(2) A qualified general license, which shall be a document is-
sued pursuant to an application by the exporter authorizing the
export to any destination, without specific application by the
exporter for each such export, of a category of goods or technol-
0gy, under such conditons as may be imposed by the Secretary.

(3) A general license, which shall be a standing authorization to
export, without application by the ewporter, a category of goods
or technology, subject to such conditions as may be set forth in
the license.

(4) Such other licenses, consistent with this subsection and this
Act, as the Secretary considers necessary for the effective and
efficient implementation of this Act.
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(b) Commopiry Conrror List—The Secretary shall establish and
maintain a list (hereinafter in this Act referred to as the “commodity
control list”) consisting of eny goods or technology subject to export
controls under this Act.

(¢) Rigar or Exrorr—No authority or permission to export may
be required under this Act, or under any rules or regulations issued
under this Act, except to carry out the policies set forth in section 3
of this Act.

[CONSULTATION AND STANDARDS

[Skc. 5. (a) In determining what shall be controlled or monitored
under this Act, and in determining the extent to which exports shall
be limited, any department, agency, or official making these determina-
tions shall seek information and advice from the several executive de-
partments and independent agencies concerned with aspects of our
domestic and foreign policies and operations having an important
bearing on exports. Such departments and agencies shall fully cooper-
ate in rendering such advice and information. Consistent with con-
siderations of national security, the President shall from time to time
seek information and advice from various segments of private indus-
try in connection with the making of these determinations. In addition,
the Secretary of Commerce shall consult with the Federal Energy
Administration to determine whether monitoring under section 4 of
this Act is warranted with respect to exports of facilities, machinery,
or equipment normally and principally used, or intended to be used, in
the production, conversion, or transportation of fuels and efiergy (ex-
cept nuclear energy), including but not limited to, drilling rigs, plat-
forms, and equipment; petroleum refineries, natural gas processing,
Liquefication, and gasification plants; facilities for production of syn-
thetic natural gas or synthetic crude oil; oil and gas pipelines, pump-
ing stations, and associated equipment; and vessels for transporting
oil, gas, coal, and other fuels.

L[(b) (1) In authorizing exports, full utilization of private competi-

tive trade channels shall be encouraged insofar as practicable, giving
consideration to the interests of small business, merchant exporters as
well as producers, and established and new exporters, and provision
shall be made for representative trade consultation to that end. In
addition, there may be applied such other standards or criteria as may
be deemed necessary by the head of such department, or agency, or
official to carry out the policies of this Act.
" [(2) Upon imposing quantitative restrictions on exports of any
article, material, or supplg to carry out the policy stated in section
3(2) (A) of this Act. the Secretary of Commerce shall include in his
notice published in the Federal Register an invitation to all interested
parties to submit written comments within 15 days from the date
of publication on the impact of such restrictions and the method of
licensing used to implement them.

[(c) (1) Upon written reauest by representatives of a substantial
segment of any industry which produces articles, materials and sup-
plies, including technical data and other information, which are
subject to export controls or are being considered for such controls
because of their significance to the national security of the United
States, the Secretary of Commerce shall appoint a technical advisory
committee for any grouping of such articles, materials, and supplies,
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including technical data and other information, which he determines
is difficult to evaluate because of questions concerning technical mat-
ters, worldwide availability and actual utilization of production and
technology, or licensing procedures. Each such committee shall con-
sist of representatives of United States industry and Government,
including the Departments of Commerce, Defense, and State, and,
when appropriate, other Government departments and agencies. No
person serving on any such committee who is representative of indus-
try shall serve on such committee for more than four consecutive
ears.

[(2) It shall be the duty and function of the technical advisory
committees established under paragraph (1) to advise and assist the
Secretary of Commerce and any other department, agency, or official
of the Government of the United States to which the President has
delegated power, authority, and discretion under section 4(d) with
respect to actions designed to carry out the policy set forth in section
3 of this Act. Such committees, where they have expertise in such
matters, shall be consulted with respect to questions involving (A)
technical matters, (B) worldwide availability and actual utilization
of production technology, (C) licensing procedures which affect the
levels of export controls applicable to any articles, materials, and
supplies, including technical data or other information, and (D)
exports subject to multilateral controls in which the United States
participates including proposed revisions of any such multilateral
controls. The Secretary shall include in each semiannual report re-
quired by section 10 of this Act an accounting of the consultations
undertaken pursuant to this paragraph, the use made of the advice
rendered by the technical advisory committees pursuant to this para-
graph, and the contributions of the technical advisory committees to
carrying out the policies of this Act. Nothing in this subsection shall
prevent the Secretary from consulting, at any time, with any person
representing industry or the general public regardless of whether such
person is a member of a technical advisory committee. Members of the
public shall be given a reasonable opportunity, pursuant to regulations
prescribed by the Secretary of Commerce, to present evidence to such
committees.

L[ (3) Upon request of any member of any such committee, the Secre-
tary may, if he determines it appropriate, reimburse such member for
travel, subsistence, and other necessary expenses incurred by him in
connection with his duties as a member.

[(4) Each such committee shall elect a chairman, and shall meet at
least every three months at the call of the Chairman, unless the Chair-
man determines, in consultation with the other members of the commit-
tee, that such a meeting is not necessary to achieve the purposes of this
Act. Each such committee shall be terminated after a period of 2
years, unless extended by the Secretary for additional periods of 2
years. The Secretary shall consult each such committee with regard to
such termination or extension of that committee.

[(5) To facilitate the work of the technical advisory committees,
the Secretary of Commerce, in conjunction with other departments
and agencies participating in the administration of this Act, shall dis-
close to each such committee adequate information, consistent with
national security, pertaining to the reasons for the export controls
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which are in effect or contemplated for the grouping of articles, mate-
rials, and supplies with respect to which that committee furnishes
advice.]

NATIONAL SECURITY CONTROLS

Sec. 6. (a) Avrroriry.—(1) In order to carry out the policy set
forth in section 3(2) (4A) of this Act, the President may, in accordance
with the provisions of this section, prohibit or curtain the export of
any goods or technology subject to the jurisdiction of the United States
or exported by any person subject to the jurisdiction of the United
States. T he authority contained in this subsection shall be exercised by
the Secretary, in consultation with the Secretary of Defense, and such
other departments and agencies as the Secretary considers appropriate,
and shall be implemented by means of export licenses described in
section 4(a) of this Act.

(2) (4) Whenever the Secretary makes any revision with respect to
any goods or technology, or with respect to the countries or destina-
tions, affected by cxport controls imposed under this subsection, the
Secretary shall publish in the Federal Begister a notice of such revision
and shall specify in such notice that the revision relates to controls
imposed under the authority contained in this section.

(B) Whenever the Secretary denies any export license under this
subsection, the Secretary shall specify in the notice to the applicant of
the denial of such license that the license was denied under the author-
ity contained in this section.

(b) Poricy Towarp Inxprvipvir Counrries—In administering ex-
port controls under this section, United States policy toward individual
countrics shall not be determined exclusively on the basis of a country’s
Commumist or non-Communist status, but shall take into account such
factors as the country’s present and potential relationship to the United
States, its present and potential relationship to coumries friendly or
hostile to the United States, its ability and willingness to control
retransfers of United States exports in accordance with United States
policy, and such other factors as the President may consider appropri-
ate. The President shall periodically review United States policy
toward individual countries to determine whether such policy is appro-
priate in light of factors specified in the preceding sentence.

(¢) Convrror List.— (1) The Secretary shall establish and maintain,
as part of the commodity control list, a list of all goods and technology
subject to export controls under this section. Such goods and tech-
nology shall be clearly identified as being subject to controls under this
section.

(2) The Secretary of Defense and other appropriatc departments
and agencies shall identify goods and techmology for inclusion on the
list referred to in paragraph (1). T'hose items which the Secretary and
the Secretary of Defense concur shall be subject to export controls
under this section shall comprise such list. If the Secretary and the
Secretary of Defense are unable to concur on such items, the matter
shall be referred to the President for resolution.

(3) The Secretary shall issue regulations, nroviding for continuous
review of the list established pursuont to this subsection in order to
© carry out the policy set forth in section 3(2) (A) and the provisions
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of this section, and for the prompt issuance of such revisions of the
list as may be necessary. Such regulations shall provide interested
Government agencies and other affected or potentially affected parties
with an opportunity, during such review, to submit written data,
views, or arguments with or without oral presentation. Such regula-
tions shall further provide that, as part of such review, an assessment
be made of the availability from sources outside the United States of
goods and technology comparable to those controlled for export from
the United States under this section.

() Military COritical Technologies.—(1) The Congress finds
that the national interest requires that ewport controls under this
section be focused primarily on military critical technologies, and
that export controls under this section be removed insofar as possible
from goods the export of which would not transfer military critical
technologies to countries to which exports are controlled wnder this
section. '

(2) The Secretary of Defense shall develop a list of military criti-
cal technologies. In developing such list, primary emphasis shall be
given to—

(4) arrays of design and manufacturing know-how;
(B) keystone manufacturing, inspection, and test equipment;
and
(C) goods accompanied by sophisticated operation, applica-
tion, or maintenance know-how,
which are not possessed by countries to which exports are controlled
under this section and which, if exported, would permit a major ad-
vance in & weapons system’of any such country.

(3) The Ust referred to in paragraph (2) shall—

(4) be sufficiently specific to guide the determinations of any
oﬁn'z;gial exercising export licensing responsibilities under this Act;
a

(B) provide for the removal of export controls under this sec-
tion from goods the export of which would not transfer military
eritical technology to countries to which exports are controlled
wmger this section, except for goods with intrinsic military
utility ;

(4) The list of military critical technologies developed by the
Secretary of Defense pursuant to paragraph (2) shall become a part
of the commodity control list subject to the provisions of subsection
(¢) of this section. :

(8) The Secretary of Defense shall report annually to the Congress
on actions taken to carry out this subsection.

(e) Exporr Licexses.—~(1) The Congress finds that the effective-
ness and efficiency of the process of making ewport licensing deter-
minations under this section is severely hampered by the large volume
of validated export license applications required to be submitted un-
der this Act. Accordingly, it is the intent of Congress in this subsec-
tion to encourage the use of a qualified general license, in liew of a
validated license, to the maximum extent practicable, consistent with
the national security of the United States.

(2) To the maximum extent practicable, consistent with the na-
tional security of the United States, the Secretary shall require a
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validated license under this section for the export of goods or tech-
nology only if—

(A4) the export of such goods or technology is restricted pursu-
ant to a multilateral agreement, formal or informal, to which the
United States is a party and, under the terms of such madtilateral
agreement, such export requires the specific approval of the parties
to such multilateral agreement;

(B) with respect to such goods or technology, other nations do
not possess capabilities comparable to those possessed by the
United States; or

(C) the United States is seeking the agreement of other sup-
pliers to apply comparable controls to such goods or technology
and, in the judgment of the Secretary, United States export con-
trols on such goods or technology, by means of such license, are
necessary pending the conclusion of such agreement.

(3) To the maximum extent practicable, consistent with the national
security of the United States, the Secretary shall require a qualified
general license, in liew of a validated license, under this section for the
export of goods or technology if the export of such goods or technology
8 restricted pursuant to a multilateral agreement, formal or informal,
to which the United States is a party, but such export does not require
the specific approval of the parties to such multilateral agreement.

(f) Foreiey Avarcasiziry—(1) The Secretary, in consultation
with appropriate Government agencies and with appropriate techni-
cal advisory committees established pursuant to subsection (k) of this
section, shall review, on a continuing basis, the availability, to coun-
tries to which exports are controlled under this section, from sources
outside the United States, including countries which participate with
the United States in multilateral export controls, of any goods or tech-
nology the export of which requires a validated license under this sec-
tion. In any case in which the Secretary determines, in accordance with
procedures and criteria which the Secretary shall by regulation estab-
lish, that any such goods or technology are available in fact to such
destinations from such sowrces in sufficient quantity end of sufficient
quality so that the requirement of a validated license for the export of
such goods or technology is or would be ineffective in achieving the pur-
pose set forth in subsection (a) of this section, the Secretary may not,
after the determination is made, require a validated license for the ex-
port of such goods or technology during the period of such foreign
availability, unless the President determanes that the absence of export
controls wnder this section would prove detrimental to the national
security of the United States. In any case in which the President de-
termines that export controls under this section must be maintained
notwithstanding foreign availability, the Secretary shall publish that
determination together with a concise statement of its basis, and the
estimated economic impact of the decision.

(2) The Secretary shall approve any application for a validated
license which is required under this section for the export of any
goods or technology to a particular country and which meets all other
requirements for such an application, if the Secretary determines that
such goods or technology will, if the license is denied, be available in
fact to such country from sources outside the United States, including
countries which participate with the United States in mudtilateral



41

export controls, in sufficient quantity and of sufficient quality so that
denial of the license would be ineffective in achieving the purpose set
forth in subsection (a) of this section, subject to the exception set forth
in paragraph (1) of this subsection. In any case in which the Secre-
tary makes a determination of foreign availability under this para-
graph with respect to any goods or technology, the Secretary shall
determine whether a determanation under paragraph (1) with respect
to such goods or technology is warranted.

(3) Whenever the Secretary of State, in consultation with the Sec-
retary, has reason to believe that the availability of any goods or tech-
nology from sources outside the United States can be prevented or
elimanated by means of negotiations with other countries, the Secre-
tary of State shall undertake such negotiations. The Secretary shall
not make any determination under this subsection with respect to such
goods or technology until the Secretary of State has had a reasonable
amount of time to conclude such negotiations.

(4) In order to further effectuate the policies set forth in this para-
graph, the Secretary shall establish, within the Offfice of Export Ad-
ministration of the Department of Commerce, a capability to monitor
and gather information with respect to the foreign availability of
any goods or technology subject to export controls under this section.
The Secretary shall include a detailed statement with respect to ac-
tions taken in compliance with the provisions of this paragraph in
each report to the Congress made pursuant to section 1} of this Act.

(g) IxpExING—InN Oorder to ensure that requirements for validated
licenses and ified general licenses are periodically removed as
goods or technology subjéct to $uch requirements become obsolete
with respect to the national security of the United States, regulations
1ssued by the Secretary may, where appr%m'ate, provide for annual
increases in the performance levels of goods or technology subject to
any such licensing requirement. Any such goods or techmology which
no longer meet the performance levels established by the latest such
increase shall be removed from the list established pursuant to subsec-
tion (c) of this section unless, under such exceptions and under such
procedures as the Secretary shall prescribe, any other Govermment
agency objects to such removal the Secretary determines, on the
basis of such objection, that the goods or technology shall not be re-
moved from the list. '

(k) Trcanicar Apvisory Couuirrees—(1) Upon written request
by representatives of a substantial segment of any industry which
produces any goods or technology subject to export controls under
subsection (a) or being considered for such controls because of their
significance to the national security of the United States, the Secre-
tary shall appoint a technical advisory committee for any such goods
or technology which the Secretary determines are difficult to evaluate
- because of questions concerning technical matters, worldwide avail-
ability, and actual utilization of production and technology, or licens-
ing procedures. Each such committee shall congist of representatives
of United States industry and Government, including the Depart-
ments of Commerce, Defense, and State and, in the discretion of the
Secretary, other Government departments and agencies. No person
serving on any such committee who is a representative of industry
shall serve on such committee for more than four consecutive years.
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(2) Technical advisory committees established under paragraph (1)
shall advise and assist the Secretary, the Secretary of Defense, and any
other department, agency, or official of the Government of the United
States to which the President delegates authority under this Act, with
respect to actions designed to carry out the policy set forth in section
3(2) (4) of this Act. Such committees, where they have expertise in
such matters, shall be consulted with respect to questions involving
(A4) technical matters, (B) worldwide availability and actual utiliza-
tion of production technology, (C) licensing procedures which affect
the level of export controls applicable to any goods or technology, and
(D) exports subject to multilateral controls in which the United States
participates, including proposed revisions of any such multilateral
controls. Nothing in this subsection shall prevent the Secretary or the
Secretary of Defense from consulting, at any time, with any person
representing industry or the general public, regardless of whether
such person is a member of a technical advisory committee. Members
of the public shall be given a reasonable opportunity, pursuant to
regulations prescribed by the Secretary, to present evidence to such
committees.

(3) To facilitate the work of the technical advisory committees, the
Secretary, in conjunction with other departments and agencies partici-
pating in the administration of this Act, shall disclose to each such
committee adequate information, consistent with national security,
pertaining to the reasons for the export controls which are in effect or
contemplated for the goods or technology with respect to which that
committee furnishes advice.

(4) Whenever a technical advisory committee certifies to the Secre-
tary that goods or technology with respect to which such commititee
was appointed have become available in fact, to couniries to which
exports are controlled under this section, from sources outside the
United States, including countries which participate with the United
States in multilateral export controls, in sufficient quantity and of
sufficient quality so that requiring a validated license for the export of
such goods or technology would be ineffective in achieving the purpose
set forth in subsection (a), and provides adequate documentation for
such certification, in accordance with the procedures established pur-
suant to subsection (f) (1) of this section, the Secretary shall take steps
to verify such availability, and upon such verificition shall remove the
requirement of a validated license for the export of the goods or tech-
nology, unless the President determines that the absence of export
controls under this section would prove detrimental to the national
security of the United States. In any case in which the President deter-
mines that export controls under this section must be maintained not-
withstanding foreign availability, the Secretary shall publish that
determination together with a concise statement of its basis, and the
estimated economic impact of the decision.

(?) Murrizarerar Exporr Contrors—(1) The President shall
enter into megotiations with the govermments participating in the
group known as the Coordinating Committee of the Consultative

- Group (hereinafter in this subsection referred to as the “Committee”)
with a view toward accomplishing the following objectives.

(4) Agreement to publish the list of items controlled for ex-
port by agreement of the Committee, together with oll notes, un-
dz;'itanding, and other aspects of such agreement, and all changes
thereto. ’
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(B) Agreement to hold periodic meetings of such governments
with high-level representation from such governments, for the
purpose of discussing export control policy issues and issuing pol-
ey guidance to the Committee. )

(C’d) Agreement to reduce the scope of the export control im-
posed by agreement of the Committee to a level acceptable to and

enforceable by all governments participating in the Committee.
(D) Agreement on more effective procedures for enforcing
the export controls agreed to pursuant to subparagraph (C).

(2) The President shall include, in each annual report required by
section 14 of this Aet, a detailed report on the progress of the nego-
tiations required by paragraph (1), until such negotiations are con-
cluded.

(8) In any case in which goods or technology controlled for export
by agreement of the Committee are exported from the United States
to coumtries which participate in the Committee, no condition shall be
tmposed by the United States with respect to the further ewport of
such goods or technology from such couniries.

(7) Comuercrar Acreevexts Wira CERTAIN OOU;VTRIES.—(I) Any
United States person who, for commercial purposes, enters into any
agreement with any agency of the government of a country to which
exports are restricted for national security purposes, which agreement
cites an intergovernmental agreement (to which the United States
and such country are parties) calling for the encouragement of tech-
nical cooperation, amf which agreement is intended to result in the
export from the United States to the other party of unpublished
- technical data of United Siates origin, shall report such agreement to

the Secretary.

(8) The provisions of paragraph (1) shall not apply to colleges, uni-
versities, or other educational institutions.

(k) Necoriarions Wira Oraer Counrries—The Secretary of State,
in consultation with the Secretary of Defense, the Secretary of Com-
merce, and the heads of other appropriate departments and agencies,
shall be responsidble for conducting negotiations with other countries
regarding their cooperation in restricting the export of goods and tech-
nology in order to carry out the policy set forth in section 3(9) of this
Act, as authorized by subsection (a) of this section, including nego-
viations with respect to which goods and technology should be subject
to multilaterally agreed export restrictions and what conditions should
apply for ewceptions from those restrictions.

FOREIGN POLICY CONTROLS

Ske. 6. (a) Avraoriry—(1) In order to effectuate the policy set
forth in paragraph (2) (B), (7), or (8) of section 3 of this Act, the
President may prohibit or curtail the exportation of any goods, tech-
nology, or other information subject to the jurisdiction of the United
States or ewported by any person subject to the jurisdiction of the
United States, to the extent necessary to further significantly the for-
eign policy of the United States or to fulfill its international respon-
sibilities. The authority gramted by this subsection shall be exercised
by the Secretary, in consultation with the Secretary of State and such
other departments and agencies as the Secretary considers appropriate,

and shall be implemented by means of export licenses issued by the
.Secretary.
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(2) (4) Whenever the Secretary makes any revision with respect to
any goods, technology, or other information, or with respect to the
counitries or destinations affected by export controls imposed under this
subsection, the Secretary shall publish in the Federal Register a notice
of such revision, and shall specify in the notice that the revision relates
to controls imposed under the authority contained in this subsection.

(B) Whenever the Secertary demies any export license under this
subsection, the Secretary shall specify in the notice to the applicant of
the denial of such license that the license was denied under the authori-
ty contained in this subsection, and the reasons for such denial, with
reference to the criteria set forth in subsection (b) of this section.

(3) In accordance with the provisions of section 10 of this Act, the
Secretary of State shall have the right to review any export license ap-
plication under this section that the Secretary requests to review, and
to appeal to the President any decision of the Secretary with respect
to such license application.

(8) Crireria—In determining whether to impose export controls
under this section, the President, acting through the Secretary and the
Secretary of State, shall consider—

(1) the lLikely effectiveness of the proposed controls in achiev-
ing their purpose, including the avaitability from other countries
of any goods or technology comparable to goods or technology
proposed for export controls under this section,

(2) the compatibility of the proposed controls with the foreign
policy objectives of the United States, including the effect to coun-
ter international terrorism, and with overall United States policy
toward the country which is the proposed target of the controls;

(3) the likely effects of the proposed controls on the export per-
formance of the United States, on the competitive position of the
United States in the international economy, and on individual
United States companies and their employees and communities,
including the effects of the controls on existing contracts; and

(4) the ability of the United States Government to enforce the -
proposed controls effectively.

(¢) Cownsvrrarron Wira Inpusrry.—The Secretary, before impos-
ing export controls under this section, shall consult with such affected
United States industries as the Secretary considers appropriate, with
respect to the criteria set forth in paragraphs (1) and (3) of subsection
(b) and such other matters as the Secretary considers appropriate.

(d) Arrervarive MEeans—DBefore resorting to the imposition of
export controls under this section, the President shall determine
that reasonable efforts have been made to achieve the purposes of
the controls through negotiations or other alternative means.

(e) Noriricariovy ro Coneress.—The President in every possible
instance shall consult with the Congress before imposing any export
control under this section. Whenever the President tmposes ony
export control with respect to any country under this section, he
shall immediately notify the Congress of the imposition of such
export control, and shall submit with such notification a report
specifying—

(1) the reasons for the control, the purposes the conirol is
designed to achieve, and the conditions under which the control
will be removed;
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(2) those considerations of the criteria set forth is subsection
(b) which led him to determine that on balance such export
control would further the foreign policy interests of the United
States or fulfill its international responsibilities, including those
criteria which were determined to be inapplicable;
(3) the nature and results of consultations with indust
undertaken pursuant to subsection (¢); and '
(4) the nature and results of any alternative means attempted
under subsection (d), or the reasons for imposing the control
without attempting any such alternative means.
To the extent necessary to further the effectiveness of such export
control, portions of such report may be submitted on a classified
basis, and shall be subject to the provisions of section 12(c) of this
Act. If the Congress, within sixty days after the receipt of such
notification, adopts a concurrent resolution disapproving such export
control, then such export control shall cease to be effective upon the
adoption of the resolution. In the computation of such sixty-day
period, there shall be excluded the days on which either House of
Congress is not in session because of an adjournment of more than
three days to ¢ day certain or because of an adjournment of the
Congress sine die. The procedures set forth in section 130 of the
Atomic Energy Act of 1954 shall apply to any concurrent resolu-
tion referred to in this subsection, except that any such resolution
shall be reported by the appropriate committees of both Houses of
Congress not later than forty-five days after the recewpt of the notifica-
tion submitted pursuant to this subsection.

(f) Excrusion ror Foop anp Mepicine—This section does not
authorize export controls on food, medicine, or medical supplies. It
18 the intent of Congress that the President not impose export con-
trols under this section on any goods or technology if he determines
that the principal effect of the export of such goods or technology
would be to help meet basic human needs. This subsection shall not
be construed to prohibit the President from imposing restrictions
on the export of food, medicine, or medical suppliecs, under the Inter-
national Emergency Economie Powers Act.

(g) Trape Euparcors.—This section does not authorize the imposi-
tion by the United States of a total trade embargo on any country.
This subsection shall not be construed to prohibit the President from
imposing a trade embargo under the the International Emergency
Economic Powers Act.

(k) Forriey AvarLasiiry.—In applying export controls under this
section, the President shall take all feasible steps to initiate and
conclude negotiations with appropriate foreign governments for the
purpose of securing the cooperation of such foreign govermments in
controlling the export to countries and consignees to which the
United States export controls apply of any goods or technology
comparable to goods or technology controlled for ewport under this
section.

(¢) InrERNATIONAL OBLIGATIONS—T he limitations contained in sub-
sections (b), (c), (d), (f), (g), and (%) shall not apply in any case
in which the President exercises the authority contained in this section
to impose export controls, or to approve or deny export license appli-
cations, in order to fulfill commitments of the United States pursuant
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to treaties to which the United States is a party, or to comply with
decisions or other actions of international organizations of which the
United States is a member,

(3) Exisrive Conrrors~—The provisions of subsections (f) and
(g) shall not apply to any ewport control on food or medicine or to
any trade embargo in effect on the effective date of the Export Admin-
istration Act Amendments of 1979.

(k) Conrror List.—The Secretary shall establish and maintain, as
part of the community control list, a list of any goods or technology
subject to export controls under this section, and the countries to which
such controls apply. Such goods or technology shall be clearly iden-
tified as subject to controls under this section. Such list shall consist of
goods and technology identified by the Secretary of State, with the
concurrence of the Secretary. If the Secretary and the Secretary of
State are unable to agree on the list, the matter shall be referred to the
President for resolution. The Secretary shall issue regulations provid-
ing for periodic revision of such list for the purpose of eliminating
export controls which are no longer necessary to fulfill the purpose set
forth in subsection ,(a) of this section or are no longer advisable under
the criteria set forth in subsection (b) of this section

[asvrHORITY] 07HER CONTROLS

Sec. [4] 7. (2) (1) The Secretary of Commerce shall institute such
organizational and procedural changes in any office or division of the
Department of Commerce which has heretofore exercised functions
relating to the control of exports and continues to exercise such com-
trols under this Act as he determines are necessary to facilitate and
effectuate the fullest implementation of the policy set forth in this
Act with a view to promoting trade with all nations with which the
United States is engaged in trade, including trade with (A) those
countries or groups of countries with which other countries or groups
of countries having defense treaty commitments with the United
States have a significantly larger percentage of volume of trade than
does the United States, and (B) other countries eligible for trade
with the United States but not significantly engaged in trade with the
United States. In addition, the Secretary shall review any list of
articles, materials or supplies, including technical data or other in-
formation, the exportation of which from the United States, its terri-
tories and possessions, was heretofore prohibited or curtailed with a
view to making promptly such changes and revisions in such list as
may be necessary or desirable in furtherance of the policy, purposes,
and provisions of this Act. The Secretary shall include a detailed
statement with respect to actions taken in compliance with the pro-
visions of this paragraph in the second quarterly report (and in any
subsequent report with respect to actions taken during the preceding
quarter) made by him to the Congress after the date of enactment of
this Act pursuant to section 10.

[(2) The Secretary of Commerce shall use all practicable means
available to him to keep the business sector of the Nation fully ap-
prised of changes in export control policy and procedures instituted
in conformity with this Act with a view to encouraging the widest

" possible trade.]
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L(b)] (a) (1) To effectuate the policies set forth in section 3(2) (C)
of this Act, the President may prohibit or curtail the exportation, ex-
cept under such rules and regulations as he shall prescribe, of any
[articles, materials, or supplies, including technical gata or any other
information,] goods subject to the jurisdiction of the United States or
- exported by any person subject to the jurisdiction of the United States. -
To the extent necessary to achieve etfective enforcement of this Act,
these rules and regulations may apply to the financing, transporting,
and other servicing of exports and the participation therein by any
person. In curtailing the exportation of any [articles, materials, or
supplies] goods to etfectuate the policy set forth in section 3(2)[(A)]
(C) of this Act, the President is authorized and directed to allocate
a portion of export licenses on the basis of factors other than a prior
history of exportation. Such factors shall include the extent to which
a country engages in equitable trade practices with respect to United
Statels goods and treats the United States equitably in times of short
supply.

[(2)(A) In administering export controls for national security
purposes as prescribed in section 3(2) (C) of this Act, United States
policy toward individual countries shall not be determined exclusively
on the basis of a country’s Communist or non-Communist status but
shall take into account such factors as the country’s present and poten-
tial relationship to the United States, its present and potential rela-
tionship to countries friendly or hostile to the United States, its ability
and willingness to control retransfers of United States exports in
accordance with United States policy, and such other factors as the
President may deem appropriate. The President shall periodically
review United States policy toward individual countries to determine
whether such policy 1s appropriate in light of factors specified in
the preceding sentence. The results of such review, together with the
justification for United States policy in light of such ,%actors, shall be
reported to Congress not later than December 31, 1978, in the semi-
annual report of the Secretary of Commerce required by section 10
of this Act, and in every second such report thereafter.

[(B) Rules and regulations under this subsection may provide for
denial of any request or application for authority to export articles,
materials, or supplies, incluging technical data or any other informa-
tion, to any nation or combination of nations threatening the national
security of the United States if the President determines that their
export would prove detrimental to the national security of the United
States. The President shall not impose export controls for national
security purposes on the export of articles, materials, or supplies,
including technical data or other information, which he determines
are available without restriction from sources outside the United
States in significant quantities and comparable in quality to those
which would be subject to such controls, unless the President deter-
mines that adequate evidence has been presented to him demonstrating
that the absence of such controls would prove detrimental to the na-
tional security of the United States. The nature of such evidence shall
be included in the semiannual report required by section 10 of this
Act. Where, in accordance with this paragraph, export controls are
imposed for national security purposes notwithstanding foreign avail-
ability, the President shall take steps to initiate negotiations with the
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governments of the appropriate foreign countries for the purpose of
eliminating such availability.J

(2) Upon imposing quantitative restrictions on exports of any
goods to carry out the policy stated in section 3(2) (C) of this Act, the
Secretary shall include in a notice published in the Federal Register
with respect to such restrictions an inwvitation to all interested parties
to submit written comments within fifteen days from the date of
publication on the impact of such restrictions and the method of
licensing used to implement them. :

L(c) (1) Toeffectuate the policy set forth in section 3(2) (A) of this
Act, the Secretary of Commerce shall monitor exports, and contracts
for exports, of any article, material, or supply (other than a commodity
which is subject to the reporting requirements of section 812 of the
Agricultural Act of 1970) when the volume of such exports in rela-
tion to domestic supply contributes, or may contribute, to an increase
in domestic prices or a domestic shortage, and such price increase or
shortage has, or may have, a serious adverse impact on the economy
or any sector thereof. Such monitoring shall commence at a time
adequate to insure that data will be available which is sufficient to
permit achievement of the policies of this Act. Information which
the Secretary requires to be furnished in effecting such monitoring
shall be confidential, except as provided in paragraph (2) of this
subsection and in the last two sentences of section 7(c) of this Act.J

(8) (1) T'o effectuaite the policy set forth in section 3(2) (C) of this
Act, the Secretary shall monitor exports, and contracts for exports,
of any good (other than a commodity which is subject to the reporting
requirements of section 812 of the Agricultural Act of 1970) when the
volume of such exports in relation to domestic supply contributes, or
may contribute, to an increase in domestic prices or a domestic short-
age, and such price increase or shortage has, or may have, a serious
adverse impact on the economy or any sector thereof. Any such moni-
toring shall commence at a time adeguate to assure that the monitoring
will result in a data base sufficient to enable policies to be developed,
in accordance with section 3(2)(C) of this Act, to mitigate a short
supply situation or serious inflationary price rise or, if export controls
are needed, to permit imposition of such controls in a timely manner.
Information which the Secretary requires to be furnished in effecting
such monitoring shall be confidential, except as provided in paragraph
(2) of this subsection. ' T ! )

- (2) The results of such monitoring shall, to the extent practicable,
be aggregated and included in weekly reports setting forth, with re-
spect to [each article, material, or supply} any goods monitored, actual
and anticipated exports, the destination by country, and the demestic
and worldwide price, supply, and demand. Such reports may be made
monthly if the Secretary determines that there is insufficient informa-
tion to justify weekly reports.

(8) The Secretary shall consult with the Secretary of Energy to
determine whether monitoring under this subsection is warranted with
respect to exports of facilities, machinery, or equipment normally and
principally used, or intended to be used, in the production, conversion,
or transportation of fuels and energy (except nuclear energy), in-
cluding gut not limited to, drilling rigs, platforms, and equipment;
petroleum refineries, natural gas processing, liqguefaction, and gasifica-
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tion plants; facilities for production of synthetic natural gas or syn-
thetic crude oil; oil and gas pipelines, pwmping stations, and associ-
ated equipment; and vessels for transporting oil, gas, coal, and other
fuels.

[(d) Nothing in this Act, or in the rules and regulations hereunder
shall be construed to require authority or permission to export, except
where required by the President to effect the policies set forth in
section 3 of this Act.

[(e) The President may delegate the power, authority, and discre-
tion conferred upon him by this Act to such departments, agencies, or
officials of the Government as he may deem appropriate.}

E(f) (¢) (1) The authority conferred by this section shall not be
exercised with respect to any agricultural commodity, including fats
and oils or animal hides or skins, without the approval of the Secretary
of Agriculture. The Secretary of Agriculture shall not approve the
exercise of such authority with respect to any such commodity during
any period for which the supply of such commodity is determined by
him to be in excess of the requirements of the domestic economy,
except to the extent the President determines that such exercise of
authority is required to effectuate the policies set forth in clause (4) or
(B) [or (C)] of paragraph (2) of section 3 of this Act.

(2) Upon approval of the Secretary [of Commerce], in consulta-
tion with the Secretary of Agriculture, agricultural commodities pur-
chased by or for use in a foreign country may remain in the United
States for export at a later date free from any quantitative limita-
tions on export which may be imposed pursuant to section 3(2)L(A)]
(C) of this Act subsequent+o such approval. The Secretary [of Com-
merce] may not grant approval hereunder unless he receives adequate
assurance and, in conjunction with the Secretary of Agriculture, finds
that such commodities will eventually be exported, that neither the
sale nor export thereof will result in an excessive drain of scarce ma-
terials and have a serious domestic inflationary impact, that storage
of such commodities in the United States will not unduly limit the
space available for storage of domestically owned commodities, and
that the purpose of such storage is to establish a reserve of such
commodities for later use, not including resale to or use by another
country. The Secretary [of Commerce] is authorized to issue such
rules and regulations as may be necessary to implement this paragraph.

(3) If the authority conferred by this section is exercised to pro-
hibit or curtail the exportation of any agricultural commodity in order
to effectuate the policies set forth in [clause (A) or (B) of] para-
graph (2) () of section 3 of this Act. the President shall immediately
report such prohibition or curtailment to the Congress, setting forth
the reasons therefor in detail. If the Congress, within 30 days after
the date of its receipt of such report, adopts a concurrent resolution
disapproving such prohibition or curtailment, then such prohibition
or curtailment shall cease to be effective with the adoption of such
resolution. In the computation of such 30-day period, there shall be
excluded the days on which either House is not in session because of
an adjournment of more than 3 days to a day certain or because of
an adjournment of the Congress sine die.

L[(g) (1) It is the intent of Congress that any export license applica-
tion required under this Act shall be approved or disapproved within
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90 days of its receipt. Upon the expiration of the 90-day period begin-
ning on the date of its receipt, any export license application required
under this Act which has not been approved or disapproved shall be
deemed to be approved and the license shall be issued unless the Secre-
tary of Commerce or other official exercising authority under this
Act finds that additional time is required and notifies the applicant
in writing of the specific circumstances requiring such additional time
and the estimated date when the decision will be made.

[(2) (A) With respect to any export license application not finally
approved or disapproved within 90 days of its receipt as provided in
paragraph (1) of this subsection, the applicant shall, to the maximum
extent consistent with the national security of the United States, be
specifically informed in writing of questions raised and negative con-
" siderations or recommendations made by any agency or department
of the Government withs respect to such license application, and shall
be accorded an opportunity to respond to such questions, considera-
tions, or recommendations in writing prior to final approval or disap-
proval by the Secretary of Commerce or other official exercising
authority under this Act. In making such final approval or disap-
proval, the Secretary of Commerce or other official exercising author-
1ty under this Act shall take fully into account the applicant’s response.

[(B) Whenever the Secretary determines that it is necessary to
refer an export license application to an interagency review process
for approval, he shall first, if the applicant so requests, provide the
applicant with an opportunity to review any documentation to be
submitted to such process for the purpose of describing the export in
question, in order to determine whether such documentation accurately
describes the proposed export.

[(3) In any denial of an export license application, the applicant
sdhal_l&‘lbe informed in writing of the specific statutory basis for such

enial.

L[(h) (1) The Congress finds that the defense posture of the United
States may be seriously compromised if the Nation’s goods and tech-
nology are exported to a controlled country without an adequate and
knowledgeable assessment being made to determine whether export of
such goods and technology will make a significant contribution to the
military potential of such country. It is the purpose of this subsection
to provide for such an assessment and to authorize the Secretary of
Defense to review any proposed export of goods or technology to any
such country and, whenever he determines that the export of such goods
or technology will make a significant contribution, which would prove
detrimental to the national security of the United States, to the mili-
tary potential of any such country, to recommend to the President
that such export be disapproved.

[(2) Notwithstanding any other provision of law, the Secretary of
Defense shall determine, in consultation with the export control office
to which licensing requests are made, the types and categories of trans-
actions which should be reviewed by him to carry out the purpose of
this subsection. Whenever a license or other authority is requested
for the export of such goods or technology to any controlled country,
the appropriate export control office or agency to whom such request
is made shall notify the Secretary of Defense of such request, and such
office may not issue any license or other authority pursuant to such
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request prior to the expiration of the period within which the President
may disapprove such export. The Secretary of Defense shall carefully
consider all notifications submitted to him pursuant to this subsection
and, not later than 30 days after notification of the request shall—
[(A) recommend to the President that he disapprove any
request for the export of any goods or technology to any con-
trolled country if he determines that the export of such goods
or technology will make a significant contribution, which would
prove detrimental to the national security of the United States,
to the military potential of such country or any other country;
[(B) notify such office or agency that he will interpose no
objection if appropriate conditions designed to achieve the pur-
. poses of this Act are imposed ; or
[(C) indicate that he does not intend to interpose an objection
to the export of such goods or technology.
If the President notifies such office or agency, within 30 days after
receiving a recommendation from the Secretary, that he disapproves
such export, no license or other authorization may be issued for the
export of such goods or technology to such country.

[ (3) Whenever the President exercises his authority under this sub-
section to modify or overrule a recommendation made by the Secretary
of Defense pursuant to this section, the President shall submit to the
Congress a statement indicating his decision together with the recom-
mendation of the Secretary of Defense.

[(4) Asused in this subsection—

[(A) theterm “goods or technology” means—
(i) machinery, equipment, capital goods, or computer soft-
ware; or A
(ii) any license or other arrangement for the use of any
patent, trade secret, design, or plan with respect to any item
described in clause (1) ;

(B) the term “export control office” means any office or agency
of the United States Government whose approval or permission 1s
required pursuant to existing law for the export of goods or tech-
nology; and ) )

L[(C) the term “controlled country” means any Communist
country as defined under section 620(f) of the Foreign Assistance
Act 0£1961.1 - _

[i3(4) In imposing export controls to effectuate the policy stated
in section 3(2)[(A)J(C) of this Act, the President’s authority shall
include but not be limited to, the imposition of export license fees.

[(j)3(e) Petroleum products refined in United States Foreign-
Trade Zones, or in the United States Territory of Guam, from foreign
crude oil shall be excluded from any quantitative restrictions imposed
pursuant to section 3(2)[(A)J(C) of this Act, except that, if the
Secretary [of Commerce] finds that a product is in short supply, the
Secretary [of Commerce] may issue such rules and regulations as may
be necessary to limit exports. . .

. [(k) (1) Notwithstanding any other provision of this Act, no
horse may be exported by sea from the United States, its territories and
possessions, unless such horse is part of a consignment of horses with
respect to which a waiver has been granted under paragraph (2) of

this subsection.
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[(2) The Secretary of Commerce, in consultation with the Secre-
tary of Agriculture, may issue rules and regulations providing for the
granting of waivers permitting the export by sea of a specified con-
signment of horses, if the Secretary of Commerce, in consultation with
the Secretary of Agriculture, determines that no horse in that consign-
ment is being exported for purposes of slaughter.]

[13(f) (1) Notwithstanding any other provision of this Act and
notwithstanding subsection (u) of section 28 of the Mineral Leasing
Act of 1920, no domestically produced crude oil transported by pipe-
line over rights-of-way granted pursuant to such section 28 (except
any such crude oil which [(A) is exchanged in similar quantity for
convenience or increased efficiency of transportation with persons or
the government of an adjacent foreign state, or} (A4) ¢s exported to
the territory of an adjacent foreign state to be refined and consumed
therein in exchange for the same quantity of crude oil being exported
from that couniry to the United States, such exchange achieving,
through convenience or increased efficiency of transportation, lower
oil prices described in paragraph (2)(A) (i) of this subsection for
consumers in the United States, or (B) is temporarily exported for
convenience or increased efficiency of transportation across parts of
an adjacent foreign state and reenters the United States) may be ex-
ported from the United States, its territories and possessions, [during
the 2-year period beginning on the date of enactment of this subsec-
tion] unless the requirements of paragraph (2) of this subsection
are met.

[(2) Crude oil subject to the prohibition contained in paragraph
(1) may be exported only if— ‘

[(A) the President makes and publishes an express finding that
exports of such crude oil—
[(1) will not diminish the total quantity or quality of
petroleum available to the United States,
[(ii) will have a positive effect on consumer oil prices by
decreasing the average crude oil acquisition costs of refiners,
[ (iii) will be made only pursuant to contracts which may
be terminated if the petroleum supplies of the United States
are interrupted or seriously threatened,
[ (iv) are in the national interest, and
[ (v) are in accordance with the provisions of this Act; and
[(B) the President reports such finrdings to the Congress as an
energy action (as defined in section 551 of the Energy Policy and
Conservation Act). :
The congressional review provisions of such section 551 shall apply to
an energy action reported in accordance with this paragraph, except
that for purposes of this paragraph, any reference in such section to
a period of 15 calendar days of continuous session of Congress shall
be deemed to be a reference to a period of 60 calendar days of con-
tinuous session of Congress and the period specified in subsection
(f) (4) (A) of such section for committee action on a resolution shall
be deemed to be 40 calendar days.}

(2) Crude oil subject to the prohibition contained in paragraph
(1) may be exported only if—

(A) the President makes and publishes express findings that
exports of such crude oil, including exchanges—
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(2) will not diminish the total quantity or quality of petro-
lewm refined within, stored within, or legally committed to
be transported to and sold within the United States;

(%) will, within three months following the initiation of
such exports or exchanges, result in (1) acquisition costs to
the refineries which purchase the imported crude oil being
lower than the acquisition costs such refiners would have to
pay for the domestically produced oil which is exported, and
(1) commensurately reduced wholesale and retail prices of
products refined from such imported crude oil;

(44¢) will be made only pursuant to contracts which may be
terminated if the crude ol supplies of the United States are
interrupted, threatened, or diminished,

() are clearly necessary to protect the national interest;
and

(v) are in accordance with the provisions of this Act,; and

(B) the President reports such findings to the Congress and
the Congress, within sixty days thereafter, passes a concurrent
resolution approving such exports on the basis of the findings.

Findings of lower costs and prices described in subparagraph (A) (é)
should be andited and verified by the General Accounting Office at least
semianmually.

(3) Notwithstanding any other provision of this section and not-
withstanding subsection (u) of section 28 of the Mineral Leasing Act
of 1926, the President may export oil otherwise subject to this subsec-
tion to any nation pursuant to a bilateral international oil supply
agreement entered into by the United States with such nation before
May 1, 7979.

[(m)](g) (1) Crime control and detection instruments and equipment
shall be approved for export by the Secretary of Commerce only pur-
suant to a validated export license.

(2) The provisions of this subsection shall not apply with respect
to exports to countries which are members of the North Atlantic Treaty
Organization or to Japan, Australia, or New Zealand.

(m) No article, material, or supply, including technical data or
other information, other than cereal grains and additional food prod-
ucts, subject to the jurisdiction of the United States or exported by any
person subject to the jurisdiction of the United States, may be exported
to Uganda until the President determines and certifies to the Congress
that the Government of Uganda is no longer committing a consistent
pattern of gross violations of human rights.]

(%) (1) The exportation pursuant to a barter agreement of any goods
which may lawfully be exported from the United States, for any goods
which may lawfully be imported into the United States, may be ex-
empted, in accordance with paragraph (2) of this subsection, from any
quantitative limitation on exports (other than any reporting require-
ment) imposed to carry out the policy set forth in section (3)(2) (C)
of this Act, or imposed by the President wnder the International Emer-
gency Economic Powers Act (50 U.S.C. App. 1701 et seq.) on account
of a threat to the economy of the United States.

(2) The Secretary shall grant an exemption wnder paragraph (1)
if the Secretary finds, after consultation with the heaf of any appro-
priate agency of the United States, thot—
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© (4) for the period during which the barter agreement is to be
performed—

(2) the average annual quantity of the goods to be exported
pursuant to the barter agreement will not be required to sat-
isfy the average amount of such goods estimated to be required
a%u‘ally by the domestic economy and will be surplus thereto,
a

(%) the average annual quantity of the goods to be im-
ported will be less than the average amount of such goods
estimated to be required annually to supplement domestic
production; and

(B) the parties to such barter agreement have demonstrated
adequately that they intend, and have the capacity, to perform
such barter agreement.

(8) For purposes of this subsection, the term “barter agreement”
means any agreement which is made for the exchange, without mone-
tary consideration, of any goods produced in the United States for
any goods produced outside of the United States.

(4) Thas subsection shall apply only with respect to barter agree-
ments entered into after the effective date of the Export Administra-
tion Act Amendments of 1979.

FOREIGN BOYCOTTS

Sec. [4A.] 8. (a) (1) For the purpose or implementing the policies
set forth in section 3(5) (A) and (B), the President sha%l issue rules
and regulations prohibiting any United States person, with respect
to his activities in the interstate or foreign commerce of the United
States, from taking or knowingly agreeing to take any of the following
actions with intent to comply with, further, or support any boycott
fostered or imposed by a foreign country against a country which is
friendly to the United States and which is not itself the object of any
form O(fAb;)ZCOtt pursuant to United States law or regulation:
* %

* * * * * * *

(D) Furnishing information about whether any person has,
has had, or proposes to have any business relationship (including
a relationship by way of sale, purchase, legal or commercial rep-
resentation, shipping or other transport, insurance, investment,
or supply) with or in the boycotted "country, with any business
concern organized under the laws of the boycotted country, with
any national or resident of the boycotted country, or with any
other person which is known or believed to be restricted from
having any business relationship with or in the boycotting coun-
try. Nothing in this paragraph shall prohibit the furnishing of
normal business information in a commercial context as defined
by the Secretary [of Commerce.].

* * * * * * *

(5) Rules and regulations pursuant to this subsection shall be issued
not later than 90 days after the date of enactment of this section and
shall be issued in final form and become effective not later than 120
days after they are first issued, except that (A.) rules and regulations
prohibiting negative certification may take effect not later than 1 year
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after the date of enactment of this section, and (B) a grace period shall,
be provided for the application of the rules and regulations issued pur-
suant to this subsection to actions taken pursuant to a written contract
or other agreement entered into on or before May 16, 1977. Such grace
period shall end on December 31, 1978, except that the Secretary [of
Commerce] may extend the grace period for not to exceed 1 additional
year in any case in which the Secretary finds that good faith efforts
are being made to renegotiate the contract or agreement in order to
eliminate the provisions which are inconsistent with the rules and
regulations issued to paragraph (1).
L ] * * * * L *

(b) (1) In addition to the rules and regulations issued pursuant to
subsection (a) of this section, rules and regulations issued under
section [4(b)J 6(a) of this Act shall implement the policies set forth
in section 3(5). :

(2) Such rules and regulations shall require that any United States
person receiving a request for the furnishing of information, the
entering into or implementing of agreements, or the taking of any
other action referred to in section 3(5) shall report that fact to the
Secretary [of Commerce] together with such other information con-
cerning such request as the Secretary may require for such action as he
may deem appropriate for carrying out the policies of that section.
Such person shall also report to the Secretary [of Commerce] whether
he intends to comply and whether he has complied with such request.
Any report filed pursuant to this paragraph after the date of enact-
ment of this section shall be made available promptly for public
inspection and copying, except that information regarding the quan-
tity, description, and value of any articles, materials, and supplies,
including technical data and other information, to which such report
relates may be kept confidential if the Secretary determines that dis-
closure thereof would place the United States person involved at a
competitive disadvantage. The Secretary [of Commerce] shall peri-
odically transmit summaries of the information contained in such
reports to the Secretary of State for such action as the Secretary of
State, in consultation with the Secretary [of Commerce], may deem
a}?propriate for carrying out the policies set forth in section 3(5) of
this Act.

PROCEDURES FOR HARDSHIP RELIEF FROM EXPORT CONTROLS

Skc. [4B.] 9. (a) Any person who, in his domestic manufacturing
process or other domestic business operation, utilizes a product pro-
duced abroad in whole or in part from a [commodity] good histori-
cally obtained from the United States but which has been made sub-
ject to export controls, or any person who historically has exported
such a [commodity] good, may transmit a petition of hardship to the
Secretary [of Commerce] requesting an exemption from such controls
in order to alleviate any unique hardship resulting from the imposi-
tion of such controls. A petition under this section shall be in such form
as the Secretary [[of Commerce] shall prescribe and shall contain in-
formation demonstrating the need for the'relief requested.

(b) Not later than 30 days after receipt of any petition under sub-
section (2), the Secretary [of Commerce] shall transmit a written
decision to the petitioner granting or denying the requested relief.
Such decision shall contain a statement setting forth the Secretary’s
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basis for the grant or denial. Any exemption granted may be subject
to such conditions as the Secretary deems appropriate.

(c) For purposes of this section, the Secretary’s decision with re-
spect to the grant or denial of relief from unique hardship resulting
directly or indirectly from the imposition of controls shall reflect the
Secretary’s consideration of such factors as—

(1) Whether denial would cause a unique hardship to the ap-
plicant which can be alleviated only by granting an exception to
the applicable regulations, In determining whether relief shall
be granted, the Secretary will take into account:

(A) ownership of material for which there is no practi-
cable domestic market by virtue of the location or nature of
the material;

(B) potential serious financial loss to the applicant if not
granted an exception; ‘

(C) inability to obtain, except through import, an item
essential for domestic use which is produced abroad from the
[commodity]} good under control ;

(D) the extent to which denial would conflict, to the par-
ticular detriment of the applicant, with other national poli-
cies including those reflected in any international agreement
to which the United Statesis a party;

(E) possible adverse effects on the economy (includin,
unemployment) in any locality or region of the Uni
States; and

(F) other relevant factors, including the applicant’s lack
of an exporting history during any base period that may be
established with respect to-export quotas for the particular
[commodity] good.

(2) The effect a finding in favor of the applicant would have
on attainment of the basic objectives of the short supply control
program. . :

In all cases, the desire to sell at higher prices and thereby obtain
greater profits will not be considered as evidence of a unique hardship,
nor will circumstances where the hardship is due to imprudent acts or
failure to act on the part of the appellant.

PROCEDURES FOR PROCESSING VALIDATED AND QUALIFIED GENERAL LICENSE
APPLICATIONS

Sec. 10. (a) GENERAL RESPONSIBILITY OF THE SECRETARY; DESIG-
NaTeD OFFiciaL—~—(1) All export license applications required under
Action shall be submitted by the applicant to the Secretary. All de-
terminations with respect to any such application shall be made by
the Secretary, subject to the procedures provided in this section for
objections by other agencies. The Secreatry may not delegate the
authority to deny any such application to any official holding a rank
lower than Deputy Assistant Secretary.

(2) For purposes of this section, the term “designated official”
means an official designated by the Secretary to carry out functions
under this Act with respect to the administration of export licenses.

() Appricarions To Br Reviewep By Oraer Acencies—(1) It is
the intent of Congress that a determination with respect to any export
license applicaton be made to the maximum extent possible by the
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Secreary without referral of such application to any other Govern-
ment agency.

(2) The head of any Government agency concerned with export
controls may, within ninety days after the effective date of this sec-
tion, and periodically thereafter, in consultation with the Secretary,
determine the specific types and categories of license applications to
be reviewed by such agency before the Secretary approves or dis-
approves any such application. The Secretary shall in accordance
with the provisions of this section, submit to the agency involved any
license application of any such type or category.

(¢) Iniriar Screening—Within ten days after the date on which
any export license application is received, the designated official shall—

(1) sent to the applicant an acknowledgement of the receipt of
the application and the date of the receipt,

(2) submit to the applicant a written description of the pro-
cedures required by this section, the responsibilites of the Secre-
tar% and of other agencies with respect to the application, and the
rights of the apﬁlicwrw;

(8) return the application without action if the application is
improperly completed or if additional information s required,
with sufficient information to permit the application to be proper-
ly resubmitted, in which case if such application is resubmitted,
it shall be treated as a new application for the purpose of calculat-
ing the time periods prescribed in this section,; and

(4) determine whether it is necessary to submit the application
to any other agency and, if such submission is determined to be
necessary, inform the.applicant of the agency or agencies to which
the application will be referred. : _

(d) Action By tHE DESIGNATED OFFICIAL~Within thirty days after
the date on which an export license application i3 received, the desig-
nated official shall—

(1) approve or disapprove the application and formally issue
or deny the license, as the case may be or

(2) (A) submit the application, together with all mecessary
analysis and recommendations of the Department of Commerce,
ozzoumntly to any other agencies pursuant to subsection (b) (2);
a

(B) if the applicant 3o requests, provide the applicant with an
opportunity to review for accuracy any documentation submitted
to such other agency with respect to such application.

(e) Acrion By Orurr Aceycies.—Any agency to which an applica-
tion iz submitted pursuant to subsection (d) (2) (A) shall submit to
the designated official, within thirty days after the end of the thirty-
day period referred to in subsection (d), any recommendations with
respect to such application. Except as provided in paragraph (2), any
such agency which does not so submit its recommendations within the
time period prescribed in the preceding sentence shall be deemed by
the designated official to have no objection to the approval of such
application.

(2) If the head or acting head of any such agency notifies the Sec-
retary before the expiration of the time period provided in paragraph
(1) for submission of its recommendations that more time i3 required
for review of the application by such agency, the agency shall have an
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additional thirty-day period to submit its recommendations to the des-
ignated official. If such agency does not so submit its recommendations
within the time period prescribed by the preceding sentence, it shall
be deemed by the designated official to have no objection to the approval
of the application.

(f) Dererminarior By rHE DEesigynarep OFFiciaL—(1) The desig-
nated official shall take into account any recommendation of an agency
submitted with respect to an application to the designated official pur-
suant to subsection (e), and, within twenty days after the end of the
appropriate period specified in subsection (e) for submission of such
agency recommendations, shall—

(4) apprave or disapprove the application and inform such
agency of such approval or disapproval, or

(B) if unable to reach a decision with respect to the applica-
tion, refer the application to the Secretary and notify such agency
and the applicant of such referral.

(2) The designated official shall formally issue or deny the license,
as the case may be, not more than ten days after such official makes a
determination under paragraph (1)(A), unless any agency which
submitted a recommendation to the designated official pursuant to sub-
section (e) with respect to the license application, notifies such off-
cial, within such ten-day period, that it objects to the determination
of the designated official.

(3) The designated official shall fully inform the applicant, to the
maximum extent consistent with the national security and foreign pol-
iy of the United States—

(4) within five days after a denial of the application, of the
statutory basis for the denial, the policies in section 3 of this Act
that formed the basis of the denial, the specific circumstances that
led to the denial, and the applicant’s right to appeal the denial to
the Secretary under subsection (k) of this section; or

(B) in the case of a referral to the Secretary under paragraph
(7) (B) or an objection by an agency under paragraph (%), of the
specific questions raised and any negative considerations or rec-
ommendations made by an agency, and shall accord the applicant
an opportunity, before the final determination with respect to the

- application is made, to respond in writing to such questions, con-
siderations, or recommendations.

(g) Acriow BY reE SecrETaRY — (1) (A) In the case of an objection
of an agency of which the designated official is notified under sub-
section (f) (2), the designated official shall refer the application to
the Secretary. The Secretary shall consult with the head of such
agency, and, within twenty days after such motification, shall ap-
prove or disapprove the license application and immediately inform
such agency head of such approval or disapproval.

(B) In the case of a referral to the Secretary under subsection
(F) (1) (B), the Secretary shall, within twenty days after notification
of the referral is transmitted pursuant to such subsection, approve
or disapprove the application and immediately inform any agency
which submitted recommendations with respect to the application,
of such approval or disapproval.

(2) The Secretary 8}5LZZ formally issue or deny the license, as the
case may be, within ten days after approving or disapproving an
application under paragraph (1), unless the head of the agency re-
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ferred to in paragraph (1) (4), of the head of an agency described
in paragraph (1) (B), as the case may be, notifies the Secretary of his
or her objection to the approval or disapproval.

(3) The Secretary shall immediately and fully inform the appli-
cant, in accordance with subsection (f) (3), of any action taken under
paragraph (1) or (2) of this subsection.

(4) The Secretary may not delegate the authority to carry out the
actions required by this subsection to any official holding a rank lower
than Deputy Assistant Secretary. :

(h) Acrion BY THE PRESIDENT.~In the case of motification by an
agency head, under subsection (g)(2), of an objection to the Secre-
tary’s decision with respect to an application, the Secretary shall
immediately refer the application to the President. Within thirty
days after such notification, the President shall approve or disapprove
the application and the Secretary shall immediately issue or deny
the license, in accordance with the President’s decision. In any case
in which the President does not approve or disapprove the application
within such thirty-day period, the decision of the Secretary shall
be final and the Secretary shall immediately issue or deny the license
in accordance with the Secretary’s decision.

(2) Speciar ProcepURES FOR SECRETARY oF DEFENSE~—(1) Notwith-
standing any other provision of this section, the Secretary of Defense
i8 authorized to review any proposed export of any goods or tech-
nology to any cmmig/ to which exports are controlled for national
security g'wrpoaes and, whenever he determines that the export of
such goods or technology will make a significant contribution, which
would prove detrimental to the national security of the United States,
to the military potential of any such country, to recommend to the
President that such export be disapproved.

(2) Notwithstanding any other provision of law, the Secretary of
Deefnse shall determine, in consultation with the ewport control office
‘to which licensing requests are made, the types and categories of
transactions which should be reviewed by him in order to make a
determination referred to in paragraph (1). Whenever a licénse or
other authority s requested for the export to any country to which
exports are controlled for national security purposes of goods or tech-
nology within any such type or category, the appropriate export con-
trol office or agency to which such request is made shall notify the
Secretary of Defense of such request, and such office may not issue
any lcense or other authority pursuant to the request before the
expiration of the period within which the President may disapprove
such export. The Secretary of Defense shall carefull consider all
notifications submitted to him pursuant to this paragraph and, not
later than thirty days after notz'gcation of the request, shall—

(A) recommend to the President that he disapprove any ve-
quest for the export of any goods or technology to any such coun-
try if he determines that the export of such goods or technology
will make a significant contribution, which would prove detri-
mental to the national security of the United States, to the mili-
tary potential of such country or any other country;

(B) notify such office or agency that he will interpose no ob-
jection if appropriate conditions designed to achieve the purposes
of this Act are imposed; or
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(€) indicate that he does not intend to interpose an objection
to the export of such goods or technology.
If the President notifies such office or agency, within thirty days after
receiving a recomvmendation from the Secretary of Defense, that he
disapproves such export, no license or other authority may be issued
for the export of such goods or techmology to such country.

(8) The Secretary shall approve or disapprove a license applica-
tion, and issue or deny a license, in accordance with the provisions of
this subsection, and, to the extent applicable, in accordance with the
time periods and procedures otherwise set forth in this sectiom.

(§) Murrizarerar Review—(1) In any case in which an applica-
tion, which has been finally approved under subsection (d), (f), (9),
(R), or (2) of this section, is required to be submitted to a multilateral
review process, pursuant to a multilateral agreement, formal or in-
formal, to which the United States is a party, the license shall not be
issued as prescribed in such subsections, but the Secretary shall notify
the applicant of the approval (and the date of such approval) of
the application by the United States Government, subject to such
multilateral review. T'he license shall be issued upon approval of the
‘application under such multilateral review. If such multilateral re-
view has not resulted in a determination with respect to the applica-
tion within sivty days after such date, the Secretary’s approval of the
application shall be final and the license shall be issued. 1T'he Secretary
shall institute such procedures for preparation of necessary documen-
tation before final approval of the application by the United States
Government as the Secretary consiaf;rs necessary to implement the
provisions of this paragraph.

(2) In any case in which the approval of the United States Gov-
ernment is sought by a foreign government for the export of goods
or technology pursuant to a multilateral agreement, formal or in-
formal, to which the United States is a party, the Secretary of State,
after consulting with other appropriate United States Government
agencies, shall, within sizty days after the date on which the request
for such approval is made, make a determination with respect to the
request for approval. Any such other agency which does not submit o
recomumendation to the Secretary of State before the end of such siwty-
day period shall be deemed by the Secretary of State to have no 0b-
jection to the request for United States Government approval. The
Secretary of State may not delegate the authority to disapprove @
request for United States Government approval under this paragraph
to any official of the Department of State holding a rank lower than
Deputy Assistant Secretary.

(k) Exrension—If the Secretary determines that o particular
application or set of applications is of exceptional importance a
complexity, and that additional time is required for megotiations t0
modify the application or applications, the Secretary may extend any
time period prescribed in this section. The Secretary shall notify the
Congress and the applicant of such extension and the reasons therefor.

(2) Appear anp Covrr Acrion—(1) The Secretary shall establish
appropriate procedures for any applicant to appeal to the Secretary
the denial of an export license application of the applicant.

(2) In any case in which any action prescribed in this section is not
taken on a license application within the time periods established by
this section (ewcept in the case of a time period extended under sub-
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section (k) of which the applicant is notified), the applicant may file a
petition with the Secretary requesting compliance with the require-
ments of this section. When such petition s filed, the Secretary shall
take immediate steps to correct the situation giving rise to the peti-
tion and shall immediately notify the applicant of such steps.

(3) If, within thirty days after petition is filed wunder paragraph
(2), the processing of the application has not been brought into con-
formity with the requirements of this section, or, if the application
has been brought into conformity with such requirements, the Secre-
tary has not so notified the applicant, the applicant may bring an
action in an appropriate United States district court for a restraining
order, a temporary or permanent injunction, or other appropriate
relief, to require compliance with the requirements of this section. The
United States district courts shall have jurisdiction to provide such
relief as appropriate.

(m) Recorps.—T he Secretary and any agency to which any appli-
cation is referred under this section shatl keep accurate records with
réspect to all applications considered by the Secretary or by any such
agency.

VIOLATIONS

Sec. [6.] 71. [(a) Except as provided in subsection (b) of this sec-
tion, whoever knowingly violates any provision of this Act or any reg-
ulation, order, or license issued thereunder shall be fined not more than
$25,000 or imprisoned not more than one year, or both. For a second
or subsequent offense, the offender shall be fined not more than three
times the value of the exports involved or $50,000, whichever is greater,
or imprisoned not more than 5 years, or both.]

(@) Except as provided in subsection (b) of this section, whoever
knowingly violates any provision of this Act or any regulation, order,
or license issued thereunder shall be fined not more than five times the
value of the exports involved or $50,000, whichever is greater, or im-
prisoned not more than five years, or both.

[ (b) Whoever willfully exports anything contrary to any provision
of this Act or any regulation, order, or license issued thereunder,
with knowledge that such exports will be used for the benefit of any
country to which exports are restricted for national security or foreign
policy purposes, shall be fined not more than five times the value
of the exports involved or $50,000, whichever is greater, or impris-
oned not more than five years, or both.]

(6) Whoever willfully exports anything contrary to any provision
of thizs Act or any regulation, order, or license issued thereunder, with
knowledge that such exports will be used for the benefit of any country
to which exports are restricted for national security or foreign policy
purposes, shall be fined not more than five times the value of the ewports
involved or $100,000, whichever is greater, or imprisoned not more than
ten years, or both, ,

(c) (1) The head of any department or agency exercising any func-
tions under this Act, or any officer or employee of such department or
agency specifically designated by the head thereof, may impose a civil
penalty not to exceed $10,000 for each violation of this Act or any regu-
lation, order, or license issued under this Act, either in addition to or
in lieu of any other liability or penalty which may be imposed.
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(2) (A) The authority of this Act to suspend or revoke the author-
ity of any United States person to export [articles, materials, supplies,
or technical data or other information} goods, technology, or other in-
formation, may be used with respect to any violation of the rules and
regulations issued pursuant to section [4¢A}8(a) of this Act.

(B) Any administrative sanction (including any civil penalty or
any suspension or revocation of authority to export) imposed under
this Act for a violation of the rules and regulations issued pursuant
to section [4A]8(a) of this Act may be imposed only after notice and
opportunity for an agency hearing on the record in accordance with
sections 554 through 557 of title 5, United States Code.

(C) Any charging letter or other document initiating administra-
tive proceedings for the imposition of sanctions for violations of the
rules and regulations issued pursuant to section [4A)8(a) of this Act
shall be made available for public inspection and copying.

* * * * * * *

ENFORCEMENT

Sec.[7372. (a) To the extent necessary or appropriate to the enforce-
ment of this Act or to the imposition of any penalty, forfeiture, or
liability arising under the Export Control Act of 1949, the head of any
department or agency exercising any function thereunder (and officers
or employees of such department or agency specifically designated by
the head thereof) may make such investigations and obtain such infor-
mation from, require such reports or the keeping of such records by,
make such inspection of the books, records, and other writings, prem-
ises or property of, and take the sworn testimony of, any person. In ad-
dition, such officers or emloyees may administer oaths or affirmations,
and may by subpoena require any person to appear and testify or to
appear and produce books, records, and other writings, or both, and in
the case of contumacy by, or refusal to obey a subpoena issued to, any
such person, the district court of the United States for any district in
which such person is found or resides or transacts business, upon appli-
cation, and after notice to any such person and hearing, shall have
jurisdiction to issue an order requiring such person to appear and give
testimony or to appear and produce boks, records, and other writings,
or both, and any failure to obey such order of the court may be punished
by such court as a contempt thereof. .

(b) No person shall be excused from complying with any require-
ments under this section because of his privilege against self-incrimina-
tion, but the immunity provisions of [the Compulsory Testimony Act -.
of February 11, 1893 (27 Stat. 443 ; 49 U.S.C. 36) Jsection 6002 of title
18, United States Code shall apply with respect to any individual who
specifically claims such privilege.

(¢) Except as otherwise provided by the third sentence in section
[4A] 8(b) (2) and by section [6] 17 (¢) (2) (C) of his Act, no depart-
ment, agency, or official exercising any functions under this Act shall
publish or disclose information obtained hereunder which [is deemed
confidential or with reference to which a request for confidential treat-
ment is made by the person furnishing such information] would reveal
the parties to an export or re-export transaction, the type of good or
technology being exported or re-exported, or the destination, end use,



63

quantity, value, or price of such good or technology, unless the head
of such department or agency determines that the withholding thereof
is contrary to the national interest. [Nothing in this Act shall be con-
strued as authorizing the withholding of information from Congress,
and any information obtained under this Act, including any report
or license application required under section 4(b), shall be made avail-
able upon request to any committee or subcommittee of Congress of
appropriate jurisdiction. No such committee or subcommittee shall dis-
close any information obtained under this Act which is submitted on a
confidential basis unless the full committee determines that the with-
holding thereof is contrary to the national interest.] Nothing in this
Act shall be construed as authorizing the withholding of information
from Congress, and all information obtained at any time under this
Act or previous Acts regarding the control of exports, including any
report or license application required under this Act, shall be made
available upon request to any committee or subcommittee of Congress
y appropriate jurisdiction. No such committee or subcommittee shall

isclose any information obtained under this Act or previous Acts re-
garding the control of exports which is submitted on a confidential basis
wnless the full committee determines that the withholding thereof is
contrary to the national interest.

(d) In the administration of this Act, reporting requirements shall
be so designated as to reduce the cost of reporting, recordkeeping, and
export documentation required under this Act to the extent feasible
consistent with effective enforcement and compilation of useful trade
statistics. Reporting, recordkeeping, and export documentation re-
quirements shall be periodically reviewed and revised in the light of
developments in the field of information technology. A detailed state-
ment with respect to any action taken in compliance with this subsec-
tion shall be included in the first [quarterly] report made pursuant to
section [10] 74 after such action is taken.

(e) The Secretary [of Commerce] in consultation with appropriate
United States Government departments and agencies and with appro-
priate technical advisory committees established under section 5[ (c)J}
(%), shall review the rules and regulations issued under this Act and the
lists of [articles, materials, and supplies] goods and technology which
are subject to export controls in order to determine how compliance
with the provisions of this Act can be facilitated by simplifying such
rules and regulations, by simplifying or clarifying such list, or by any
other means. [Not later than 1 year after the enactment of this sub-
section, the Secretary of Commerce shall report to Congres on the
actions taken on the basis of such review to simplify such rules and
regulations. Such report may be included in the semiannual report re-
quired by section 10 of this Act.] The Secretary shall include, in the
annual report required by section 14 of this Act, actions taken on the
basis of such review to simplify such rules and regulations.

EXEMPTION FROM CERTAIN PROVISIONS RELATING TO ADMINISTRATIVE
PROCEDURES AND JUDICIAL REVIEW

Sec. [8.313. Except as provided in section [6177(¢) (2), the functions
exercised under this Act are excluded from the operation of sections
551,.5563-559, and 701-7086, of title 5 United States Code.
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[INFORMATION TO EXPORTERS

[Skc. 9. In order to enable United States exporters to coordinate their
business activities with the export control policies of the United States
Government, the agencies, departments, and officials responsible for
implementing the rules and regulations authorized under this Act
shall, if requested, and insofar as it is consistent with the national
security, the foreign policy of the United States, the effective adminis-
tration of this Act, and requirements of confidentiality contained in
this Act—

[(1{) inform each exporter of the considerations which may
cause his export license request to be denied or to be the subject of
lengthy examination; ‘

L[(2) in the event of undue delay inform each exporter of the
circumstances arising during the Government’s consideration of
his export license application which are cause for denial or for
further examination; -

[ (8) give each exporter the opportunity to present evidence and
information which he believes will help the agencies, departments,
and officials concerned to resolve any problems or questions which
are, or may be, connected with his request for a license; and

[(4) inform each exporter of the reasons for a denial of an
export license request.]

[REPORT

[Skc. 10. (a) The head of any department or agency, or other offi-
cial exercising any functions under this Act, shall make a semiannual
re%ort, to the President and to the Congress of his operations here-
under.

[(b) (1) The report required for the first quarter of 1975 and
every report thereafter shall include summaries of the information
contained in the reports required by section 4(c) (2) of this Act, to-
gether with an analysis by the Secretary of Commerce of (A) the
mmpact on the economy and world trade of shortages or increased
prices for articles, materials, or supplies subject to monitoring under
this Act, (B) the worldwide supply of such articles, materials, and
supplies, and (C) actions taken by other nations in response to such
shortages or increased prices. ) ,

[(2) Each such report shall also contain an analysis by the Sec-
retary of Commerce of (A) the impact on the economy and world
trade of shortages or increased prices for commodities subject to the
reporting requirements of section 812 of the Agricultural Act of 1970,
(B) the worldwide supply of such commodities, and (C) actions being
taken by other nations in response to such shortages or increased prices.
The Secretary of Agriculture shall fully cooperate with the Secretary
of Commerce in providing all information required by the Secretary
of Commerce in making such analysis.

[(c) Each semiannual report shall include an accounting of—

[ (1) any organizational and procedural changes instituted, any
reviews undertaken, and any means used to ﬁeep the business
sec:or of the Nation informed, pursuant to section 4(a) of this

3

Ac
(2) any changes in the exercise of the authoriti _
4(5) of thiz Act; g e authorities of section
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[(3) any delegations of authority under section 4(e) of this
Act;

[(4) the disposition of export license'applications pursuant to
section 4 (g) and (h) of this Act;

E(5) consultations undertaken with technical advisory commit-
tees pursuant to section 5(c) of this Act;

[(8) violations of the provisions of this Act and penalties im-
posed pursuant to section 6 of this Act; and

L(7) a description of actions taken by the President and the
Secretary of Commerce to effect the policies set forth in section
3(5) of this Act.]

ANNUAL REPORT

Skc. 14. Not later than December 31 of each year, the Secretary
shall submit to the Congress a report on the administration of this
Act during the preceding fiscal year. All agencies shall cooperate
Fully with the Secretary in providing information for such report.
Such report shall include detailed information with respect to—

(1) the implementation of the policies set forth in section 3;

(2) general licensing activities under sections 5, 6, and 7,

(3) actions taken in compliance with section 5(c¢) (3);

(4) changes in categories of items under export control re-
ferred to in sections(e);

(6) the operation of the indewing system wnder section 5(g);

(6) determinations of foreign awailability made under section
8(f), the criteria used to make such determinations, the removal
of any export controls under such section, and any evidence dem-
onstrating a need to tmpose export controls for national security
purposes notwithstanding foreign availability;

(7) consultations with the technical advisory committees estab-

- lished pursuant to section 5(h), the use made of the advice ren-
dered by such committees, and the contributions of such commat-
tees toward implementing the polices set forth in this Act;

(8) changes in polices toward individual countries under sec-
tions(b); '

(9) actions taken to carry out sections(d) ;

(10) the effectiveness of export controls imposed under section
6 in furthering the foreign policy of the United States;

(11) the implementation of section 8;

(12) export controls and monitoring under section 7 ;

(13) organizational and procedural changes undertaken to in-
crease the efficiency of the export licensing process and to fulfill
the requirements of section 10, including an analysis of the time
required to process license applications and an accounting of ap-
peals received, court orders issued, and actions taken pursuant
thereto under subsection (1) of such section; and

(14) violations under section 11 and enforcement activities un-
der section 12.

' REGULATORY AUTHORITY

Sec. 15. The President and the Secretary may issue such rules and
regulations as are necessary to carry out the provisions of this Act.
Any such rules or regulations issued to carry out the provisions of
section 5(a), 6(a), 7(a), or 8(b) may apply to the financing, trans-
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porting, or other servicing of exports and the participation therein by
any person. .
DEFINITIONS

Sec. [11] 16. As used in this Act—

(1) the term “person” includes the singular and the plural and
any individual, partnership, corporation, or other form of associ-
ation, including any government or agency thereof; [and]

(2) the term “United States person” means any United States
resident or national (other than an individual resident outside
the United States and employed by other than a United States
person), any domestic concern (including any permanent domestic
establishment of any foreign concern) and any foreign subsidiary
or affiliate (including any permanent foreign establishment) of
any domestic concern which is controlled in fact by such domestic
concern, as determined under regulations of the President[.],; and

(3) the term “Secretary” means the Secretary of Commerce.

EFFECT ON OTHER ACTS

Sec. [123 77. (a) The Act of February 15, 1936 (49 Stat. 1140),
relating to the licensing of exports of tinplate scrap, 1s hereby super-
seded ; but nothing contained 1n this Act shall be construed to modify,
repeal, supersede, or otherwise affect the provisions of any other laws
authorizing control over exports of any commodity.

(b) The authority granted to the President under this Act shall be
exercised in such manner as to achieve effective coordination with the
authority exercised under [section 414 of the Mutual Security Act of
1954 (22 U.S.C. 1934)] section 38 of the Arms Export Control Act
(22 U0.8.C0.2778).

[AUTHORIZATION OF APPROPRIATIONS

[Sec. 18. (a) Notwithstanding any other provision of law, no
appropriation shall be made under any law to the Department of
Commerce for expenses to carry out the purposes of this Act for
any fiscal year commencing on or after October 1, 1977, unless
previously and specifically authorized by legislation,

[(b) There is hereby authorized to be appropriated to the Depart-
ment of Commerce $14,083,000 (and such additional amounts as may
be necessary for increases in salary, pay, retirement, other employee
benefits authorized by law, and other nondiscretionary costs) for fiscal
years 1978 and 1979 to carry out the purposes of this Act.]

AUTHORIZATION OF APPROPRIATIONS
Sec. 18(a) Reouirement or AurRORIZING LEGISLATION —NoOtwith-

standing any other provision of law, no appropriation shall be made
under any law to the Department of Commerce for expenses to carry
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out the purposes of this Act unless previously and specifically author-
1zed by law. :

() Avraorizarion.—(1) There are authorized to be appropriated
to the Department of Commerce to carry out the purposes of t%aAct
87,070,000 for the fiscal year 1980 and 37,777,000 for the fiscal year
1981 (and such additional amounts as may be necessary for increases
in salary, pay, retirement, other employee benefits authorized by law,
and other nondiscretionary costs). '

(2) Of the funds appropriated to the Department of State for
the fiscal year 1980, the Secretary of State may use such amounts as
Zzay be necessary to carry out the provisions of section 5(k) of this

ct.

EFFECTIVE DATE

Skc. [14]3 19. (a) This Act takes effect upon the expiration of the
Export Control Act of 1949.

(b) All outstanding delegations, rules, regulations, orders, licenses,.
or other forms of administrative action under the Export Control
Act of 1949 or section 6 of the Act of July 2, 1940 (54 Stat. T14),
shall, until amended or revoked, remain in full force and effect, the
same as if promulgated under this Act.

TERMINATION DATE

Sec. [15] 20. The authority granted by this Act terminates on
September 30, [1979] 1983. or upon any prior date which the Con-
g‘ress by concurrent resolution or the President by proclamation may

esignate,

Secrion 38 oF THE ArMs Export CoNTROL AcT

CHAPTER 3—MILITARY EXPORT CONTROLS

* * * * * * »

Sec. 38. ConTroL oF ArMs Exporrs saNp IMPORTS.—(a) (1) * * *
* * * * * * *

(e) In carrying out functions under this section with respect to
the export of defense articles and defense services, the President is
authorized to exercise the same powers concerning violations and
enforcement which are conferred upon defpartments, agencies and
officials by [sections 6 (c¢), (d), (e), and (f) and 7 (a) and Sc) of
the Export Administration Act of 19697 subsections (¢), (d), (¢),and
(f) of section 11 of the Export Administration Act of 1969, and by
subsections (a) end (¢) of section 12 of such Act, subject to the same
terms and conditions as are applicable to such powers under such Act.
Nothing in this subsection shall be construed as authorizing the with-
holding of information from the Congress.
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Exercy Poricy aNnp CONSERVATION ACT

* * * e * * % *
TITLE I—MATTERS RELATED TO DOMESTIC SUPPLY
AVAILABILITY
Parr A—DoMEsTIC SUPPLY
* * * % * * *

DOMESTIC USE OF ENERGY SUPPLIES AND RELATED MATERIALS AND
EQUIPMENT

Sec. 108. (a) * * *

* * * * * * *

(¢) In order to implement any rule promulgated under subsection
(a) of this section, the President may request and, if so, the Secretary
of Commerce shall, pursuant to the procedures established by the
Export Administration Act of 1969 (but without regard to the phrase
“and to reduce the serious inflationary impact of foreign demand” in
section 3(2)[(A)]J(C) of such Aect), impose such restrictions as
specified in any rule under subsection (a) on exports of coal, petroleum
produets, natural gas, or petrochemical feedstocks, and such supplies
of materials and equipment.

* * * * * * *
" TITLE II—STANDBY ENERGY AUTHORITIES
* * * * * * %

Part B—AvutHORITIES WiTH RESPECT TO INTERNATIONAL ENERGY -
Prooram
* * * * %* * %*

EXCHANGE OF INFORMATION

Spc. 254. (a) (1) * * *

* * * * * * *

(e) The authority under this section to transmit information shall
be subject to any limitations on disclosure contained in other laws,
except that such authority may be exerciseq without regard to—

(1) * * *
* * %* * * * *

(3) section [7] 12 of the Export Administration Act of 1969;
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SECTION 993 OF THE
INTERNAL REVENUE CODE OF 1954

Subtitle A—Income Taxes

* * * * * . *
CHAPTER 1—-NORMAL TAXES :AND SURTAXES
* * * * * * *

Subchapter N—Tax Based on Income From Sources Within or
Without the United States

* * * . * * * *
PART IV—DOMESTIC INTERNATIONAL SALES
CORPORATIONS
* . * * * * *

Subpart A—Treatment of Qualifying Corporations

* * * * * * *

SEC. 993. DEFINITIONS.
(a) Quavrrrrep Exrort RECEIPTS.—
(¢) Exporr PROPERTY.— * * *
(1) In GENERAL.
%* * * * » * *

(2) Excrupep ProPERTY.—For purposes of this part, the term
“export property” does not include—

(A) property leased or rented by a DISC for use by any
member of a controlled group (as defined in subsection (a)
(3)) which includes the DISC,

(B) patents, inventions, models, designs, formulas, or
processes, whether or not patented, copyrights (other than
films, tapes, records, or similar reproductions, for commercial
or home use), good will, trademarks, trade brands, fran-
chises, or other like property,

(C) products of a character with respect to which a de-
duction for depletion is allowable (including oil, gas, coal, or
uranium products) under section 613 or 613A, or

(D) products the export of which is prohibited or curtailed
under section [4(b)] 7 (e) of the Export Administration Act
of 1969 L (50 U. S. C. App. 2403(b) )] to effectuate the polic
set, forth in paragraph (2)[(A)] (C) of section 3 of suc
Act (relating to the protection of the domestic economy).

SecTION 9 OF THE INTERNATIONAL INVESTMENT SURVEY OF 1976

Sec. 9. To carry out this Act, there [is] are authorized to be ap-
propriated [$4,000,0003 $4./00,000 for the fiscal year ending Septem-
ger %3% [13; 9.3 1980, and $4,500,000 for the fiscal year ending Septem~

er 30, 1981.



INDIVIDUAL VIEWS OF HON. EDWARD J. DERWINSKI

At a time of dollar inflation, a serious deficit in international trade,
and the need to maintain our vital alliances abroad, the administration
of U.S. export policy is a particularly important issue. It has long been
a serious question and is even more so now.

This bill recognizes the importance of exports to the U.S. economy
but maintains certain restrictions on those exports for reasons of na-
tional security, foreign policy, and short.supply at home.

But of special concern in this bill are the restrictions of the McKin-
ney-Wolpe amendment. This amendment absolutely prohibits the sale
or barter of Alaskan oil to Japan. I believe that the administration
should have enough flexibility to be able to swap Alaskan oil which we
cannot refine on our West Coast for oil from other areas to be delivered
to refineries on our East Coast. Should such a swap be advantageous
in the future—should it save money at that time—it would be practical
for the Administration to be able to follow through and not have its
hands tied by this provision. I believe that an examination of our real
security interests will show that we should afford ourselves the option
to make the key decision in the future.

With adeficit of $12 billion a year with Japan, I hope we can correct
that problem, increase our economic leverage with them as a partial
supplier of oil, maximize the production levels of the Alaskan pipeline,
and by the offsetting agreements, help meet the needs of energy con-
sumers throughout the country, but especially in our Eastern states.

This bill may be an appropriate vehicle for readjustment of our
trade relationships with Zimbabwe-Rhodesia. Now that that country
has passed a milestone in its efforts to establish democratic processes,
it is clear that trade sanctions against Zimbabwe-Rhodesia are no
longer appropriate. Inasmuch as an American-educated Methodist
bishop has been freely elected to the country’s highest executive post,
it would be particularly appropriate for the United States now to ex-
tend the open hand of friendship and trade.

Epwarp J. DERWINSKI.
(70)



SUPPLEMENTAL VIEWS OF HON. EDWARD J. DERWIN-
SKI, HON. DAVID R. BOWEN, HON. WILLIAM S. BROOM-
FIELD, HON. LARRY WINN, JR., HON. ROBERT J. LAGO-
MARSINO, AND HON. DAN QUAYLE

A necessary and just decision has been made by the Committee on
Foreign Affairs in its recognition of the profound changes that have
taken place in Uganda. There is hope from all quarters that the long,
dark travail of Uganda’s holocaust is at last near an end. The orgy
of death and destruction inflicted on. Uganda by Field Marshal Idi
Amin is finally almost over. It is logical for us to help that unfortu-
nate country restore itself,

Hopefully, much of this task can be accomplished through church
organizations; Christian missionaries—those who were not butchered
by that African despot, Amin—have been a traditionally strong ele-
ment in Ugandan society, particularly in the area of education. More-
over, religious and charitable organizations, such as Catholic Relief
Services, CARE, Protestant church groups, and many private volun-
tary organizations have long experience and excellent records for suc-
cess in emergency humanitarian relief programs such as are now
needed in Uganda.

However, this bill is an appropriate vehicle for lifting U.S. trade
sanctions rightly imposed by Congress against the viciously totali-
tarian regime of Idi Amin. The legislative fight for those sanctions,
appropriate at the time, was led by our colleague, the gentleman from
Ohio, Mr. Pease, over the initial opposition of the Administration,
which “in principle” opposed trade sanctions in general. The President
can waive the trade sanctions against Uganda, which presumably he
will do. However, it would be a more meaningful signal of our sym-
pathy for the professed principles of the new Ugandan regime for
Congress to conspicuously repeal outright in the bill the outdated exist-
ing trade sanctions legislation. ‘

We wish to commend this initiative to lift the no longer warranted
sanctions on Uganda now that its situation has changed for the better.
Recognition of new realities is always devoutly to be wished. In this
light, we also draw attention to the new objective conditions that exist
in Zimbabwe-Rhodesia and the inapplicabiiity of sanctions in that new
situation. That unfortunate nation,.in its desire to end the affliction
of terror—in its own case, a Marxist terror largely supported from
abroad—has properly altered its government structure.

In this regard, we wish to express our appreciation to the sponsors
of this bill and to the Subcommittee on Africa chaired by our distin-
guished colleague, the gentleman from New York, Mr. Solarz. For in
this bill we may have a possible and appropriate vehicle for the House
to consider a carefully grafted amendment to also lift U.S. sanctions
imposed on Zimbabwe-Rhodesia prior to the free and fair elections
which resulted in the transition from minority rule to majority rule in
that country.

(M)
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We strongly support this bill to help Uganda in its time of need.
We wish to offer that same helping hand to the new black majority
government democratically elected in Zimbabwe-Rhodesia.

Ep DerwiNskr.
Davip R. Bowen.
Wn. S. BrooMFIELD.
Larry WiNN, Jr.
Boe J. LAGOMARSING
Dan Quavie



