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EXPORT ADMINISTRATION ACT OF 1979

May 15 (legislative day, APRIL 9), 1979.—Ordered to be printed

Mr. StevEnsoN, from the Committee on Banking, Housing, and
Urban Affairs, submitted the foliowing

REPORT
together with
ADDITIONAL VIEWS

[To accompany S. 737]

The Committee on Banking, Housing and Urban Affairs, to which
was referred the bill (8. 737), entitled the Export Administration Act
of 1979, and S. 977, a bill to amend and extend the Export Adminis-
tration Act of 1969, as amended, having considered the same, reports
favorably on S. 737 with an amendment (and an amendment to the
title) and recommends that the bill (as amended) do pass.

History oF THE BiLL

S. 737 was introduced in the Senate on March 22, 1979, and referred
to the committee. S. 977 was introduced in the Senate on April 23,
1979, at the request of the Administration, and referred to the commit-
tee. Extensive committee hearings on export control policy preceded
the introduction of legislation.

The committee held oversight hearings on October 10 and 11, 1978,
on the use of export controls and export credits for foreign policy
purposes. Testimony was heard from Senator Clifford P. Case, former
Secretary of State Dean Rusk, former Under Secretary of State
George Ball, and former Under Secretary of Defense David Packard,
as well as other distinguished witnesses. The committee held further
hearings on U.S. export control policy and extension of the Export
Administration Act on March 5 and 6, and received testimony from
the Secretary of Commerce, Juanita M. Kreps, the Comptroller Gen-
eral of the United States, Elmer B. Staats, the Under Secretary of
State for Iconomic Affairs, Richard N. Cooper, the Under Secretary
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of Defense for Research and Engineering, William J. Perry, the As-
sistant Secretary of Treasury for International Affairs, C. Fred Berg-
sten, and the Assistant Secretary of Energy for Defense Programs,
Duane Sewell.

Hearings were continued in the Subcommittee on International
Finance on March 12, 1979, with testimony from the Governor of the
State of Texas, William P. Clements, Jr., the Governor of the State
of Georgia, George B. Busbee, and representatives from industry,
labor organizations and Jewish groups. A hearing was also held 1n
the International Finance Subcommittee on May 3,1979, on S. 737 and
S. 977. Testimony was received from the Assistant Secretary of Com-
merce for Industry and Trade, Frank Weil, and the Deputy Secretary
of Energy, John F. O’Leary.

The committee met in open executive session on May 7, 1979, and
agreed to report S. 737 with amendments. ‘

Purrose oF THE LiEecisLaTioN

The purpose of the legislation is to extend and revise the authority
- to control exports. Exports contribute significantly to U.S. produc-
tion and employment, and improved export performance helps pay for
expanding U).S. imports of oil and other commodities. There are cir-
cumstances, however, in which the economic benefits and the presump-
tion against government interference with participation in interna-
tional commerce by United States citizens are outweighed by the
potential adverse effect of particular exports on the national security,
foreign policy, or economy of the United States. This legislation
would provide authority to control exports where necessary, but also
would ensure that such authority is exercised with maximum efficiency
a}r:d controls are confined to those necessary to achieve the purposes of
the act. -
NEEDp For THE LEGisLaTiON

This legislation is necessary to extend existing authority to regulate
exports as provided in the Export Administration Act of 1969, as
amended, which expires September 30, 1979, and to authorize appro-
priations to cover the expenses of administering the Act. This legis-
lation 1s also necessary to improve the efficiency of export licensing
and to provide for periodic and systematic review and revision of
export control policy to insure that controls are achieving their in-
tended purposes, are not excessive, and ave focused on items for which
export control is most important to the national interest.

Despite the intent of the Congress expressed in the Export Admin-
istration Act of 1969 and the Export Administration Amendments of
1977, export license decisions are frequently subject to lengthy delays
lasting months beyond the 90 day period specified in the law. Inter-
agency review is seldom accomplished expeditiously, although there
have been recent improvements in reviews conducted by the Depart-
ment of Defense. Reviews of foreign availability of items subject to
export control are conducted separately by each agency, resulting
in duplication of effort and unnecessary delays in processing
applications.
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Furthermore, t;his legislation is needed to bring about appropriate
and timely revision of the lists of goodg and bechnplogy subject to
export license control. The number of license applications received
py the Department of Commerce is expanding rapidly, nearing an
annual Jevel of 80,000 applications per year. The increased applications
reflect & failure to prune the control lists and to concentrate licensing
requirements where they can be most effective. The Defense Science
Board Task Force on Export of U.S. Technology recommended in
g report released February 27, 1976, that export controls for national
security purposes be focused upon retarding transfers of technology
which could significantly enhance the military capability of potential
pdversaries. The Task Force report suggested that other controls,

articularly on end products, could be reduced once effective controls
on the transfer of militarily critical technology were in place. Three

cars after the Task Force report a critical t-echnolo¥y approach has
gtill to be devised and implemented. Failure to implement the Task
Force report could result in controls which limit some exports unnec-
essarily while controlling insufficiently other exports which could be
seriously detrimental to national security.

Finally, this legislation is necessary to foster consistency in U.S.
export control policy and closer cooperation with allies. Uncertainty
over U.S. policy toward the use of export controls for foreign policy
purposes has discouraged potential exports and tarnished the reputa-
tion of U.S. exporters as reliable suppliers to foreign countries. Con-
trols applied for foreign policy reasons often restrict the export of
%oods and technology freely available from foreign suppliers, often

rom our allies. Yet there is no evidence that the effects of such con-
trols are receiving due consideration, nor that efforts are being made
to obtain agreement by our allies to adopt similar restrictions on
their exports. ’

ExPLANATION OF THE LEGISLATION

S. 737 establishes a new export control statute, the Export Ad-
ministration Act of 1979, superseding the Export Administration Act
of 1969, as amended. S. 737 incorporates many of the provisions of
the 1969 Act, but also makes extensive revisions and improvements
inthe authority to regulate exports.

FINDINGS AND POLICY DECLARATION

. S.737 adds new findings and policy declarations to those contained
in the 1969 "Act, for the purpose of emphasizing the importance of
exports to the United States economy and confining the use of export
control authority to instances where controls are essential to: (a)
prevent exports which would make a significant contribution to the
military potential of any nation which would prove detrimental to
US. national security, (b) further significantly U.S. foreign policy
or fulfill declared international obligations, and (c) protect the
domestic economy from excessive drain of scarce materials and to
reduce the serious inflationary impact of foreign demand. S. 737 as
mtroduced contained references to the “right to export”. The Com-
Iittee amended the bill to substitute the word “ability” for the word
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“right”, noting that the word “right” could be misconstrued as de-
noting a constitutional or otherwise legally enforceable right to
export free from government restriction, whereas the intention is to
reinforce the strong presumption that citizens should be free to en-
gage in international commerce except in instances where regulation
1s clearly needed to advance important public interests; in short, that
validated license control of exports should be the exception not the
rule,

The committee considered an amendment to delete the reference to
“serious inflationary impact” in the authority to regulate exports
for short supply purposes. The purpose of the amendment was to
establish that the possible inflationary impact of exports should not
be a sufficient condition for the imposition of controls in short supply
situations. The Committee agreed that the inflationary effects of not
imposing controls could be outweighed by the broader economic and
foreign policy effects of imposing export controls, but was concerned
that the amendment as proposed could lead to the opposite resuit by
opening the possibility that controls could be imposed whenever there
1s “excessive drain of scarce materials™ from the United States. Accord-
ingly, the amendment was withdrawn,

The committee also discussed the policy stated in section 3(6), that
U.S. export control requirements should be the subject of review by
and consultation with representatives of the U.S. Government and
private industry. The committee agreed that such consultations should
include review of the desirability of continuing to subject certain
exports to controlled countries to site visitation requirements. Periodic
site visitations are one way by which it can be determined that an
exported item is being put to its stated end use and not diverted to
other applications. Site visitations are a burdensome expense for
smaller firms and the committee urges consideration by the Depart-
ment of Commerce of alternative, less expensive, ways to verify end
use.

The bill as amended by the committee adds two subsections intended
to improve export controls administered for national security purposes.
A finding is made that such controls should give special emphasis to
controlling exports of technology (and goods which contribute signifi-
cantly to transfer of such technology) which could make a significant
contribution to the military potential of any country which would be
detrimental to U.S. national security. U.S. policy is declared to be to
cooperate with nations with which the U.S. has defense treaties in
order to restrict exports which would make a significant contribution
to the military potential of any country which would prove detrimental
to U.S. security and the security of countries with which the U.S. has
defense treaties.

AUTHORITY TO CONTROL EXPORTS

The bill contains the authority delegated to the President in the 1969
Act to control exports subject to U.S. jurisdiction or exported by any
person subject to U.S. jurisdiction, including the financing, transport-
Ing and servicing of exports, to the extent necessary to carry out the
policies set forth in section 3 of the bill. The committee considered an
amendment to prohibit imposition of new controls on non-1U.S.-origin
exports of foreign subsidiaries of U.S. companies, except in inter-
national economic emergencies declared pursuant to section 202 of the
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International Emergency Economic Powers Act (91 Stat. 1626). The
committee took note of a letter from the Department of State which
said:
This (provision) could prevent controlling exports from
subsidiaries in order to increase the effectiveness of other con-
~ trols, as was done at the behest of the Congress in the case of
Uganda. New situations may arise where the United States
would wish to distance itself from especially abhorrent acts
of other Governments which would not, however, constitute
emergencies for the United States. While controls on exports
of subsidiaries have not been imposed pursuant to this Act, we
- believe it would be desirable for the President to retain flexi-
bility in the current legislation.

The committee noted that the authority with respect to exports by
persons subject to U.S. jurisdiction was included in a provision added
to the Export Administration Act by section 301 of Public Law 95-223
(91 Stat. 1629) for the purposes of making permanent the emergency
authority provided by section 5(b) of the Trading with the Enemy
Act. The possible application of section 301 to nonemergency situations
may not have been considered adequately by the Congress at the time
the provision was adopted. The authority granted by section 301 of
Public Law 95-223 has not been used by the President since adoption,
although in the case of the Ugandan embargo the Congress by statute
specifically required controls on exports by persons subject to U.S.
jurisdiction. If Congress wishes to attempt to exert control in particu-
lar situations over wholly foreign exports of foreign subsidiaries of
U.S. firms, Congress can do so by statute in the future as it has done in
the past. The committee also recognizes that claims to U.S. jurisdiction
over such exports are not likely to go unchallenged by the governments
of the countries in which such subsidiaries are located. Nevertheless,
the amendment was withdrawn pending further study of the issue.

CONTROL OF MILITARILY CRITICAL TECHNOLOGY

S. T87 requires that export controls maintained for national security
purposes be reviewed by the President every three years in the case
of controls maintained cooperatively with other nations and every
year in the case of unilaterally maintained control., with respect to
the countries to which such controls should apply. Priority in ad-
ministering such controls is to be given to preventing exports of mili-
tarily critical goods and technology, and the Secretaries of Commerce
and Defense are required to review and revise such controls to insure
they are focused upon and limited, to the maximum extent possible
consistent with the purposes of the bill, to militarily critical goods
and technology and the mechanisms through which they may be ef-
fectively transferred. The Committee notes with approval the efforts
toward that end underway within the Administration.

REVIEW OF FOREIGN POLICY CONTROLS
S. 737 sets forth criteria to be considered by the President when im-

posing export controls for foreign policy purposes, including: (1) al-
ternative means to further the foreign policy purposes in question; (2)

S.Rept, 96-169 ===2
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the likelihood that foreign competitors will join the United States in
effectively controlling such exports; (8) the probability that such con-
trols will achieve the intended foreign policy purpose; (4) the effect
of such controls on United States exports, employment, and produc-
tion, and on the international reputation of the United States as a sup-
plier of goods and technology; (5) the reaction of other countries
to the imposition or enlargement of such export controls by the United
States; and (6) the foreign policy consequences of not imposing con-.
trols. The bill also provides that the President shall report to Con-
gress his reasons for imposing such controls, and that such controls
must be reconsidered annually and extended by the President or
expire automatically.

No aspect of U.S. export control policy received sharper criticism
during Committee and Subcommittes hearings than controls main-
tained for foreign policy purposes. Former Under Secretary of State
George Ball testified that “such controls should be used very sparing-
ly,” and that the granting of export credits of aid is a more effective
political instrument than denying trade or credits:

I think it’s much easier to justify the granting than it is the
withholding because it isn’t—in the first place, the granting
of credits is something bilateral between the United States
and a foreign country and they don’t depend on whether other
countries go along or not. When you withhold credits, you
may find other countries producing the money, or when you
withhold trade you may find other countries continuing the
trade. So the effect is nullified.

Furthermore, the element of threat and therefore, the ele-
ment of national pride is not engaged nearly as much when
you’re doing favors as when you’re actually trying to impose
somse penalty on a country.

Former Secretary of State Dean Rusk testified that the United
States should reconsider its attitude toward the use of export controls
for foreign policy purposes:

We should begin by reminding ourselves that trade occurs
when it is of benefit to both parties. When we refuse to trade
for security or political reasons, we should recall that we are
depriving ourselves of the benefits of that trade, whether in
the form of convertible currencies or goods and services which
we ourselves need for our own national life. During the post-
war decades when we were in a very strong trade position,
many of us tended to think of trade as a “favor” which we
were doing for someone else. That attitude is a luxury which
we may not be able to afford with our present large trade
deficit. We must turn the question around and ask ourselves
what ought to be the policies and practices which justify deny-
ing 1_ourselves the benefits of trade in a tumultuous and diverse
world.

‘When we look at the present world situation we can count
about 30 countries which might be called constitutional
democracies, whose institutions and attitudes toward political
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values are reasonably congenial to us. We can be very critical
about some aspects of almost every one of the rest of the 150
nations in the international community. I would strongly
advise against a drift into self-imposed economic isolationism
by weighing trade in terms of approval or disapproval of the
institutions of other trading nations.

Former Under Secretary of Defense David Packard testified :

The first point I want to make is that I do not believe these
unilateral constraints are effective in changing the policies
or the behavior of the targeted countries. In fact, I think the
only thing such policies do is to guarantee the loss of business
for the United States. I have no complaint with the goals—
in fact, I think some emphasis on human rights is desirable.
But I think the way to obtain movement in that direction is to
maintain our export policy primarily on economic grounds
and work behind the scenes with these countries with quiet,
careful and intensive diplomacy, I think we will gain more by
doing this than by getting out in front and making a big pub-
lic issue. All we do when we do this is to embarrass people, and
doing so is counterproductive.

I think in a number of cases it’s clear that since our foreign
policies reflect our sense of values, other countries are quite
likely to resent them as being subjective. In the case of human
rights, for example, not all agree with our emphasis on per-
sonal rights. A number of nations consider economic and social
rights to be more important. And also, U.S. policies have not
been applied consistently. We have very little economic lever-
age over some of them because of overriding reasons of
national security. .

Second, as George Ball has already brought out, our
country is not a unique source of supply these days. Once
U.S. exports are denied, the target country usually can and
will obtain comparable products and services elsewhere. This
is true with a good many countries around the world, particu-
larly a number in South America and other areas that are not
technically advanced. The kind of products these countries
need to develop their economies are readily available from
Japan, Western Europe and other places. The denial of U.S.
exports really doesn’t give us any economic leverage here and
it’s a mistake, I think, to believe it does.

I think there’s a very big factor in going down this road, for
denials and threat of denials will build suspicion and resent-
ment. Under these circumstances, even if we relax our
restraints later, the reputation of U.S. firms as unreliable
suppliers will continue and much of the business will likely
remain in the willing hands of our foreign competitors.

Other witnesses presented equally forceful assertions in defense of
the use of export controls for foreign policy purposes, even in circum-
stances where the controls would not be effective in denying the target
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country the goods or technology in question. It was pointed out that
export controls may be necessary to disassociate the United States from
particularly abhorrent practices of certain foreign governments, or to
demonstrate a moral and political commitment which could have sub-
stantial longer term benefits for the United States even if some short-
run economic costs were entailed.

The Administration did not object to consideration of the factors
mentioned in S. 787, but did object to their inclusion in the statute and
to having to consider themselves in every case. The State Department
indicated in a letter to the chairman, Senator Proxmire:

Factors such as these are now taken into consideration.
However, legislation would be undesirable because of the need
for Executive Branch flexibility in reacting to extreme acts
of other Governments contrary to our interests.

The committee noted that the provision as amended would not pre-
clude the President from reacting promptly to extreme situations, nor
prevent him from imposing or maintaining export controls regardless
of his conclusions with respect to the factors listed, nor require a public
report if the President decided a public report was not in the national
interest. Public understandig of and support for export controls are
important to the effective use of such controls, however. The provisions
accepted by the committee, therefore, require the President to recon-
sider annually export controls maintained for foreign policy reasons,
to consider all the ramifications of continuing or discontinuing such
controls, and to report to Congress and, where appropriate, the public.
The Committee noted that the provision did not establish criteria to
be met but factors to be considered, and recognized that the President,
having considered them, might find one or more of the factors irrel-
evant to a decision to impose or remove controls.

REVIEW OF FOREIGN AVAILABILITY OF CONTROLLED ITEMS

S. 737 also requires that foreign availability of goods and tech-
nology subject to export controls be determined both with respect to
controls maintained for foreign policy purposes and those maintained
for national security purposes. If the goods or technology are avail-
able without restriction from sources outside the United States in
significant quantities and comparable in quality to those produced in
the United States, the President shall nét impose export controls un-
less he determines that adequate evidence has been presented to him
demonstrating that the absence of such controls would prove de-
trimental to the foreign policy or national security of the United
States. If the President decides to maintain export controls despite
availability, he is required to initiate negotiations with other govern-
ments to try to remove such foreign availability.

The Department of State objected to the provision on the grounds
that it could preclude the President from imposing export controls
for foreign policy purposes in the face of foreign availability. A letter
received from the State Department pointed out:

We may wish to distance ourselves from extreme acts of
other Governments, such as apartheid or the suspected devel-
opment of a nuclear weapons capability, even if the only
short-term trade effect of our controls might be to divert
export sales to our competitors.
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The committee believes the State Department’s concern is unwar:
ranted. The bill merely requires the President to assess foreign avail-
ability and where it exists, determine whether he has adequate evidence
that failing to control exports would be detrimental to U.S. foreign
policy, and try to convince other exporting nations to join the United
States in applying export controls. The provision will not preclude
the use of export contyols for foreign policy purposes despite foreign
availability. The committee received testimony at its hearings on ex-
.port control policy that in most instances in which controls have been
applied for foreign policy reasons, foreign availability has not been
assessed and no etforts haye been made to encourage other governments
* to join in applying such controls, The committee concluded that the
President should know whether foreign availability exists, and when
he decides export controls are necessary nonetheless, try to eliminate
such foreign availability.

While the committee amendments require an assessment of foreign
availability in both foreign policy and national security cases, the com-
mittee does not intend that the issue of foreign availability necessarily
be given the same weight in both situations. Obviously, the usefulness
of export controls in national security cases is substantially vitiated
to the extent the country in question can obtain comparable goods or
technologies from a country other than the United States. However,
the committee agrees with the Administration position that thére may
be legitimate foreign policy reasons for denying exports to a particular
country even if the only short-term trade effects might be to divert sales
to our competitors.

The bill provides for review and revision of export control lists on a
periodic basis; three years in the case of controls maintained in co-
operation with other nations and annually in all other cases. Assess-
ments of foreign availability must be included in such reviews.

A capability for assessing foreign availability on a continuous basis
is to be established in the Office of Export Administration within the
Department of Commerce. The General Accounting Office has reported
on the inefliciency and duplication of effort involved at present as each
department or agency conducts its own review of foreign availability.
GAOQO recommended that the responsibility for assessing foreign
availability be centralized in a single office. S. 737 does
so by placing that responsibility in the department primarily respon-
sible for administering export controls, and by authorizing an appro-
priation exclusively for that purpose. The Committee is writing to the
other appropriate committees of the Congress to call their attention to
the provisions of S. 737 and suggest that funding for other departments
and agencies currently conducting foreign availability assessments can
be reduced once the capability within the Office of Export Administra-
tion becomes operational.

SIMPLIFIED AND EXPEDITED EXPORT LICENSING PROCEDURES

S. 737 contains a number of provisions intended to simplify the
export licensing process and insure prompt review of and action upon
all export licenses received. Section 4(c) provides for the establish-
ment of a new type of export license, a qualified gereral license, which
could be used to permit multiple shipments to a particular consignee
or for a specified end use. At present separate validated licenses are
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usually required for each shipment to controlled country destinations.
The Committee believes the number of separate licenses required and
the attendant paperwork and expense for both applicants and the
Government can be greatly reduced without reducing the effectiveness
of export controls, by the adoption of qualified general license require-
ments in place of validated license requirements whenever feasible and
appropriate. Notwithstanding the provisions of section 4(c) (2), the
Secretary of Commerce may require a validated license for the export
of goods and technology, if export of such goods or technology pur-
suant to a general qualified license could prove detrimental to national
security.

S. 737 sets forth a timetable for export license review and specifies
information to be furnished to applicants at certain points in the
review process. Within ten days after receiving an application the
Secretary of Commerce shall detérmine whether the application is
properly completed, whether it must be referred to another agency
for review, and whether it must be referred to COCOM (the multi-
lateral control agency maintained by the NATO countries, less Iceland,
plus Japan), and so inform the applicant. A license must be issued
or denied within 90 days in all cases where referral to another agency
or COCOM is not required. Other U.S. Government agencies have 30
days to review an application and submit their views to the Commerce
Department (except that they may have an additional 30 days upon
request). All licenses shall be issued or denied by the Secretary of
Commerce within 90 days of receipt of the views of other U.S. Gov-
ernment agencies, unless referral to COCOM is required. Applicants
shall have an opportunity to respond to agency comments on an ap-
plication before a decision is reached, and in the case of denial to be
informed of the specific reasons for denial.

* Special procedures apply to review by the Secretary of Defense of
export licenses required for national security purposes. The Secretary
-of Defense may recommend to the President disapproval of a license
on national security grounds, and if the President agrees with the
Secretary of Defense, the license shall be disapproved. The provisions
with respect to license reviews by the Secretary of Defense contain
no substantive changes from those contained in section 4(h) of the
Export Administration Act of 1969, as amended. ,

The license review procedures set forth in S. 737 assure the appli-
cant that his application will be decided upon within 90 days if
referral to other agencies or COCOM is not necessary and within a
maximum of 180 days if referral to other agencies is required; how-
ever, no deadline is set for COCOM review. The applicant will be
informed when the application has been approved subject to COCOM
action.

The applicant may at his own discretion grant the Commerce De-
partment additional time to review his application beyond the initial
90 days. The Committee understands that the Department of Com-
merce has agreed that applicants will be given opportunities to set
time limits beyond the 90 day period; for example, an applicant may,
if he wishes, set a limit of 150 days on the review of his application
and the Department shall act upon the application within any period
so designated. This opportunity, together with the definite timetable



11

for interagency review, should reduce the length of time required to
process applications and the number of complaints by applicants about
applications languishing indefinitely within the Government bureaue-

- racy.

RE-EXPORT CONTROLS

The Committee considered an amendment which would have fur-
ther reduced export licensing requirements by prohibiting controls on
re-exports of U.S. goods or technology from COCOM countries which
control such exports in fact to the same extent the United States does.
At present the United States requires a re-export license when a
product originally from the United States is shipped from a COCOM
country to a controlled country destination, even though the COCOM
country also requires the exporter to obtain a license. The exporter
must get two licenses: one from the United States and one from the
COCOM country. The United States is the only COCOM member
country to impose re-export control. :

The Defense Department objected to the removal of re-export con-
trols in a letter to the Committee which said :

While we sympathize with the intent of this amendment,
we have two concerns. First, it will be difficult to define exactly
what ‘in fact’ and ‘to the same extent’ mean in practice. Sec-
ond, the export control practices of another country may not
remain constant. Yet under the proposed legislation we would
have no legal remedy to respond to any loosening of such con-
trols until exports damaging to our national security had
already taken place. -~ * :

The Committee finds the Defense Department’s view to reflect a
considerable lack of confidence in the COCOM arrangement, and was
surprised by the suggestion that we may not know whether our allies
control exports in fact to the same extent we do. The Cominittee de-
cided to withdraw the amendment, but to write instead to the Presi-
dent requesting a thorough report with 90 days of: (1) any instances
in which our COCOM partners do not in fact control exports on the
COCOM list to the same extent the United States does; (2) the means
by which the United States determines the extent to which our CO
COM partners control exports in fact; (3) understanding and pro-
cedures applicable in case 1 COCOM partner chooses to loosen exports
controls unilaterally; and (4) the reasons why no other COCOM
nation applies re-export controls to shipments from other COCOM
countries.

CRITERIA FOR MONITORING NON-AGRICULTURAL COMMODITY EXPORTS

S. 737 as amended by the Committee, at the suggestion of Senator
Stewart, revises the criteria and reporting requirements for monitor-
ing non-agricultural commodities in short supply situations. The bill
requires the Secretary of Commerce to monitor such exports when the
volume in relation to domestic supply : “contributes, or may contribute,
to an increase in domestic prices or a domestic shortage, and such price
increase or shortage has, or may have, » serious adverse impact on
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the economy, any sector thereof, or any industry or substantial seg-
ment thereof.” The bill also requires collection of data on all contracts
providing for the export of a commodity after a petition requesting
monitoring or control of the export of that commodity is filed with
the Secretary of Commerce. The provisions would, in effect, require
retroactive collection of information from the date the Secretary de-
cides to impose monitoring, in cases in which a petition precedes the
decision to monitor.

PETITION AND HEARING PROCEDURE IN SHORT SUPPLY CASES

S. 737 establishes for the first time a formal, public petition and hear-
ing procedure available to industry or union groups seeking controls
or monitoring of exports of any material or commodity which the in-
dustry they represent “processes”. All petitions filed 1n proper form
must be published by the Secretary of Commerce in the Federal Regis-
ter and any person can submit comments or request public hearings
on the petition. If hearings are requested they must be held by the
Secretary of Commerce within 45 days from the date of publication
of the petition. The Secretary has 30 days after the close of the period
for public comment and hearings to decide whether to impose moni-
toring or controls. If the Secretary decides to impose monitoring or
controls, proposed regulations are to be published within 15 days and
final regulations within 30 days thereafter. The Secretary may impose
controls or monitoring on a temporary basis at any time.

The petition and hearing procedure was proposed by Senator
Stewart and was discussed extensively during markup. Concern was
expressed that the filing of petitions could precipitate panic ordering
of the commodity or material in question, but the majority of the
members of the Committee believe that once the procedure has been
in effect for a period of time and it has been demonstrated that the
filing of a petition does not necessarily result in a decision to impose
monitoring or controls, the market is not likely to respond unduly to
the mere filing of a petition.

EXPORT OF ALASKAN CRUDE OIL

S. 737 also contains provisions addressed to the export of Alaskan
crude oil. The provisions in the Export Administration Act of 1969, as
amended, which restrict such exports will expire on June 22, 1979,
unless extended. .

The Committee adopted a proposal by Senator Riegle establishing
a new procedure and set of criteria limiting Alaskan oil exports,
except 1 certain cases.

The amended bill prohibits the export of domestically produced
crude oil transported by pipeline over rights-of-way granted pursuant.
to the Trans-Alaskan Pipeline Authorization Act, unless such crude
oil is exported to an adjacent foreign state to be refined and consumed
within that state in exchange for the same quantity of crude oil being
exported from that country to the United States, and such exchanges

would achieve lower oil prices through convenience or increased effi-
ciency of transportation. ' :
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Before the export of any Alaskan produced crude oil the President
would be obliged to make, publish and report to the Congress an ex-
press finding that such crude oil exports: (1) would not diminish the
total quality or quantity of petroleum refined within, stored within, or
legally committed to be transported to and sold within the United
States; (2) would, within three months following the initiation of
such exports and exchanges, result*in (a) acquisition costs to the
refineries which purchase the imported crude oil being lower than the
acquisition costs such refiners would have to pay for the domestically
produced crude oil which is exported, and (b) at least 75% of such
savings being retlected in reduced wholesale and retail prices of prod-
ucts refined from such imported crude oil; (3) would be made only
pursuant to contracts which may be terminated if the crude oil supplies
of the United States are interrupted, threatened, or diminished; (4)
are clearly necessary to protect the national interest; and (5) are in
accordance with the provisions of the Act. Before exports could begin,
Congress would have to approve the President’s finding by concurrent
resolution within 60 days after he submits such finding to the Congress.

The -amendment allows crude oil to be exported pursuant to a bi-
lateral international oil supply agreement entered into prior to June
25, 1979, or exported to a foreign nation with which the U.S. has
entered into a multilateral supply arrangement pursuant to section 251
(d) of the Energy and Policy Conservation Act of 1975,

The Committee intends these exceptions for crude oil exportation
undertaken pursuant to bilateral agreements to apply to any pledges
made by the United States Government to Israel to guarantee, if neces-
sary, crude oil supplies to that country.

The Committee further intends that the exception for any multi-
lateral obligations undertaken pursuant to Section 251(d) of the
Energy and Policy Conservation Act apply exclusively to the Inter-
IXLtion-a,l Emergency Oil Sharing Plan of the International Energy

gency.

During the discussion of this amendment, the Committee found that
domestic refining and crude oil transportation systems are inadequate
to serve the production from the Alaskan North Slope (“ANS”).
Despite assurances from producers—before, during and after comple-
tion of the Trans-Alaskan Pipeline—that increased West Coast refin-
ing capacity would be added to accommodate the influx of new crude
oil, and that major East-West pipeline systems would be built, very
little action has, in fact, been taken.

It was argued by opponents of the amendment that the only way
to increase production from the ANS would be through exchange
a%’ree;nents with Japan and Mexico. These claims were made in spite
of evidence that ANS production will be increased in 1979 and 1980
in response to the higher world prices for crude oil and without any
decision to sell ANS oil abroad.

While it is true that the lack of efficient transportation facilities at
present raise the cost of transporting Alaskan crude oil to markets in
the Midwest, we do not see how an exchange with. foreign nations
would ameliorate this situation. The Committee feels that refinery
capacity on the West Coast should be increased as soon as possible,
and existing refinery configurations adapted to the use of ANS oil,

S.Rept. 96-169 ==-3
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especially in light of the recent severe shortages of gasoline in Cali-
fornia and elsewhere. Furthermore, East-West pipelines, that have
long been contemplated but never acted upon, should proceed without
delay. This amendment will serve both as an incentive and inducement
to take these necessary actions.

Enormous effort and attention surrounded the construction of the
Trans-Alaskan Pipeline. The American people fully expected that
production of oil from Alaskan fields would relieve some of our de-
pendence on imported crude oil. The hazards of that dependence,
which has actually increased since production began in- Alaska, are
vividly evident today in the shortages suffered in California and
other areas. Proposals to export Alaskan oil, in exchange for Mexi-
can or Persian Gulf crude oil, will not serve to reduce our need for
imported oil. It should be recalled that the original proposals to ex-
change Alaskan crude oil with Japan involved Iranian oil, and events
in that nation has illustrated the instability of our foreign crude oil
supplies.

Once West Coast refining capacity is increased, and KEast-West
pipelines are built, the United States will have a little more pro-
tection from the vagaries of international oil price increases and the
attendant political and economic consequences. In view of this, the
Committee feels that this amendment services a national purpose
and will have a positive effect on efforts to rebuild our domestic pe-
troleum infrastructure. .

The Committee notes that there is currently a shortage of domestic
refinery capacity for the productiton of unleaded gasoline, creating
refinery supplies of high sulphur content, heavy crude oil, especially
on the West Coast, and that there is a need for development of new
refinery facilities in this area. The Committee, therefore, believes that
in light of the policy embodied in S. 737, the Department of Com-
merce should, in carrying out its responsibilities under Section 4(g),
review and revise, as necessary, those regulations concerning the ex-
port of petrochemical feedstocks, including naptha, refined in new or
reconfigured refineries. For example, the Department should not
interpret any provision in S. 737 in a manner that would preclude
the export of petrochemical feedstocks, including naptha, if such ex-
port would facilitate the construction of a new refinery designed to
produce unleaded gasoline or other light fuels, and if domestic mar-
kets for such products are not readily available or economically feas-
ible. The Department should further take into account the need for
such projects to receive commitments regarding the future issuance

of export licenses. \
MISCELLANEOUS PROVISIONS

S. 787 carries over from the Export Administration Act of 1969,
as amended, a number of specific export control provisions without
change, including: (1) a provision exempting certain petroleum prod-
ucts refined in U.S. Foreign Trade Zones or Guam from short supply
controls; (2) authority to impose license fees; (3) a prohibition on the
export of horses by sea for slaugher; and (4) a provision stating
that nothing in the Act requires persons to obtain authority to export
except where the President has so required in order to carry out the
policies set forth in the Act.
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AGRICULTURAL COMMODITIES

S. 737 revises provisions concerning the export of agricultural com-
modities which are contained in the present Act. S. 737 adds a require-
ment that the President, before resorting to export controls, consider
using the Commodity Credit Corporation as the exclusive sales agent
for sales to foreign governments in order to stabilize markets and maxi-
mize returns to agricultural producers. The Committee believes that
in circumstances in which purchases by foreign governments are the
principal cause of a tight supply situation for a particular agricul-
tural commodity, it may be preferable to have the CCC take over sales
to that country than to apply gomprehensive export controls on sales
of the commodity in question. S. 737 also deletes a provision permitting
Congress to disapprove by concurrent resolution decisions to control
the export of agricultural commodities. The Committee notes that the
bill as ordered reported contains no legislative veto provisions ena-
bling Congress to override the President’s decision to impose controls.

DELEGATION OF AUTHORITY

S. 737 authorizes the President to delegate authority provided under
the Act to such departments, agencies, or officials as he chooses, but
not to any official of any department or agency whose head is not
appointed by and with the advice and consent of the Senate. The
Committee intends the provision to apply in particular to the staff of
the National Security Council who are reported to have been assigned
a role in formulating export eontrol policy and in reviewing particular
export license applications. The expanded role of the NSC staff in
export licensing and export control policy has frustrated effective
Congressional oversight because the officials refuse to testify before
Congress and the memoranda and papers prepared by the NSC staff
are not available to the Congress. The Committee notes in particular

that Presidential Review Memorandum Number 31, which was pre-

pared by the NSC staff and purportedly sets forth comprehensive
policy recommendations on East-West technology transfer has not
been made available to the Congress.

REPORTING OF TECHNICAL COOPERATION AGREEMENTS

S. 737 incorporates two new subsections proposed by the Adminis-
tration. One would require U.S. firms entering into commercial agree-
ments with controlied country governments to transfer technical data
to report such agreements to the Commerce Department. Educational
institutions are excluded from the requirement. The purpose of the
provision is to enable the United States Government to know when,
with whom and on what subjects such agreements have been concluded.

ADMINISTRATION OF U.S. PARTICIPATION IN COCOM

A second new subsection incorporates authority for the Secretary
of State to continue to act as the administrator for United States
participation in COCOM. This provision and others in S. 737 super-
sede the Mutual Defense Assistance Control Act of 1951 (the “Battle
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Act”) which provides for U.S. participation in COCOM and incor-
porates provisions pertaining to such participation into S. 737. Other
provisions of the Battle Act are now obsolete.

COCOM NEGOTIATIONS

The Committee amended S. 737 to add a provision proposed by Sen-
ator Tsongas requiring the President to negotiate with the other
COCOM members for the purpose of reaching agreement: (1) to
publish the COCOM control list; (2) to hold periodic high-level meet-
Ings on export control policy; (3) to modify controls to obtain full
acceptance and enforcement by COCOM members and (4) to adopt
more effective enforcement procedures. The President would further
be required to report annually to Congress on the progress of such
negotiations.

INDEXATION OF CONTROLLED EXPORTS

The Committee also amended S. 737 to add a provision proposed
by Senator Tsongas authorizing the Secretary of Commerce to provide
for annual increases in the performance levels of goods or technology
subject to controls in order to periodically remove obsolete controls.
The Secretary is directed to give consideration as well to removing
site visitation requirements on items removed from the control list.

FOREIGN BOYCOTTS

S. 787 contains all the antiboycott provisions of the Export Aa-
ministration Act of 1969, as amended, and makes no changes in those
provisions. The Committee received letters from major business orga-
nizations and Jewish groups recommending that no change be made in
the boycott provisions this year. S. 737 does incorporate at the end of
vision enacted as section 205 of the Export Administration Amend-
ments of 1977, P.L. 95-52. The Committee thought it advisable for
convenience of reference to include the pre-emption section in the
Export Administration Act of 1979, although no change in legal effect
is involved.

HARDSHIP RELIEF .
—

S. 787 retains without change the procedures for hardship relief
from export controls contained in the Export Administration Act of
1969, as amended.

CONSULTATIONS AND STANDARDS

S. 737 retains with only minor changes the provisions concerning
consultations and standards contained in the Export Administration
Act of 1969, as amended. S. 737 would require the Secretary of Com-
merce to investigate and report upon any certification of foreign
availability of goods or technology subject to export control, if a tech-
nical advisory committee made such certification. If the Secretary
agrees that foreign availability exists, the Secretary is required to sub-
mit a recommendation to the President regarding termination or con-
tinuation of export controls on such goods or technology.
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VIOLATIONS

Penalties for v_io]atioq of the Export Administration Act or regula-
tions, orders, or licenses issued thereunder are increased by S. 737. The

resent Act provides lighter eriminal penalties for first violations of
the Act or its r.egulations than foy second offenses. The Committee
inows of no valid reason for this distinction between first and second
violations and, therefore, has amended S. 787 to remove the distinction.

Upon the recommendation of the Administration, criminal penalties
for willful violations of the Act or regulations involving knowingly
violating controls on exports to countries to which exports are re-
stricted for national security purposes or foreign policy purposes are
increased to fines of not more than $100,000 or five times the value of
the exports, whichever is greater, or up to ten years imprisonment, or
poth. The penalties thus provided would be 1dentical to those pro-
yided in the Arms Export Control Act for similar violations. Other
knowing violations are punishable by fines of up to $50,000 or five
times the value of the exports, whichever is greater, or up to five years
imprisonment, or both. The bill also contains provisions for civil pen-
alties of up to $10,000 for each violation, and suspension or revocation
of authority to export.

ENFORCEMENT

The enforcement provisions of S. 737 are the same as in the present
Act except for revision of provisions concerning confidential informa-
tion. S. 737 clarifies the exemption of information required to be fur-
nished pursuant to the Act, other than boycott-related information,
from the disclosure requirements of the Freedom of Information Act.
The Committee believes such exemption already exists as a matter of
law, but to avoid the public expense of contesting nuisance lawsuits has
included appropriate provisions in S. 737 and restates the intention of
the Congress in adopting the Export Administration Amendments of
1977 : except where Congress has expreéssly provided otherwise in the
Export Administration Act of 1969, as amended, or in this legislation,
information required to be furnished to the Government shall not be
disclosed unless the Secretary of Commerce determines that to with-
hold such information is contrary to the national interest. The Commit-
tee does not believe it is in the public interest to require the disclosure
to foreign and domestic competitors of U.S. firms such information
as the precise value, nature, parties to the transaction and shipping
date of exports by such firms, where the sole reason such information
is provided to the United States Government is that the information
is required by statute in order to receive an export license.

EXEMPTION FROM ADMINISTRATIVE PROCEDURE AND JUDICIAL REVIEW

S. 737 as amended by the Committee continues the exemption of all
functions exercised under the Act from the Administrative Procedure
Act and from judicial review. S. 737 does state the intent of Congress,
however, that export control regulations be issued in preliminary form
for public comment whenever practicable, and if issued with immediate
effect that a public comment period be provided and the regulation be
re-issued subsequently in final form. The Secretary of Commerce is
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required to report to Congress on every case in which the issuance of
regulations in preliminary form wasnot deemed practicable. The Com-
mittee intends that regulations be issued in proposed form except in
emergency situations, and that the waiver of such issuance of proposed
regulations not be used for the mere convenience of the Government.

ANNUAL REPORT

S. 737 provides for an annual report in place of the semiannual re-
port required by the present Act. The semiannual reports have not been
presented to the Congress as required by law. The Commerce Depart-
ment apparently has assigned a low priority to preparation of reports
to Congress. The Committee believes the annual report requirement
contained in S. 787 is reasonable; it believes the reports are essential
to the proper exercise by the Congress of its oversight responsibilities;
and it expects to have received all reports required by this Act in com-
plete and timely form before the Committee acts upon any future legis-
lation to authorize appropriations to administer this Act.

DEFINITIONS

S. 737 adds to the definition of “person” and “United States per-
son” in the present Act definitions of “goods” and “technology”. The
definition of technology in S. 737 is intended to encompass everything
contained within the term “technical data” and “technical services”
as defined by regulation under the Export Administration Act of 1969,
as amended.

EXTENSION OF AUTHORITY TO REGULATE EXPORTS AND AUTHORIZATION
OF APPROPRIATIONS

S. 737 provides a four year extension of export control authority
from September 30, 1979 to September 30, 1983, but only authorizes
appropriations to the Commerce Department to meet the expenses to
administering export controls in fiscal year 1980. The Committee be-
lieves annual authorizations are both appropriate and necessary for
the Committee to maintain close oversight of export control policy and
to amend as necessary the authority provided by this bill. :

N
s E

PROVISIONS DELETED FROM THE 1969 ACT

S. 737 does not carry over from the Export Administration Act of
1969, as amended, certain provisions found to be duplicative or no
longer necessary. Section 9 of the present Act is deleted because the
information required to be furnished to exporters by its terms is re-
quired to be furnished to exporters by other provisions in the 1969
Act and in S. 737. No reduction in the information required to be
furnished to exporters is authorized by deletion of section 9.

Subsection 7(e) of the 1969 Act, as amendeed, provides for con-
sultation by the Secretary of Commerce with representatives of other
Government agencies and business on ways to simplify export controls
and requires a report to Congress by June 22, 1978. The report has been
received and the Commerce Department has taken some actions to
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simplify export controls. More can be done, however, and S. 737 in-
cludes a provision (which is subsection T(d) of the present Act)
which requires continuous effort to reduce reporting, recordkeeping
and export documentation requirements. The Committee intends that
this provision be understood to require the Commerce Department to
engage in a continuous effort to simplify all aspects of export controls
and to consult with other Government agencies and the technical
advisory committees for such purpose.

S. 737 deletes the embargo on exports to Uganda which was added
to the Export Administration Act by a provision in the Bretton Woods
Agreements Amendments of 1978. The Senate has already acted sepa-
rately to repeal this provision.

S. 787 also deletes the statutory prohibition on the export of crime

control and detection instruments and equipment to countries other
than NATO countries, Japan, Australia and New Zealand, except
pursuant to validated license. The provision was added by the Interna-
tional Security Assistance Act of 1978, although the Department of
Commerce had already imposed validated license control over such
exports by regulation. The purpose of the provision was to enable the
United States Government to prevent the export of equipment to policy
and military entities which might use the equipment to commit gross
violations of human rights. :

The Committee supports the objective the statutory provision seeks
to serve, but believes regulatory action can more efficiently and flexibly
serve that objective once Congressional intent has been established, as
it has in this case. The Commerce Department, working closely with
the State Department, should establish the appropriate scope of con-
trol. It is unlikely, for example, that the authors of the statutory provi-
sion intended to require validated licenses for U.S. exports of crime
control and detection instruments and equipment to Sweden, Switzer-
land and Austria, although that is the effect of the present statutory
provision. ‘



SECTION-BY-SECTION-A NALYSIS

TITLE

Section 1 of the bill would provide that the bill may be cited as
the “Export Administration Act of 1979,

FINDINGS

Section 2(1) would state a finding by Congress that the ability of
U.S. citizens to engage in international commerce is a fundamental
concern of U.S. policy.

Section 2(2) would state a finding by Congress that exports con-
tribute significantly to the U.S. trade balance, employment and
production.

Section 2(3) would state a finding by Congress that the avail-
ability of materials varies so that U.S. exports and their distribution
among importing countries may affect the welfare of the U.S.
doir_lestic economy and have an important bearing upon U.S. foreign
policy.

Section 2(4) would state a finding by Congress that exports with-
out regard to whether they make a significant contribution to the
military potential of foreign countries may adversely affect U.S.
national security.

Section 2(5) would state a finding by Congress that restriction of
U.S. exports can have serious adverse effects on the balance of pay-
ments and domestic employment, particularly when restrictions are
more extensive than those imposed by other countries.

Section 2(6) would state a finding by Congress that uncertainty
of export control policy can curtail efforts of American business to
the detriment of attempts to improve the U.S. trade balance and
reduce unemployment. :

Section 2(7) would state a finding by Congress that unreasonable
restrictions on access to world supplies can cause worldwide political
and economic instability, interfere with free international trade,
and retard the growth and developnient of hations.

Section 2(8) would state a finding by Congress that it is important
that the administration of national security export controls give spe-
cial emphasis to controlling exports of technology and related goods
which could make a significant contribution to the military potential
of foreign nations which would be detrimental to U.S. national
security.

DECLARATION OF POLICY

Section 3(1) would declare U.S. policy to be to minimize uncer-
tainties in export control policy and encourage trade except with
countries with which the President has determined {rade to be
against the national interest.

(20)
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Section 3(2{ would declare U.S. policy to be to restrict exports
only after full consideration of the impact on the U.S. economy and
only to the extent necessary: (A) to prevent exports of goods and
technology which would make a significant contribution to the mili-
tary potential of foreign nations which would prove detrimental to
U.S. national security; (B) to further significantly U.S. foreign
policy or fulfill its declared international obligations; and (C) to
protect the domestic economy from the excessive drain of scarce
materials and reduce ‘the serious inflationary impact of foreign
demand.

Section 3(3) would declare U.S. policy to be (A) to apply any
necessary controls to the maximum extent possible in cooperation with
all nations, and (B) to encourage observance of a uniform export con-
trol policy by all nations with which the U.S. has defense treaties.

Section 3(4) would declare U.S. policy to be to use its economic re-
sources and trade potential to further sound growth and economic
stability as well as its national security and foreign policy objectives.

Section 3(5) would declare U.S. policy to be to (A) oppose boy-
cotts of countries friendly to the U.S.; (B) encourage and require U.S.
exporters to refuse to take actions, including furnishing information,
which further or support such boycotts; and (C) foster international
coop(i?ation, rules and institutions to assure reasonable access to world
supplies.

Sgction 3(6) would declare U.S. policy to be to have Government
and industry representatives review and consult on the desirability of
subjecting or continuing to subject particular goods or technology to
U.S. export controls, oo :

Section 3(7) would declare U.S. policy to be to use export controls,
including license fees, to secure removal of foreign restrictions on ac-
cess to supplies under certain circumstances, and require the President
to make every reasonable effort to secure access through international
cooperation before imposing controls; and exempt medicine or medical
supplies from controls adopted pursuant to section 3(7).

Section 3(8) would declare U.S. policy to be to use export controls
to counter international terrorism and require the President to make
every reasonable effort to counter terrorism through international co-
operation before imposing controls. ‘

Section 3(9) would declare U.S. policy to be to cooperate with na-
tions with which the U.S. has defense treaties to restrict exports which
would make a significant contribution to the military potential of any
country which would prove detrimental to U.S. security and the sec-
urity of countries with which the U.S. has defense treaties.

AUTHORITY

Section 4(a) (1) would authorize the President to control exports
subject to U.S. jurisdiction or by any person subject to U.S. jurisdie-
tion, and the financing, transporting, and servicing thereof, to the ex-
tent necessary to carry out the policies set forth in section 3. When
controlling exports for short supply reasons the President is author-
ized to allocate some licenses on the basis of factors other than prior
exporting history.

S.Rept, 96-169 »--d
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Section 4(a)(2) (A) would require U.S. export control policy
toward individual countries not to be based exclusively on whether or
not a country is Communist, but to take into account the country’s
present and potential relationship to the U.S. and to countries friendly
or hostile to the U.S., its ability and willingness to control retransfers
of U.S. exports, and such other factors as the President deems appro-
priate. Such policy would be required to be reviewed every three years
in the case of multilateral controls and annually in the case of all other
controls. ,

Section 4(a) (2) (B) would authorize the President to prohibit any
export which would make a significant contribution to the miiltary
potential of any nation which could prove detrimental to U.S. national
security. Priority would be required to be given to preventing effective
transfer to such countries of militarily critical goods and technology.
The Secretary of Commerce, in consultation with the Secretary of
Defense, would be required to revise such controls every three years in
the case of multilateral controls and annually in the case of unilateral
controls to insure that such controls are limited, to the maximum
extent possible consistent with the purpose of the bill, to military
critical goods, technology and transfer mechanisms.

Section 4(a) (2) (C) would provide for expiration on December
31, 1979, or one year after imposition of export controls maintained
for foreign policy purposes unless the President extends such con-
trols in accordance with this paragraph. When imposing, increasing,
or extending such controls, the President would be required to con-
sider: (i) alternative means to further the foreign policy purposes
in question; (ii) the likelihood that foreign competitors will apply
similar controls; (iii) the probability the controls will achieve the in-
tended foreign policy purposes; (iv) the economic effects of the con-
trols; (v) the reaction of other countries; and (vi) the foreign policy
consequences of not imposing controls.

Section 4(a) (2) (D) would require the President inform the Con-
gress within 30 days of imposing, increasing, or extending export con-
trols for foreign policy purposes and to the extent consistent with the
national interest, make public a report specifying his conclusions with
respect to the considerations listed in section 4(a) (2) (C).

Section 4(a) (2) (E) would prevent the imposition of export con-
trols for national security or foreign policy reasons when the goods
or technology are available without restriction from sources outside
the U.S. in significant quantities and comparable in quality to those
produced in the U.S., unless the President determines adequate evi-
dence has been presented to him demonstrating that the absence of
such controls would prove detrimental to U.S. foreign policy or
national security. If he so determines, the President would be re-
quired to initiate negotiations with foreign governments to try to
eliminate such availability.

Section 4(b) (1) would authorize the Secretary of Commerce to
reorganize the Commerce Department to carry out the policies set
forth in this bill, and require the Secretary to maintain an export
control list and review such list everv three vears in the case of
multilateral controls and annually in the case of unilateral controls.
The Secretary would be required to include in each control list review
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assessments of the foreign availability of goods and technology on
the list. The Secretary would be required to establish in the Office of
Export Administration a capability for monitoring and gathering
information on the foreign availability of goods and technology sub-
ject to export control. The Secretary would be required to meet regu-
larly with business sector representatives and obtain their views on ex-
port control policy and foreign availability, and to keep the public
fully informed of changes in export control policy and procedures.

Section 4(c) would require the Secretary of Commerce to establish
at least three types of export licenses: (i) validated, (ii) qualified gen-
eral, and (iil) general—in addition to such other licenses as the Secre-
tary may establish. Validated licenses would be required primarily for
exports subject to COCOM controls; qualified general licenses would
be used primarily for multiple shipments to particular consignees or
end uses in controlled countries; and general licenses would authorize
exports without specific approval if in accordance with certain regula-
tions issued pursuant to this legislation. The Secretary of Commerce
would be required to establish qualified general license procedures
within 60 days after enactment of this bill.

Section 4(d) would establish export license review procedures which
would: (1) require all applications to be submitted to the Secretary
of Commerce and require the Secretary to make all determinations
with respect to such licenses in accordance with the procedures set
forth in subsection 4(d); (2) express the intent of Congress that the
Secretary make determinations on applications to the maximum ex-
tent possible without referral to other agencies; (3) require the Secre-
tary to seek information and recommendations from other appropriate
agencies as necessary and require such agencies to cooperate fully; (4)
require the Secretary within ten days after receiving an application
to acknowledge receipt, send a description of licensing procedures to
the applicant, return any incomplete application with information on
proper completion and resubmission, determine whether referral to
other agencies is necessary and so inform the applicant, and determine
whether referral to COCOM is necessary and so inform the applicant;
(5) require the Secretary to issue or deny within 90 days any license
not requiring referral to another agency, unless the applicant specif-
ically requests additional time for the Commerce Department to re-
view the application; (6) require the Secretary to submit applications
requiring review by other agencies to such agency within 30 days of
receipt, affording the applicant an opportunity upon request to review
the accuracy of the documentation submitted to other agencies; (7) re-
quire any agency to which the Secretary refers an application to return
its views within 30 days, or 60 if the agency requests additional time,
and authorize the Secretary to deem such agency to have no objection
to approval of the license if the agency fails to respond within the
specified period; (8) require the Secretary to issue or deny any license
requiring interagency referral within 90 days of receiving the views
of the other agency or agencies, unless the applicant specifically re-
%uests additional time for review of the application; (9) require the

ecretary to inform the applicant of questions and objections to ap-
proval of the application raised by other agencies and accord the ap-
plicant an opportunity to respond in writing before a final decision
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is made; (10) inform the applicant of specific reasons for denial, to
the maximum extent consistent with U.S. national security or foreign
policy; (11) authorize the Secretary of Defense to review any exports
controlled for national security reasons and, whenever he determines
the export will make a significant contribution to the military poten-
tial of any country which would prove detrimental to U.S. national
security, recommend to the President disapproval of the export; (12)
authorize the Secretary of Defense to determine in consultation with
the Secretary of Commerce which licenses must be reviewed by the
Secretary of Defense and require the Secretary of Defense to make a
recommendation within 30 days of receipt of an application; (13)
prohibit the Secretary of Commerce from issuing an export license
if the President notifies the Secretary within 30 days after receiving
the Secretary of Defense’s recommendation, that he disapproves such
export; (14) require the Secretary of Commerce to notify the appli-
cant of approval of a license subject to COCOM review; and (15) re-
quire all agencies to keep accurate records with respect to all export
applications.

Section 4(e) would require the Secretary of Commerce to monitor
exports and export contracts of any non-agricultural goods when the
volume in relation to domestic supply contributes, or may contribute,
to an increase in domestic prices or a domestic shortage, and such price
increase or shortage has, or may have, a serious adverse impact on the
economy, any sector thereof, or any industry or substantial segment
thereof. Monitoring would be required to commence early enough to
provide sufficient data for the purposes of the bill and to include data
following the date of a petition filed under section 7(a) (1). Weekly
monitoring reports would be required unless the Secretary determines
information is only sufficient for monthly reports.

Section 4(f) would authorize the President to impose export license
fees when imposing controls pursuant to section 3(2) (C) of this bill.

Section 4(g) would prohibit the export of domestically produced
crude oil transported by pipeline over rights-of-way granted pursuant
to the Trans-Alaska Pipeline Authorization Act (except when swap-
ped for convenience or transportation efficiency with an adjacent for-
eign state or temporarily exported across such state) unless the Presi-
dent makes and publishes an express finding that such exports: (i) will
not diminish U.S. refined petroleum supplies; (ii) will result within 3
months in lower acquisition costs to refiners for imported crude and re-
duced wholesale and retail prices of products refined from such im-
ported crude; (iii) will be made only pursuant to contracts which may
be terminated if U.S. crude supplies are interrupted, threatened, or
diminished ; (iv) are clearly necessary to protect the national interest;
and (v) are in accordance with the bill’s provisions. Notwithstanding
the foregoing, the President would be authorized to export oil to any
foreign nation with which the U.S. has a bilateral international oil
supply agreement prior to May 1, 1979 or with which the U.S. has en-
tered into a multilateral supply arrangement pursuant to section 251
(d) of the Energy Policy and Conservation Act.

Section 4 (1) would exclude petroleum products refined in U.S. For-
eign Trade Zones or Guam from export controls imposed pursuant to
section 3(2) (C), unless the Secretary of Commerce finds a product to
be in short supply.
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Section 4 (i) would prohibit export controls pursuant to this bill on
any agricultural commodity, including fats, oils, animal hides and
skins, unless the Secretary of Agriculture approves such controls. The
Secretary of Agriculture would not be authorized to approve such con-
trols during any period he determined the supply of such commodity
to be in excess of the requirements of the domestic economy, unless the
President determines controls are needed for national security or for-
eign policy reasons. The Secretary of Agriculture would not be author-
ized to approve such controls unless he has given full consideration to
the alternative of using the' Commodity Credit Corporation (“CCC”)
to purchase such commodity and arrange sales to foreign governments
so as to stabilize markets and maximize returns to agricultural pro-
ducers, and determined controls are preferable to such use of the CCC.
Agricultural commodities purchasec{)for future export could be stored
in the U.S. and exported later with the approval of the Secretary of
Commerce, in consultation with the Secretary of Agriculture, under
specified conditions.

Section 4(j) would provide that nothing in this bill or rules or regu-
lations issued thereunder shall be donstrued to require authority or
permission to export, except where required by the President to achieve
the policies set forth in section 3 of this bill.

Section 4 (k) would authorize the President to delegate his authority
under this bill to such Government departments, agencies, or officials
as he chooses, but not to any official of a department or agency whose
head is not appointed with the advice and consent of the Senate.

Section 4(1) would require any U.S. firm agreeing with a foreign
government agency to which exports are restricted for national secu-
rity purposes to report such agreement to the Secretary of Commerce
if 1t cites an intergovernmental agreement encouraging technical co-
operation and is intended to result in the export from the U.S. of
unpublished technical data. The requirement would not apply to
educational institutions. . »

Section 4(m) would authorize the Secretary of State, in consulta-
tion with the Secretaries of Defense and Commerce, to negotiate
with other countries to restrict exports,

Section 4(n) would require the President to negotiate with other
COCOM nations for the purpose of reaching agreements to (1)
publish COCOM control lists and related %onnation; (2) hold
periodic high-level meetings to provide guidance on export control
policy to COCOM; (3) modify COCOM export controls to a level
accepted and enforced by all participating governments; and (4)
adopt more effective export control enforcement procedures.

Section 4(0) would authorize the Secretary of Commerce to pro-
vide for annual increases in the performance levels of controlled
goods or technology in order periodically to remove obsolete con-
trols, unless another Government agency objects to such removal
and the Secretary determines, on the basis of such objection, not to
decontrol the goods or technology. The Secretary wou}d be required
to consider removing site visitation requirements for decontrolled
items.

Section 4(p) would prohibit the export of horses by sea for
slaughter unless the Secretary, in consultation with the Secretary
of Agriculture, determined that no horse in a particular consign-
ment was being exported for purposes of slaughter.
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FOREIGN BOYCOTTS

Sections 5(a) and 5(b) contain the antiboycott provisions adopted
in the Export Administration Amendments of 1977, P.L. 95-52, and
which appear as sections 4A (a) and (b) of the Export Adminis-
tration Act of 1969, as amended. No changes are made in those pro-
visions and they need not be described in geta.il here.

Section 5(c) could repeat in this bill the provision in section 205
of P.L. 95-52 which states that the anti-boycott provisions preempt
any law, rule, or regulation pertaining thereto of any of the several
States or the District of Columbia, and any of the territories or
possessions of the United States, or of any governmental subdivi-
sion thereof.

PROCEDURES FOR HARDSHIP RELIEF FROM EXPORT CONTROLS

Section 6 would repeat without change the provisions of the
present section 4B of the Export Administration Act of 1969, as
amended, which enable persons suffering unique hardship due to
export controls to petition the Secretary of Commerce for relief
from such comtrols. The Secretary would be required to grant or
deny relief within 80 days, having considered a list of factors set
forth in the bill.

PETITIONS FOR MONITORING OR CONTROLS

Section 7 would enable any entity representative of an industry
or substantial segment of an industry processing any material or
commodity to petition the Secretary of Commerce requesting con-
trols or monitoring of such exports. The Secretary would be required
to publish the petition in the Federal Register within 15 days and
invite public comment for 30 days after publication. At the request
of any person the Secretary would be obliged to hold public hear-
ings on the petition, in which case the 30 day period would be
extended to 45 days. The Secretary would be required to decide
within 30 days thereafter whether to impose monitoring, or controls,
or both. If the Secretary decides to impose monitoring or controls,
proposed regulations would have to be published within 15 days
after such decision and final regulations 30 days thereafter. The
Secretary would have authority to impose monitoring or controls
on a temporary basis anytime after a petition is filed.

CONSULTATION AND STANDARDS

Section 8(a) would require consultation between concerned and
affected Government agencies regarding export control policies,
and would require the President to consult with private industry.
The Secretary of Commerce would be required to consult with the
Secretary of Energy to determine whether to impose short supply
controls on energy equipment exports.

Section 8(b) would require the encouragement of the use of
private competitive trade channels, including small business, mer-
chant exporters as well as producers, and established and new
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exporters, in authorizing exports under controls applied pursuant
to this bill

Section 8(c) would authorize the Secretary of Commerce to
appoint technical advisory committees (“TACs”) composed of
representatives of U.S. industry and government knowledgeable with
respect to particular groupings of goods or technology, for the pur-

ose of obtaining their advice on export control policy matters
including technical matters, foreign availability, licensing proce-
dures, and proposed revisions in COCOM controls. The Secretary
of Commerce would be authorized to reimburse TAC members for
expenses. Each TAC would be required to meet at least every 3
months and would terminate after two years unless extended by the
Secretary for another two years. The Secretary would be required
to disclose to TACs adequate information on export control policy,
consistent with mational security and foreign policy, to facilitate
their work. Whenever a TAC certifies that foreign availability suffi-
cient to render U.S. controls on particular goods or technology inef-
fective exists, the Secretary shall investigate and report to the TAC
on whether the Secretary concurs, and 1if so, submit a recommen-
dation to the President.

VIOLATIONS

Section 9 of the bill would provide maximum fines of five times
the value of the exports involved or $50,000, whichever is greater,
or imprisonment of up to five years, or both for knowingly violating
any provision of this bill or regulation issued thereunder. Willful
exports contrary to the hill or regulations, with knowledge such
exports will benefit a country to which exports are restricted for
national security or foreign policy purposes, are punishable by fines
up to five times the value of the exports involved or $100,000, which-
ever is greater, or up to ten years imprisonment, or both. Civil
penalties up to $10,000 for each violation of this bill would be author-
ized by administrative procedure, as would suspension’ or revoca-
tion of authority to export. Procedures would be established for
imposing administrative sanctions, collecting fines, and bringing
civil actions for payment of fines.

ENFORCEMENT

Section 10(a) would authorize investigations, inspections and sub-
poenas of records as necessary to enforce this bill.

Section 10(b) of the bill would provide that no person be excused
from complying with any requirements of section 10 because of his
privilege against self-incrimination, however the immunity provisions
of the Compulsory Testimony Act (49 U.S.C. 46) would apply if
specifically claimed.

Section 10(¢) would provide that confidential information obtained
under the bill be exempt from disclosure unless the Secretary deter-
mines withholding such information is contrary to the national interest.
Nothing in the bill would authorize withholding any information from
committees or subcommittees of Congress of appropriate jurisdiction.
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No such committee or subcommittee would be authorized to disclose
confidential information unless the full committee determined with-
holding the information to be contrary to the national interest.

Sectio 10(d) would require that reporting requirements under the
bill be designed so as to minimize cost and inconvenience, and be
periodically reviewed and revised, to the extent feasible consistent with
effective enforcement and compilation of useful trade statistics.

EXEMPTION FROM CERTAIN PROVISIONS RELATING TO ADMINISTRATIVE
PROCEDURE AND JUDICIAL REVIEW

Section 11(a) would exempt functions exercised under this Act,
except administrative proceedings under section 9(c) (2). concerning
administrative sanctions, from the operation of the Administrative
Procedure Act, sections 551, 533 through 559, and 701 through 706
of title 5, U.S.C. .

Section 11(b) would express the intent of Congress that regulations
be issued in proposed form for public comment whenever practicable,
and that where regulations are issued with immediate effect, a. public
comment period be provided and the regulations re-issued thereafter
in final form. The Secretary would be required to include in annual
reports to Congress a detailed accounting of cases in which regulations
were not issued in proposed form prior to taking effect.

ANNUAL REPORT

Section 12 would require the Secretary of Commerce to make annual
reports to Congress, would specify the content of such reports, and
would require other departments and agencies to cooperate fully with
the Secretary in the preparation of such reports. '

DEFINITIONS

Section 13 would define the terms : “person”, “Upited States person”,
“goods”, and “technology” for the purpose of the bill.

EFFECTS ON OTHER ACTS

Section 14 would provide that the Act of February 15, 1936 (49
Stat. 1140), concerning tinplate scrap and the Mutual Defense As-
sistance Act of 1951, as amended (22 U.SC. 1611-1613d), be super-
seded. The President would be required to exercise authority under
this bill in coordination with authority, exercised under section 38 of
thg Arms Export Control Act (22 U.S.C. 2778).

AUTHORIZATION OF APPROPRIATIONS

Section 15(a) would prohibit any appropriation to the Commerce
Department for expenses to carry out the purposes of the bill for any
fiscal year after fiscal year 1980, unless previously and specifically au-
thorized by legislation. o

Section 15(b) would authorize appropriations to the Commerce
Department of $8 million (plus necessary amounts for increases In
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salary, pay, retirement, other employee benefits authorized by law,
and other nondiscretionary costs) for fiscal year 1980 to administer
the bill, of which $1.25 million is to be used exclusively to establish
the capability to make foreign availability assessments called for by
section 4(b) (1).

EFFECTIVE DATE

Section 16 would provide that this bill take effect upon expiration
of the Export Administration Act of 1969 (September 30, 1979),
and that all outstanding delegations, rules, regulations, orders, li-
censes, or other forms of administrative action under the Export Con-
trol Act of 1949 or section 6 of the Act of July 2, 1940 (54 Stat. 714),
or the Export Administration Act of 1969, shall remain in force until
amended or revoked.

TERMINATION DATE

Section 17 would provide that authority granted by this bill ter-
minate September 30, 1983, unless terminated earlier by Presidential
proclamation.

FISCAL IMPACT STATEMENT

In accordance with section 252 (a) of the Legislative Reorganization
Act of 1970, the Committee estimates the bill will result in additional
outlays during fiscal year 1980 of $7,600,000. This concurs with the
estimate prepared by the Congressional Budget Office, which follows:

. CongressioNaL Bupeer OFFICE,

- U.S. CoNeGress,
Washington, D.C., May 15, 1979.
Hon. WiLLiaM ProxMire, .
Chairman, Committee on Banking, Housing and Urban A ffairy,
U.S.'Senate, Washington, D.C.

Dear Mr. Cuaryan : Pursuant to section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has prepared the
at%ached cost estimate for S. 737, the Export Administration Act of
1979,

Should the committee so desire, we would be pleased to provide fur-
ther details on this estimate.

Sincerely,
Avce M. Rivuin, Director.

Coxoeressionarn. Bupecer Orrice—Cost EsTiMATE

May 15, 1979.

1. Bill number: S. 737,

2, Bill title: Export Administration Act of 1979.

3. Bill status: As ordered reported by the Senate Committee on
Banking, Housing and Urban Affairs, May 7, 1979.

4. Bill purpose: This bill grants authority to the Department of
Commerce (DOC), in conjunction with other departments and agen-
cies, to regulate exports, improve the efficiency of export regulation,
and to minimize any adverse impact of trade regulation on the United

S.Rept. 96=169 ===5
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States business community. The bill also authorizes the DOC’s Bureau
of Trade Regulation to administer the anti-boycott compliance pro-
gram. It would establish within the Office of Export Administration
the capability for monitoring and gathering information on the for-
eign availability of goods and technology subject to export control.

S. 737 authorizes appropriations of $8 million in fiscal year 1980, of
which $1.25 million is for the sole purpose of establishing and main-
taining foreign availability assessments. In addition, it authorizes
additional amounts as may be necessary for increases in salary, pay,
retirement, other employee benefits authorized by law, and other non-
discretionary costs.

The authorization level for fiscal year 1978 and 1979 combined was
$14 million. The authorization level specified in the bill for fiscal year
1980 exceeds the President’s 1980 budget request by $0.9 million.

5. Cost estimate:

IBy fiscal years; in miilions of dolars}

1980 1981 1982 1983 1984

Estimated authorization level:
Function 370 ... .o ooo...
Funetion 920, .. ..o omeiaeiiait

Estimated outlays:
Funetion 370 ... ... ...
Function 920. . _c e vommaaoeaos

6. Basis of estimate : For the purpose of this estimate, it is assumed
that the full amount authorized for fiscal year 1980 will be appropri-
ated prior to the beginning of the year. In addition to the $8 million
specifically authorized, it 1s estimated that an additional $0.4 million
will be required for employee pay and benefits as authorized in the bill.
This figure was estimated at 5.5 percent of the authorized pay and
benefit levels.

Outlays were estimated based on historical spendout rates for all but
the $1.25 million specifically allocated for monitoring foreign goods
and technology. It is assumed that some new staff will be required to
perform this function, and therefore outlay rates for the $1.25 mil-
lion were adjusted downward to allow for phasing-in of the new
program. ‘

7. Estimate comparison : None.

8. Previous CBO estimate: On May 14, 1979, the Congressional
Budget Office prepared a cost estimate for H.R. 4034, the House version
of the Export Administration Act Amendments of 1979. Title I of H.R.
4034 authorized to be appropriated an estimated $7.5 million in fiscal
year 1980 and an estimated $8.4 million in fiscal year 1981 for this pur-
pose. It did not earmark funds specifically for establishing and main-
taining foreign availability assessments.

.9. Estimate prepared by : Mary Maginniss (225-7760).

10. Estimate approved by :

C. G. NucgoLs,

"(For James L. Blum, Assistant Director for Budget Analysis.)
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Evavrvarion oF REGurATORY IMPACT

In accordance with subsection 5(a) of rule XXIX of the Standing
Rules of the Senate, the Committee has evaluated the regulatory im-
pact of this bill. The Committee believes that provisions in the bill
which will reduce the number of separate export license applications
required and expedite the review of applications by the Department of
Commerce and other departments and agencies will reduce substan-
tially the regulatory burden on United States exporters. The Com-
mittee notes, however, that provisions added to S. 737 in Committee
markup which are intended to encourage more frequent imposition of
monitoring or controls on exports of nonagricultural commodities in
short supply situations may increase somewhat the regulatory bur-
den on such exporters and other producers of the commodities affected.
Overall the Committee believes the effect of S. 737 will be to reduce
regulatory impact of export controls.

Cranges Iv Existing Law

Paragraph (4) of rule XXIX of the Standing Rules of the Senate
provides that whenever a committee reports a bill or joint resolution
repealing or amending any statute or part thereof, the committee
report shall include a comparative textual analysis of statutory pro-
visions regealed or amended and the bill or joint resolution. S. 737
as ordered reported by the Committee on Banking, Housing, and
Urban Affairs would neither repeal nor amend the Export Admin-
istration Act of 1969, as amended, and the Mutual Defense Assistance
Act of 1951 (Battle Act), as amended (22 U.S.C. 1611-1613d), but
would supersede both statutes on October 1, 1979. The Committee
has decided to treat S. 737 for the purpose of complying with para-
graph (4) of rule XXIX as if S. 737 amended both statutes. On that
basis, existing law which would be superseded and not incorporated in-
to S. 737 is enclosed in brackets; matter appearing in S. 737 which
does not appear in the existing statutes is printed in italic; existing
law which would be superseded and would be incorporated verbatim
in 8. 737 is shown in roman with corrected references to sections, sub-
sections, paragraphs, ete. in S. 737.

[ExrorT ADMINISTRATION AcCT OF 1969 As AMENDED AND ExTENDED]
Export Administration Act of 1979 '

AN ACT

[To provide for continuation of authority for regulation of exports]

To provide authority to regulate exports, to improve the efficiency
of export regulation, and to minimize interference with the ability to
engage in commerce.

SHERT TITLE

Secrion 1. This Act may be cited as the “Export Administration
Act of [1969.”] 1979.”
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FINDINGS

Skc. 2. The Congress makes the following findings:

(1) The ability of United States citizens to engage in international
commerce is a fundamental concern of United States policy.

(2) Exports contribute significantly to the balance of trade, em-

ployment, and production of the United States.
[(1)] (3) The availability of certain materials at home and abroad
varies so that the quantity and composition of [U.S.J United States
exports and their distribution among importing countries may affect
the welfare of the domestic economy and may have an important bear-
ing upon fulfillment of the foreign policy of the United States.

[(2)}Y (4) [The unrestricted export of materials, information, and
technology Exports of goods or technology without regard to whether
they make a significant contribution to the military potential of [any
other nation or nations] individual countries or combinations of coun-
tries may adversely affect the national security of the United States.

[(3)] (5) The [unwarranted] restriction of exports from the
United States [has a} can have serious adverse effects on [our] the
balance of payments[,] and on domestic employment, particularly
when [export] restrictions applied by the United States are more ex-
tensive than [export restrictions] those imposed by [countries with
which the United States has defense treaty commitments.] other
countries.

[41(6)[The Uncertainty of export control policy [toward cer-
tain categories of exports has curtailed] can curtail the efforts of
American business [in those categories] to the detriment of the over-
all attempt to improve the trade %alance of the United States[.J and
to decrease domestic unemployment.

[(5)3(7) Unreasonable restrictions on access to world supplies
can cause worldwide political and economic instability, interfere with
free international trade, and retard the growth and development of
nations.

*(8) It is important that the administration of export controls im-
posed for national security purposes give special emphasis to the
need to control exports of technology (and goods whach contribute
significantly to the transfer of such technology) which could make a
significant contribution to the military potential of any country or
combination of countries which would be-detrimental to the national
security of the United States.

DECLARATION OF POLICY

Skc. 3. The Congress makes the following declarations: )
(1) It is the policy of the United States [both (A)] to méni-
mize uncertainties in export control policy and to encourage
trade with all countries with which we have diplomatic or trading
relations, except those countries with which such trade has been
determined by the President to be against the national interest[.]-
[and (B) to restrict the export of goods and technology which
would make a significant contribution to the military potential
of any other nation or nations which would prove detrimental to
the national security of the United States.]
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(2) It is the policy of the United States to [use export controls
(A) to the extent necessary to protect the domestic economy from
the excessive drain of scarce materials and to reduce the serious
inflationary impact of foreign demand, (B) to the extent necessary
to further significantly the foreign policy of the United States
and to fulfill its international responsibilities, and (C) to the
extent necessary to exercise the necessary vigilance over exports
from the standpoint of their significance to the national security
of the United States.] restrict the ability to export only after
full consideration of the impact on the economy of the United
States and only to the extent necessary—

(A4) to prevent the export of goods and technology which
which would make a significant contribution to the military
potential of any other nation or nations which would prove
detrimental to the national security of the United States,

(B) to further significantly the foreign policy of the United
States or-to fulfill its declared international obligations; and

(C) to protect the domestic economy from the excessive
drain of scarce materials and to reduce the serious inflationary

. impact of foreign demand.

(3) It is the policy of the United States (A) to [formulate,
reformulate, and] apply any necessary controls to the maximum
extent possible 1n cooperation with all nations, and (B) to
[formulate] encourage observance of a [unified trade] uniform
export control policy [to be observed by all such nations.J by all
nations with which the United States has defense treaty commit-
ments.

(4) Is is the policy of the United States to use its economic
resources and trade potential to further the sound growth and
stability of its economy as well as to further its national security
and foreign policy objectives.

(5) It is the policy of the United States—(A) to appose re-
strictive trade practices or boycott fostered or imposed by foreign
countries against other countries friendly to the United States
or against any United States person; (B) to encourage and, in
specified cases, to require United States persons engaged in the
export of [articles, materials, supplies.J goods and technology or
other information to refuse to take actions, including furnishing
information or entering into or impiementing agreements, which
have the effect of furthering or supporting the restrictive trade
practices or boycotts fostered or imposed by any foreign country
against a country friendly to the United States or against any

nited States person; awdy (C) to foster international cooperation
and development of international rules and institutions to assure
reasonable access to world supplies.

(6) Isis the policy of the United States that the desirability of
subjecting, or continuing to subject, particular [articles, ma-
terials, or supplies, including technical dataJ goods or technology
or other information[,] to United States export controls should
be subjected to review by and consultation with representatives of
appropriate United States Government agencies and [qualified
experts from] private industry.
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(7) It is the policy of the United States to use export controls,
including license fees, to secure the removal by foreign countries of
restrictions on access to supplies where such restrictions have or
may have a serious domestic inflationary impact, have caused or
may cause a serious domestic shortage, or have been imposed for
purposes of influencing the foreign policy of the United States.
In effecting this policy. the President shall make every reasonable
effort to secure the removal or reduction of such restrictions, pol-
icies, or actions through international cooperation and agreement
before resorting to the imposition of controls on [the} exports
[of materials] from the United States [Provided, that] No ac-
tion taken in fulfillment of the policy set forth in this paragraph
shall apply to the export of medicine or medical supplies.

(8) It is the policy of the United States to use export controls
to encourage other countries to take immediate steps to prevent the
use of their territor[yJées or resources to aid, encourage, or give
sanctuary to those persons involved in directing, supporting, or
participating in acts of international terrorism. To achieve this
objective, the President shall make every reasonable effort to se-
cure the removal or reduction of such assistance to international
terrorists through international cooperation and agreement be-
fore resorting to the imposition of export controls.

(9) It is the policy of the United States to cooperate with other
nations with which the United States has defense treaty commit-
menits in restricting the export of goods and technology which -
would make a significant contribution to the military potential of
any country or combination of countries which would prove detri-
mental to the security of the United States or to the security of
those countries with which the United States has defense treaty
commitments. ’

AUTHORITY

[(b)T(a) (1) ETo effectuate] To the extent necessary to carry out
the policies set forth in section 3 of this Act, the President, by rule
or regulation, may prohibit or curtail the exportfation except under
such rules and regulations as he shall prescribe] of any farticles,
materials, or supplies, including technical data or any other informa-
tion] goods or technology, or for the purposes of section § informa-
tion, subject to the jurisdiction of the United States or exported by any
person subject to the jurisdiction of the United States. To the extent
necessary to achieve effective enforcement of this Act, these rules and
regulations may apply to the financing. transporting, and other serv-
icing of exports and the participation therein by any person. In cur-
tailing the exportation of any articles. materials, or supplies to effect-
uate the policy set forth in section 3(2)[(A)J(C) of this Act, the
President is authorized and directed to allocate a portion of export
licenses on the basis of factors other than a prior history of
exportation. _

(2) (A) In administering export controls for national securitv pur-
poses as prescribed in section 3(2)(C)J(A) of this Act, United
States policy toward individual countries shall not be determined ex-
clusively on the basis of a country’s Communist or non-Communist
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status but shall take into account such factors as the country’s present
and potential relationship to the United States, its present and poten-
tial relationship to countries friendly or hostile to the United States,
its ability and willingness to control retransfers of United States ex-
ports in accordance with United States policy, and such other factors
as the President may deem appropriate. The President shall [period-
ically] review not less frequently than every three years in the case
of controls maintained cooperatively with other nations, and annually
in the case of all other controls, United States policy toward individual
countries to determine whether such policy is appropriate in light of -
the factors specified in the preceding sentence. [The results of such
review, together with the justification for United States policy in light
of such factors, shall be reported to Congress not later than December
31, 1978, in the semiannual report of the Secretary of Commerce re-
(ﬁlired by section 10 of this Act, and in every second such report
thereafter.] '

(B) Rules and regulations under this subsection fo carry out the
policy set forth in section 3(2) (A) of this Act may provide for denial
of any request or application for authority to export [articles, mate-
rials, or supplies, including technical data or any other information,]}
goods or technology from the United States, its territories and posses-
sions, [to] which would make a significant contribution to the military
potential of any nation or combination of nations thretening the na-
tional security of the United States if the President determines that
their export [w] could prove detrimental to the national security of
the United States. /n administering export controls for national secu-
rity purposes as prescribed in section 3(2)(A) of this Act, priority
shall be given to preventing the effective transfer to countries to which
exports are controlled for national security purposes of goods and
technology critical to the design, development, production, or use of
military systems which would make a significant contribution to the
military potential of any nation or nations which could prove detri-
mental to the national security of the United States. The Secretary of
Commerce in consultation with the Secretary of Defense, shall review
and revise not less frequently than every hree years in the case of con-
trols maintained cooperatively with other nations, and annually in
the case of all other controls, export controls maintained for national
security purposes pursuant to this Act for the purpose of insuring
that such controls are limited, to the maximum extent possible con-
sistent with the purposes of this Act, to such militarily critical qoods
and technologies and the mechanisms through which they may be ef-
fectively transferred. _

(C) Ezport controls maintained for foreign policy purposes shatl
expire on December 31, 1979, or one year after imposition, whichever
18 later, unless extended by the President in accordance with this para-
graph subparagraph and subparagraph (D). Any such extension
and any subsequent extension shall not be for a period of more than
one year. When imposing, increasing, or extending export controls
for foreign policy purposes pursuant to the authority provided by
this Act. the President shall consider—

(?) alternative means to further the foreign policy purposes in
question;
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(%) the Likelikood that foreign competitors will join the United
States in effectively controlling such exports;
(i) the probability that such controls will achieve the intended
foreign policy purpose;
() the effect of such controls on United States exports, em-
loyment, and production, and on the international reputation
of the United States as a supplier of goods and technology;
(v) the reaction of other coumtries to the imposition or en-
largement of such export controls by the United States; and
(vi) the foreign policy consequences of not imposing controls.
(D) Whenever the President imposes, increases, or extends export
controls for foreign policy purposes pursuant to authority provided
by this Act, he shall inform the Congress of his action within 30 days
and, to the extent consistent with the national interest, make public
a report specifying his conclusions with respect to each of the matters
considered as provided in subparagraph (C') of this paragraph and
indicating how such export controls will further significantly the
foreign policy of the United States or fulfill its declared international
obligations. '
(£) The President shall not impose export controls for foreign
policy or national security purposes on the export from the United
States of [articles, materials, or supplies, including technical data or
other information,] goods or techmnology which he determines are
available without restriction from sources outside the United States
in significant quantities and comparable in quality to those produced
in the United States, unless the President determines that adequate
evidence has been presented to him demonstrating that the absence
of such controls would prove detrimental to the foreign policy or
national security of the United States. [The nature of such evidence
shall be included in the semiannual report required by section 10 of
this Act.] Whereas, in accordance with this paragraph, export con-
trols are imposed for foreign policy or national security purposes not-
withstanding foreign availability, the President shall take steps to
initiate negotiations with the governments of the appropriate foreign
countries for the purpose of eliminating such availability. '
Sec. 4. [(a)] (b) (1) Except as otherwise provided in this Act,
[TXthe Secretary of Commerce shall [institute such organizational
and procedural changes in any office or division of] reorganize the De-
partment of Commerce [which has heretefore exercised functions
relating to the control of exports and continues to exercise such con-
trols under this Act as he deterimnes are] as necessary to [facilitate
and] effectuate the [fullest implementation of the] polic[yJ}ies set
forth in this Act [with a view to promoting trade with all nations with
which the United States is engaged in trade, including trade with (A)
those countries or groups of countries with which other countries or
ups of countries having defense treaty commitments with the
United States have a significantly larger percentage of volume of trade
than does the United States, and (B) other countries eligible for trade
with the United States but not significantly engaged in trade with the
United States. In addition, tJ7he Secretary of Commerce shall
[review] prepare and maintain [any] a list of [articles, materials, or
supplies, Including technical data or other information,] goods and
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technology the export[ation] of which from the United States, its
territories and possessions, [ was heretofore] is prohibited or [curtailed
with a view to making promptly such changes and revisions in such
list as may be necessary or desirable in furtherance of the policy, pur-
poses, and provisions of] regulated pursuant to this Act. [The Secre-
tary shall include a detailed statement with respect to actions taken
in compliance with the provisions of this paragraph in the second
quarterly report (and in any subsequent report with respect to actions
taken during the preceding quarter) made by him to the Congress after
the date of enactment of this Act pursuant to section 10.] 7'he Secretary
shall review such list not less frequently than every three years in the
case of controls maintained cooperatively with other nations, and
annually in the case of all other controls, in order to make promptly
such changes and revisions as may be necessary or desirable in further-
ance of the policies set forth in this Act. The Secretary shall include
in each review an assessment of the availability from sources outside
the United States, its territories and possessions, of goods and technol-
ogy in significant quantities and comparable in quality to those items
included on such list. In order to further effectuate the policies set
forth in this Act, the Secretary shall establish within the Office of
Export Administration a capability for monitoring and gathering
information on the foreign availability of goods and technology subject
to export control. - ‘

(2) The Secretary of Commerce shall [use all practicable means
available to him to keep the business sector of the Nation fully ap-
prised of changes in export control policy and procedures instituted in
conformity with this Act with a view to encouraging the widest pos-
sible trade.] keep the public fully apprised of changes in export control
policy and procedures instituted in conformity with this Act with a
view to encouraging trade. The Secretary shall meet regularly with
representatives of the business sector in order to obtain their views on
export control policy and the foreign availability of goods and
technology. o

- () (1) (A)To effectuate the policies set forth in this Act, the Secre-
tary of Commerce shall establish at least the following three types of.
licenses in addition to such other types as the Secretary may deem
appropriate :

(2) A validated license.

(%2) A qualified general license.

(¢i2) A general license.

(B) Asused in this subsection—

(2) a “validated license” is a license authorizing the export of
goods or technology pursuant to an application by an exporter in
accordance with rules and regulations issued pursuant to this Act.
A validated license may be required for the ewport of goods and
technology subject to multilateral controls in which the United
States participates or as determined pursuant to paragraph (2)
of this subsection; .

(%) a “qualified general license” is a license authorizing the
export to any destination of goods or technology, or a class of
goods or technology, subject to the conditions contained in rules
and regulations issued pursuant to this Act, including conditions
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pertaining to approval of the particular consignee and end-use of
the goods or technology. The goods and technology subject to
control by qualified general license shall be determined pursuant
to paragraph (2) of this subsection,; and

() a“general license” is a license authorizing the export of a
class of goods or technology without specific approval if the export
is effectad in accordance with the conditions contained in rules and
regulations issued pursuant to this Act.

(2) To effectuate the policies set forth in section 3 of this Act, it is
the intent of Congress that the use of validated licenses be limited to
the greatest extent possible to the control of the export of goods and
technology which are subject to multilateral controls in which the
United States participates. To the extent that the President deter-
mines that the policies set forth in section 3 of his Act require the con-
trol of the export of other goods and technology, or more stringent
controls than the multidateral controls, he will report to the Congress
not later than 6 months after the date of enactment of this Act, and
thereafter in each annual report, the reasons for the need to impose,
or to continue to impose, such. controls. It is further the intent of Con-
gress that export controls which exceed the multilateral controls shall
be effected to the greatest extent possible consistent with the purposes
of this Aet by means of qualified general licenses.

(8) Not later than 60 days after the date of enactment of this Act,
the Secretary of Commerce shall establish procedures for the approval
of goods and technology that may be exported pursuant to a qualified
general license.

(@) (1Y (AL (g) (1) It is the intent of Congress that any export li-
cense application required under this Act shall be approved or dis-
approved within 90 days of its receipt. Upon the expiration of the 90-
day period beginning on the date of its receipt, any export license
application required under this Act which has not been approved or’
disapproved shall be deemed to be approved and the license shall be
issued unless the Secretarv of Commerce or other official exercising
authority under this Act finds that additional time is required and
notifies the applicant in writing of the specific circumstances requiring
such additional time and the estimated date when the decision will
be made.

(2) (A) With respect to any export license application not finally
approved or disapproved within 90 davs of its receipt as provided
in paragraph (1) of this subsection, the applicant shall. to the maxi-
mum extent consistent with the national security of the United States,
be specifically informed in writing of questions raised and negative
considerations or recommendations made by any agencv or depart-
ment of the Government with respect to such license application, and
_ shall be accorded an opportunity to respond to such questions, con-
siderations. or recommendations in writing prior to final approval or
disapproval by the Secretary of Commerce or other official exercising
authority under this Act. In making such final approval or disap-
proval, the Secretary of Commerce or other official exercising author-
ity under this Act shall take fully into account the applicant’s response.
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(B) Whenever the Secretary determines that it is necessary to refer
an export license application to any interagency review process for
approval, he shall first, if the applicant so requests, provide the ap-
plicant with an opportunity to review any documentation to be sub-
mitted to such process for the purpose of describing the export in
question, in order to determine whether such documentation accurate-
ly describes the proposed export.

(3) In any denial of an export license application, the applicant
:calhal_l lb; informed in writing of the specific statutory basis for such

enial.

All export license applications required under this Act shall be
submitted by the applicant to the Secretary. All determinations with
respect to any such application shall be made by the Secretary, sub-
ject to the procedure provided in this subsection.

(B) Itis the intent of Congress that a determination with respect to
any export license application be made to the maximum extent pos-
8ible by the Secretary without referral of such application to any
other Government agency.

(C) To the extent necessary, the Secretary shall seek information
and recommendations from the several executive departments and inde-
pendent agencies concerned with aspects of our domestic and foreign
policies and operations having an important bearing on exports. These
departments and agencies shall cooperate fully in rendering such. infor-
mation and recommendations. »

(8) Within ten days after the date on which any export licens
application is received, the Secretary shall—

(4) send the applicant an acknowledgement of the receipt of the
application and the date of the receipt;

(B) submit to the applicant a written description of the procedures
required by this subsection, the responsibilities of the Secretary and
of other agencies with respect to the application, and the rights of the
applicant;

(C) return the application without action if the application is
improperly completed or if additional information is required, with
sufficient information to permit the application to be properly resub-
matted, in which case if such application is resubmitted, it shall be
treated as a new application for the purpose. of caleulating the time
periods prescribed in this subsection;

(D) determine whether it is necessary to submit the application to
any other agency and, if such submission is determined to be neces-
sary, inform the applicant of the agency or agencies to which the
application will be referred; and

(E) determine whether it is necessary to submit the application to
a multilateral review process, pursuant to a multilateral agreement,
formal or informal, to which the United States is a party and, if so,
inform the applicant of this requirement.

(8) In each case in which the Secretary determines that it is not
necessary to submait an application to any other agency for its informa-
tion and recommendations, a license shall be formally issued or denied
within 90 days of the receipt of a properly completed application,
unless additional time is required and the applicant specifically re-
Quests am extension.
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(4) In each case in which the Secretary determines that it is neces-
sary to submit an application to any other agency for its informa-
tion and recommendations, the Secretary shall, within 30 days of the
receipt of a properly completed application—

(4) submit the application together with all necessary analysis
and recommendations of the Department of Commerce concur-
rently to other appropriate agencies; and :

(B) if the applicant so requests, provide the applicant with an
opportunity to review for accuracy any documentation to be sub-
matted to such other agencies with respect to such application for
the purpose of describing the export in question in order to deter-
mine whether such documentation accurately describes the pro-
posed export. o

(5) (4) Any agency to which an application is submitted pursuant
to paragraph (4) shall submit to the Secretary, within 30 days after
its receipt of the application, the information or recommendations re-
quested with respect to such application. Except as provided in sub-
paragraph (B), any such agency which does not submit its
recommendations within the time period prescribed in the preceding
sentence shall be deemed by the Secretary to have no objection to the
approval of such application.

(B) If the headp or acting head of any such agency notifies the
Secretary before the expiration of the time period provided in sub-
paragraph (A) for submission of its recommendations that more time
is required for review by such agency, such agency shall have an addi-
tional 30-day period to submit its recommendations to the Secretary.
If such agency does not so submit its recommendations within the
time period prescribed by the preceding sentence, it shall be deemed
by the Secretary to have mo objection to the approval of such
application.

(6) (A) Within 90 days after receipt of other agency recommenda-
tions, as provided for in paragraph (5), the Secretary shall formally
issue or deny a license, unless additional time is required and the
applicant specifically requests an extension. In deciding whether to
issue or deny a license, the Secretary shall take into account any recom~
mendation of an agency advising on the application in question. In
cases where the Secretary receives conflicting recommendations, the
Secretary shall, within the 90 days provided for in this subsection,
take such action as may be necessary to resolve such conflicting rec-
ommendations.

(B) In cases where the Secretary receives questions or negative con-
siderations or recommendations from other agencies advising on an
application. the Secretary shall, to the maximum extent consistent with
the national security or foreign policy of the United States, inform the
applicant of the specific questions raised and any negative considera-
tions or recommendations made by an agency, and shall accord the
applicant an opportunity. before the final determination with respect
to the appplication is made, to respond in writing to such questions,
considerations, or recommendations.

(C) In cases where the Secretary has determined that an applica- ~
tion should be denied, at the time of the formal denial. the applicant
shall be informed, to the maximum extent consistent with the national
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security or foreign policy of the United States, of the specifi reasons
for such denial.

L[(h) (1)) (7)(4) [The Congress finds that the defense posture of
the United States may be seriously compromised if the Nation’s goods
and technology are exported to a country to which exports are re-
stricted for national security purposes without an adequate and knowl-
edgeable assessment being made to determine whether export of such
goods and technology will make a significant contribution to the mili-
tary potential of such country. It is the purpose of this subsection to
provide for such an assessment and to authorize} Notwithstanding any
other provision of this subsection, the Secretary of Defense s author-
ized to review any proposed export of any goods or technology to any
[such] country o which exports are controlled for national security
purposes and, whenever he determines that the export of such goods or
technology will make a significant contribution, which would prove
detrimental to the national security of the United States, to the mili-
tary potential of any such country, to recommend to the President
that such export be disapproved.

[2] (B) Notwithstanding any other provision of law, the Secre-
tary of Defense shall determine, in consultation with the [export
control office to which licensing requests are made.J Secretary. and
confirm in writing the types and categories of transactions which
should be reviewed by him [to carry out the purpose of this subsec-
tion.] in ovder to make a determiration referred to in subparagraph
(A). Whenever a license or other authority is requested for the export -
[of such goods or technology] to any country to which exports are
[restricted] controlled for national security purposes, of goods or
technology within any such type or category, [the appropriate export
control office or agency to whom such request is made] the Secretary
shall notify the Secretary of Defense of such request, and [such office]
the Secretary may not issue any license or other authority pursuant
to such request [prior to] before the expiration of the period within
which the President may disapprove such export. The Secretary of
Defense shall carefully consider all notifications submitted to him
pursuant to this sub[sectionJparagraph and, not later than 30 days
after notification of the request shall—

FAJ (¢) recommend to the President that he disapprove any
request for the export of any goods or technology to any such
country if he determines that the export of such goods or tech-
nology will make a significant contribution. which would prove
detrimental to the national security of the United States, to the
military potential of such country or any other country ;

[BY (é) notify such office or agency that he will interpose
no objection if appropriate conditions desiened to achieve the
purposes of this Act are imposed] notify the Secretary that he
would recommend approval subject to specified conditions,; or

[CY (4%) [indicate that he does not intend to interpose an
objection to the export of such goods or technology.] recommend
to the Secretary that the export of goods or technology be ap-

roved.
If the President notifies [such office or agency.] the Secretary, with-
in 30 days after receiving a recommendation from the Secretary, that
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he disapproves such export, no license or other [authorization] au-
thority may be issued for the export of such goods or technology to
such country.

[(3) Whenever the President exercises his authority under this
subsection to modify or overrule a recommendation made by the Sec-
retary of Defense pursuant to this section, the President shall submit
to the Congress a statement indicating his decision together with the
recommendation of the Secretary of Defense.

(4) Asused in this subsection—

(A) the term ‘goods or technology’ means—

(i) machinery, equipment, capital goods, or computer soft-
ware; or

(ii) any license or other arrangement for the use of any
patent, trade secret, design, or plan with respect to any item
described in clause (i) ; and

(B) the term ‘export control office’ means any office or agency
of the United States Government whose approval or permission
is required pursuant to existing law for the export of goods or
technology.]

(0) The Secretary shall approve or disapprove a license ap-
plication, and issue or deny a license, in accordance with the
provisions of the paragraph, and, to the extent applicable, in
accordance with the time periods and procedures otherwise set
forth in this subsection. »

(8) In any case in whick an application, which has been finally ap-
proved under paragraph (4), (7), or (8) of this subsection, ts re-
quired to be submitted to a multilateral review process, pursuant to
a multilateral agreement, formal or informal, to which the United
States is a party, the license shall not be issued as prescribed in such
paragraphs, but the Secretary shall notify the applicant of the ap-
proval (and the date of such approval) of the application by the
Secretary subject to such multilateral review. The license shall be
issued upon approval of the application under such multilateral review.

(9) The Secretary and any agency to which any application is re-
ferred under this subsection shall keep accurate records with respect
to all applications considered by the Secretary or by any such agency.

[(c)J(e) (1) To effectuate the policy set forth in section
3(2)[(A)]J(CO) of this Act, the Secretary of Commerce shall monitor
exports, and contracts for exports, of any [article, material, or supply]
goods (other than a commodity which is subject to the reporting re-
quirements of section 812 of the Agricultural Act of 1970) when the
volume of such exports in relation to domestic supply contributes, or
may contribute, to an increase in domestic prices or a domestic short-
age, and such price increase or shortage has, or may have, a serious ad-
verse impact on the economy, [or] any sector thereof[.], or any in-
dustry or substantial segment thereof. Such monitoring shall com-
mence at a time adequate to insure that data will be available which
is sufficient to permit achievement of the policies of this Act[.], and
shall include the gathering of data concerning the volume of exports
indicated under all contracts providing for the export of such goods
following the date of the filing of the petition under section 7(a) (1).
Information which the Secretary requires to be furnished in effecting
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such monitoring shall be confidential, except as provided in paragraph
(2) of this subsection and in the last two sentences of section [7] 70(c¢)
of this Act.

(2) The results of such monitoring shall, to the extent practicable,
be aggregated and included in weekly reports setting forth, with re-
spect to each [article, material, or supply)item monitored, actual
and anticipated exports, the destination by country, and the domestic
and world wide price, supply, and demand. Such reports may be made
monthly if the Secretary determines that there is insufficient informa-
tion to justify weekly reports.

L(1)]1 (f) In imposing export controls to effectuate the policy stated
in section 3(2)L[(A)J(¢) o¥ this Act, the President’s authority shall
include but not be limited to, the imposition of export license fees.

L[(e)1(g) (1) Notwithstanding any other provision of this Act and
notwithstanding subsection (u) of section 28 of the Mineral Leas-
ing Act of 1920, as amended (30 U.8.C. 185), no domestically produced
crude oil transported by pipeline over rights-of-way granted pursuant
to [section 28] the requirements of section 203 of the Trans-Alaska
Pipeline Authorization Act (43 U.S.C. 1653) (except any such crude
oil which (A) is [exchanged in similar quantity for convenience or
increased efficiency of transporttation with persons or the government
of an adjacent foreign state,] is exported, for the purpose of effectuat-
ing an exchange in which the crude oil is exported to an adjacent
foreign state to be refined and consumed therein, in exchange for the
same quantity of crude oil being exported from that state to the United
States; such exchange must result through convenience or increased
efficiency of transportation in lower prices for consumers of petroleum
products in the United States as described in paragraph (2)(A4) (i)
of this subsection, or (B) is temporarily exported for convenience or
increased efficiency of transportation across parts of an adjacent for-
eign state and reenters the United States) may be exported from the
United States, its territories and possessions, [during the 2-year period
beginning on the date of enactment of this subsection] unless the re-
quirements of paragraph (2) of this subsection are met.

(2) Crude ol subject to the prohibition contained in paragraph (1)
may be exported only if—

(A) the President makes and publishes an express finding that
exports of such crude oil [—] including exchanges—

(i) will not diminish the total quantity or quality of
petroleum [available to the United States,] refined within,
stored within, or legally committed to be transported to and
sold within the United States;

(it) [will have a positive effect on consumer oil prices by
decreasing the average crude oil acquisition costs of refiners,]

. will, within 3 months following the initiation of such exports
or exchanges, result in (a) acquisition costs to the refiners
being lower than the acquisition costs such refiners would
hawe to pay for the domestically produced crude oil in the
absence of such an export or exchange and (b) that not less
than 76 percent of the savings shall be reflected in reduced
wholesale and retail prices of products refined from such im-
ported erude oil;
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(iii) will be made only pursuant to contract[s} which may
be terminated if the [petroleum] crude oil supplies of the
United States are interrupted, [or seriously] threatened, or
diminished;

(iv) are [in] clearly necessary to protect the national in-
terest; and

(v) are in accordance with the provisions of this Act; and

(B) the President reports such finding to the Congress [as an
energy action (as defined in section 551 of the Energy Policy
and Conservation Act).J and the Congress within 60 days there-
after passes a concurrent resolution of approval.
[The Congressional review provisions of such section 551 shall
apply to an energy action reported in accordance with this para-
graph, except that for purposes of this paragraph, any reference
in such section to a period of 15 calendar days of continuous ses-
sion of Congress shall be deemed to be a reference to a period
of 60 calendar days of continuous session of Congress and the
period specified in subsection (f) (4) (A) of such section for com-
glitte:(le action on a resolution shall be deemed to be 40 calendar

ays.

(3) Notwithstanding the foregoing provisions of this subsection or
any other provision of law including subsection (u) of section 28 of
the Mineral Leasing Act of 1920, the President may export oil other-
wise subject to this subsection to any forcign nation with whom the
United States has entered into a bilateral international oidl supply
agreement prior to June 25, 1979, or to any foreign nation with whom
the United States has entered into a multilateral supply arrangement
pursuant to section 251(d) of the Energy Policy and Conservation
Aect, provided, that the President promptly notifies Congress of each
such agreement.

E()J(2) Petroleum products refined in United States Foreign-
Trade Zones, or in the United States Territory of Guam, from foreign

" crude oil shall be excluded from any quantitative restrictions imposed
pursuant to section 3(2)[(A)J (€) of this Act, except that, 1f the
Secretary of Commerce finds that a product is in short supply, the
Secretary of Commerce may issue such rules and regulations as may
be necessary to limit exports.

L(£)1(¢) (1) The authority conferred by this section shall not be
exercised with respect to any agricultural commodity, including fats
and oils or animal hides or skins, without the approval of the Secretary
of Agriculture. The Secretary of Agriculture shall not approve the
exercise of such authority with respect to any such commodity during
any period for which the supply of such commodity is determined by
him to be in excess of the requirements of the domestic economy, ex-
cept to the extent the President determines that such exercise of au-
thority is required to effectuate the policies set forth in [clause (B)
or (C) of %aragraph (2) of section 3] sections 3(2) (4) or (B) of
this Act. The Secretary of Agriculture shall not approve the exercise
of such authority with respect to any such commodity unless he has
(2) given full consideration to the alternative of using the Commodity
Credit Corporation to purchase such commodity and arrange sales to
foreign governments in accordance with the provisions of the Com-



46

modity Credit Corporation Charter Act so as to stabilize markets and
maximize returns to agricultural producers, and (it) determined that
export controls are preferable to such use of the authority granted by
the Commodity Credit Corporation Charter Act.

(2) Upon approval of tﬁe Secretary of Commerce, in consultation
with the Secretary of Agriculture, agricultural commodities purchased
by or for use in a foreign country may remain in the United States for
export at a later date free from any quantitative limitations on export
which may be imposed pursuant to section 3(2)[(A)] (C) of this
Act subsequent to such approval. The Secretary of Commerce may not
grant approval hereunder unless he receives adequate assurance and,
in conjunction with the Secretary of Agriculture, finds (4) that such
commodities will eventually be exported, (B) that neither the sale nor
export thereof will result in an excessive drain of scarce materials and
have a serious domestic inflationary impact, () such commodities in
the United States will not unduly limit the space available for storage
of domestically owned commodities, and (D) that the purpose of such
storage is to establish a reserve of such commodities for later use, not
including resale to or use by another country. The Secretary of Com-
merce is authorized to issue such rules and regulations as may be nec-
essary to implement this paragraph.

[(3) If the authority conferred by this section is exercised to pro-
hibit or curtail the exportation of any agricultural commodity in order
to effectuate the policies set forth in clause (A) or (B) of paragraph
(2) of section 3 of this Act, the President shall immediately report
such prohibition or curtailment to the Congress, setting forth the rea-
sons therefor in detail. If the Congress, within 30 days after the date
of its receipt of such report, adopts a concurrent resolution disapprov-
ing such prohibition or curtailment, then such prohibition or curtail-
ment shall cease to be effective with the adoption of such resolution.
In the computation of such 30-day period, there shall be excluded the
days on which either House is not in session because of an adjournment
of more than 3 days to a day certain or because of an adjournment of
the Congress sine die.] ’

L(d)7 () Nothing in this Act or the rules or regulations thereunder
shall be construed to require authority or permission to export, except
where required by the President to effect the policies set forth in section
3 of this Act.

[(e)J (%) The President may delegate the power, authority, and
discretion conferred upon him by this Act to such departments, agen-
cies, or officials of the Government as he may deem appropriate[.], ez-
cept that no authority under this Act may be delegated to, or exercised
by, any official of any department or agency whose head is not ap-
pointed by and with the advice and consent of the Senate.

(D) (1) Any United States firm, enterprise, or other nongovern-
mental entity which, for commercial purposes, enters into an agree-
ment with an agency of a government in another country to which
exports are restricted for national security purposes, which agreement
cites an intergovernmental agreement calling for the encouragement of
" techmical cooperation and is intended to result in the export from the
United States to the other party of unpublished technical data of

United States origin, shall report such agreement to the Secretary of
Commerce.
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(2) The provisions of this subsection shall not apply to colleges,
unwersities, or other educational institutions.

(8) The Secretary of Commerce is authorized to issue such rules
and regulations as are necessary to implement the provisions of this
subsection.

(m) The Secretary of State, in consultation with the Secretary of
Defense, the Secretary of Commerce, and the heads of other appropre-
ate departments and agencies, shall be responsible for negotiations
with other countries regarding their cooperation in restricting the
export of goods and technologies whose export should be restricted
pursuant to section 3(9) of this Act, as authorized under section 4(a)
(1) of this Act, including negotiations on the basis of approved ad-
ministration positions as to which goods and technologies should be
subject to multilaterally agreed export restrictions and what condi-
tions should apply for exceptions from those restrictions.

(n) The President shall enter into negotiations with the govern-
ments participating in the group known as the Coordinating Commit-
tee (hereinafter in this subsection referred to as the “Committee”)
with a view toward reaching—

(4) an agreement to publish the list of items controlled for ex-
port by agreement of the Committee, together with all notes, un-
derstandings, and other aspects of such list, and all changes there-
toy

(B) 'an agreement to hold periodic meetings of such govern-
ments with high-level representation from such governments, for
the purpose of providing guidance on export control policy issues
to the Comumittee;

(C) an agreement to modify the scope of the export controls
imposed by agreement of the Committee to a level accepted and
E/Zd orced by all govermments participating in the Committee;

(D) an agreement on more effective procedures for enforcing
" the export controls agreed to pursuant to subparagraph (C).
The President shall report in detail, in each annual report required b
section 12 of this Act, until the negotiations required by paragrap
(2) are concluded, on the progress of such negotiations.

(0) In order to ensure that requirements for validated licenses and
qualified general licenses are periodically removed as goods or tech-
nology subject to such requirements become obsolete with respect to
the national security of the United States, regulations issued by the
Secretary may, where appropriate, provide for annual increases in the
performance levels of goods or technology subject to any such licensing
requirement. Any such goods or technology which no longer meet the
performance levels sstablished by the latest such increase shall be
removed from the list established pursuant to subsection (b) (1) of this
section unless, under such exceptions and under such procedures as the
Secretary shall prescribe, any other Government agency objects to
such removal and the Secretary determines, on the basis of such objec-
tion, that the goods or technology shall not be removed from the list.
Consideration shall also be given by the Secretary, where appropriate,
to removing site visitalion requirements for goods and technology
which are removed from the above-mentioned list unless objections de-
scribed in this subsection are raised.
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[(k)J(p) (1) Notwithstanding any other provision of this Act, no
horse may be exported by sea from the United States, its territories
and possessions, unless such horse is part of a consignment of horses
with respect to which a waiver has been granted under paragraph (2)
of this subsection.

(2) The Secretary of Commerce, in consultation with the Secretary
of Agriculture, may issue rules and regulations providing for the
granting of waivers permitting the export by sea of a specified con-
signment of horses, if the Secretary of Commerce, in consultation with
the Secretary of Agriculture,,determines that no horse in that con-
signment is being exported for purposes of slaughter.

[(m) (1) Crime control and detection instruments and equipment
shall be approved for export by the Secretary of Commerce only pur-
suant to a validated export license. ,

[ (2) The provisions of this subsection shall not apply with respect to
exports to countries which are members of the Nortgx Atlantic Treaty
Organization or to Japan, Australia, or New Zealand. .

[ (m) No article, material or supply, includin%technical data or other
information, other than cereal grains and additional food products,
subject to the jurisdiction of the United States or exported by any per-
son subject to the jurisdiction of the United States may be exported to
Uganda until the President determines and certifies to the Congress
that the Government of Uganda is no longer committing a consistent
pattern of gross violations of human rights.] :

FOREIGN BOYCOTTS

Sec. [4A.] 5. (a) (1) For the purpose of implementing the policies
set forth in section 3(5) (A) and (B), the President shall issue rules
and regulations prohibiting any United States person, with respect to
his activities in the interstate or foreign commerce of the United
States, from taking or knowingly agreeing to take any of the follow-
ing actions with intent to comply with, further, or support any boy-
cott fostered or imposed by a foreign country against a country which
is friendly to the United States and which is not itself the object of
any form of boycott pursuant to United States law or regulation:

(A) Refusing, or requiring any other person to refuse, to do
business with or in the boycotted country, with any business con-
cern organized under the laws of the boycotted country, with any
national or resident of the boycotted country, or with any other
person, fpursuant to an agreement with, a requirement of, or a
request from or on behalf of the boycotting country. The mere ab-
sence of a business relationship with or in the boycotted country,
with any business concern organized under the laws of the boy-
cotted country, with any national or resident of the boycotted
country, or with any other person, does not indicate the existence
of the intent required to establish a violation of rules and regula-
tions issued to carry out this subparagraph.

(B) Refusing, or requiring any other person to refuse, to em-
ploy or otherwise discriminating against any United States person
on the basis of race, religion, sex, or national origin of that person
or of any owner, officer, director, or employee of such person.
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(C) Furnishing information with respect to the race, religion,
sex, or national origin of any United States person or of any owner,
officer, director, or employee of such person.

(D) Eurnishing information about whether any person has,
has had, or proposes to have any business relationship (including
a relationship by way of sale, purchase, legal or commercial repre-
sentation, shipping or other transport, insurance, investment, or
supply) with or in the boycotted country, with any business con-
cern organized under the laws of the boycotted country, with any
national or resident of the boycotted country, or with any other
person which is known or believed to be restricted from having any
business relationship with or in the boycotting country. Nothing
in this paragraph shall prohibit the furnishing of normal business
information in a commercial context as defined by the Secretary
of Commerce.

(E) Furnishing information about whether any person is a
member of, has made contributions to, or is otherwise associated
with or involved in the activities of any charitable or fraternal or-
ganization which supports the boycotted country.

(F) Paying, honoring, confirming, or otherwise implementing a

* letter of credit which contains any condition or requirement com-
pliance with which is prohibited by rules and regulations issued
pursuant to this paragraph, and no United States person shall, as
a result of the application of this paragraph, be obligated to pay
or otherwise honor or implement such letter of credit.

(2) Rules and regulations issued pursuant to paragraph (1) shall

provide exceptions for— '

(A) complying or agreeing to comply with requirements (i)
prohibiting the import of goods or services from the boycotted
country or goods produced or services provided by any business
concern organized under the laws of the boycotted country or by
nationals or residents of the boycotted country, or (ii) prohibit-
ing the shipment of goods to the boycotting country on a carrier
of the boycotted country, or by a route other than that prescribed
by the boycotting country or the recipient of the shipment :

(B) complying or agreeing to comply with import and shipping
document. requirements with respect. to the country of origin, the
name of the carrier and route of shipment. the name of the sup-
plier of the shipment or the name of the provider of other services,
except that no information knowingly furnished or conveved in
response to such requirements may be stated in negative, blacklist-
ing, or similar exclusionary terms [after the expiration of 1 vear
following the date of enactment of the Export Administration
Amendments of 1977]on or after June 22. 1978, other than with
respect to carriers or route of shipment as may be permitted by
such rules and regulations in order to comply with precauntionary
requirements protecting against war risks and confiscation ;

(C) complying or agreeing to comply in the normal course of
business with the unilateral and specific selection by a bovcotting
country. or national or resident thereof. of carriers, insurers, sup-
pliers of services to be performed within the boycotting country
or specific goods which. in the normal course of business. are identi-
fiable by source when imported into the boycotting country;
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(D) complying or agreeing to comply with export require-
ments of the boycotting country relating to shipments or trans-
shipments of exports to the boycotted country, to any business
concern of or organized under the laws of the boycotted country,
or to any national or resident of the boycotted country;

(E) compliance by an individual or agreement by an individ-
ual to comply with the immigration or passport requirements of
any country wtih respect to such individual or any member of
such individual’s family or with requests for information regard-
ing requirements of employment of such individual within the
boycotting country ; and

(F) compliance by a United States person resident in a foreign
country or agreement by such person to comply with the laws of
that country with respect to his activities exclusively therein,
and such rules and regulations may contain exceptions for such
resident complying with the laws or regulations of that foreign
country governing imports into such country of trademarked,
tradenamed, or similarly specifically identifiable products of com-
ponents of products for his own use, including the performance
of contractual services within that country, as may be defined
by such rules and regulations.

(3) Rules and regulations issued pursuant to paragraphs (2)(C)
ang (2))(%9‘) shall not provide exceptions from paragraphs (1) (B)
and (1) (C).

(4) Nothing in this subsection may be construed to supersede or
lsimit the operation of the antitrust or civil rights laws of the United

tates. : :

(5) Rules and regulations.pursuant to this subsection shall be issued
not later than 90 days after the date of enactment of this section and
shall be issued in final form and become effective not later than 120
days after they are first issued, except that (A) rules and regulations
prohibiting negative certification may take effect not later than 1
year after the date of enactment of this section, and (B) a grace
period shall be provided for the application of the rules and regula-
tions issued pursuant to this subsection to actions taken pursuant to a
written contract or other agreement entered into on or before May 16,
1977. Such grace period shall end on December 31, 1978, except that
the Secretary of Commerce may extend the grace period for not to
exceed 1 additional year in any case in which the Secretary finds that
good faith efforts are being made to renegotiate the contract or agree-
ment in order to eliminate the provisions which are inconsistent with
the rules and regulations issued pursuant to paragraph (1).

(6) This Act shall apply to any transaction or activity undertaken,
by or through a United States or other person, with intent to evade the
provisions of this Act as implemented by the rules and regulations
1ssued pursuant to this subsection, and such rules and regulations
shall expressly provide that the exceptions set forth in paragraph (2)
shall not permit activities or agreements (expressed or implied by a
course of conduct, including a pattern of responses) otherwise pro-
hibited. which are not within the intent of such exceptions.

(b) (1) In addition to the rules and regulations issued pursuant
to subsection (a) of this section, rules and regulations issued under
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section 4[(b)J(a) of this Act shall implement the policies set forth
in section 3(5).

(2) Such rules and regulations shall require that any United States
person receiving a request for the furnishing of information, the
entering into or implementing of agreements, or the taking of any
other action referred to in section 3 (5) shall report that fact to the Sec-
retary of Commerce, together with such other information concerning
such request as the Secretary may require for such action as he may
deem appropriate for carrying out the policies of that section. Such
person shall also report to the Secretary of Commerce whether he
intends to comply and whether he has complied with such request. Any
report filed pursuant to this paragraph after the date of enactment
of this section shall be made available promptly for public inspection
and copying, except that information regarding the quantity, descrip-
tion, and value of any [articles, materials, and supplies, including
technical data and other information.} goods or technology to which
such report relates may be kept confidential if the Secretary deter-
mines that disclosure thereof would place the United States person
involved at a competitive disadvantage. The Secretary of Commerce
shall periodically transmit summaries of the information contained
in such reports to the Secretary of State for such action as the Sec-
retary of State, in consultation with the Secretary of Commerce, may
deem appropriate for carrying out the policies set forth in section
3(5) of this Act.

(¢) The provisions of this section and the rules and regulations is-
sued pursuant thereto shall preempt any law, rule, or requlation of
any of the several States or the District of Columbia, and any of the
territories or possessions of the United States, or of any governmental
subdivision thereof, which law, rule, or regulation pertains to par-
ticipation in, compliance with, implementation of, or the furnishing
of information regarding restrictive trade practices or boycotts fos-
tered or imposed by foreign countries against other countries.

PROCEDURES FOR HARDSHIP RELIEF FROM EXPORT CONTROLS

Sec. [4B]. 6. (a) Any person who, in his domestic manufacturing
process or other domestic business operation, utilizes a product pro-
duced abroad in whole or in part from a commodity historically ob-
tained from the United States but which has been made subject to ex-
port controls, or any person who historically has exported such a
commodity, may transmit a petition of hardship to the Secretary of
Commerce requesting an exemption from such controls in order to
alleviate any unique hardship resulting from the imposition of such
controls. A petition under this section shall be in such form as the
Secretary of Commerce shall prescribe and shall contain information
demonstrating the need for the relief requested.

(b) Not later than [30] thirty days after receipt of any petition
under subsection (a), the Secretary of Commerce shall transmit a
written decision to the petitioner granting or denying the requested
relief. Such decision shall contain a statement setting forth the Secre-
tary’s basis for the grant or denial. Any exemption granted may be
subject to such conditions as the Secretary deems appropriate.
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(c) For purposes of this section, the Secretary’s decision with respect
to the grant or denial of relief from unique hardship resulting directly
or indirectly from the imposition of controls shall reflect the Secre-
tary’s consideration of such factors as— .

(1) Whether denial would cause a unique hardship to the appli-
cant which can be alleviated only by granting an exception to the
applicable regulations. In determining whether relief shall be

granted, the Secretary will take into account :

(A) ownership of material for which there is no practicable
domestic market by virtue of the location or nature of the
material ;

(B) dpotentiad serious financial loss to the applicant if not
granted an exception;

(C) inability to obtain, except through import, an item
essential for domestic use which 1s produced abroad from the
commodity under control;

(D) the extent to which denial would conflict, to the par-
ticular detriment of the applicant, with other national poli-
cies including those reflected in any international agreement
to which the United States is a party;

(E) possible adverse effects on the economy (including
unemployment) in any locality or region of the United
States; and

(F) other relevant factors, including the applicant’s lack
of an exporting history during any base period that may be

established with respect to export quotas for the particular
commodity[.] ; and '

(2) The effect a finding in favor of the applicant would have
on attainment of the basic objectives of the short supply control
program.

In all cases, the desire to sell at higher prices and thereby obtain greater
profits will not be considered as evidence of a unique hardship, nor will
circumstances where the hardship is due to imprudent acts or failure
to act on the part of the appellant.

PETITIONS FOR MONITORING OR CONTROLS

Sec. 7. (a) (1) Any entity, including a trade association, firm, or
certified or recognized union or growp of workers, which is represent-
ative of an industry or a substantial segment of an industry which
processes any material or commodity may transmit a written petition
to the Secretary of Commerce requesting the imposition of export con-
tracts, or the monitoring of ewports, or both, with respect to such
material or commodity.

(2) Each petition sholl be in such form as the Secretary of Com-
merce shall prescribe and shall contain information in support of the
action requested. '

(8) Within 15 days of receipt of any petition described in subsec-
tion (a), the Secretary of Commerce shall cause to be published a
notice in the Federal Register. The notice shall include (1) the name
of the material or commodity which i3 the subject of the petition, (2)
the Schedule B number of the material or commodity as set forth in
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the statistical Classification of Domestic and Foreign Commodities
Exported from the United States, (3) whether the petitioner is re-
questing that control or monitoring, or both, be imposed with respect
to the exportation of such material or commodity, and (4) provide
that interested persons shall have a period of 30 days commencing with
the date of publication of such notice to submit to the Secretary of
Commerce written data, views, on arguments, with or without oppor-
tunity for oral presentation. At the request of any person, the Secre-
tary shall conduct public hearings with respect to the subject of the
petition, in which event the 30-day period shall be cxtended to 45 days.

(¢) Within 30 days after the end of the 30-day or 45-day period
described in subsection (b), the Secretary of Commerce shall—

(1) determine whether to impose monitoring or controls or
both on the exportation (;I such material or commodity; or

(2) publish in the Federal Register a detailed statement of the
reasons for such determination. :

(d) Within 15 days following a decision under subsection (¢) to
impose monitoring or controls on the exportation of a material or
commodity, the Secretary shall publish in the Federal Register pro-
posed regulations with respect to such monitoring or controls. Within
30 days following the publication of such notice, and after consider-
ing any public comments, the Secretary shall publish and implement
final requlations.

(e) The procedures and time Uimits set forth in this section shall
take precedence over any review undertaken at the initiative of the
Secretary.

(f) The Secretary shall have the authority to impose monitoring or
controls on a temporary basis during the period following the filing
of a petition under subsection (a) (1) and his determination under sub-
section (c¢) if he seems such action to be necessary to effectuate the pol-
icy set forth in section 3(2) (C) of this Act.

(9) The authority under this section shall not be construed to affect
the authority of the Secretary of Commerce under any other provision
of this Act.

[CONSULTATION AND STANDARDS]

Sec. [5.3 8(a) In determining what shall be controlled or monitored
under this Act, and in determining the extent to which exports shall
be limited, any department, agency, or official making these determin-
tions shall seek information and advice from the several executive
departments and independent agencies concerned with aspects of our
domestic and foreign policies and operations having an important
bearing on exports. Such departments and agencies shall fully co-
operate in rendering such advice and information. Consistent with
considerations of national security, the President shall [from time to
time] seek information and advice from various segments of private
industry in connection with the making of these determinations. In
addition, the Secretary of Commerce shall consult with the [Federal
Energy Administration] Secretary of Energy to determine whether ,
[monitoring under section 4 of this Act is warranted] ¢n order to
effectuate the policy stated in section 3(2) (¢) of this Act, monitoring
or controls are necessary with respect to exports of facilities, machin-
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ery, or equipment normally and principally used, or intended to be
used, in the production, conversion, or transportation of fuels and
energy (except nuclear energy), including but not limited to, drilling
rigs, platforms, and equipment; petroleum refineries, natural gas
processing, liquefication, and gasification plants; facilities for produc-
tion of synthetic natural gas or synthetic crude oil; oil and gas pipe-
lines, pumping stations, and associated equipment; and vessels for
transporting oil, gas, coal, and other fuels.

(b) (1) In authorizing exports, full utilization of private competi-
tive trade channels shall be encouraged insofar as practicable, giving
consideration to the interests of small business, merchant exporters as
well as producers, and established and new exporters, and provision
shall be made for representative trade consultation to that end. In
addition, there may be applied such other standards or criteria as may
be deemed necessary by the head of such department, or agency, or
official to carry out the policies of this Act. .

(2) Upon imposing quantitative restrictions on exports of any
[article, materiaﬁ), or supply} goods to carry out the (%olicy stated in
section 3(2) [(A)J (¢) of this Act, the Secretary of Commerce shall
include in |ihis] the notice published in the Federal Register an invi-
tation to all interested parties to submit written comments within
fifteen days from the date of publication of the impact of such re-
strictions and the method of licensing used to implement them.

(¢)(1) Upon written request by representatives of a substantial
segment of any industry which produces [articles, materials and sup-

. plies, including technical data and other information,J goods or tech-
nology which are subject to export controls or are being considered for
such controls because of their significance to the national security of
the United States, or whenever he deems appropriate to further the
purposes of this Act, the Secretary of Commerce shall appoint a tech-
nical advisory committee for any grouping of such [articles, materials,
and supplies, including technical data and other information,} goods
or technology which he determines is difficult to evaluate because of
questions concerning technical matters, worldwide availability and
actual utilization of produetion and technology, or licensing pro-
cedures. Each such committee shall consist of representatives of United
States industry and government, including the Departments of Com-
merce, Defense, and State, and, when appropriate, other Government
departments and agencies. No persons serving on any such committee
who is representative of industry shall serve on such committee for
more than four consecutive years.

(2) It shall be the duty and function of the technical advisory com-
mittees established under paragraph (1) to advise and assist the Sec-
retary of Commerce and any other department, agency, or official of
the Government of the United States to which the President has dele-
gated power, authority, and discretion under section 4[[(d)J(e) with
respect to actions designed to carry out the policy set forth in section
3 of this Act. Such committees, where they have expertise in such mat-
ters, shall be consulted with respect to questions involving (A) tech-
nical maters, (B) worldwide availability and actual utilization of pro-
duction technology, (C) licensing procedures which affect the level of
export controls applicable to any [articles, materials, and supplies,
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including technical data or other information,J goods or technology
and (D) exports subject to multilateral controls in which the United
States participates including proposed revisions of any such multi-
lateral controls. [The Secretary shall include in each semiannual re-
port required by section 10 of this Act an accounting of the consulta-
tion undertaken pursuant to this paragraph, the use made of the advice
rendered by the technical advisory committees pursuant to this para-
graph, and the contributions of the technical advisory committees to
carrying out the policies of this Act.J Nothing in this subsection shall
prevent the Secretary from consulting, at any time, with any person
representing industry or the general public regardless of whether such
person is a member of a technical advisory committee. Members of
the public shall be given a reasonable opportunity, pursuant to regu-
tions prescribed by the Secretary of Commerce, to present evidence
to such committees.

(8) Upon request of any member of any such committee, the Secre-
tary may, if he determines it appropriate, reimburse such member for
travel, subsistence, and other necessary expenses incurred by him in
connection with his duties as a member.

(4) Each such committee shall elect a chairman, and shall meet at
least every three months at the call of the Chairman, unless the Chair-
man determines, in consultation with the other members of the com-
mittee, that such a meeting is not necessary to achieve the purposes of
this Act. Each such committee shall be terminated after a period of two
years, unless extended by the Secretary for additional periods of two
years. The Secretary shall consult each such committee with regard
to such termination or extension of that committee.

(5) To facilitate the work of the technical advisory committees, the
Secretary of Commerce, in conjunction with other departments and
agencies participating in the administration of this Act, shall dis-
close to each such committee adequate information, consistent with
national security end foreign policy, pertaining to the reasons for the
export controls which are in effect or contemplated for the grouping
of [articles, materials, and supplies] goods or technology with respect
to which that committee furnishes advice.

(6) Whenever a technical advisory commitice certifies to the Secre-
tary of Commerce that goods or technology are available in fact from
sources outside the United States in sufficient quantity and of com-
parable quality so as to render United States export controis inef-
. fective in achieving the purposes of this Act, and provides adequate
doocumentation for such certification, the Secretary of Commerce shall
investigate and report to the technical advisory committee on whether
the Secretary concurs with the certification. IT the Secretary concurs,
the Secretary shall submit a recommendation to the President who
shall act in accordance with section 4(a) (2) (E) of this Aect.

VIOLATIONS

Sec. [6.J 9. () Except as provided in subsection .(b) of this
section, whoever knowingly violates any provision of this Act or
any regulation, order, or license issued.thereunder shall be fined mot
more than [$25,000 or imprisoned not more than one year, or both.
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For a second or subsequent offense, the offender shall be fined not
more than three times the value of the exports involvedJ flve times
the value of the exports involved or $50,000, whichever is greater,
or imprisoned not more than five years, or both.

(b) Whoever wilifully exports anything contrary to any provision
of this Act or any regulation, order, or license 1ssued thereunder,
with knowledge that such exports will be used for the benefit of
any country to which exports are restricted for national security or
foreign policy purposes, shall be fined not more than five times the
value of the exports involved or [$50,000.] $100,000 whichever is
greater, or imprisoned not more than [five] ten years, or both.

(¢) (1) The head of any department or agency exercising amy
functions under this Act, or any officer or employee of such depart-
ment or agency specifically designated by the head thereof, may
impose a civil penalty not to exceed $10,000 for each violation of
this Act or any regulation, order, or license issued under this Act,
either in addition to or in lieu of any other liability or penalty which
may be imposed.

2)(A) The authority [of] under this Act to suspend or revoke
the authority of any United States person to export [articles, mate-
rials, supplies, or technical data or other information,] goods or
technology may be used with respect to any violation of the rules
and regulations issued pursuant to section [4A] 5 (a) of this Act.

(B) Any administrative sanction (including any civil penalty or
any suspension or revocation of authority to export) imposed under
this Act for a violation of the rules and regulations issued pursuant
to section [4A] 5 (a) of this Act may be imposed only after notice
and opportunity for an ageéncy hearing on the record in accordance
with sections 554 through 557 of title 5, United States Code.

- (C) Any charging letter or other document initiating administra-
tive proceedings for the imposition of sanctions for violations of the
rules and regulations issued pursuant to section [4A} 5 (a) of
this Act shall be made available for public inspection and copying.

(d) The payment of any penalty imposed pursuant to subsection
(¢) may be made a condition, for a period not exceeding one year
after the imposition of such penalty, to the granting, restoration, or
continuing validity of any export license, permission, or privilege
granted or to be granted to the person upon whom such penalty is
imposed. In addition, the payment of any penalty imposed under sub-
section (¢) may be deferred or suspended in whole or in part for a
period of time no longer than any probation period (which may ex-
ceed one year) that may be imposed upon such person. Such a deferral
or suspension shall not operate as a bar to the collection of the penalty
in the event that the conditions of the suspension, deferral, or proba-
tion are not fulfilled.

(e) Any amount paid in satisfaction of any penalty imposed pur-
suant to subsection (c¢) shall be covered into the Treasury as a mis-
cellaneous receipt. The head of the department or agency concerned
may, in his discretion, refund any such penalty, within two years after
payment, on the ground of a material error of fact or law in the im-
position. Notwithstanding section 1346 (a) of title 28 [of the], [U.S.]
United States Code, no action for the refund of any such penalty may
be maintained in any court.
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(f) In the event of the failure of any person to pay a penalty im-
posed pursuant to subsection (¢), a civil action for the recovery thereof
may, in the discretion of the head of the department or agency con-
cerned, be brought in the name of the United States. In any such
action, the court shall determine de novo all issues necessary to the
establishment of liability. Except as provided in this subsection and
in subsection (d), no such liability shall be asserted, claimed, or recov-
‘ered upon by the United States in any way unless it has previously
been reduced to judgment. .

(g) Nothing in subsection (c¢), (d),or (f) limits—

(1) the availability of other administrative or judicial remedies
with respect to violations of this Act, or any regulation, order, or
license issued under this Act;

(2) the authority to compromise and settle administrative proceed-
ings brought with respect to violations of this Act, or any regulation,
order, or license issued under this Act; or

(8) the authority to compromise, remit or mitigate seizures and for-
feitures pursuant to section 1(b) of Title VI of the Act of June 15,
1917 (22 U.S.C. 401 (b)).

ENFORCEMENT

Sec. [7.]J 70. (a) To the extent necessary or appropriate to the
enforcement of this Act or to the imposition of any penalty, forfeiture,
or liability arising under the Export Control Act of 1949, the head
of any department or agency exercising any function thereunder (and
officers or employees of such department or agency specifically desig-
nated by the head thereof) may make such investigations and obtain
such information from, require such reports, or the keeping of such
records by, make such inspection of the books, records, and other
writings, premises, or property of, and take the sworn testimony of,
any person. In addition, such officers or employees may administer
oaths or affirmations, and may by subpoena require any person to
appear and testify or to appear and produce books, records, and other
writings, or both, and in the case of contumacy by, or refusal to obey
a subpoena issued to, any such person, the district court of the United
States for any district in which such person is found or resides or
transacts business, upon application, and after notice to any such
person and hearing, shall have jurisdiction to issue an order requiring
such person to appear and give testimony or to appear and produce
books, records, and other writings, or both, and any failure to obey
S}lllch o;der of the court may be punished by such court as a contempt
thereof.

(b) No person shall be excused from complying with any require-
ments under this section because of his privilege against self-incrim-
ination, but the immunity provisions of the Compulsory Testimony
Act of February 11, 1893 (27 Stat. 443 ; 49 U.S.C. 46) shall apply with
respect to any individual who specifically claims such privilege.

(¢) Except as otherwise provided by the third sentence of section
[4AJ 5 (b)(2) and by section [6] 9 (c¢)(2) (C) of this Act, [no de-
partment, agency, or official exercising any functions under this Act
shall publish or disclose information obtained hereunder which is
deemed confidential or with reference to which a request for confiden-
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tial treatment is made by the person furnishing such information, un-
less the head of such department or agency] information obtained
under this Act, which is deemed confidential or with reference to
which a request for confidential treatment is made by the person
furnishing such information, shall be exempt from disclosure under
section 552(b) (3) (B) of title 5, United States Code, and such infor-
mation shall not be published or disclosed unless the Secretary of
Commerce determines that the withholding thereof is contrary to the
national interest. Nothing in this Act shall be construed as authorizing
the withholding of information from Congress, and [any] el infor-
mation obtained a¢ any téime under this Aect or previous Acts regarding
the control of exports, including any report or license application re-
quired under section 4(b), shall be made available upon request to
any committee or subcommittee of Congress of appropriate jurisdic-
tion. No such committee or subcommittee shall disclose any information
obtained under this Act which is submitted on a confidential basis
unless the full committee determines that the withholding thereof is
contrary to the national interest.

(d) In the administration of this Act, reporting requirements shall
be so designed as to reduce the cost of reporting, recordkeeping, and
export documentation required under this Act to the extent feasible
consistent with effective enforcement and compilation of useful trade
statistics. Reporting, recordkeeping, and export documentation re-
quirements shall be periodically reviewed and revised in the light of
developments in the field of information technology. [A detailed
statement with respect to any action taken in compliance with this
subsection shall be included in the first quarterly report made pur-
suant to section 10 after such action.is taken.

(e) The Secretary of Commerce, in consultation with appropriate
United States Government departments and agencies and with ap-
propriate technical advisory committees established under section
5(c), shall review the rules and regulations issued under this Act
and the lists of articles, materials, and supplies which are subject to
export controls in order to determine how compliance with the pro-
visions of this Act can be facilitated by simplifying such rules and
. regulations, by simplifying or clarifying such lists, or by any other
means. Not later than one year after the enactment of this subsection,
the Secretary of Commerce shall report to Congress on the actions
taken on the basis of such review to simplify such rules and regula-
tions. Such report may be included in the semiannual report required
by section 10 of this Act.]

EXEMPTION FROM CERTAIN PROVISIONS RELATING TO ADMINISTRATIVE
PROCEDURE AND JUDICIAL REVIEW

Sec. [8.] 11. (a) Except as provided in section [6] 9 (c) (2), the
functions exercised under this Act are excluded from the operation of
sections 551, 533-559, and T01-706, of [Title 5 U.S.J title 5, United
States Code.

(b) 7t is the intent of Congress that, to the extent practicable, all
regulations imposing controls on exports under this Act be issued in
proposed form with meaningful opportunity for public comment be-
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fore taking effect. In cases where a requlation imposing controls under
this Act is issued with immediate effect, it is the intent of Congress
that meaningful opportunity for public comment also be provided and
that the regulation be re-issued in final form after public comments
have been fully considered. The Secretary shall include in the annual
report required by this Act a detailed accounting of the issuance of
regulations under the authority of this Act, including an explanation
of each case in which regulations were not issued in accordance with
the first sentence of this subsection.

[INFORMATION TO EXPORTERS]

[Skc. 9. In order to enable U.S. exporters to coordinate their busi-
ness activities with the export control policies of the U.S. Govern-
ment, the agencies, departments, and officials responsible for imple-
menting the rules and regulations authorized under this Act, shall,
if requested, and insofar as it is consistent with the national security, .
the foreign policy of the United States, the effective administration
of this Act, and requirements of confidentiality contained in this Act—

(1) inform each exporter of the considerations which may cause
his export license request to be denied or to be the subject of lengthy
examination;

(2) in the event of undue delay, inform each exporter of the cir-
cumstances arising during the Government’s consideration of his
export license application which are cause for denial or for further
examination ;

(8) give each exporter the opportunity to present evidence and
information which he believes will help the agencies, departments,
and officials concerned to resolve any problems or questions which
are, or may be, connected with his request for a license; and

(4) inform each exporter of the reasons for a denial of an export
license request.]

[rerorT]

[Sec. 10.(a) The head of any department or agency, or other
official exercising any functions under this Act, shall make a semian-
nual report® to the President and to the Congress of his operations
hereunder.

(b) (1) The report required for the first quarter of 1975 and every
report thereafter shall include summaries of the information con-
tained in the reports required by section 4(c)(2) of this Act, to-
gether with-an analysis by the Secretary of Commerce of (A) the
impact on the economy and world trade of shortages or increased
prices for articles, materials, or supplies subject to monitoring under
this Act, (B) the worldwide supply of such articles, materials and
supplies, and (C) actions taken by other nations in response to such
shortages or increased prices.

(2) Each such report shall also contain an analysis by the Secre-
tary of Commerce of (A) the impact on the economy and world
trade of shortages or increased prices for commodities subject to the
reporting requirements of section 812 of the Agricultural Act of
1970. (B) the worldwide supply of such commodities, and (1) actions

1 Frequency of reporting changed from quarterly by Public Law 93-608 of January 2,
975.
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being taken by other nations in response to such shortages or in-
creased prices. The Secretary of Agriculture shall fully cooperate
with the Secretary of Commerce in providing all information re-
quired by the Secretary of Commerce in making such analysis.

(c) Each semiannual report shall include an accounting of—

(1) any organizational and procedural changes instituted, any
reviews undertaken, and any means used to keep the business
ictor of the Nation informed, pursuant to section 4(a) of this

ct;

(2) any changes in the exercise of the authorities of section
4(Db) of this Act;

A (3) any delegations of authority under section 4(e) of this
ct;

(4) the disposition of export license applications pursuant to
section 4(g) and (h) of this Act;

(5) consultations undertaken with technical advisory com-
mittees pursuant to section 5 (c) of this Act; :

(6) violations of the provisions of this Act and penalties im-
posed pursuant to section 6 of this Aect; and

(7) a description of actions taken by the President and the
Secretary of Commerce to effect the policies set forth in sec-
tion 3(5) of this Act.]

ANNUAL REPORT

Sec. 12. (a) The Secretary of Commerce shall make an annual report
to the President and to the Congress on the implementation of this Act.
(b) Each annual report shall include an accounting of—

(1) actions taken by the President and the Secretary of Com-
merce to effect the anti-boycott policies set forth in section 3 (5)
of this Aet;

(2) organizational and procedural changes instituted and any
gem'ews undertaken in furtherance of the policies set forth in this

ct;

(3) efforts to keep the business sector of the Nation informed
about policies and procedures adopted under this Act;

(4) any changes in the exercise of the authorities of section 4
(a) of this Act;

(8) the results of review of United States policy toward individ-
wual countries called for in section 4 (a) (2) (4);

(8) the resudts, in as much detail as may be included consistent
with the natinal security and the need to maintain the confiden-
tiality of proprietary information, of the actions, including re-
views and revisions of export controls maintained for national
security purposes, required by section 4 (a) (2) (3);

(7) actions taken pursuant to section 4 (b) (1), including
changes made in control lists and assessments of foreign avail-
ability,

(8) evidence demonstrating a need to impose export controls
for national security or foreign policy purposes in the face of
foregin availability as set forth in section 4 (a) (2) (£);

(9) the information contained in the reports required by section
4 (e) (2) of this Act, together with an analysis of— :
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(A) the impact on the economy and world trade of short-
ages or increased prices for commodities subject to monitoring
wunder this Act or section 812 of the Agricultural Act of 1970,

(B) the worldwide supply of such commodities; and

(C) actions being taken by other nations in response to
such shortages or increased prices,; :

(10) delegations of authority by the President as provided for
under section 4 (k) of this Act;

y (11) the progress of negotiations under section 4(n) of this
cty

(12) the number and disposition of export license applications
t;zlking more than 90 days to process pursuant to section 4 (¢) of
this Act;

(18) consultations undertaken with technical advisory com-
mittees pursuant to section 8 (¢) of this Act, the use made of ad-
vice given, and the contribution such commitiees made in carrying
out the policies of this Act;

(14) wiolations of the provisions of this Act and penalties im-
posed pursuant to this Act; and '

(15) any revisions to reporting requirements prescribed in sec-
tion 10 (d). _

(¢) The heads of other involved departments and agencies shall fully
cooperate with the Secretary of Commerce in providing oll informa-
tion required by the Secretary of Commerce to complete the annual
reports. '

DEFINITIONS

Sec. [11.] 18. As used in this Act—

(1) the term “person” includes the singular and the plural and
any individual, partnership, corporation, or other form of asso-
ciation, including any government or agency thereof; and

(2) the term “United States persons™ means any United States
resident or national (other than an individual resident outside
the United States and employed by other than a United States
person), any domestic concern (including any permanent domes-
tic establishment of any foreign concern) and any foreign sub-
sidiary or affiliate (including any permanent foreign establish-
ment) of any domestic concern which is controlled in fact by such
domestic concern, as determined under regulations of the
President. i

(3) the term “goods”™ means any article, material, supply or
manufactured product, including inspection and test equipment,
and excluding technical data; and

(4) the term “technology™ means the information and know-
how that can be used to design, produce, manufacture, utilize, or
reconstruct goods, including computer software, and technical
data, but not the goods themselves.

EFFECTS ON OTHER ACTS

Sec. [12.3 4. (a) The Act of February 15, 1936 (49 Stat. 1140),
relating to the licensing of exports of tinplate scrap, is hereby super-
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seded; but nothing contained in this Act shall be construed to modify,
repeal, supersede, or otherwise affect the provisions of any other laws
authorizing control over exports of any commodity. '

(b) The authority granted to the President under this Act shall be
exercised in such manner as to achieve effective coordination with the
authority exercised under section [414 of the Mutual Security Act of
12% (22 U.S.C. 1934).] 38 of the Arms Exzport Control Act (22 U.8.C.
2778).

(C) On October 1,1979, the Mutual Defense Assistance Control Act
of 1951, as amended (22 U.8.0. 1611-1613(d), is superseded.

AUTHORIZATION OF APPROPRIATIONS

Skc. [13.] 75. (2) Notwithstanding any other provision of law, no
appropriation shall be made under any law to the Department of Com-
merce for expenses to carry out the purposes of this Act for any fiscal
year commencing on or after October 1, [1977] 7980, unless previously
and specifically authorized by legislation.

(b) There [is hereby] are authorized to be appropriated to the
Department of Commerce [$14,033,000] $8,000,000 (and such addi-
tional amounts as may be necessary for increases in salary, pay, retire-
ment, other employee benefits authorized by law, and other nondis- ~
cretionary costs) for fiscal [years 1978 and 19797 year 1980 to carry
out the purposes of this Act[.]. of which §1,2560,000 shall be available
ondy for purposes of establishing and maintaining the capability to
ma%e foreign availability assessments called for by section 4(d) (1).

EFFECTIVE DATE

Sec. [14.] 76. (a) This Act takes effect upon the expiration of the
Export [Control Act of 1949.] Admiénistration Act of 1969.

(b) All outstanding delegations, rules, regulations, orders, licenses,
or other forms of administrative action under the Export Control
Act of 1949 or section 6 of the Act of July 2, 1940 (54 Stat. 714), or
the Export Administration Act of 1969 shall, until amended or re-
voked, remain in full force and effect, the same as if promulgated
under this Act.

TERMINATION DATE

Sec. [15.] 17. The authority granted by this Act terminates on
September 30, [1979] 1983, or upon any prior date which the
[Congress by concurrent resolution or theJ President by proclamation
may designate.

MurvaL DEFENSE AssisTANCE CoNTROL AcT oF 1951, AS AMENDED
(BarTre Acr)

Mutual Defense Assistance Control Act of 1951, Public Law 82-213
[H.R. 4550], 65 Stat. 644, approved October 26, 1951, as amended by

Public Law 87-195 [S. 1983], 75 Stat. 424, 463, approved Septem-
. ber4,1961 :
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AN ACT TO provide for the control by the United States and cooperating foreign
nations of exports to any nation or combination of nations threatening the
security of the United States, including the Union of Soviet Socialist Republiecs
and all countries under its domination, and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That this Act may

be cited as the “Mutual Defense Assistance Control Act of 1951.”

TITLE I—-WAR MATERIALS

Sec. 101. The Congress of the United States, recognizing that in a
world threatened by aggression the United States can best preserve and
maintain peace by developing maximum national strength and by
utilizing all of its resources in cooperation with other free nations,
hereby declares it to be the policy of the United States to apply an
embargo on the shipment of arms, ammunition, and implements of
war, atomic energy materials, petroleum, transportation materials of
strategic value, and items of primary strategic significance used in the
production of arms, ammunition, and implements of war to any nation
or combination of nations threatening the security of the United States,
including the Union of Soviet Socialist Republics and all countries
under its domination, in order to (1) increase the national strength of
the United States and of the cooperating nations; (2) impede the
ability of nations threatening the security of the United States to con-
duct military operations; and (8) to assist the people of the nations
under the domination of foreign aggressors to reestablish their
freedom.

It is further declared to be the policy of the United States that no
military, economic, or financial assistance shall be supplied to any
nation unless it applies an embargo on such shipments to any nation
or combination of nations threatening the security of the United States,
including the Unien of Soviet Socialist Republics and all countries
under its domination.

This Act shall be administered in such a way as to bring about the
fullest support for any resolution of the General Assembly of the
United Nations, supported by the United States, to prevent the ship-
ment of certain commodities to areas under the control of governments
engaged in hostilities in defiance of the United Nations.

SEc. 102. Responsibility for giving effect to the purposes of this Act
shall be vested in the person occupying the senior position authorized
by subsection (e) of section 406 of the Mutual Defense Assistance Act
of 1949, as amended, or in any person who may hereafter be charged
with principal responsibility for the administration of the provisions
of the Mutual Defense Assistance Act of 1949, Such person is herein-
after referred to asthe “ Administrator.”

Skc. 103. (a) The Administrator is hereby authorized and directed
to determine within thirty days after enactment of this Act after full
and complete consideration of the views of the Departments of State,
Defense, and Commerce; the Economic Cooperation Administration;
and any other appropriate agencies, and notwithstanding the pro-
visions of any other law, which items are, for the purpose of this Act,
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arms, ammunition, and implements of war, atomic energy materials,
petroleum, transportation materials of strategic value, and those items
of primary strategic significance used in the production of arms,
ammunition, and implements of war which should be embargoed to
effectuate the purposes of this Act: Provided, That such determina-
tions shall be continuously adjusted to current conditions on the basis
of investigation and consultation, and that all nations receiving United
States military, economic, or financial assistance shall be kept informed
of such determinations.

“ (b) All military, economic, or financial assistance to any nation
shall, upon the recommendation of the Administrator, be terminated
forthwith if such nation after sixty days from the date of a determi-
nation under section 103(a) knowingly pedrmits the shipment to any
nation or combination of nations threatened the security of the United
States, including the Union of Soviet Socialist Republics and all coun-
tries under its domination, of any item which he has determined under
section 103(a) after a full and complete investigation to be included
in any of the following categories: Arms, ammunition, and imple-
ments of war, atomic energy materials, petroleum, transportation
materials of strategic value, and items of primary strategic signifi-
cance used in the production of arms, ammunition, and implements of
war: Provided, That the President after receiving the advice of the
Administrator and after taking into account the contribution of such
country to the mutual security of the free world, the importance of
such assistance to the security of the United States, the strategic
imgortance of imports received from countries of the Soviet bloc,
and the adequacy of such eountry’s controls over the export to the
Soviet bloc of items of strategic importance, may direct the continu-
ance of such assistance to a country which permits shipments of items
other than arms, ammunition, implements of war, and atomic energy
materials when unusual circumstances indicate that the cessation of
aid would clearly be detrimental to the security of the United States:
Provided further, That the President shall immediately report an
determination made pursuant to the first proviso of this section wit.
reasons therefor to the Appropriations and Armed Services Commit-
tees of the Senate and of the House of Representatives, the Committee
on Foreign Relations of the Senate, and the Committee on Foreign
Affairs of the House of Representatives, and the President shall at
least once each quarter review all determinations made previously
and shall report his conclusions to the foregoing committees of the
House and Senate, which reports shall contain an analysis of the trade
wit(l{x the Soviet bloc of countries for which determinations have been
made.

Sec. 104. Whenever military, economic, or financial assistance has
been terminated as provided in this Act, such assistance can be resumed
only upon determination by the President that adequate measures
have been taken by the nation concerned to assure full compliance with
the provisions of this Act.

SEc. 105. For the purposes of this Act the term “assistance” does
not include activities carried on for the purpose of facilitating the
procurement of materials in which the United States is deficient.
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TITLE TI—OTHER MATERIALS

Sec. 201. The Congress of the United States further declares it to
be the policy of the United States to regulate the export of commod-
ities other than those specified in title I of this Act to any nation or
combination of nations threatening the security of the United States,
including the Union of Soviet Socialist Republics and all countries
under its domination, in order to strengthen the United States and
other cooperating nations of the free world and to oppose and offset by
nonmilitary action acts which threaten the security of the United
States and the peace of the world.

Sec. 202. The United States shall negotiate with any country re-
ceiving military, economie, or financial assistance arrangements for
the recipient country to undertake a program for controlling exports
of items not subject to embargo under title I of this Act, but which
in the judgment of the Administrator should be controlled to any
nation or combination of nations threatening the security of the Unite
States, including the Union of Soviet Socialist Republics and all
countres under its domination.

Sec. 203. All military, economic, and financial assistance shall be
terminated when the President determines that the recipient country
(1) is not effectively cooperating with the United States pursuant to
this title, or (2) is failing to furnish to the United States information
sufficient for the President to determine that the recipient country is
effectively cooperating with the United States. '

TITLE III—-GENERAL PROVISIONS

Sec. 301. All other nations (those not receiving United States
military, economic, or financial assistance) shall be invited by the
President to cooperate jointly in a group or groups or on an individual
basis in controlling the export of the commodities referred to in title
I and title IT of this Act to any nation or combination of nations
threatening the security of the United States, including the Union
of Soviet Socialist Republics and all countries under its domination.
hSIEc. 302. The Administrator with regard to all titles of this Act
shall—

(a) coordinate those activities of the various United States
departments and agencies which are concerned with security con-
trols over exports from other countries;

(b) make a continuing study of the administration of export
control measures undertaken by foreign governments in accord-
ance with the provisions of this Act, and shall report to the Con-
gress from time to time but not less than once every six months
recommending action where appropriate ; and

(c) make available technical agvice and assistance on export
control procedures to any nation desiring such cooperation.

Skc. 303. The provisions of subsection (a) of section 403, of section
404, and of subsections (c¢) and (d) of section 406 of the Mutual
Defense Assistance Act of 1949 (Public Law 329, 81st Congress) as
amended, insofar as they are consistent with this Act, shall be appli-
cable to this Act. Funds made available for the Mutual Defense Assist-
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ance Act of 1949, as amended, shall be available for carrying out this
Act in such amounts as the President shall direct.

Skc. 304. In every recipient country where local currency is made
available for local currency expenses of the United States in con-
nection with assistance furnished by the United States, the local cur-
rency administrative and operating expenses incurred in the adminis-
tration of this Act shall be charged to such local currency funds to the
extent available.

Sec. 305. There is hereby authorized to be appropriated to the
Secretary of State such sums as may be necessary from time to time
to administer and carry out the objectives of this Act.]



ADDITIONAL VIEWS OF SENATOR STEVENSON

The Committee has narrowly decided to place severe restrictions
on the export of Alaskan oil. About 400,000 barrels per day of north
slope oil cannot be refined and utilized on the West Coast by virtue
of the absence of refinery capacity to handle that much heavy, sulfu-
rous crude. To transport this oil to Gulf Coast refineries which can use
it requires transshipment of the crude through the Panama Canal, add-
ing about two dollars per barrel in transportation costs to the landed
price. Meanwhile, further Alaskan production is constrained and de-
velopment of California fields inhibited.

Several long-range solutions have been proposed, including west-
east pipelines and large investments in increased refining capacity on
the West Coast. But these choices are fraught with uncertainties and
environmental problems and, above all, are long-range. Limited swaps
are the only effective way to increase oil production from Alaska in
the short term.

In an ideal world, the two dollars per barrel transportation savings
would be passed on, at least in part, to consumers. This was the intent
of the original export restriction, which T helped to draft and which
required, among other things, that the exnort have positive effect on
consumer prices by decreasing the average crude oil acquisition cost
of refiners. But that is not going to happen. Deputy Secretary O’'Leary,
in his testimony before the Subcommittee on International Finance,
made it clear that the Administration believes that the current net-
back to Alaskan producers is too low. and that the transportation
savings should accrue to them as additional production incentive.
Decontrol, by Presidential choice this year and the expiration of exist-
ing control authority in 1981, will make it impossible for the Admin-
istration to do that which it doesn’t want to do—pass a part of the
costs savings on to consumers and thereby permit the swaps. I believe
the Administration is wrong; I alse believe that increased Alaska pro-
duction from swaps is in the national interest.

Export/exchanges will reduce balance of payments deficits, increase
tax revenues from greater producer inceme and provide additional
incentive for increased production and leasing in Alaska and on the
West Coast. Estimates of increased domestic production from the
swaps range as high as one million barrels. The Trans-Alaskan pipeline
alone is running 800,000 barrels per day under its design capacity, in
no small part because of the absence of a market.

The underlying reason for the existing situation is, of course, the
location of the pipeline; had it been planned to terminate in the
Midwest. as some of us argued at the time, a ready-made market would
exist at the pipeline’s end. But that is not the case, and we must deal
with the facts as they are rather than as we wish them to be. The
proposed swaps among the U.S., Japan, Mexico and Indonesia would

(66)



67

allow us to make the best of a bad situation. To deny the Administra-
tion the flexibility to make such arrangements when they are in our
national interest is to ignore the realities of the world oil situation, now
and for the next decade. I have not been an advocate of increased oil
company revenues as the solution to our energy problems. But in this
case, it would be far better to effect savings for the producers, end the
glut, and enhance Alaskan recovery and world oi%) supplies than to
leave the oil in the ground. That will be the effect of the Committee’s
decision, unless the full Senate realizes that half a loaf is better than
none.



ADDITIONAL VIEWS OF SENATORS GARN, TOWER,
ARMSTRONG, KASSEBAUM, AND LUGAR

It is particularly unfortunate that the Committee decided (by a
narrow 8-7 margin) to place such tight controls on the export of
Alaskan oil. It is but another example of the difficulty of making intel-
ligent publie policy in times of severe stress.

At the hearings which we held on the subject of the export of
Alaskan oil, an overwhelming case was made for providing the Ad-
ministration with the flexibility necessary to allow for swaps on
exports of oil, when necessary to deal with short-run bottlenecks in
supply lines or when it could be shown that long-run economies might
be realized from the shortening of supply lines and the increase in
production. The ultimate irony 1s that at a time of mile-long lines at
gas stations, occurring for the second time in a five-year period, our
Committee has taken an action which is likely to lead to a slowdown
in exploration, production, and additional recovery from oil fields in
Alaska and the West Coast.

It would be useful to review the facts presented to this Committee.
At the present time a significant surplus of oil exists on the West
Coast due to a combination of a lack of refinery capacity to handle the
high viscosity, sulfurous crude oil produced on the north slope of -
Alaska, and the absence of a West to East pipeline with the capacity
to carry that oil to Gulf Coast or Midwestern refineries capable of
processing the excess. The majority of the 400,000 barrel per day excess
is shipped by “Jones Act” tankers to the Panama Canal. There it is
off-loaded into smaller shuttle tankers for its trip through the Panama
Canal to Gulf Coast refineries. All of this adds approximately $2 in
transportation costs to the price of a barrel of oil landed on the Gulf
Coast. Currently, all of the available “Jones Act” tankers are in use
on this and other routes, so there is little slack in the system for sig-
nificant increases in oil shipments from Alaska to the Gulf. Future
construction of such tankers is clouded by the uncertainty which sur-
rounds the construction of West-East pipelines.

All of this means that Prudhoe Bay production is maintained at
1.2 million barrels per day, although the maximum design capacity
of the Trans-Alaskan pipeline is 2 million barrels per day. The pro-
duction level may be raised to 1.4 million barrels per day this year
because of the particularly tight world oil market. But long-term
increases depend on either the construction of new East-West pipe-
lines or the arrangement of oil swaps which, in effect, would allow the
heavy, sulfurous Alaskan oil to be shipped to Japan, freeing sweet,
light Mexican or Indonesian oil to be shipped to American refineries
as an exchange.

Obviously, the preferable solution would be for our nation to ex-
pedite construction of new pipelines combined with the retrofitting
of West Coast refineries to handle Alaskan oil. But both of these
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enterprises are multi-billion-dollar endeavors, and both could be
blocked for years—if not indefinitely—by environmental regulations
and lawsuits. Meanwhile, our nation is running a trade deficit which
runs into the tens of billions of dollars, due for a large part to oil
imports. At the same time there is critical national demand for new
oil production and exploration. The most likely new fields are in
Alaska and off the West Coast of California. But both of these poten-
tial fields are not likely to be fully exploited as long as there exists an
artificial oil glut on the West Coast.

A logical solution to this problem could be to allow oil swaps among
the U.%., Japan, Mexico, and Indonesia. Such swaps should allow
almost immediate increases in production in Alaska and create incen-
tives for further exploration both in Alaska and on the West Coast,
since the oil glut would be eliminated, and sweet, usable oil could be
brought to refineries on the West, East, and Gulf Coasts. An additional
benefit of this arrangement would be that (at current prices) the
United States could eliminate as much as $4 billion of its foreign
exchange deficit since, as much as 800,000 barrels of oil would be
bartered rather than bought.

These are options which the Administration ought to have for the
future. Indeed, the swap arrangements probably would not have been
barred by the current law, but they were never proposed. The amend-
ment reported by this Committee, for all intents and purposes, would
prevent oil swaps on exports; because it would be virtually impossible
in the age of rising oil prices to provide absolute savings for the con-
sumer. The most that can be expected is that increased exploration
and production would result and that America’s oil import expenses
would be reduced. But this is no mean accomplishment, and its poten-
tial loss is significant.

What the Committee has done may deter full utilization of America’s
oil reserves in Alaska and the West Coast for the next decade. In the
process our nation will have lost tens of billions of dollars in potential
foreign exchange needlessly going to pay for oil which might other-
wise have been exchanged or bartered. Perhaps all that is “necessary,”
as the majority argued during the mark-up, to create incentives for
West to East pipelines, but it is more likely that such construction
depends on environmental regulations and court actions, and the
Committee’s restriction will fail to achieve their intended result.

Nancy Lanpon KasseBaum.
JouN Tower.
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