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UNITED STATES INTERNATIONAL TRADE COMMISSICN

WASHINGTON, D.C. 20436 JUN 15 1979

Honorable Russell B. Long
Chairman, Committee on Finance
United States Senate
“ashington, D.C. 20510

Dear Mr. Chairman:

This is in response to your request of August 9, 1978, with respect to
the impact tpon the U.5. economy of the implementation of the tariff and
nontariff agreements negotiated at the Multilateral Trade Negotiations
(MIN). Specifically, you requested the Commission to--

1. Analy-re UTN nontariff measure (NTM) codes
and 1) .eements to determine the domestic
industrial and agricultural sectors which
would be significantly affected by each NTM
code.

I1I. Determine the overall effect of NIM codes and

agreements on certain trade-sensitive industrial
and agricultural sectors.

I1I. Determine the probable economic effects on
U.S. industry, labor, and consumers as a
result of: _a) reduction or modification
of U.S, rates of duty and (b) reduction or
wodification of foreign rates cof duty made
by MTN participants.

The results of the Commission's investigation on the MIN agreements and
its advice as to the probable economic effects of the implementation of
these agreements are contained in a series of report volumes submitted

herewith. These reports are <.« official Commission documents and

supersede the staff dratrt papers submitted to the Committee staffs
during February 1979.

It is the Commission's understanding that the Committee may be considering
the publication of these reports. Therefore, it should be pointed out

that in the interest of providing the Committee with the most comprehensive
and meaningful analysis and probable effects advice, report volumes
prepared for parts II ard III of the investigution contain business
confidential material received under a pledge of confidentiality made to

(i)



the business sources providing it. Should the Committee require non-
confidential versions of these reports, the Commission would be happy to
frovide then.

The Commission's report volumes do not contain coverage of (1) the
Arrangement Regarding Bovine Meat or (2) commercial counterfeiting, a

topic on which no final MIN agreement was developed. The Arrangement
Regarding Bovine Meat establishes an information and consultation mechanism
to monitor the world market situation and to identify '"possible solu’ ions"
to serious imbalances in the world market. Since the arrangement is

purely informational and consultative, it has no economic consequences.
Moreovir, U.5. adherence would require no changes in U.S. statutes,
regulations, or administrative procedures.

It should also be noted that the United States has negotiated a series
of bilateral arrangements with supplying countries which are not a part
of the Arrangement Regarding Bovine Meat. These are discussed in the
Commission's Industry/Agriculture Sector Analysis.

Please continue to call on us whenever we can be of assistance to you.

I\

seph O. Parker
Chairman

Since .

Enclosure
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FOREWORD

N

This document represents legal analysis of draft agreements negotiated at
the Multilateral Trade Negotiatione in Geneva under the auspices of the
General Agresment on Tariffs and Trade. It was prepared as part of an
investigation requested by the Senate Committee on Finance and the House of
Ropresentatives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (Investigation No. 332-101, 43 F.R. 40935, of Wednesday,
September 13, 1978), as to the effect on U.S. trade and industcy of the
adoption of agreements to be concluded in Geneva.

This study is being transmitted in accordance with a request by the
Finance Committee in April 1979.

As noted throughout the reports some of the agreements are incomplete and
the status of signing of all of them remcins open to the questions of whether
domestic legislatures (including the United States Congress) will approve &li
or any of them and whether additional signatories will appear. At present, we

are informed by the Administration that a proces-verbal has been initialed by
24 countries. It provides as follows:

PROCES-VERBAL

The Chairman has drawn up the following text of a Proces-Verbal on the
basis of discussions with delegatione.

1. Having participated in the Multilateral Trade Negotiations, the
representatives of the Government and the EEC Commission agree that the texts
listed below in respect of which they have signed the present Proces-Verbal
embody the results of their negotiations. They acknowledge that the texts may
be subject to rectifications of a purely formal character that do not affect

the substance or meaning of the texts In any way except as otherwise indicated
in the text on tariff negotiations.

2. These representatives sgree that by signing the present Proces-Verbal
they indicate their intention to submit the relevant texts or legal
instruments to be formulated on the basis of the sgid text: for the,
consideration of their respective authorities with a view co seeking approval
of, or other decisions on, the relevant texts or instruments in accordance
with appropriate procedures in their respective countries. Representatives

may indicate that their signature evidences their intention to seek approval
or decinion.

3. Rep~esentatives may indicate that their signature to the present

Proces-Verbal relates only to certain of the texts listed below which they
wvill specify.

(1)



4. 1t is appreciated that some delegations participating in the Multilateral
Trade Negotiations may not be ir a position to eign the present Proces-Verbal

imnediately in relation to all or certain of the texts listsd below. They are
invited to do so at their earliest convenience.

S. It is recognigzed that representatives of least-developed countries
participating in the multilateral trade negotiations may need time to examine
the results of the negotiatiss in the light of paragraph 6 of the Tokyo
Declaration before they can sign the Proces-Verbal.

6. The repressentatives signing the present Proces~Verbal agree that the work
on sz=feguards referred to in paragraph 3(d) of the Tokyo Declaration should be
continued within the framework and in terms of that Declaration as a matier of

urgency, taking into account the work already done, with the objective of
reaching agreement before 15 Julv 1979.

7. Texts (k) and (1) are the result of negotiations only amongst the
representatives of certain governments identified in the documents.

8. The representatives have taken note of the atatements made in relation to
‘'various texts at the TNC meeting of 11 April 1579 as contained in MIN/P/S5.

Texts
(a) Agreement on Technical Barriers to Trade MTN/NTM/W/192/Rev.5
(b) Agreement on Government Procurement MTN/NTM/W/211/Rev.2 and
Add.l
(c) Agreement on Interpretation and Applicaticn
of Articles VI, XVI and XXIII of the
General Agreement on Tariffs and Trade MTN/NTM/W/236 and Corr.l
(d) Arrangement on Bovine Meat Annex to MIN/ME/8
(e) International Dairy Arrang ~ent
(i) MIN/DP/8, Annexes A and B
or
(ii) MIN/DP/8, Annex C
(f) Agreement on Implementation of Article VII
of the General Agreement on Tariffs and
Trade
(i) MIN/RTM/W/229/Rev.1
or
(ii) MIN/XTM/W/229/Rev.1
as amended hy
MIN/NTM/W/222/Rev.1
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(g) Agreement on Import Licenaing Procedures MTR/NTM/W/231/Rev.2
(h) Miltilateral Agricultural Framework MIN/27
(i) Texts prepared by Group‘"rramevork" MIN/FPR/W/29/Rev.2
(j) Tariff Negotiations | MTN/26/Rev.1
(k) Agreement on Trade in Civil Aircraft

prepared by a number of delegations HT:Q:{28, Corr.l and

(1) Agreement on Implementation of Article VI
of the General Agreement on Tariffs and
. Trade prepared by a number of delegations
(i) MTN/NTM/W/232, Add.1l/
Rev.l Add.2 and Corr.l

or
(ii) . MIN/NTM/W/232, Add.l/
Rev.l Add.2 and Corr.l
as amended by
MTIN/NaM/W/241/Rev.1
COUNTRY X
Representative In relation to
Representative A All texts
COUNTRY ¥
Representative In relation to
Representative B , Texts (a), (c)

The attachments to the proces verbal have been initialed as follows:

(A) Standards: U.S8., EC-9%, Japan, Canada, Australia, New Zealand,

Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary,
Czechoslovakia, Bulgaria.

(B) Goverument Procurement: U.S., EC~9, Japan, Canada, Australia, New

Zealand, Sweden, Switzerland, Austria, Finland, Norway, and Argentina
(with reservation).

*"EC-9" is the European Community.
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(C) Subsidies/CVD: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland; Austria, Fianland, Norway, Argentina (with
reservation), Spain (with reservation), Hungary, and Bulgaria.

(D) Meat: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Hungary, and Bulgaria.

(E) Dairy: DC version* was initialled by U.S., EC-9, Japan, Canada,
Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
Argentina, Spain (with reservation), and Bulgaria. Hungary initialled
dairy with no designation whether it was DC cr LDC version. There were
no known signatories to the LDC version.

(F) Customs Valuation: DC version was initialled by U.S., EC~9, Jepan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, Finland,
Norway, and Bulgaria. Argentina and Spain initialled the LDC version.

Hungary and Czechoslovakia initialled the valuation attachment with no
indication whether it was DC or LDC version.

(G) Licensing: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switczerland, Austria, Finland, Norway, Argentina, Spain (with
reservation), Hungary, and Bulgaria.

(H) riculture Framework: U.S., EC-9, Japan, Canada, Australia, New

Zealand, Sveden, Switzerland, Austria, Finland, Rorway, Argeantina, Spain,
Hungary, Czechoslovakia.

(1) Group Framework: U.S., EC-9, Japan, Canada, Australia, New Zealand,

Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary
and Czechoslovakia.

(J) Tariff Negotiations: U.S., BC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentins,
Hungary, Czechoslovakis, and Bulgaria.

(X) Civil Aircraft: U.S., EC~9, Japan, Canada, Australia, New Zealand,
Sweden, and Switzerland.

(L) Antidumping: DC version was initialled by U.S., EC~9, Japan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, Finland,
Norway, and Spain. Bungary and Czechoslovakia initialled the antidumping

attachment without designating DC or LDC varsion. There were no known
signatories to the LDC version.

*"'DC version'" is the developed country version of the Arrangment on Dairy.
"LDC version" is the less developed country version.
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INTRODUCTION AND OVERVIEW OF LEGAL ISSUES

Purpose of This Study

The purpose of this ll-volume study is to present a legal analysis
of the agreements negotiated at the 1974-79 Multilateral Trade Negotiations of
the General Agreement on Tariffs and Trade (GATT), other than the agreements
on changes in import duties. Since the ccmmittees of Congress have called
upon the Commission to analyze "the effects on U.S. industrial and
agricultural sectors of nortariff barrier agreements" (letter from Chairman
Long to Commission Chairman Parker dated August 9, 1979), it was necessary
first to undertake a legal analysis of the agreements. The Commission submits
the legal analysis nov both to support its eccnowmic studies and as a general
service to the Congress.

The format of the legal study is, first, this "Introduction and
Overview," and then 10 separate studies, one for each of the 10 groups of
agreements negotiated by the Executive branch. The separate studies have a
consistent format, which ia as follows: an executive summary, an
introduction, and a provision-Ly-provision legal analysis of the agreement at
issue. 1/ The reader can find a legal discussion of any provision of these

agreements by finding the provision in the table of contents of the volume in

1/ For certain of the studies, namely, customs valuation and agricaltural

products, an economic impact analysis has been completed and is incorporated
cherein.

[



this study relating to the agreement in question. The studies are intended to
be used as reference documents in this way, not mainly as narrative papers.
The Introduction and Overview, besides introducing the study,
discusses the overall legal and policy impact of the agreements upon the
international system of trade regulation and upon existing United States

laws.

dackground

The current Tokyo round of Multilateral Trade Negotiations ’/MIN)
resulted from a meeting of the trade ministers of about 100 countries in Tokyo
in September 1973. The authority of the President to negotiate and, in some
ca;es, to enter into and even to implement agreements, which had expired in
1967, 1/ was renewed in the Trade Act of 1974 (Public Law 93-618 (Jan. 3,
1975), 88 Stat. 1978-2076) in order to allow United States .participation in
the Tokyo round.

In August 1978, when it appeared likely that the end of these
extraordinarily complex negotiations was in sight, the Finance Committee of
the Senate and the Committee on Ways and Means of the House requested the
Commission, pursuant to section 332 of the Tariff Act of 1930, 2/ to undertake
séveral studies of the agreements then still under negotiation. 3/ . One of the

studies was to inform the Congress on the import and export trade impact

1/ The Trade Expansion Act of 1962, Pub. L. No. 87-794.
2/ Section 332 provides broadly for trade studies at the request of

committees of the Congress, the Congress itself and the President by the
Commission.

3/ Some agreements are still under negotiation -- see the "Status of the New
Agreements,' p. 5.
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of the so-called non-tariff barrier agreements -- which we have taken to be
those agreements other than import duties concession agreements -- negotiated
at the Tokyo round. The Commission directed at the beginning of the study
thut its General Counsel's Office was to undertake to interpret the authentic
texts for the Commission economic staff reporting to Congress. The result is
this study. On January 4, 1979 (4% F.E. 1932), the President announced his

intention to enter into several such agieements, an’ n April 12, 1979, a

proces-verbal (see the Foreword) was in fact initialed by 24 countr.es,
including the United States, concerning several st . igreemerts.

This study can be useful in two functions now to he performed by the
Congress. First, under the Trade Act of 1974, the President may proclaim new
tariff rates negotiated at the Tokyo round, but as to the other agreements, he
has no explicit Trade Act authority to give those agreements the sffect of
United States law. As to the latter, the Trade Act requires the President to
submit an "implementing bill" that includes a statement of "administrative
action proposed to implement" the agreements. Congress may not--under the
Trade Act~-amend the bill; it may only approve or disapprove it. Trade Act
sections 102, 151.

While in a few cases an international agreement requires a more or
less obvious change in domestic law if the agreement is to be accepted
meaningfully, there are in many areas numerous implementation alternatives
that the Executive branch considered in consultations that have occurred in
the months since the President announced his intention to enter into the
agreements. For =xample, there is the question of what domestic authorities
are to do with respect to countries that export to the United Statas but did

3
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not sign the agreements. While we do not have an adminisetrstion iwplementing
bill in hand as this study is being prepared (May 15, 1979), the Commission is
generally aware of the consultation process and therefore these studies
discuss implementation alternatives that appear to be under more or less
active consideration.

Second, Congress has to decide whether to accept the agreements at
all. The Trade Act was intended to enable United States negotiators to
achieve the harmonization, reduction, or elimination of trade "barriers," as
well as 2 reform of the General Agreement on Tariffs and Trade, the main
international trade agreement of the United Statez. But the "barrier"
agreements cannot even become an international obligation of the United
States, much less work a change in domestic law, without the approval” (to
use the terms of the Trade Act) of the Congress. Since the agreements are
both "barrier" and "reform" agreements for which it appears the Executive
branch will seek approval, they require approval to have international effect.

In deciding whether these agreements should be approved, there are,
of course, many issues relating to the specifics of the individual agreements,
which we have dealt with in the separate studies. Approval is not, however,
merely the sum of the pluses and minuses of the various provisions. - The
agreements are being offered as a 'package,'" and the case must be examined
that their whole is greater than the sum of their parts. Thus, some
"overview" of the agreements is necessary.

As we will show, the existing General Agreement, which dates back to
1947, war itself a kind of trade "reform" agreement, with rules extending well

beyond the tariff-reducing matters it is famous for. But the General

y
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Agreement is not regarded as successful in these "nontariff' matters. In this
Overview, we have described the present GATT system and analxzed the
relationship between the new agreements and the existing General Agreement.
It is left for the reader to conclude what effects disapproval or approval by
the Congress would have, but we have expressed some of cur own tentative
conclusions as well. Our overview, which follows, is in two parts. The first
discusses the agreementa and the second Jiscusses implementation of the
agreements.
A Note on the Status of the New Agreements

At the time this study was prepared (May 15, 1979), the MIN was not
completed, although most of the nontariff measures agreements that are the
subject of this study were complzte, We do not have a complete text of
reservations., Further negotiations are expected in June or July of 1979.

Commission access to bhasic inform«ion on ._he negotiations,
including instructions to delegations, informal drafts, reports cf and to
advisory committees, and the actual texts themselves (which are released in a
series by the GATT Secretariat) has not always been smooth. Through close
staff-level coordinsation with the Office of the Special Representative for
Trade Negotiations (STR), we have timely received texts prepared by the GATT
Secreiariat. The Chairman of the Commission and Ambassador Wolff of STR
worked out rules for Commission access to the advisory committees in November
1978. The Commission staff i an observer at Trade Policy Staff Committee
meetings of STR. But the Commission has no regular--and certainly no

large--staff at the U.S. mission to the MTN in Gentva. The result has been

that the Commission's access to events occurring in these dynamic and complex

negotiations is substantially delayed.

50-136 0 - 79 - 2
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PART I
Legal Overview of the New Agreements

The "Nontariff measures agreements" or "codes'" as GATT reform.

The MIN is concerned with two categories of subject matter, which
are changes in (or elimination of) current duties on products imported into
countries that are contracting parties’to the General Agreement on Tariffs and
Trade (the agreement is hereafter referred to as the "General Agreement," to
distinguish it from the organization that arises out of the agreement, which
we call "GATT"); and ugreements on other subjects. This atudy concerns the
agreements on othe; subjects.

A general characterizatien o these "other" agreements is almost
impossible because the subje-ts covered are many; even the phrase "nontariff"

is misleading, since some ~f the agreements deal with matters directly related

to duties, such as the basis . on which duties are calculated. 1/ The basic

1/ In 1976, the staff of _be Senate Committee on Finance prepared a report
that said the following r~; .-ding nontariff measures:

In very general terms, nontariff measures are those policies of
nstional governments which are intended to protect domestic markets
from imports through nontariff means, for example, quotas, and
vaerous customs procedures. In addition, nontariff measures include
domestic policies which, intentionally or unintentionally, result in
the cost of national programs being imposed on foreign nations or
foreign persons rather than on the citize.s of government of the
country establishing the program. FExamples of the latter kind of
nontariff measure are export subsidies, regional development
incentive programs, government procurement restrictions, product
standards, environmental standards, and packaging and labeling
requirements. The attempt to harmonize all these polici«s, or at
le~st establish rules for the implemantation of policies in the
f .ure so that their impact on international trade will be taken
iuco consideration, is at the core of the current Multinational
Trade Negotiations . . . .

(footnote continued)
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idea of these agreements is to improve upon the existing system of
international trade relations other than by lowering tariffs. The topics of
the agreements reflect specific subjects of concern that have become evident

during the operation of the Genera) Agreement, 1/ which entered into force in

(footnote continued)
"United States International Trade Policy and the Trade Act of 1974,"
Cornmittee Print dated Januarv 29, 1974 (94th Cong., 2d sess.)} (Hereafter,
"Senate Staff Report") ai ..-16.
In a repori of March 14, 1973, entitled "Customs Valuation" to the
%ommittee on Finance of the Senate, the Tariff Commission reported as follows
at 122)--

The practice of some commentatnrs on international trade is to
label only the rate as a "tariff" barrier, and to regard the customs
vaiuation standard as a "nontariff' barrier. The identification of
the valuation standard as a "nontariff" barrier is rarely explained
and is usually not well founded., Ambiguity and undue complexity in
valuation standards can slow the determinations of the duty that is
to be levied and impede customs clearance, but the complaints--as
with the ASP system--are usually most concerned with the impact of
the value standard on the levels of duty assessed. It follows that
for ad valorem duties, the "tariff" barrier inevitably is the
combined effect of the rate times the customs value--whatever the
collateral effects of the valuation system.

1/"During 1975, the Trade Negotiations Committee (TNC), the overall
coordinnting body for the GATT negotiaticns, created six working groups to
rsoordinate various. aspects of the negotiations. The six groups have spent the
_past year collecting and analyzing data, sharpening issues, and generally
performing the technical work which must precede substantive negotiations.
The groups anrd their responsibilities are briefly summarized below:
1. Nontariff Measures.-The Nontariff Measures (NTM; Group has
wvorked to identify and select significant nontariff barriers to
international trade uppropriate for negotiation. The barriers which
are gelected will be considered by four NTM subgroups:
(a) A quantitative restrictions and import licensing subgroup which
will consider quantitative restrictions and import licensing
procedures; (b) a technical barriers to trade subgroup which will
consider standards, packaging and laveling, and marks of originj; (c)
a customs subgroup vwhich will consider customs valuation, import
documents, customs nomenclature, and customs procedures; and (d) a
subsidies subgroup which vill consider the reclated issues of
subsidies and countervailing duties.
(foctnote continuel)
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1947, 1t ie therefore almost impossible to understand the agreements fully on
their own; their provisions take on meaning only wvhen we contrast and compare
them with existing l;w, international agreemant, and actual practice.
Throughout this study, we have attempted to identify the historicel roots of
the concarn that led to negotiations on the subjects of these agreements,
Since virtually all the international trade obligations of the
United States with respect to non-Communist countries are contained in the
General Agreement, 1/ the new agreements represent an attempt mainly to
improve upon practice under the General Agreement. In fact, the General

Agreement has & provision dealing with virtually all the subjects covered by

(footnote continued)

2. Tropical Products Group.-The Tropical Products Group was

established to carry out negotiations on products grown in tropical

climates shich are primarily of interest to less developed

countries, fur example, cocoa, coffee, tea, and bananas . . .

3., Tariffs Group . . .

4, Agriculture Group . . .

S. Sectors Group . . .

6. Safeguards Group.-The Safeguards Group is concerned with

measures taken by countries to protect their economies from imports

which cause market disruption or injury to industries by import

competition."”

¢ + o Senate Staff Report at 16-18.

1/ 55 UNTS 194, signed at Geneva October 30, 1947.

This agreement now consists of 38 articles and three other parts:
General annexes; schedules of tariff consessions that have been incorporated
by reference in the agreement; and a series of subsidiary agreements relating
to a variety of subjects that have been the subject of negotiation over the
years. Article II:I provides '"the Schedules annexed to this Agreement are
hereby made an integral part of Part I of this Agreement." Part I contains
two articles, art. I, "General Most-Favoured-Nation Treatment,”" and art. II,
"Schedules of Concessions." Under similar language in Article XXXIV, che
annexes are made part of the Agreement. The United States concessions
schedule is "XX." One important trade obligation of the United States that
appears both in the agreement and elsevhere is "most-favored-nation treatment"

as to some subjects, which occurs in treaties of the United States as well as
the General Agreement.
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the new agreements. 1/ Obviously, therefore, one way to evaluate the economic
effect of the new agreements is to question whether economic affairs will

change as a -esult of U.S. approval of the agreements.

1/ Part II of the General Agreement (Arts. III-XXIII) contains most of the

nontariff barrier provisions. The titles of the articles show the topics
covered:

Article III National Treatment on International
Taxation and Regulation

Article 1V Special Provisionas relating to
Cinematograph Films

Article V Freedom of Transit

Article VI Antidumping and Countervailing Duties

Article VII Valv+ation for Customs Purposes

Article VIII Fees and Formalities connected with
Importation and Exportation

Article IX Marks of Origin

Article X Publication and Administration of Trade
Regulations

Article XI General Elimination of Quantitative
Restrictions

Article XII Restrictions to Safeguard the Balance
of Payments

Article XIII Nondiscriminatory Administration of
Quantitative Restrictions

Article XIV Exceptions to the Rule of
Nondiscrimination

Article XV Exchange Arrangements

Article XVI Subsidies

Article XVII State Trading Enterprises

Article XVIII Governmental Assistance to Economic
Development

Article XIX Emergency Action on Imports of
Particular Products

Article XX General Exceptions

Article XXI Security Exceptions

Article XXII Consultation

Article XXIII Nullification or Impairment

The original Executive branch provision-by-provision analysis of the
General Agreement described Part II as "Non-Tariff Trade Barriers." The basic
principles enunciated in these p.ovisions virtually occupy the field of
nontari’f barriers. (Department of State Analysis, at 196-98; quoted matter
in this footnote is from this source.)

(1) National treatment. Internal commodity taxes and "regulations"
are required by Article III to be applied to imported articles the same as to
domesticaily-produced articles, so that, supposedly ". . . any protection
givehfle it the form of measures applied ovpenly against imports."

- (footnote continued)
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Our 10 separate legal studies represent the most apparent way to
attack this question, by detailed analysis of the new agreements and
comparison with existing General Agreement provisions and practice. We have
not sttempted to set down overall conclusions as a resuit of this detailed

analysis, because we never had complete information.

(footnote continued)

(2) Freedom of transit. Article V prohibits special transit duties
and requires regulations of mere transit to be reasonable.

(3) Limited Use of "Unfair" trade practice measures. Article VI
recognizes the need for antidumping and countervailing duties to offset export
dumping and subsidization, but lays down rules confining the duties to
circumstances where they are justified and to formulas for maximum amounts.
Article XVI, moreover, provides that if a subsidy increases exports or reduces
imports of a product, and it thereby causes '"serious prejudice" to the trade
of a CONTRACTING PARTY (the technically accurate name of a signatory to the
General Agreement), then the two etates should discuss the matter.

(4) Fair Methods of valuation. Since valuing goods is the basis of
all ad valorem rates of duty, Article VII regulates valuation, providing
principles to avoid arbitrariness and induce predictability.

(5) Fair administration of formalities. Supplementary customs
charges and customs formalities are in some cases barred and in others
discouraged except as necessary in Article VIII. An example of such charges
is a requirement to pay for special services such as inspection. Article IX
"provides for nondiscriminatory treatment in the application of requirements
for the marking of imported products to indicate their origin," and for
cooperation in reasonable enforcement of such regulations. Article X "is
designed to assure full publicity and fair administration in the matter of
laws and regulaticns affecting foreign trade." Parties are specifically
permitted to undertake many kinds of regulation, such ac regulation necessary
to protect morals, health, and so on, provided such regulations are not
undertaken as ''a means of arbitrary or unjustifiable discrimination between
countries where th: same conditions prevail, or a disguised restriction, or
international trade." Article XX.

(6) Limited Use of Quotas. A quota is an official act prescribing
the maximum quantity of an article that may be imported or exported during a
specified period. Articles XI-XV "represent the establishment of an agreed
policy . . . to avoid the use of quotas for normal protective purposes and to
eliminate their use for other, extraordinary purposes (such as to safeguard

the balance-of-payments) when the conditions making them necessary have ceased
to exist."

10
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As this study progressed, however, it became evident that there were
strands running through all these agreements of both problems and solutions
that were common. These strands also have antecedents in the General
Agreement and ought to be considered as a separate subject, which might be
called GAIT reform, in deciding on the economic impact of the agreements.

The first strand is that each new agreement contains provisioas for
resolution of disputes that arise under that agreement. This is remarkable,
since the General Agreement has an integral disputes resolution process; one
would think from the creation of new digputes settlement provisions that the
existing GATT system was not working satisfactorily, and, indeed, many in the
United States feel that way. But, in fact, the new provisions work only a few
changes in the existing system. We have therefore asked ourselves whether and
to what extent disputes resgolution under the new agreements will be any aore
satisfactory than under the General Agreement.

Second, most of the new agreements contain fairly detailed
requirements of procedural regularity (called "transparency,” a term that
euggests goveranments acting openly), notwithstanding that national treatment
and procedural regularity are also already provided for to some extent in the
General Agreement. Article III cf the General Agreement ("National
Treatment") provides for 'tieatment no less favourable than that accorded to
like products of national origin. . . ." Article X of the General Agreement
provides for publication of regulations and impartial administration of laws.
Again, the question is whether new agreement provisions will improve the

operation of the existing principles.

11
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Finally, the new agreements are apparently to be signed by fewer
than all the contracting parties to the General Agreement, and they are not to
be offered &s amendments to the General Agreement or a waiver from it. Given
that the Genera) Agreement -- and, in fact, United States law -- contain a
principle of extending certain benefita obtained by one GATT member to all
("most~favored-nation treatment"), will limited signiang of the new agreement
derogate from this principle, and with what overall effect?

We discuss these three questions in the following ), akes.

1. Disputes Resolution.

Disputes resolution refers to the process by which questions that
arise during the operation of an international agreement are resolved.
Disputes resolution is important because it establishes the ultimate remedies
available in the event that the agreement is not workiiig the way the parties
thought it would. Every new agreement negotiated at the MIN except the
so-called Framework Agreements, which are supposed to improve existing GATT
etructures including disputes resolution, contains its own separate diuputél
resolution procedure. This suggests the importance of the subject.

There exists no simple structure under the General Agreement into
which disputes may be channeled; rather, it contains a multitude of provisions
for conesultation and/or adjustment of concessions vnich are related to
specific obligations. The primary disputes resolution wechanism, however, and
the focus of both Congressional concern and the Pramework Agreem.ats (volume
10), is the process afforded by articles XXII and XXIII. These proviuiouc'are
discussed below more fully in our report on the Framework Agr:iements, but a

brief description is given here, followed by a rompariwon of the dispute

gettlement pro .sions found in the other codes,

12
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A primary goal expressed throughout GATT is the settlement of
disputes between the involved parties slore without resort tc fo-mal
adjudicatory procedurés. Thus, besides seventeen other obligations in the
General Agreement to consult in specific circumstances, articles XXII and
XXI1L provide for consultations affecting the operation of the Agreement as s
whole. Article XXII requires that "sympathetic consideration" and an
opportunity to consult be afforded by any party to another "with respect to
any matter affecting the operation of this Agreement." Article XXIII is more
specific; it provides first for consultations where a party balieves a benefit
to which it is entitled is nullified or impaired, or an objective of the
Agreement is being impeded, as a result of conduct by another party or "the
existence of any other situation." Failing settlement in these consultations,
the complaining party may appeal to the Contracting Parties for an
investigation leading to appropriate recommendations and rulings, possibly
including suspension of obligations. 1/ Consultations uuder article XXII

fulfill the article XXIII consultation prerequisite to retaliationm.

1/ The text of Article XXIII provides in full:
Article XXII
Nullification or Impairment
1. If any contracting party should consider that any benefit
accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment of any objective of the
Agreement is being impeded as the result of
(a) the failure of another contracting party to carry uvuat
its obligations under this Agreement, or
(b)  the application by another contracting party of any
measure, whether or not it conflicts with the
provisions of this Agreement, or
(c) the existence of any other situation,

(footnote continued)
13
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There have been less than one hundred formal complaints tabled in

decades of GATT; most -were in the first fifteen years and in only

one case has retaliation been authorized. 1/ The breakdown in the dispute

settlement procedures has been attributed to many factors, including:

(1) the opportunity for delay caused by faulty procedures and
foot-dragging tactics;

(2) inadequate personncl, resources, and fact-finding procedures;

(footnote

continued)

the contracting party may, with a view to the satisfactory

ad justment of the matter, make written representations or proposals
to the other contracting party or parties which it considers to be
concerned. Any contracting party thus approached shall give
sympathetic consideration to the representitions or propo: -1s made
to it.

2. If no satisfactory adjustment is effected between the
contracting parties concerned with a reascnable time, or if the
difficulty is of the type described in paragraph 1(c) of the
Article, the matter may be referred to the CONTRACTING PARTIES. The
CONTRACTING PARTIES shall promptly investigate any matter so
referred to them and shall make appropriate recommendations to the
contracting parties which they consider to be concerned, or give a
ruling on the matter, as appropriate. The CONTRACTING PARTIES may
consult with ccantracting parties, with the Economic and Social
Council of the United Nations and with any appropriate
inter-governmental organization in cases where they consider such
consultation necessary. If the CONTRACTING PARTIES consider that
the circumstances are serious enough to justify such action, they
may authorize a contracting party or parties to suspend the
application to any other contracting party or parties of such
concessions or other obligations under this Agreement as' they
determine to be appropriate in the circumstances. If the
application to any contracting party of any concession or other
obligation is in fact suspended, that contracting party shall then
be free, not later than sixty days after such action is taken, to
give written notice to the Executive Secretary to the CONTRACTING
PARTIES of its intention to withdraw from this Agreement and such
withdrawal shall take effect upon the sixtieth day following the day
on which such notice is received by him.

1/ Netherlands v, United States, GATT, lst Supp. BISD 32 (1953).
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(3) the uncertain role of the panels;
(4) the lack of means to reconsider an erroneous decision;
(5) the lack of definition for nullification and impairment;

(6) the implementation of the procedures is too unstructured and
subject to political manipulation;

(7) countermeasures are ineffective, or worse, counterproductive in
that a chain of retaliatory conduct may be initiated or the
complainant may harm itself more by removal of concessions from
the nation to which they are directed;

(8) 1lack of definition of the types of issues for which dispute
settlement procedures are appropriate; and

(9) a fundamental change in the consensus of beliefs surrounding
the structure and purpose of the Agreement. l/

fhe current round of negotiations has not attempted to address these
criticisms by introducing structural changes into the GATT. Rather, dispute
settlement problems are approached in two ways —- by "solidifying" procedures
through the Framework Agreement (that is, agreeing on a text that simply
recites what is existing Article XXIII practice), and by constructing dispute
settlement procedures in the individual codes tailored specifically to the
problems likely to arise there.

Disputes resolution is a political matter, as evidenced by the fact
that no rule, either in the new agreements or in the existing General
Agreement, prevents two countries from entering into a settlement of a dispute
that is itself contrary to the normative rules of the underlying agreement.

In fact, under most of the new agreements, in order for disputes resolution to

1/ See Jackson, "The Crumbllng Institutions of the World Trade System," 12
J. World Trade Law 93.
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result in sanctions against a country (the sanctions are ordinarily the
scspension in whole or in part of benefits accruing to the country under the
agreement), there muit be a decision or several decisions by a "Ccumittee of
Signatories" composed of the signatories of that particular azreement. The
agreements do not generally state what vote is necessary for a c@mmittee to
take action concerning an aileged violation (except procedural decisions, such
as referring matters to panels of experts).

As an important signatory, the United States will occasionally have
the political power at least to disallow settlements to take effect. It can
perhaps use this power to protest settlements that embody principles contrary
to the underlying rules of the agreement at issue., In this sense, the United
States has some power to enforce the agreements. On the other hand, since the
disputes resolution process is politicgl, the United States will occasionally
have to rely upon other countries to v~" .. with the United States on issues
arising under the agreements that are vital to United States interests. In
the latter situation, there will be an incentive for the Executive branch of
the United States Government to negotiate expedient jettlements, because to
prosecute formal dispute settlement to a conclusion may appear in any given
case to risk the entire agreement. For these reasons, the real impact of
these agreements upon international practice depends upon what might be called
the political aspect of disputes resolution. The outcome of this process is
difficult to predict, because the political basis for the new agreemets is

uncertain.
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Two factors would seem to augur well for acherence to the rules
created by the new agreements. First, the agreements are in the main, it can
be said, as much an explanation and repetition of rules presently set forth in
the Genecral Agreement as they are new undertakings. This suggests to us that,
to the extent existing provisions have been re-adopted, those provisions have
some renewed vitality simply by virtue of the newness of these undertakings.
Second, for the next several years, the facts of international trade are
likely to have a rather close relationship to the understandings represented
by the new agreements; whereas, after 8 or 10 years, the changes in commercial
practices are likely to be great enough that these agreements will become
progressively legs .elevant to events and, for that reason, less adhered to.
Finally, it is also possible that th: new agreements are 80 vague;—there are
many uncertainties in them and they are, after all, comprowises~~that they
really represent not reinvigorated agreement but . serious watering-down of
the General Agreement and, thereby, a poor basis for international

discipline. In short, we are unable to say on the basis of legal analysis
‘ whether the disputes resoluti.on process is at all likely to enforce the new
agreemente in any sense. It may, however, affect the ability of the United
States to exercise its rights under Section 301 of the Trade Act of 1974.
The new agreements do insti itionalize existing disputes resolution
procedures. The ideas of expert panels and of time limits, now a matter of a

somevhat undependable GATT practice, are in writing. Rights to procedure have

been created that did not exist before., This at least limits procedural

issues as obstacles to the disputes resolution process.
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2. National Treatment and ""Transparency."

Natioral treatment is the concept that foreign goods receive
treatment equal to that given domestically-produced goods. The General
Agreement contains provisious that are supposed to provide guarantees of
national treatment, 1/ but the Trade Act of 1974 ~~ as well as the legislative
history of that statute -- is replete with the disappointment of the Congress
on thia subject. 2/

In effect, the United States extends many procedural rights to
citizens of its trading partners without complete reciprocity. The

requirements of the Fifth Amendment of the United States Constitution, which

1/ Article III.
2/ Section 103, entitled "Overall Negotiating Objective," provides —-
The overall United States negotiating objective under gection 101
and 102 shall be to obtain more open and equitable market acceas and
the harmonization, reduction, or elimination of devices which
distort trade or commerce. To the maximum extent feasible, the
harmonization, reduction, or elimination of agricultural trade
barriers and distortions shall be undertaken in conjunction with the
harmonization, reduction, or elimination of industrial trade
barriers and distortiuns.
The Senate report on the Trade Act contains this comment (among others) on the
subject:

Standards -- that is, laws, regulations specifications and other
requiremeats with respect to the properties or the manner,
conditiors, or circumstances under which products are produced or
marketed ~~ may also be highly discriminstory. A classiec example of
a discriminatory standard involves a European organization called
the European Committee for Coordination of Electricel
Standardization (CENEL). As this arrangement developed it virtually
excluded U.S. products from the European market. According to the
Special Trade Representative, the CENEL Agreement affects $1 billion
in U.S. exports. The European Cummunity is expanding its
rules-of-origin requirements to cove. many more products. IF
divlomatic efforts and trade negotiations fail to bring about equity
aud reciprocity for U.S. commerce, the acts and barriers described
above should be subject to retaliation. ("The Trade Act of 1974,"

S. Rez.)95-1298, 93d Cong.; 2d Sess. (hereinafter, S. Rep. 93-1298)
at 164,
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provides for due process before any person may be deprived of life, liberty or
property, works so as to guarantee certain procedural minima to impor-ters and
aliens, such as a he;ring, in judicial or quasi-judicial proceedings relating
to the imports into the United States. 1/ Although most proceedings relating
to importation are exempt from the Administrative Procedure Act, 2/ many
proceedings of the United States that are open equally to procedures of
imported products and domestically produced products involve rights extended
equally to all persons, alien and citizen, such as notice, hearings, judicial
review and so forth. Since reciprocity has been the political basis of United
States trade policy since at least 1934, when the '"reciprocal trade agreements
program” began, this imbalance is a major deficiency of relations under the
General Agreement. Again, the importance of the problem is reflected in the
fact that most nf the new agreem:nts contain provisious for procedural

regularity and opennes:.

1/ Henkin, Foreign Affairs and the Constituticg_(The Foundation Pr=ss, Inc.,
1972) at 255-257.

2/ The Administrative Procedure Act (APA) appears at 5 U.5.C. 551, et seq.
It provides for, among other things, certain procedures in '"rule making," and
in "ad judication” by agencies of the United States. The provisions on
adjudication are applicable only as "required by statute to be determined on
the record after opportunity for an agency hearirg. . . ." Most United States
statutes concerniug importation contain no reference to the APA and . are tnus
thought to be excmpt from the adjudicatory requirements of it. The United
States Antidumping Act, 1921, 19 U.S.C. 160(d)(3), is explicitly exempt from
these provisions, while the unfair importation law, section 337 of the Tariff
Act of 1930, is explici:ly subject to these provisions, 19 U.S.C. 1337(c).
The APA also applies to many actions of the United States that have an impact
upon compliance with these new agreements, particularly where the government
acts after importation. Government procurement and administration of
standards are usually subject to the APA, for example. See, for example, 49
U.S.C. 1655 (general applicability of APA to Dept. of Transportation); 15
U.8.C. 1912(e) (APA procedives for bumper standards).
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We have evaluated these procedural provisions in the individual
studies to which each of them relates. GCverall, there are at least two legal
points worth mentioning, First, the new pruvisions (which are sometimes
called provisions of "transparency" to suggest procedural openness) may
reflect a reinvigoration of the existing obligations. They are so generally
distributed throughout the negotiations that taken a= a whole the package of
new agreements can be said to represent a major undertaking of procedural
regularity.

Second, however, it is not clear how "transparency" can be
enforced. As we have said (p. 16), in most cases violation of one of these
new agreemwents is not a basis for retaliation or other remedias --
nullificatiun and impairment is the condition for that. So it is reasonable
to ask how will "transparency" be enforced? Obviously, diplomatic
consultation may be inadequate, especially where time is of the essence,
because by the time procedural clarity is accomplished, business opportunities
m.y have passed. Moreover, procedural regularity is not likely to be worth
the political effort necessary to successful disputes resolution. In effect,
whether reciprocity in procedural matters is restored by those agreements
depends upon good faith implementation of these obligations.

:» Unconditional Most-Favored-Natioa (MFN) Treatment versus Conditional

Most-Favored-Nation Treatment.

To the extent the new codes derngate from the General Agreement,
they present signatories with the difficulty of agreeing to do esomething that,

if actually accomplished, may bring them into dispute resolution at the
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GATT. 1/ There agtually are several provisions of thics nature. The most
obvious would have.seen a selectivity provision in the Safeguards Code. This
provision would have allowed discrimination in derogation of Article I of the
General Agrrement. Other possible points of ~onflict are as follows:
(1) Permitting the use of foreign testing by signatories but not by
nonsignatories under the Standards Code.
(2) Applying an injury standard to signatories, but denying that
benefit to nonsignatories of the Subsidy/Countervailing Duty
code. 2/
This possibility by itself is probably not as serious as it sounds.
We have no way of calculating the risk of a formal dispute arising out of a
nonparty's objections to : ‘on consistent with a new code but in derogation
of their rights under the General Agreement., The ultimate result of such
process can, of course, be a suspension of concessions under Article XXIII.
Even if conditional MFN treetment dces not result in a flurry of
disputes at GATT, the overall impact of such limited agreements may be harmful
to GATT, because less than all the membership gets the benefits. This is uot

necessarily harmful to the United States, however, if new organizations are

1/ We have been informally advised, and see no reason at present to doubt,
that no decision has been made on whether to integrate the new agreements
formally with the existing General Agroement. Several procedures exist for
this purpose under the General Agreement, including amendment and waiver.

Another variety of the problem we are discussing here, which does not
relate to GATT reform but is a reasonable concern, is the impact of denying
unconditional most-favored-nation treatment available to certain treaty
partners under other outstanding international agreements.

2/ This problem may not be so striking as the others listed, since United
States inconsistency with the requirement for an injury test in Article VII is
excused by the Protocol of Provisional Application of the General Agreement.

21
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created out of these new codes that perform better than GATT. 3ection 121(b)
of the Trade Act of 1974 provides that "to the extent feasible,”" the President
is to enter into aeéarate agreements with like~minded countries. If conflict
with GATT were the problem, the United States could, ultimately, decide in
diopute settlement whether suspension of concessions by a complainant was
worth the risk of an unfavorable result.

a. The background: unconditional MFN

The policy of selectively extending trade benefits represents a
significant policy decision for the United States as well as for GATT. The
Trade Act provides that "any duty or other import restriction or duty-free
treatment proclaimed in carrying out any trade agreement under this title
(Title I of the Trade Act) shall apply to products of all foreign countries,
whether imported directly or indirectly." 1/ This is the embodiment of a
principle, basic in United States trade policy, of "most favored nation"
treatment, i.e., reduced tariffs negotiated by the United States with one
country are automatically extended to like products of other countries unless
the other country is expressly excluded from the benefit. The principle has
been reflected in United States external commercial relations since 1923 2/
and is presently reflected in many United States treaties. 3/ It has been a

requirement of United States law since 1334, In international practice, the

1/ Section 126(a) of the Trade Act of 1974.

2/ GATT Studies, #9, "The Most-Favored-Nation Provisiom," 131, 135. See the
Tariff Act of 1922.

3/ l.e., Treaty of Priendship, Commerce & Nivigation (Denmark), 12 UST 909
at 921-22 (October 1, 1951) (re financial transfers); Treaty of Friendship,
Commerce & Navigation (Japan), 4 UST 2065, 2074 (Aug. 9, 1953).
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idea is called "unconditional®” MFN, to distinguish it from the practice of
extending benefits to those nations, but only those nations, that have
provided adequate compensatinn, that is, teciptocal benefits, which is called
"conditional' MFN,

In addition to the provision of MPFN in Article I of the General
Agreement, the General Agreement also contains special MFN provisions for
transit, marks of origin, state trading, quotas, the allocation of quotas, and
nontariff prohibitions and restrictions.

Notwithstanding this generality of MFN, there are many instances in
which MFN is not required, either in United States law 1/ or in the General
hgreement. In the United States, this is because the United States law also
embodies the idea of reciprocity. Reciprocity has been a tenet of United
States law since the first reciprocal trade agreements authority in the
Reciprocal Trade Agreements Act of 1934. 2/

Under section 126 of the Trade Act, the President must determine at
the close of the MTN whether any "major industrial country" (defined as
Cenada, EC and member States, Japan and any other designated by the President

-- gection 126(d)) —

"has failed to make concessions under trade agreements entered into
under this Act which provide competitive opportunities for the
commerce of the United States in such country substantially

equivalent to the competitive opportunities, provided by concessions
made by the United Stateu . . . .

1/ Section 401 of the Trade Act, denies MFN treatment to certain products in
colum 1 of the Tariff Schedules of the United States, i.e., products imported
from Communist countries.

2/ An act to amend the Tariff Act of 1930, Part III, 48 Stat. 943, P.L.
73-316.
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Whe: and if the President makes this determination, he must recommend to the
Congress that the concessions previously mad~ be either terminated or denied
and that no NTB-implementing legislation apply to such countries (See infra.
p. 27 on the requirements of implementing legislation). Also, section 102(f)
of the Trade Act provides that President "may recommend" to the Congress that
the implementing law "apply solely to the parties to" nontariff codes "if such
applicatv. : - consistent with the terms of such agreement."
;i General Agreement also anticipates some breaks in the MFn
polic.  #-. one thing, Article I is limited to--
customs duties and charges of any kind imposed on or in comnection
with importation or exportation or imposed on the internatioral
transfer of payments for imports or exports, . . . the methcd of
levying such duties and charges, . . . all rules and forualities in
connection with importation and exportation, and . . . all matters
referred to in paragraphs 2 and 4 of Article IIl (regarding national
tax treatment and general legal national treatment).
The General Agreement permits discrimination in the application of quotas
justified on balance-of-payments grounds (Article XIV); in responding to
dumping and subsidies (Article VI); in retaliation for nmullification and
impairment (Article XXIII:2); and for security reasons. There are also
explicit waivers of Article I:l for certain pre-sxisting preferences (such as
the United States preference for the Philipinea and the British Commonwealth
preferences) and the few customs unions that meet certain criteria. Finally,

“Even though a practice is inconsistent with a GATT obligation, redress under

the provisions of Article XXIII is allowed only if 'mullification and

iwpairment' occurs." 1/

iéaJncknon, World Trade and the Law of GATT, (Bobbs-Merrill Co., Inc., 1969)
at 540.
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b. Conditional MFN in the negotiations.

There seems to have been in this negotiation a desire not to reform
the General Agreement.by amendment. The reason for this is of course the huge
consensus required for amendment--two-~thirds or in some cases unanimity. 1/
There is a rich history of changes in, as well as elaboration of, the General
Agreement by means other than amendment, such as decision: by a majority (Art.
XXV); side agreements fcry which there is no proviesion in the General
Agreement; and waivers. For example, the Generalized System of Preferences
(in taeriffs, for undeveloped countries) is the subject of a waiver. There are
several multilateral agreements negotiated by less than all (and even less
than two-thirds of) the GATT contracting parties that are "in force," that is,
that affect in some way obligations set out in the General Agreement, and that
are the subjects of neither waivers nor amendments. They are--

1. Agreements Regarding Subsidy Obligation of Article XVI:4
(extension of standstill provisions) 2/

1/ One exception to this genzral reluctance to amend the General Agreement
may be the negotiation of framework agreements. As the discussion of GATT
framework was proposed by less developed countries, consensus on the results
may be broad enough to allow formal amenduent.

2/ There are six such agreements. The first was a "Declaration” extending
the stand-till. It contained this provision on entry into force:

4. This Declaration shall enter into force on the day on. which it
will have been accepted by the Governments of Belgium, Canada,
France, the Federal Republic of Germarny, Italy, Japsan, the
Kingdom of the Netherlands, the United Kingdom of freat Britain
and Northern Ireland, and the United States of America.
This was extended by proces-verbal dated Nov. 22, 1958, and Nov. 10, 1959.
There was a Declaration "giving effect to the provisions of Article XVI:4" on
Nov. 19, 1960, which was to euter into force when signed by a different list
of countries, as well as a Declaration on standstill on the same date. These
Agreements obviously changed Articlie XVI:4 by extending a ban against
expanding, or introducing new, nonprimary product subsidies from December 31,
(footnote continued)
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2. Cotton Textile Agreement

3. Agreement on Implementation r“ Article VI of GATT
(International Antidumping Code).

4. Memorandum of Agreement on World Grains Arrangemeat.
Thus, there is a precedent for negotiating '"side" sgreements that are
inconsistent with the General Agreement without adverse consequences.
However, unlike past "side" agreements, the new codes may be viewed as rising
to the level of nullification or impairment of General Agreement benefits to
nonsignatories.

Thus, the new agreements present the possibility of a significant
change in the operation of the General Agreement, regardless of whether
derogations from unconditional MFN are permitted by the General Agreement in

the areas where derogations may occur.

(footnote continued)

1957 to future dates. The "giving effect" declaration purported to declare
that Article XVI:4 would come into force when certain (not all) contracting
parties signed it. The companion extension of standstill subjected the
abolition or reduction of nonprimary subsidies to annual review by the
Contracting Perties, even though it was an act of less than the whole
membership. n short, this history shows an agreement not in conflict with
the basic direction of the General Agreement, even though it was inconsiestent
with the terms of the the General Ag-cement, that put signatories of the

agreewents technically n violation of the General Agreement to the extent
they took advantage of the declarations. .
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Part II

Congressional Approval and Implementation of the Codes

Trade Act Provisions

A study of approval and implementation of the new codes begins with
the Trade Act of 1974, since trade agreements represent an area of cooperation
between Congress and the Executive. 1/ The Trade Act represents a dclegation
of authority to the President to negotiate and enter into international
agreements; in some cases to create a binding international commitment; and in
one case-——duty changes--to create domestic law. Like all delegatione, thie
one must have limitations in order to be constitutional. 2/

The Trade Act distinguishes between agreements entered into under
section 101 and those entered into under section 102. The general
underrtanding is thtat section 101 agreements are tariff agreements that are
implemented by proclaiming modifications or continuance of duties or duty-free
status; vheress section 102 agreements are nontariff barrier agreements that

are implemented and indeed are approved by Congress. This distinction

1/ The cooperation is evident from the Executive's foreign affairs functions
Art. II, Sec. 2, and the congressional power in foreign cowmerce and taxation,
Art. I, Sec. 8, cls. 1 and 3, The United States Court of Customs and Patent
Appeals has held that". . .no undelegated power to regulate commerce, or to
set tariffs, inheres in the Presidency.” United States v. Yoshida, 526 P2d.
560 (CCPA 1975).

2/ See Federal Energy Admin. v, Algoquin SNG, Inc., 426 U.S. 548 (1976), in
which the court found no threat of unconstitutionality in section 232(b) of
the Trade Expansion Act of 1962, as amended, because of the limits that

statute placed upon presidential power to restrain imports for reasons of
national security.
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is not entirely clear in theory 1/ but as a practical matter, the Executive
branch does not purport to undertake the new codes except pursusnt to section
102.

Under section 102 (and several related sections including section
121) there are three prerequisites to these agreements having any legal impact.

First, the President must conform to the requirements of his
delegation. For example, he must have consulted with industry and other
agencies of governsent before entering or proposing to enter into the
ag:eements. Since we assume-~and we have no evidence to the contrary--that
these requirements have been or will be followed with respect to all section
102 agreements (and section 121 agreem=nts, if they are different) sutmitted

to the Congress, we do not discuss these requirements here. 2/

1/ The President's authority under section 101 would at first blush appear
bruad enough to encompass entering into nontariff agreements. He may enter
into trade agreements under section 101(a)(1l), that prowmote the purposes of
the Act (which include harmonizing, reducing and eliminating barriers to trade
-~ gec. 2(2)) when he determines that existing duties or "other import
restrictions" (defined as "a limitation, prohibition, charge, and exaction
other than a duty imposed on importation or imposed for the regulation of
importation -~ section 601(2)) are unduly burdening and restricting the
foreign trade of the United States. Under such authority, Part 1I of the
General Agreement was entered into. (59 Stat., 410, P.L. 79-129, July 5,
1945). Moreover, suct. a legislatively authorized agreement would be the law
of the land. See infra, p. 56, n.2.

Moreover, certain of the new codes, especially the code on customs
valuation, pertair directly to tariffs, and therefore are arguably (even in
the presence of section 102) within the President's section 101
agreement-entering authority. Section 101 has no proclaiming authority,
however, for anything but duties themselves, so the provisions of codes that
require legislative ensctment must be implemented by Congress.

2/ The requirements, in summary, are as follows --

(1) Presidential determination - Section 102(b).

(2) Congressional consultation - Section 102(d) (90 day notice)

Section 102(c) (general
consultation).
(footnote continued)
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The remsining conditions precedent are the subjects of tﬁiu Part.
They are the requirements necessary to create international obligations of the
United States under Qection 102 or section 121 and requirements necessary to
make these agreements a matter of domestic law.

Congress obviously wanted to distinguish between creating
international obligations and creating domestic law. The phrase "enter into
force" is commonly used to express the time at which international obligations
arise. As to creating international obligations, the Trade Act states--

(a section 102) agreement shall enter into force with respect to the

United States only if the provisions of subsection (e) are complied

with and the implementing bill submitted by the President is enacted
into law. 1/

The word "effective" is usually used to suggest the time that domestic

obligations (law) arise, as in section 125 of the Trade Act ("Termination and

Withdrawal"), which provides that trade agreements shall be subject to

(footnote continued)
(3) Public Notices and
Consultation - Section 102(e) (90 day notice)
Sections 131(a), 133 (consultation
during negotiations)
Section 135(a) and -~ (j) (geaeral
opportunity for commentary).
(4) Agency consultation Section 132 (see also 131(c),
consultations with the -ITC,

which was not required).
(5) Provisions required in

agreements -~ Section 125 (withdrawal and
termination).
(6) Traasmission of material
to Congress ~ Section 102(d) and ~-(e), section
151.

1/ Subsection (e) sets forth requirements of notice and publication of

inteution to sign agreements, transmission of various documents to the
Congress, and enactment of an implementing bill.
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termination or withdrawal ". . . not more than 3 years from the date on which
the agreement becomes effective." (Emphasis supplied.) See also section
212(c). |

On the other hand, Congress plainly wanted to be able to limit by
legislation United States implementation of these section 102 agreements, even
if it permitted the agreements to enter into force internationally. The Trade
Act has several provisions:

section 102(a)--

Noching in this subsection shall be construed as prior approval
of any legislation which may be necessary to implement an agreement
concerning barriers to (or other distortions of) international trade.

section 121(¢)--

. « » and if the implementation of such agreement will change
any provision of Federal law (including a material change in an
administrative rule), such agreement shall take effect with respect
to the United States only if the appropriate implementing legislation
is enacted by the Congress unless implementation of such agreement is
effected pursuant to authority delegated by Congress. . . . Nothing
in this section shall be construed as prior approval of any

legislation necessary to implement a trade agreement entered into
under this section. 1/

Thus, Congress wanted to be able to control separately (1) whether and when an
international obligation would arise under a section 102 agreement and (2)
whether, when, and the extent to which a United States domestic obligation—-a
law--would be changed to reflect the international obligation. The mechanism

for accomplishing this dual result is called an "implementing bill" under

1/ Referring to agreements under section 121, which deals with "GATT
Revigion." Under section 121(b), to the extent revision of the General
Agreement is not "feasible", then the President is to establish the same

principles with "like minded foreign countries or instrumertalities.” §S. Rep.
93-1298 at 85.
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section 102 ("implementing legislation" under section 121). The purpose of

this Pert is to set forth gencral principles we feel ought to apply to this

legislation.

1. Undertaking International Obligations.

The process by which it is proposed that the United States would
undertake international obligations expressed in the section 102 agreements is
by a provision of the implementing bill "approving" the section 102
agreement(s). Section 151(b)(1)(A). (Such approval is possible but not
mandatory under section 121.) It is understood that the agreements will be
voted up or down (S. Rep. 93-1298 at 107), which means, in addition to the
parliamentary idea that section 102 implementing bills are unamendable, that
Congress will not attempt to approve only part of an agreement. The scope of
approval will therefore be no less than agreement-by-agreement. 1/

No approval provision or language is specified in the law. 1In

section 151(b)(3) there is set out the language of 1n approval resolution

1/ The Trade Act does not appear to take account of the fact that at times
in the past, Congress has insisted on reservations to international
agreements, which the Executive has then negotiated. See, 14 Whiteman, Digest
of International Law 239 (regarding the joint resolution of July 1, 1947, 61
Stat. 214, 22 U.S.C. 289, for the constitution of the International Refugee
Organization, whereby Congress authorized the President to accept membership
in the Organization with reservations that were incorporated in the U.S.
instrument of acceptance). Reservations are a part of much General Agreement
history, but it is possible that any particnlar reservation would undo the new
codes. At this writing, the Executive branch has not asked for or been
advised to obtain ~eservations.

Moreover, while the implementing bill will be -~ absent a change in the
rules ~- unamendable, legislative history such as committee reports are of
course changeable. Since this history is often an interpretive guide for

agencies and courts, it is an important part of the legislative process that
reusind unchanged by section 151,

—
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evidertly applicable to section 405 bilateral commercial agreements (i.e.,

with countries not previously extanded MFN treatment). This provision is as

follows:

That the Congress approves the extension of nondiscriminatory

treatment with respect to the products of - ‘=—=-==- transmitted
by the President to the Congress on ~==--------- .« (The fiist

blank space being filled with the name of the country involved

and the sazcond blank space being fil'~s! with the appropriate
dat~.)

The following are some other examples of approval provisions:

On August &4, 1947, there was spproved, by joint resolution of the Congress (61
Stat. 756), an executive agreement between the United States and the United

Nations for establishing the permanent United Nations headquarters in the

United States. The resolution provided a series of introductory clauses

stating the basis of the action (stch as: '"Whereas Article 28 . . . of tuc

Charter . . . contemplate(e) the establishment of a seat for the permanent

headquarters of the Organization . . .") and the full text of the agreement,

as well as this language of approval.

Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That the
President is hereby authorized to bring into effect on the part
of the United States the agreement betweer the United States of
America and the United Nations regarding the headquarters of
the United Nations, signed at Lake Success, New York, on June
26, 1947 (hereinafter referred to as the "agreement"), with
such changes therein not contrary to the general tenor thereof
and not imposing any additional obligations on the United
States as the President may deem necessary and appropriate, and
at his discretion, after consultation with appropriate State
and local authorities, to enter into such supplemental
agreements with the United Nations as may be necessary to
fulfill the purposes of the said agreement: Provided, That any
supplemental agreement entered into pursuant to section 5 of

the sagreement incorporated herein shall be submitted to the
Congress for approval.
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On October 13, 1975, President Ford signed into law a joint
resolution approving the United States proposal for an early warning system in
Sinai, P.L. 94-110, 8§ Stat. 512, 22 U,S.C. 2441 Note. The approval
resolution also has introductory metters, and it then provides -- 1/

"Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled, That the
President is authorized to implement the "United States
Proposal for the Early Warning System in Sinai": Provided
however, That United States civilian personnel assigned to
Sinai under such proposal shall be removed immediately in the
event of an outbreak of hostilities between Egypt and Israel or
if the Congress by concurrent resolution determines that the
safety of such personnel is jeopardized or that contination of
their role is no longer necessary. Nothing contained in this
resolution shall be construed as granting any authority to the
President with respect to the introduction of United States
Armed Forces into hostilities or into situations wherein
involvement in hostilities is clearly indicated by the
circumstances which authority he would not have had in the
absence of this joint resolution.

"Sec. 2. Any concurrent resolution of the type described
in the first section of this resolution which is introduced in
either House of Congress shall be privil:ged in the same manner
adn to the same extent as a concurrent resolution of the type
described in section 5(c) of Public Law 93-148 (section 1514(c)
of Title 50, War and National defense) is privileged under
section 7 of such law (section 1516 of Title 50).

"Sec. 3. The United States civilian personnel
participating in the early warning system in Sinai shall

include only individuals who have volunteered to partisipate in
such systenm. .

"Sec. 4. Whenever United States civilian personnel,
pursuant to this resolution, participate in an early warning
system, the President shall, so long as the participation of
such personnel continues, submit written reports to the
Congress periodically, but no less frequently than once every
six months, on (1) the status, scope and anticipated duration
of their participation, and (2) the feasibility of ending or

1/ The proposal entered into force on October 13, 125, 26 UST 2271, 2278.
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reducing as soon as possible their participation by
substituting nationals of other countries or by making
technological changes. The appropriate committees of the
Congress shall promptly hold hearings on eacia report of the

President and report to the Congress any findings, conclusions,
and recommendations.

"Sec. 5. The authority contained in this joint resolution
to implement the 'United States Proposal to implement the Early
Warning System in Sinai' does not signify approval of the
Congress of any other agreement, understanding, or commitment
made by the executive branch."

Since Congress intended to distinguish between creating
international obligations and changing domestic law, the approval provision
should state that approval is for the purpose of permitting the agreement to
enter into force with respect to the United Stntes in accordance with the
terms of the agreement; that no domeatic law or practice is thereby changed
except as specifically provided in the bill or in future legislation; that no
private rights of action arise from approval except as specifically enacted;
and that implementation of an agreement does not authorize courts or agencies
to use the agreements to interpret U.S. law except as specifically provided.
Failure to dc this when approval is given may give the international agreement
the force of U.S. law. See infra p. 56, n.2.

As a practical matter, if Congress wants to disapprove certain
provisions of but not all of an agreement, it may best be able to do so by
failing to implement part or all of the agreemeat, rather than disapproving
it. This power to refuse to implement arises under the implementing
provisions of section 102(e) and 151 (see also section 121(c)). Under the
disputes resolution provisions of most of the codes, when and if this action

resulted in (1) the United States acting contrary to the code and (2) a
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signatory bringing this action up as a complaint, then the Muited States would
have to be prepared tc defend. Ultimately, the result of this process, under
various codes, ranges from retaliation--meaning other countries withdrawing
similar concessions--to renegotiation of the underlying code.

This chain of events suggests a provision in the implementing
legislation providing for discretion in the President whether to defend any
complaint or, in the alternative, take action that would bring the United
States into compliance.

There are a number of points in. the new codes where failure to
implement is an option, and insofar as Congress wants to lessen the adverse
international impact of having not implemented, it can simply give the
Executive a delegation to override the general rule for reasons of the
national economic interest.

A more complex situation arises when and if Congress approves an
agreement and implements it to some extent but not eantirely. Then the
question is whether to permit private persons, agencies and courts to use the
international agreement to interpret domestic iaw. This is now the normal
course in some areas, such as tariff classification issues, buf not where
Congress has made a specific direction, as in the case of the 1968
International Antidumping Code.

Termination of and withdrawal from agreements approved under Trade
Act sections 102 and 151 is apparently provided for by section 125(d) of the

Act:

Whenever any foreign country or instrumentality withdraws,
suspends, or modifies the application of trade agreement
obligations of benefit to the United States without granting
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ade2uate compensation therefor, the President, in pursuance of
rights granted to the United States under any trade agreement

and to the extent necessary to protect United States economic
interest . . . may-- ’

(1) withdraw, suspend, or modify the application of
substantially equivalent trade agreement obligations of
benefit to such foreign country or instrumentality , . . .

The President must provide for hearings in his action under sectior 125(d).
The section does not, however, provide for withdrawal of rights arising under
an implementing bill now to be enacted, and therefore in order to be able to
have the effect contemplated by Trade Act.aection 125, the implementing bill
might well have some provision authorizing the President to change the
courtries entitled to the benefit of the new law. In the alternative, where a
change of law is necessary in the future, the President can recommend the
change to Congress. We note that, unless section 125 is changed, Congress
will have no role in termination of or withdrawal from trade agreements, even
though it does have a role in entry into force of such agreements. 1/

2. Implementing International Obligationms.

Assuming that the new codes are all approved, then the main issue is
how to implement the provisions of the codes. One possibility is to revise
existing regulations, as distinguished from existing statutes. Where the
statute does not contravene the new agreement, but a regulation issued
pursuant to the statute does, then only the regulation need be amended. The
Executive branch has proposed to send to the Congress, after the agreements

have been signed, "whatever legislation and administrative actions may be

1/ To a certain extent, Trade Act section 301(a){A) is also a withdrawal
provision. See, infra, p. 38.

— -
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needed to implement the sgreements in the United States.”" (Notice of
Intention To Enter into Trade Agreements, 44 F.R. 1932 (January 8, 1979).)

Legislation to implement the new agreements is either necessary or
possible. The "necessary" enactmenis are matters that may only be
accomplished by statutes and that follow so logically from the act of approval
that to fail to make them would be inconsistent with approval. It might be a
reservation that would abrogate the whole agreement. The necessary enactments
are those explicitly contemplated by the new agreement, such as creating a
national inquiry point for scandards inquiries under the Standards Code, or
those that resolve a direct and reasonably unavoidable conflict between a new
agreement provision and a provision of United States law, A list of necessary
changes, as well as other possible changes, is attached as Appendix B. The
discussion of these changes, which are only required in connection with
implementation of specific new agreements, is in the separate studies of the
agreements.

Aside from "necessary" changes, there are a number of legislative
possibilities that occur in connection with implementation of the new
agreements. One legislative alternative in the face of these proposals is to
do nothing; another is to enact in legislation that is not subject to the
"fast track” of section 151(b) of the Trade Act; and a third alternative is to
consider adding the legislation to the section 151(b) implementing bill. We
have no general recommendation as to which of these alternatives to take, but
we discuss all "possible" changes for the sake of convenience as if they were

intended to be part of the implementing bill.
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Several such "possible" provisions are, by the nature of this
project, general, because they relate to overall principles of these
ngreenentu.l To a gte;t extent, these subjects correspond to the overview we
presented earlier in this volume on the new agreements as GATT reform. In the
following pages, we discuss possible changes in the President's wexisting
authority to retaliate for unreasonable or unjustifiable trade practices of
foreign countries, which is an essential element of U.S. participation in the
disputes resolution process under the new agreements. We also discuss
ihplenentation of conditional MFN; creating special authority to act contrary

to the new agreemer “s; and judicial review.

(a) Revisions of the President's authority to retaliate. The new

codes set up a new system resolving disputes (described supra p. 12). 1If we
assume that Congress will have the obligation to approve or disapprove all the
codes vnder section 121, and that the bill is a vote on approval of the whole
new system, then approval will necessarily imply a willingness to see whether
*he new disputes settlement rules will work. They are the critical element of
the new system. In this situation, the legislative problem will be whether
existing law is adequate to make the new system work.

i. Background: the problem

A United States exporter of goods to another country signatory to
the new agreements has two channels of remedy when he find himself denied the
benefits of the agreements. He can either complain to the foreign government
that denied him the benefit, or he can complain to his own government, which
can complain for him to the government involved. The first method involves
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litigation of some kind under foreign law. The utility of this channel is

that the exporter has some control of the litigation, and the disadvantage is
that he may have very>1ittle power to obtain a satisfactory remedy from his
point of view. The procedural "transparency" provisions of the new agreements
are an attempt to deal with the effectiveness of this channel. Of course, no
legislation in the United States has any legal force as to foreign governments.

The other channel can be the subject of legislation. Creating an
apparatus to decide whether exporters' claims under the new agreements are
meritorious -- and therefore deserving of United States intervention in the
form of action by this Government against the offending foreign government --
requires several elements. There must be an adequate staff of trained
personnel to evaluate claims to determine whether they are m~ritorious and to
prosecute meritorious claims in whatever international forums are provided for
in the underlying agreement (in this case, the disputes settlement mechanism
under the new agreements). This requires authorization and appropriation of
necessary funds and adequate statutory authority. There must alsoc be a
jurisdiction to screen exporters' claims, and there must be authority to take
retaliatory or other appropriate action against foreign governments that do
not reasonably accord with the practice or outcome of the international
disputes settlement procedure.

Recent experience under existing disputes resolution mechanisms
suggests that the present structure in this field is widely regarded by
exporters as unsatisfactory, for reasons we show below.

For example, for the United States the gist of the bargaining in the
agreement on export subsidies in the Subsidies/Countervailing Measures Code
appears to have been undertaking an obligation not to take unilateral action
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against other signatories under section 301 of the Trade Act of 1974 in return
for a list of proacribed export subsidies applying to industrial and mineral
products and an obligation to avoid disrupting the prices and displacing the
trade of other signatories in export markets for agricultural products. If
that is true, then the United States may at present be unable fully to give
its exporters the begefitn of the new agreements, because it is unable (or
unvwilling) to prosecute their claims against foreign govermmeats for brzach of
trade agreements in international forums, including, if necessary, taking
appropriate retaliatory actiom.

In the area of international dispute settlement, an important
distinction is between a statutory scheme for retaliation against a violation
(or, in this use, "nullification and impairment") of an internatiomal
agreement and laws authorizirg responses to specific trading difficulties.

The first is a response to the actions of a goverument, but the ;econd is a
response to a commercial practice, geaeirally a practice that is "unfair
competition”" by the reigning consensus. For example, in the dumping field,
the United States may under the Antidumping Act, 1921, impose a special
dumping duty to counter the practice of dumping. This is not a form of
“retaliation;" it is the exercise of an international right of the United
States arising out of the General Agreement to counter an unfair practice. In
contrast, if another country imposes antidumping duties against a United
States export in a way that is contrary to an international undertaking of
that country to the United States, then there is an aslleged violation of che

international agreement. If the offending country will not correct its error,
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then retaliation is in order. A separate "reta.iatory" statute is the kind of
lawv we are discussing here.

One United States statute--the United States countervailing duty
law—clouds this distinction because it is always used to respond to a
practice that is considered unfair, namely, subsidization of exports, but the
practice is an act of a foreign government. 1/ The countervailing duty
statute is thus a "retaliatory" statute in the sense we are using it in this
section. 2/

If the Congress were to approve the entire package of new codes, it
is arguable ~- as we have said previously ~-- that this action represents &
commitment to the disputes settlement mechanisms the codes embody; domestic

exporters may indeed be led to believe that the new codes should be supported

1/ The United States law has a provision for countervailing against private
subsidies, but it is never used.

2/ We do not include section 201 of the Trade Act of 1974, which implements
Article XIX of the General Agreement, as such a law because it is not a
response to disputes. "Escape clause" action may result in disputes, for
wvhich the President has negotiating authority as to U.S. actions in section
123 of the Trade Act (compensating authority) and section 203(a)(4) (which
provides for his negotiating "orderly marketing agreements"). Section 125(d)
is the Presidential authority to implement domestic actions pursuant to U.S.
rights under trade Jgreements in the event of suspension or withdrawal of
concessiona. The authority is rarely used because other countries so rarely
use Article XIX against the United States. Instead, saction 301 of the Trade
Act is evidently used, even though it relates only to "unjustifiable or
unreasonable" acts of countries. S8ee infra p. 43.

This distinction is demonstrated by the "Cattle War," an affair in
vhich Canada purported to take Article XIX action. The United States
responded with trade restrictions, and reported to GATT that its action was
under Article XIX:3, providing compensation rights. But its domestic action
vas pursuant to section 252(a) of the Trade Expansion Act of 1962, the
predecessor of section 301 of the Trade Act, and a retaliation statute, which
required a finding of violation of international commitments. The latter was
justified in the domestic proclamation by citing an alleged violation of
Article VI of the General Agreement, which was never reported. See Hudec,
"Trade Retaliation,”" 59 Minn. L. Rev. 461, 536-7 (1975).
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for this reason, since substantively the codes improve export opportunities
only marginally compared with provisions that are already in provisional
«ffect under Part II of the General Agreement. (For example, transparency, a
ceucral feature of several of the codes, is provided for in Article X.) For
this reason, Congress may want to examine existing law to see whether it gives
the United States maximum benafit from the new disputes resolution machinery.
This se=ms particularly important if, as we have suggested in Part I of this
Overview, approval is based upon a supposition that the main, and perhaps
only, benefit of the new codes is to reinvigorate the existing GATT. An
active litigation will, presumably, either show the codes as failures or, if
it results in improving compliance, make it cvident that the new agreemeunts
are worth having.

It is at least inconsistent to approve all the new

agreements and then not do everything possible to make them work for exporters.

(ii) statutes providing for retaliatiom

An obscure and never-used provision of the law, apparently
supplanted by the general retaliatory authority discussed below, permits the
President to impose new or additional duties and, in some cases, exclude
articles, for "discriminatory" practices ~f foreign governments. The

International Trade Commission, under this law, is to keep itself informed on

such matters and advise the President. Apparently, this provision, sect.on

338 of the Tariff Act of 1930, 19 U.S.C. 1338, has been overshadowed by more

recent enactments, sectioa 252 of the Trade Expansion Act of 1962 and its

successor, section 301 of the Trade Act.
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Section 301 is the principal tool for United States retaliation. It
provides that, whenever the President determines that a foreign govermment is
engaging in any of four actions in violation of or incomsistent with trade

agreement obligations, he "shall take all appropriate and feasible steps

within his power to obtain the elimination of" these practices, including
vithdrewing trade concessions or imposing new duties or fees. The four

foreign government practices are thet the country or instrumentality —--

(1) maintains unjustifiable or unreasonable tariff or other
import restrictions which impair the value of trade commitments made

to the United States or which burden, restrict, or discriminate
against United States commerce.

(2) engages in discriminatory or other acts or policies which

are unjustifiable or unreasonable and which burden ¢~ restrict
United States commerce,

(3) provides subsidies (or other incentives having the effect of
subsidies) on its exports of one or more products to the United
States or to other foreign markets which have the effect of
substantially reducing sales of the compstitive United States

product or products in the United States or in those other foreign
markets, or

(4) imposes unjustifiable or unreasonable restrictions on access
to supplies of food, raw materia's, or manufactured or

semimanufactured products which burden or restrict United States
comaerce. . . . 1/

Under the law, "any interested party" can file a complaint with the
STR. Hearings and presentation of views are provided for (sections 301(d)(2)

and 301(e)(2) (hearing) and 301(d)(1) and 301(e)(1) (presentation of views)).

1/ The Senate Report on the Trade Act of 1974 states, "In section 301
'unjustifiable' refers to restrictions which are illegal under international
lav or inconsistent with international obligations. 'Unreasonable' refers to
restrictions which are not necessarily illegal but which nullify or impair
benefits accruing to the United States under trade agreements or which

gggerviae discriminate against or burden U.3. commerce." §S. Rep. 93-1298 at
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STR may ask the International Trade Commission for "views as to the probable
impact in the ccono-y of the United States of taking action." The law
specifically provides that action may be taken selectively (against only the
country "involved") or on a nondiscriminatory basis, but that, if action is
taken nondiscriminatorily, éhen the Congress can disapprove and the action
shall thereafter remain in force only as to the country involved. 1/

The STR proceeding, if it can be called that, is hardly a remedy in
any traditional sense. The STR is only required to "conduct a rveview" (the
statutory phase) of the complaint and report summaries of the proceedings
every 6 months. Remarkably few complaints have been filed under sectien 301,
considering the number of complaints exporters expressel to the Commission
when it studied nontariff barriers in 1974. 2/ There were six section 301
petitions filed in 1975, five in 1976, three in 1977, and ore in 1978 (through
Deceaber 1, 1978.) 3/ A substantial number of these have been unresolved for
2 years.

On the other hand, over the years, the United States has brought a
number of complaints arising out of section 301 and its predecessor statute to

the GATT, and has had some success. 4/ The success has been achieved rnainly

1/ When enacted, this provision was potentially in conflict with the General
Agreanent; for example, under it, the President could provide a remedy for
subsidias arguably inconsistent with Article VI. Campbell, "The Foreign Trade
Aspects of the Trade Act of 1974, Part II, 33 W & L Lav Rev. 632, 654 (1976).

2/ "Trade Barriers: Report to the Committee on Finance," U.S. Tariff
Commission (TC Publication 665, April 1974), Part I, Vol. 4.

3/ 20th Annual Report on the Trade Agreements Program ~ 1975, 42; 2lst
Annual Report on the Trade Agreements Program - 1976, 46-47.

4/ 17th Aanual Report of the President on the Trlde Agreements Program -

1972, 22-233 -~ 1973, 20, 23. See also 1973 House Hearings on the Trade
Reform Act of 1973 at 419-21,
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bv meana of settlements, "without wmuch independent aid or stimulus from the
GATT legal machinery.” 1/ Never: heless, the process has worked to some
extent. 2/

Actual retaliatory action othe: than negotiation and settlement
under section 301 has been rare. 3/ 1ln those cases where dispute settlement
procedures were found necessary, somewhat lengthy periods of time appear to
have elapsed (compared with the time consumed by domestic import relief and
unfair practice investigations). For example, STR has reported that in Docket
No. 301-4, "National Canners Association,” the complaint was filed September
25, 1975, and the work of the GATT panel (which had been delayed because of
the reassignment from Geneva of two panel members) was completed in May 1978.
Subsequently, "in June of 1978 the EC discontinued use of the minimum import
price mechanism (one of two practices reportedly complained of), switching to
a system of production subsidies." (Letter from STR, supra, n. 1, p. 49, at

3.) In Docket No. 301-5, "Great Western Malting Co.", the complaint was

1/ Hudec, “Trade Retaliation," supra (n. 2, p. 50) at 513.

2/ See, for example, "Termination of Section 301 Review," 43 F.R. 8876
(March 3, 1978), wherein STR states, ". . .the United States instituted a
complaint against Japan under the dispute settlement provisions of (the
General Agreement). Discussions with Japan continued during processing of the
United States GATT complaint. As a result of these conversations, Japan has
agreed to make adjustments satisfactory to the United States."”

3/ The only case under section 301 actually to reach a determinationm of
action other than mere negotiation appears to be "Soviet Marine Insurance
Practices," 43 F.R. 25212 (June 9, 197&), establishing an interagency
© committee to study possible ways to achieve the elimination of practices the

President found to be an unreasonable burden and restriction on U.S.
commerce. See generally, letter from the Special Representative for Trade
Negotiations (Amb. Strauss) to the Speaker of the House of Representatives,
August 2, 1978, reviewing action under section 301(d)(2) for the six-month
period ending June 30, 1978, and prior reports to the Congress on section 301
activity — Committee Print, WMCP 95-51 (95th Cong., lat Sess., September 13,
1977); Committee Print, WMCP 95-9 (95th Cong., lst sess., February 4, 1977).
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received on November 13, 1975, and as of June 30, 1978, it had been determined
that the most appropriate forum for discuesion of the issue involved was the
MIN, "where these discussions are now being actively pursued." 1Id. at 3. 1In
some cases, however, the delay has been more in the GATT process than in the
United States Government process. Docket No. 301-8, "National Soybean
Processors Association and American Soybean Association," a complaint received
by STR on March 30, 1976, resulted, according to STR, in Article XXIII(2)
consultations on April 2, 1976, As of June 30, 1978, a final panel report had
been adopted with "findings favorable to the United States' and the offending
system "was terminated." We are unable to say at this time whether the delays
obviously being exparienced result from the GATT process, the United States
process, or both. 1/

(iii). Possible Legislation.

Assuming approval of the new agreements, the subject of disputes
resolution will presumably become a more active area of United States trade
policy, at least as to complaints. The Congress might want to consult with
the Executive branch on adequac~ of present staff to undertake such a
program. Of course, complaints against the United States are also likely to
increase (perhap: depending on the nature of United States implementation of

the new sgrzements), and again it might be desirable to consult STR on the

adequacy of staffing to handle this work.

1/ We have made a chart showing the time consumed in section 301 proceedings
(Appendix C).
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A number of ideas are possible. Some of these are--

1. Establishing procedure like section 338, with complaints filed
at the Commigsion or ?ome other agency that makes recommendations to the
President as to which claims are meritorious. The President would then decide

whether to prosecute or reject claims.

2. Increasing authorization and appropriation for the disputes

prosecution function.

3. Making consistency with international obligations explicitly a
factor in deciding whether and when to retaliate.

4. Piacing time limits upon section 301 proceedings. 1/

We discuss in our study on the subsidy/countervailing duty agreement
why we see n~ conflict in having both the countervailing duty law and an
international disputes resclution law; having both depends on the proposed
"two track" international subsidy/countervailing duty system.

Care has to be taken in stating here, as anywhere in the
implementing bill, the dzgree to which the President will consider
international obligations. So far as we know, the provision permitting
selectivity in section 201 has not been litigated, but a similar provision in

the old section 252(c) (stricken in section 301), requiring the President to

1/ As appendix C suggests, p1ac1ng time limits upon negotiations is a more
restrictive step than placing time limits on the domestic proceedings that
lead to the decision as to whether & complaint is meritorious. Thus, Congress
may want to place a time limit upon STR's section 301 decision on whether to
file an international action, but forbear placing a time limitation upon STR's
conclusion of the disputes resolution process, The latter overall time limit,
if adopted, should take account of the time limits placed upon disputes
resolution under some but not all of the new agreements and of special
provisions on temporary or "provisional" measures by signatories,
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have "due regard"” for international obligations, was read by a court of
appeals to allow the President to apply a remedy on an MFN basis, even though

the vemedy was, under the law, supposed to be selective. See United States v.

Star Indus., Inc., 462 F.2d 557 (C.C.P.A. 1972), The exact Congressional
purpose should be in the law, such as that the President must consider (but
is, perhaps, not in any circumstance bound tc follow) international
obligations.

The improvement of retaliatory procedures leads naturally to
consideration of the extent to which enactments are desirauie on the general
subject of United States participation in the GATT or the committees of
signatories created under the various codes. For example, we have suggested
in our study on Standards that the Congress should consider whether the
inquiry point that must be established to provide information on United States
standards should be expanded to receive, process and perhaps even make
recommendations as to whether to prosecute the complaints of Unitad States
exporters againat signatory governments as international claims. Similarly,
under the Subsidy/Countervailing Duty Agreement, Chap. 1:1-3, sigiztory
governments are required to provide certain information on the extent of
United States subsidies on request. A central "inquiry point" might be given
statutory authority to carry out. this responsibility.

(b) Implementation of conditional MFN.

At this point, it appears that the United States will probably not

give the benefits of the new codes to nonsignatories. Implementing the new
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agreements on this basis means carefully working out when existing law will
apply only to signatories of new agreements.
Section 126(a) of the Trade Act provides --

Except as otherwise provided in this Act or in any other
provigion of law, any duty or other import restriction or duty-free
treatment proclaimed in carrying out any trade agreement under this
title shall apply to products of all foreign countries, whether
imported directly or indirectly.

Since none of the new agreements (except the agreement on aircraft--see the
separate study of this subject) provides for a level of duty, no amendment of
section 126(a) is required as to duties; however, the section also provides

for unconditional MFN with respect to "other import restriction(s)." This

phrase is defined in Trade Act Section 601 as follows:

(2) The term "other import restriction" includes a limitation,
prohibition, charge, and exaction other than duty, imposed on
importation or imposed for the regulation of importation. The term
does not include any orderly mavketing agreement.

This phrase appears first to have been used in the original 1934 trade
agreements authority. 1/ Evidently, the Executive relied on this phrase to
negotiate such "nontariff" matters as Part II of the General Agreement and the
International Antidumping Code. Thus, it may be desirable as a matter of
domestic law to consider providing in the implementing bill for the

termination or denial of benefits under the new agreemants for countries that

do not enter into one or all of them. ?/

1/ An act to amend the Tariff Act of 1930, Public Law 73-316, addiag section
350 of that law.

2/ It is arguable that even the "other import restriction" language of
section 126 does not apply to these new agreements, since they cannot be (to
use the language of the section) "proclaimed", but must be approved and
enacted under section 102. We are uncertain on the point, since many parts of

the new agreewents can be undertaken with mere approval, no new enactments
being necessary.
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Under section 102(f) of the Trade Act, the President may ''recommend
to Congress in the implementing bill . . . that the benefits and obligations
of such agreement appiy solely to the parties to such agreement, if such
application is consistent with the terms of suci: agreement." See also section
126(b) and (c), which permits the President to determine that a "major
industrial country” 1/ has failed to make concessions in the MTN "which
provide competitive opportunities for the commerce of the United States in
such country substantially equivalent to the competitive opportuni.ies"
Provided by the U.S. concessions. The President may then, either by country
or by article, recommend that Congress deny a benefit or not apply new MIN
agreements. Legislation denying the bemefits or some of them to certain
countries is plainly possible.

No:withstanding this fact, placing the subjects of these agreements
on a conditional MFN basis may be contrary to existing treaty and executive
agreement obligations of the United States. See infra p. 60. We have also
previously discussed the problem of the inconsistency of such law with respect
to fhe General Agreement, where the unconditional MFN obligations are limited
to certain subjects, only some of which are likely to fall within the scope of
the agreements.

One solution to these dilemmas would be to leave the law as it is,
which would allow the President to recommend denying unconditional MFN

treatment to nonsignatories when conditions warranted. He could, in making

1/ Defined 1in section 126(d) of the Trade Act as Canada, the European
Economic Community, the individual countries of the Community, Japan, and
other countries designated by the President.
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such recommendations, state the extent to which the recommendation conflicted
with existing MFN obligations. Another snlution would be to set up a system
similar to the one now applicable to Communist countries (see title 4 of the
Trade Act), which would deny unconditional MFN treatment on the subjects of
the new agreements to nonsignatories, subject to a power in the President to
grant them the benefits of the new agreements under stated conditions.
Thereafter, the President's decisions could be subject to a Congressional
override,

A similar problem is the impact of implementing legislation on the
Protocol of Provisional Applicétion, the instrument by which the General
Agreement was "provisionally" brought into force. The Protocol provides that
domestic law extant before the date of signing the General Agreement--Octnber
30, 1947--may continue notwithstanding that it is inconsistent with the
General Agreement. The countervailing duty law, the Bﬁy American Act and
other statutes of which amendment is possible in light of the new agreements
vere enacted before October 30, 1947. But since the new agreements coatain no
"grandfather" provision like the one in the Protocol, nor are they apparently
to be legally "related" to the General Agreement, 1/ there are no grandfather
rights. Thus, laws amended for the benefit of new agreement signatories do
not have the grandfather benefit of the Protocol, and therefore countries that
are parties to the General Agreement may be entitled to benefits of the new
law, even if they did not sign the new agreement. In the the case of

subsidies, the problem is rather serious, because the General Agreement

1/ That is, they are not expected to be a GATT decision, the subject of a
GATT waiver, or an Article XIX "safeguard" action, much less an amendment to
the General Agreement.
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requires an injury test from which the United Stetes is relieved by the
Protocol; the new subsidy/countervailing duty®agreement also requires this
test. To implement the injury test by amending the existing United States
statute way make denying this benefit to GATT signatories difficult, even
though they do not sign the new agreenment.

One response to this situation would be to add to but not otherwise
change existing law. A combination of creating a new law for new agreement
signatories and leaving the old law on the books for all others would probably
be a successful way to retain the grandfather benefit. The countervailing
duty law was gmended in 1974 to extend its coverage to nondutiable items, at
which time au injury test was added for ouly these items. The theory was that
there was previously no law on these items. (S. Rep. 93-1298 at 185.)
Evidently, no claim that the United States thereby gave up its grandfather
rights has yet succeeded in receiving GATT approval. It is therefore at least
possible that amendments to "grandfathered" laws, which leave the old law on
the books, but partially ineffective, will solve this problem.

Finally, conditional MFN legislation raises rules of origin issues.
Since conditional MFN means that a product imported from some countries are
entitled to certain benefits while the same product from another country is
not, it is possible that cases will arise under laws affected by the new
agreements in which the product was partialiy made in one country that is
entitled to the benefit and pactially made in countries that are not entitled
to that benefit. Rules for deciding whether the benefit applies in such cases
are called "rules of origin."
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Under the new agreements, the problem presented under rules of
origin is that many of the benefits are procedural: a signatory to the
subsidy/countervailing-duty code is entitled to an injury determination on
dutiable U.S. imports, but a nonsignatory is not.

One type of rule of origin is used by the U.S. Customs Service to
prevent circumvention of tariff rates or other customs laws by manufacturers
which transship their products through a third country to an importing nation
in order to take advantage of a preferential trading arrangement between the
latter two countries, or which otherwise conceal the country of origin of
their product. Present United States rules, including rules pertaining to
marking requirements and implementation of the GSP, 1/ embody the concept of
"substantial transformation,” which is essentially that the country in which
the last major change in the nature of the goods was made, producing a new and
different artcle, is the country of "origin."

This concept may be unsatisfactory to accomplish the purpose of
conditional MFN in the new agreements. Countries that refuse to sign a new
agreement‘;ay, under the substantial transformation rule, cbtain a benefit by

manufacturing in violation of the agreement (for example, with an export

subsidy) a product that is later subject to substantial transformation in a

signatory state.

1/ Marks of origin, 19 U.S.C. secs. 304, 1202 (1976) {19 CFR 134.1(d){1),
134.34(n), 134.35 (1978)); Generalized System of Preferences, 19 U.S.C. 2461
et seq. (1976) (19 CFR 10.171-178 (1978)). See also Minwood Industries, Inc.

v. United States, 313 F.Supp. 951 (Cust. Ct. 1970) (marks of origins); 10
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One solution to this problem might be to administer the current
rules of origin laws and regulations in a way which would subetantially
accomplish the intent of those laws, even though this might mean that goods
arriving from signatory countries do not receive full benefits of the new
agreements. Disputes resolution would presumably decide whether this was
appropriate in particular cases,

The current U.S. rules of origin regulations pertain to two specific
statutes -- marks of origin and implementation of the GSP 1/ -- and therefore
would rot be applicable to ths operation of the current agreements. Any
implementing legislation may need to include a general rule of origin
provision applicable to all the new agreements, or such a provision may need
to be included individually for implementation of particular codes. However,
those requirements may create secondary problems; for example, it will become
necessary in administering the codes to obtain reliable information on country
of manufacture. At present, we can make no further legislative
recommendations on rules of origin. We suggest instead close consultation
with the agencies administering the affected laws to see what is needed to

best effect the purpose of the laws.

1/ The United States countervailing duty law, section 303 of the Tariff Act
of 1930 (19 U.S.C. 1303), provides that whenever a foreign country pays or
bestows a bounty or grant upon certain articles, then a countervailing duty
shall be assessed regardless of —-

« « .whether the same shall be imported directly from the country of
production or otherwise, and whether such article or merchandise is
imported in the same condition as when exported from the country of

production or has been changed in condition by remanufacture or
otherwigse. . . .
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(¢) Authority to act contrary to the codes.

The codes obviously anticipate that at times it may be necessary to
act contrary to theirlprovisions. There may be a feeling at the time an
implementing bill is considered that it would be desirable to not fully
implement the new codes, leaving the resolution of actual conflicts to the
disputes resolution machinery. As we have suggested in connection with the
individual codes, a useful device may in some cases be one whereby the
President (or other appropriate official) has discretion either to undertake
action contrary to a code or refuse to take action contrary to a <cde
obligation, depending on the bias of the law. Such prerogatives exist in
present law. For example, under the present United States law for escape
clause actions, the President may refuse to take an action recommended by the
International Trade Commission if that refusal is in "the national economic
interest." At the other extreme, section 301 provides that retaliatory action
be taken on an unconditional MPN basis in accordance with the General

Agreement, except that the President may take selective retaliatory action in

his discretion.

(d) Judicial review.

The purpose of this section is to consider and advise upon whether
and how to prescribe judicial effect for the new codea. Under section 102,
only Congress can allov a section 102 agreement to enter into force by
"approval.”” And under all possible delegations in the Trade Act, there is noﬁ

intended to be any domestic law impact without further legislation. 1/

1/ Section 102(2) provides —
Nothing in this subsection shall be construed as prior approval of

- (footnote continued)
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Nevertheless, it would be prudent to state precisely the legal
effect of these agreements. For one thing, these agreements when approved may

be enforceable in the courts. 2/ Yet, in many cases, Congrass and the

(footnote continued)
any legislation which may be necessary to implement an agreement
concerning barriers to (or other distortions of) international trade.
Section 121(c) provides --
If the President enters intc a trade agreement which establishes
rules or procedures, including those set forth in subsection
(a), . . .and if the implementation of such agreement will change
any provision of Federal law (including a material change in an
administzative rule), such agreement shall take effect with respect
to the United States only if the appropriate implementing
lagislation is enacted by the Congress unless implementation of such
agreement is effected pursuant to authority delegated by
Congress. . . .WNothing in this section shall be construed as prior

approval of any legislation necessary to implement a trade agreement
entered into under this section.

2/ Without more, it is likely that Congressicnal approval, when required for
an agreement to enter into force, makes an international agreement that is
self-executing the law of the land enforceable in the Pederal Courts. See

enerally, 14 Whiteman, Digest of Int'l L. (1970) 237-239. 1Iun the case of the
MIN agreements, our research suggests that the legislative process specified
under the Trade Act of 1974 would convince the courts of the United States not
to allow the agreements, absent express statute, to serve as a bssis for court
action for the following reasons:

The question of judicial enforcealility turns on whether the
agreement in question is in any respect "self-executing":

The extent to which an international agreement establishes
affirmative and judicially enforceable obligations without
implementing legislation must be determined in each case by
reference to many contextual factors: the purpose of the treaty and
the objectives of its creators, the existence of domestic procedures
and institutions appropriate for direct implementation, the
availability and feasibility of alternative enforcement methods, and
the imnediate and long-range ~ocial consequences of self- or
non-self-execution. . . .

People of Saipan v. Dept't of Interior, 502 F.2d 90 (9 Cir., 1974), holding
that a trusteeship agreement that provided the United States would, inter
alia, "regulate the use of natural resources" and "protect the inhabitants
agsinst the loss of their lands and resources" gave the inhabitants of the
trust territory rights upon which they ould individually sue in the High
Court of the Trast Territory. Id. at 99. See also, Diggs v. Rxchnrdoon, 555
F.2d 848 (D.C. Cir. 1976), citing with approval the concurring opinion in
(footnote continued)
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executive may at first blush want to avoid the difficulty of implementing the
codes — the Congress wanting to keep the law as is and the Executive
believing a new code works no change. They should consider such inacticen
carefully. For example, the Safeguards code would contain substantive
standards for safeguard actions that are similar to and even modeled upon, but
different from, United States law. If Congress did not want the new code to
predominate in a court action on U.S. safeguard action, the ssfest course
would be to enact priority legislation to that effect.

Several issues should be immune to judicial review except for

failure to act at all. These are primarily issues that relate to when the new

(footnotc continued)

People of Saipan. The concurring opinion holds that although the Trust
Agreement was not self-executing, "a series of actions all ultimately founded
upon Congressional authority have so executed the Agreement that its
provisions may nuw properly be regarded as judicially enforceable. Thus, the
Agreement was approved by the President pursuant to a joint resolution of
Congress. . .and implemented by Executive orders promulgated pursuant to
Congressional authority. . . ." 1d., People of Saipan at 103. A treaty
providing for most-favored-nation treatment has been held by the United States
Court of Customs and Patent Appeals to have been "self-executing, requiring no
legislation other than its own enactment, so far as any matter here involved
was concerned." John T. Bill Co. v. United States, 104 F.2d 67 (C.C.P.A.
1939) (quoted matter at 73). The Court there held that the unconditional
most-favored-nation clause in the treaty required extending MFN to the
products from the foreign country, even though the foreign country was not
extending the same rate to the Unit.ed States. The "self-executing" language
== which is mandatory in form (each party "shall" extend. . .) ~— is too
lengthy to quote here. It appescs 1Id. at 69,

Of course, most important in considering whether “the context" (See
People of Saipan, above) in the case of these agreemsnts ir a factor that
suggests they are not intended to be self-executing is the provisions of the
Trade Act. Sections 102 and 121 wake it clear that no agreement negotiated
under authority of those sections is to have domestic impact without enabling
law. The question in the text aris2s largely in connection with provisions
where ro change cf law is "necessary" (as we have defined it, supra p. 37),

but a change in administrative practice can be effected by administrative
action under existing authority.
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agreements apply. For example, it seems to us that the United States should
avoid allowing foreign persons to sue in Federal court for a Federal agency's
failure to give that éompany a benefit arising under the code. Such a
decision would prenumably be made because the rules of origin created by the
U.S. Congress would hold that the foreign company's exports did not originate,
legally, in a signatory and therefore-~under the theory of conditional
MFN--were not entitled to code benefits. Rather than the agency making that
decision in each case, however, it may be better policy to require Federal
agencies to obtain authoritative guidance from a central authority--such as
STR--as to whether particular countries are entitled to a code's benefits.
This system should probably apply to government procurement, but it is
probably less desirable in countervailing duties, where the Treasury
Department has administered a rule of origin to determine which country has
been paying a bounty or grant for wany years.

Assuming that judicial review provisions are desirable, they will
unfortunately probably be different as to each code area., Congress has in the
past used a number of formulations to deal with different specific
situations. In 1951, Congress amended section 22(f) of the Agricultural

Adjustment Act to state —

No trade agreument or other international agreement heretofore

or hereafter entered into by the United States shall be applied
in a manner inconsistent with the requirements of this
section. 1/

In 1947, Congress passed a joint resolution authorizing the United States to

accept membership in the International Refugee Organization, with the provison

that --

1/ 65 stat. 75 (1951).
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The President is hereby authorized to accept membership for the
United States in the International Refugee Organization (hereinafter
referred to as the "Organization"), the constitution of which was
approved in New Yosk on December 15, 1946, by the General Assembly
of the United Nations, and depnsited in the archives of the United
Nations: Provided, however, That this authority is granted and the
approval of the Congress of the acceptance of membership of the
United States in the International Refugee Organization is given
upon condition and with the reservation that no agreement shall be
concluded on behalf of the United States and no action shall te
taken by any officer, agency, or any other person and acceptance of
the constitution of the Organization by or on behalf of the
Government of the United States shall not constitute or authorize
action (1) whereby any person shall be admitted to or settled or
resettled in the approval thereof by the Congress, and this joint
resolution (22 U.S.C.S. 289-289d) shall not be construed as such
prior approval, or (2) which will have the effact of abrogating,
suspending, mwod.fying, adding to, or surerseding any of the
immigration laws or any other laws of the United States.

Similarly, Public Law 90-634 (October 24, 1968), 82 Stat. 1347, 19

U.S.C.A. 160 Note, provides—-

actions,

(a8) Nothing contained in the International Antidumping Code,
signed at Geneva on June 30, 1967, shall be construed to restrict
the discretion of the United States Tariff Commission in performing
its duties and functions under the Antidumping Act, 1921 (sections
160 to 171 of this title) and in performing their duties and

functions under such Act tiiz Secretary of the Treasury and the
Tariff Commission shall—

(1) resolve any conflict between the International Antidumping

Code and the Antidumping Act, 1921, in favor of the Act as applied
by the agency administering the Act, and

(2) take into account the provisions of the International

Antidumping Code only insofar as they are consistent with the

Antidumping Act, 1921, as applied by the agency administering the
Act. 1/

Reviev provisious should specify courts of review for code-related

Now, if a matter can be the subject of a protest to U.S. Customs

Service actions, jurisdiction is generally in the U.S. Customs Court and the

17 61 stat. 214, 22 U.S.C. 289. -
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Court of Customs and Patent Appeals, (see SCM Corp. v. United States, 450 F.

Supp. 1178 (Cust., Ct. 1978) and J.C. Penney Co. v. United States, 439 F.2d 63

(2d Cir. 1971), but where no protest is possible, review is in the United

States district courts. (See Sneaker Circus v. Jimmy Cartsr, et al., 566 F.

2d 396 (2d Cir. 1977) and Talbot Co. v. Simon, 539 7.2d 221 (D.C. Cir.

1976).) This situation may not be satisfactory. Uniform interpretation is
critical to many schemes. It may be desirable to have customs questions
reviewed in the Customs Court, but other actions, such as the claim of a
frustated foreign bidder on a govermment contract or a foreigner's challenge
to an environmental regulator's refusal to accept foreign testing in
accordance with the Standards code, are matters that perhaps ought to be
reviewed in the courts or agencies that ordinarily review the actions of those
bodies. 1/ We have set out specific sugzestions for such jurisdictional ideas
in the chapters relating to each code, along with our thoughts on necessary
implementation.
CONCLUSIONS

The new MIN agreements are at present in an uncertain legal state.
They will exist (if actually signed) alongside the General Agreement, in many
cases restating it and in some cases even derogating from it., If they reform
the international system of GATT in any general way, it may be mainly by

reinvigorating previous General Agreement provisions.

1/ This process is not always logical. Under the Clean Air Act, review of
National Standarus, which may be relevint to implementation of the Standards
agreement, is in the United States Court cf Appeals for the District of
Columbia, while jurisdiction to review local staniards is in the United States

Court of Appeals for the circuit where the affected air quality control region
is located.
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Implementation of the new agreements w'll require attention not only
to specific requirements arising from the nes agreements, but also overall
policy implications of the agreements. The principal policy implication is
the need to create an adequate United States ability to take advantage of the
disputes resolution process created by the new agreements. It will also be
desirable to define the legal impact of the new agreements in United States
litigation, such as whether and what private rights they create under United

States law.
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APPENDIX A

SEC. 101. BASIC AUTHORITY FOR TRADE AGREEMENTS.

(a) Whenever the President determines that any existing duties or other
import restrictions of any foreign country or the United States are unduly
burdening and restricting the foreign trade of the United States and that the
purposes of this Act will be prompted thereby, the President--

(1) during the 5-year period beginning on the date of the enactment of
this Act, may enter into trade agreements with foreign countries or
instrumentalities thereof; and

(2) may proclaim such modification or continuance of any existing duty,
such continuance of exis:ing duty-free or excise treatment, or such
additional duties, as he determines to be required or appropriate to
carry out any such trade agreement.

(b)(1) Except as provided in paragraph (2), no proclamation pursuant to
subsection (a)(2) shall be made decreasing a rate of duty to a rate below 40
percent of the rate existing on January 1, 1975.

(2) Paragraph (1) shall not apply in the case of any article for which the
rate of duty existing on January 1, 1975, is not more than 5 percent ad
valorem.

(¢c) No proclamation shall be made pursuant to subsection {a)(2) increasing
any rate of duty to, or imposing a rate above, the higher of the following:

(1) the rate which is 50 percent above the rate set forth in rate
column numbered 2 of the Tariff Schedules of the United Sta.es as in
effect on January 1, 1975, or

(2) the rate which is 20 percent ad valorem above the rate existing on
January 1, 1975,

SEC. 102. NONTARIFF BARRIERS TO AND GTHER DISTORTIONS OF TRADE.

(a) The Congress finds that barriers to (and other distortions of)
international trade are reducing the growth of foreign markets for the
products of United States agriculture, industry, mining, and commerce,
diminishizg the :itended mutual benefits of reciprocal trade concessions,
adversely affecting the United States economy, preventing fair and equitable
access to supplies, and preventing the development of open and
nondiscriminatory trade among nations. The President is urged to take all
appropriate and feasible steps within his power (including the full exercise
of the rights of the United States under international agreements® to
harmonize, reduce, or eliminate such barriers to (and other distortions of)
international trade. The Precident is further urged to utilize the authority
granted by subsection (b) to negotiate trade agreements with other countries
and instrumentalities providing on a basis of mutuality for the harmonization,
reduction, or elimination of such barriers to (and other distortions of)
international trade. Nothing in this subsection shall be construed as prior
approval of any legislation which may be necessary to implement an agreement
concerning barriers to (or other distortions of) international trade.
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APPENDIX A--Continued

(b) Whenever the President determines that any barriers to (or other
distortions of) international trade of any foreign country or the United
States unduly burden and restrict the foreign trade of the United States or
adversely affect the United States economy, or that the imposition of such
barriers is likely to result in such a burden, restriction, or effect, and
that the purposes of this Act will be promoted thereby, the President, during
the 5-year period beginning on the date of the enactment of this Act, may
enter into trade agreements with foreign countries or instrumentalities
providing for the harmonization, reduction, or eliminaticn of such barriers
{or other distortions) or providing for the prohibition of or limitations on
the imposition of such barriers (or other distortions).

(c) Before the President enters into any trade agreement under this section
providing for the harmonization, reduction, or elimination of a barrier to (or
other distortion of) international trade, he shall consult with the Committee
on Waye and Means of the House of Representatives, the Committee on Finance of
the Senate, and with each committee of the House and the Senate anl each joint
comnittee of the Congress which has jurisdiction over legislation involving
subject matters which would be affected by such trade agreement. Such
consultation shell include all matters relating to the implementation cf such
trade agreement as provided in subsections (d) and (e). 1If it is proposed to
implement such trade agreement, together with one or more other trade
agreements entered into under this section, in a single implementing bill,
such consultation shall include the desirability and feasibility of such
proposed implementation.

(d) whenever the President enters into a trade agreement under this section
providing for the haromonization, reduction, or elimination of a barrier to
(or other distortion of) international trade, he shall submit such agreement,
together with a draft of an implementing bill (described in section 131(b))
and a statement of any administrative action proposed to implement such
agreement, to the Congress as provided in subsection (e), and such agreement
shall enter into force with respect to the United States only if the
provisions of subsection (e) are complied with and the implementing bill
submitted by the President is enacted into law.

(e) Each trade agreement submitted to the Congress under this subsection
shall enter into force with respect to the United States if (and only if)--

(1) the President, not lees than 90 days before the day on which he
enters into such trade agreement, notifies the House of Representatives
and the Senate of his intention to enter into such an agreement, and
promptly thereafter publishes notice of such intention in the Federal
Register;

(2) after entering into the agreement, the President transmits a
document to the House of Representatives and to the Senate :ontaining a
copy of such agreement together with—-

(A) a draft of an implementing bill and a statement of an
administrative action proposed to implement such agreement, and an
explanation as to how the implementing bill and proposed
administrative action change or affect existing law, and
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(B) ‘a statement of his reasons as to how the agreement serves the
interests of United States commerce and as to why the implementing

bill and proposed administrative action is required or appropriate
to carry out the agreement; and

(3) the implementing bill is enacted into law.

(f) to insure that a foreign country or instrumentality which receives
benefits under a trde agreement entered into under this section is subject to
the obligations imposed by such agreement, the President may recommend to
Congress in the impiementing bill and statement of administrative action
submitted with respect to such agreement that the benefits and obligations of
such agreement apply solely to the parties to such agreement, if such
application is consistent with the terms of sych agreement. The President may
also recommend with respect to any such agreement that the benefits and
obligations of such agreement not apply uniformly to all parties to such
agreement, if such appliction is consistent with the terms of such agreement.

(g) For purposes of this section-—

(1) the term "barrier" includes the American selling price basis of
custums evaluation as defined in section 402 or 402a of the Tariff Act of
1930, as appropriate;

(2) the term "distortion" includes a subsidy; and

(3) the term "international trade" includes trade in both goods and
services.

SEC. 121. STEPS TO BE TAKEN TOWARD GATT REVISION; AUTHORIZATION OF
APPROPRIATIONS FOR GATT.

(a) The President shall, as soon as practicable, take such action as may be
necessary to bring trade agreements heretofore entered into, and the
application thereof, into conformity with principles promoting the development
of an open, nondiscriminatory, and fair w.rld economic system. The action and
principles referred to in the world economic system. The action and
principles referred to in the preceding sentence include, but are not limited
to, the following-—

(1) the revision of decisionmaking procedures in the General Agreement
on Tariff and Trade (hereinafter in this subsection referred to as
"GATT") to more nearly reflect the balance of economic interests,

(2) the revision of article XIX of the GAIT into a truly international
safeguard procedure which takes into account all forms of import
restraints countries use in response to injurious competition or threat
of such competltxon,

(3) the extension of GATT articles to conditions of trade not presently
covered in order to move toward more fair trade practices,

(4) the adoption of international fair labor standards and of public
petition and confrontation procedures in the GATT,

(5) the revision of GATT articles with respect to the treatment of
border adjustments for internal taxes to redress the disadvantage to

countries relying primarily on direct rather than indirect taxes for
revenue needs,
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(6) the revision of the balance-of-payments provision in the GATT
articles so as to recognize import surcharges as the preferred means by
which industrial countries may handle balance-of-payments deficits
insofar as import restraint measures are required,

(7) the improvement and strengthening of the provisions of GATT and
other international agreements governing access to supplies of food, raw
materials, and manufactured or semi-manufactured products, including
rules and procedures governing the imposition of export controls, the
denial of fair and equitable access to such supplies, and effective
consultative procedures on problems of supply shortages,

(8) the extension of the provisions of GATT or other international
agreements to authorize multilateral procedures by contracting parties
with respect to member or nonmember countries which deny fair and
equitable access to supplies of food, raw materials, and manufactured or
semi-manufactured products, and thereby substantially injure the
international community,

(9) any revisioans necessary to establish procedures for regular
consultation among countries and instrumentalities with respect to
international trade and procedures to adjudicate commercial disputes
among such countries or instrumentalities,

(10) any revisions necessary to apply the principles of reciprocity and
nondiscrimination, includiong the elimination of special preferences and
reverse preferences, to all aspects of international trede,

(11) any revisions necessary to define the forms of subsidy to
industries producing products for export and the forms of subsidy to
attract foreign investment which are consistent with an open
nondiscriminatory, and fair system of international trade, and

(12) consistent with the provisions of section 107, any revisions
necessary to establish within the GATT an international agreements on
articles (including footwear), including the creation of regular and
institutionalized mechanisms for the settlement of disputes, and of a
surveillance body to monitor all international shipments in such articles.

(b) The President shall, to the extent feasible, enter into agreements with
foreign countres or instrumentalities to establish the principles described in
subsection (a) with respect to international trade between the United States
and such countries or instrumentalities.

(c) If the President enters into a trade agreement which establishes rules
or procedures, including those set forth in subsection (a), promoting the
development of an open, nondiscriminatory, and fair world economic system and
if the implementation of such agreement will change any provision of Federal
law (including a material change in an administrative rule), such agreement
shall take effect with respect to the United States only if the appropriate
implementing legislation is enacted by the Congress unless implementation of
such agreement is effected pursuant to authority delegated by Congress. Such
trade agreement may be submitted to the Congress for approval in accordance
with the proredures of section 151, Nothing in this section shall be

conatrued as prior approval of any legislation necessary to implement a trade
agreement entered into under this section.
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(d) There are authorized to be appropriated annually such sums as may be
necessary for the payment by the United States of its share of the expenses of
the Contracting Parties to the General Agreement on Tariffs and Trade. This
authorization does not imply approval or disapproval by the Congress of all
articles of the General Agreement on Tariffs and Trade.

A-5



75

APPENDIX B

List of "necessary” and "other" changes of U.S. law discusased {n this

study-~

NOTE:

"Necessary" changes may in law, regulation or practice of the

United States and are defined as changes~—~

a, specifically contemplated by a new agreement, or

b. needed because a new agreement provision conflicts with an
existing statutory provision or regulation and, in our opinion,
cannot under any reasonsbly persuasive interpretation of either

the agreement of the affectad law be read otherwise than as a
conflict.

"Other" changes are ones that, in our judgment, may be considered in the

preparation of an implementing bill, and therefore deserve discussion in
this atudy.

(1)

(2)

Govermment Procurement Code

Necessary changes:

The Buy American Act, 41 U.S.C. sections 10a-10d (1976), as
implemented by Executive Orders 10582 and 11051, generally requires
that products procured for public use within the United States and
construction contracts for public works in the United States must
originate in domestic sources if certain price differential criteria
are satiafied — i.e., foreign bids ars increased by 6 percent
generally, 12 percent if the low domestic bidder ia a small or
minority~owned business, and 50 percent if the purchase is made by

the Department of Defense ;

Department of Defense Appropriations Act :

(a) Pub. L. No. 94-212, 90 Stat. 153 (1976), sections 709, 723, and
729 (the "Berry Amendmert"), prohibit the purchase from foreign
sources of certain items, including stainless steel flatware,
food, shoes, textiles, clothing and certaiu specislty metals;

(b) Pub, L. No., 90-500, 82 Stat. 849 (1968), section 404, prohibits

the purchase or lease of foreign buises by the Department of
Defense;

(¢) Pub. L. No. 94-212, 90 Stat. 53 (1976), tit. IV, (the
Byrnes-Tollefson Amendment") prohibits the purchase of vessels

or major components, including hulls or superctructures, from
foreign sources;
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3)

(4)

(5)

(6)

(7
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GSA appropriations act restrictions:

(a) Pub, L. No. 95-81, 91 Stat. 354 (1977), section 506, generally

prohibits the purchase of stainless steel flatware from foreign
sources;

(b) Pub, L. No. 94-91, 89 Stat. 441 (1975), section 505, (see also
41 C.F.R. section 5A.6.104-50(b) (1977)) mandates a 50% value
differential discriminating against foreign suppliers as an
alternate to the Buy American Act in some circumstances

pertainiag to handtools and measuring instruments procured by
GSA;

Prison-made Goods, 18 U.S.C. section 4124 (1976), imposes a

preference for prison-made goods which satisfy procurement
requirements;

Blind and Other Handicapped-made Goods, 41 U.S.C. section 48 (1976),

imposes a preference for such goods which satisfy procurement
requirements;

Small Business Programs:

(a) 15 U.S.C. sections 631-44 (1976), including recent amendments
found in Pub. L. No. 95-507, 92 Stat. 1757 (1978), mandates a
preference for small and minority businesses bidding on
government contracts, and is the authority for the small
business set-aside program;

(b) 41 U.S.C. s>ction 252(b) (1976) is an additional declaration of
Congressional policy favoring small businesses in procurement;

(¢) 22 U.S.C. section 2352 (1976) requires the President to take

certain steps guaranteeing direct opportunities for small
businesses to bid on contracts abroad financed by AID funds;

Preferences for United States carriers:

(a) 10 U.8.C. section 2631 (1976) generally requires that only U.S.

vessels be used to transport supplies procured by the armed
forces, when transport ie by sea;

o~

(b) 46 U.S.C. section 1241(b)(1) (Supp. V 1975), réquires that at
least 502 of the gross tonnage of goods procured by the U.S.
must be transported on U.S.-flag vessels if the goods are to be
shipped by sea and if the vessels offer a fair price; 22 U.S.C.
section 2353 (1976) modifies 46 U.S.C. section 1241(b)(1)

(1976) with regard to procurement effected under certain
foreign aid laws;
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(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

77

APPENDIX B—-Continued

(¢) The International Air Transportation Pair Competitive Practices
Act of 1974, Pub. L. No. 93-623, 89 Stat. 2102 (1978), requires
that where possible all federal agencies and government
contractors use U.5. flag air carriers for international

transportation of property, which includes property subject of
a procurement contract;

46 U.S.C. Section 292 (Supp. V 1975) prohibits dredging in the

United States by foreign-built vessels, unless they are documented
as U.S. vessels;

46 U.S.C. sections 1155 and 1176 (1976) provide that ships
authorized to be constructed under the Merchant Marine Act must be
built in American shipyards with American materials, and ship

operators generally must use American materials for subsistence
items;

Foreign aid restrictions, 22 U.S.C. section 2354 (1976), condition
the procurement of foreign supplies with foreign aid funds upon
several findings by the President, including the unlikelihood of
potentially adverse impacts on the U.S. economy;

AMTRAK Appropriations Act, Pub. L. No. 95-421, 92 Stat. 923 (1978),

which allows only domestic procurement oi products costing more than
$1,000,000;

15 U.S.C. section 637(e) (1976), 41 U.S.C. sections 5, 252(c) and

253 (197%), and 41 C.F.R. 1-2 (1976), generally set forth
advertising requirements for procurements;

4] U.9.C. section 253(b) (1976) requires public bid openings and
awarde to be based on advantage to the goverument. In additionm, 41
C.F.R. 1-1.1004, 1-2.404-3, -2.408(a) and 1.3,103(b) (1976) set
forth requirements for notification of awards;

41 C.F.R. sections 1-9.100 et seq. (1977) set forth conditions of

goverament patent rights arising from research and development
contracts;

The Freedom of Informatiom Act, 5 U.85.C. section 552(b) (1§76),
contains an exemption for internal agency deliberations;

The following statutes provide that buy-American conditions must be

placed on the various types of grants to state and local governments
which they authorize:
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(1)

(2)
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(a) Public Works Employment Act of 1977, Pub. L. No. 95-28, section
103 91 Stat. 116 (1977) (the previous version was 42 U.S.C.
section 6705(£)(1)(A~-B) (West Supp. 1978), provides for a
strong buy-American preference in connect.on with procurements
for construction projects authorized under it;

(b) Work Relief and Public Works Appropriation Act of 1938, 52
Stat. 809, section 401, amended the Rural Rlectrification Act
of 1936, (7 U.S.C. section 903 (1976)), to add a buy-American
provision with respect to loans made under the latter statute;

(¢) Clean Water Act of 1977, 33 U.S.C.A. section 1295 (West supp.

1978) provides a buy-American provision for comstruction
projects authorized under it; and

(d) Surface transportation Assistance Act of 1978, Pub. L. No.
95~599, 92 Stat. 2689, section 401 (1978), sets forth a

buy-Anerxcan preference for construction projects authorized
under it}

The Buy Indian Act, 25 U.S.C. section 47 (1976), (see 41 C.F.R.
section 14H-3.215-70 (1977) provides that "so far as may be
practicable. . .purchases of the products of Indian industry may be
made in open market in the discretion of the Secretary of the
Interior;" thus, the provision has a Buy-American effect where uszed.

Regulations:

Labor Surplus Area Concerns, found, for example, in 15 U.S.C.A.
section 644(d) (West Supp. 1578) 2/ FPR section 1-1.800 et seq., (41
C.F.R. Ch. 1 (1977)), which establish a set-aside policy for
procurements in labor surplus areas (see also 29 C.F.R. sections 8.1

et seq. (1977) and Defense Manpower Policy No. 4, 32A C.F.P. Ch. 1,
part 134 (1977)); aund

Minority business set-aside programs, as found, for example, in FPR
sections 1-1,13 et seq., 1-7.103-12, -7.202-28, -7.402-33, 41 C.F.R.
1-1.13 (1977), (see also Executive Orders 11458, 11158 and 11625),
42 U.8.C.A. section 6705(£)(2) 92 Stat. 1957 (1978), (West: Supp.
1978) aad Pub. L. Ho. 95-507) which mandate a preference for or
require a certain percentage of contracts to be swarded to
minority-owned firms, which by definition exclude foreign suppliers.
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To the extent the Safeguard Code has been agreed upon, there do not

appear to be any necessary changes to U.S. laws.

However, depending on final

removal of brackets and compromises on selectivity, coverage of axport

restraint measures, and special provisions for developing countries, some or
all of the following changes may be desirable:

U.S. Law

201(b)(1)

201(b) (1)

201(b)(3)

203(h) & (i)

201 or new

-Sec. 204 of

Agricultural
Ad justment Act

202Caj(1) and 203(b)(2)

(reasons for President
refraining from

providing relief)

301(e) or new

Nev

201-203, including
203(£)(2) (suspension
of GSP) may require
modification

Subject

Safeguard measures only in
circumstances provided for
in Article XIX

Criteris for invocation of
safeguard action

Definition of domestic industry

Duration - annual review -
liberalization

Special findings for selective
safeguard measures

VRA's after injury finding

Consultations and dispute
settlement

U.S. industry request for
rveview of safeguard
measures abroad

Annual report to Committee

Special Treatment for LDCs

Code
Chapter

General
Provision

1(4)

4Bis

586
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U.S. Law

19
19

19

19
19

19
19

19

19

19
19

19
19

19

19

19

U.s.C.

U.S.C.

80)
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Subsidies/Couritervailing Measures
(MTN/NTM/W/210, December 19, 1979)

1303

1303

U.Ss.C 1303

U.S.C.
'J!S'C.

U.s.C.

U.s.c.

U-s.Cl

1303
160, et seq

1303
160

2411

160

1303
160

1303
160

1337

2411(a)(3)

2411(a)(1)

Necessary Changes in U.S. Law

"material"” injury investigations

initial 30-day veasonable basis
inquiry as in 19 U.S.C. 160(c)(2)

provisional measures for dutiable
importa

imposing duties only from the date
of finding a threat of injury -
Timkin case

factors to consider in the injury
determination; definition of
regional markets; price assurances
for regional markets

special & differential treatament
for LDCs

Other Changes in U.S. Law

"material” injury
price assurances
revocation of outstanding injury

determina-ions

specifically carve out pricing
jurisdiction

adverse effect-reduced sales
adverse effects
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1, 2, 3, &4

1IE3

1C5-7

1C8

Vril
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St.andards

U.S. Code

New

New

New

New
New

New
New

New
New
New
New

New

New
New
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Subject of necessary change,
modification and addition

prohibit use of new tech. regs., stds.,

& cert. sup. which will obstruct int'l
trade unnecessarily.

instruct appropriate agencies to use
in the future;

(a) int'l stds. where appropriate;

(b) tech, regs. & stds. based on
per formance, not design, where
appropriate;

(¢) nondiscriminatory acceptance of
& procedures for products for
testing;

(d) unobstructive administrative
procedures for testing, etc.

participation in:
(a) int'l/reg'l standardizing groups.

(b) Committee on Technical Barriers
to Trade

notification through GATT of proposed
tech. regs., stds., & cert. sep.

(a) give notification

(b) receive notification

determine and implament what "best
efforts'" obligation consists of, as
to:

(a) state & local government

(b) private standards group

(¢) int'l/reg'l stds groups

establish inquiry point

authorize mechanism(s) to provide
technical assistance when requested

c?mplaints regarding code violations
{(a) making complaints
(b) receiving & handling complaints

B-7

MTN Code

2'1’ 7-1

2.2

2.4

5.1

5.2 & .3

3.1, 6, 8
4, 6, 8, 10.2
2'9, 9.2‘-6

10.1

11
14



U.S. Code

5 UoSoC.
553(d) APA

New

82
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Subject of other change,

modification and addition MTN Code

- "reasonable time" between pub-
lication & enforcement of a
‘tech. reg. or cert. sep.
(chenge would be unnecessary
if 553(d)(3) were used, i.e.,
30 days changed to reasonable
time for the circumstances.) 2.8

- determining what special and
differential treatment means
in this context and pursue
resulting policy 12
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Ceneral Amendments

U.S. Code
Citation

A, Necessary—

1. 19 Ulstc.
2136
(TA 126)

B. Desirable

1. 19 UDS'CO
2411
(TA 301)

2. 19 u.s.C.

1514/1516
and other
similar
provisions.

3. Appropria-
tions bills.

Subject
Matter

Reciprocal nondiscriminatory
natory treatment--uncondi-
tional MFN,

Retaliation for foreign
country practices.

Judicial review of agency

decisions on MIN Cods:
subjects.

Negotiating authority;
increasing agency
responsibilities.

Code

Provision

v

n/a*

Frameworks & other
disputes settlement
provisions

n/a

* Section 126 of the Trade Act, 19 U.8.C. 2136, provides that the President
must "recommend," under certain circumstances, termination of MFN; codes at
present mostly contemplate benefits extended only to signatories.
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FOREWORD

This document represents staff anslysis of agreements negotiated at
the Multilaterai Trade Negotiations in Geneva under the auspices of the
General Agreement on Tariffs and Trade. The report was prepared as part of an
investigation requested by the Senate Committee on Finance and the House of
Representatives Committee on Ways and Means and instituted by the Commission
on September 1, 1978 (Investigation No. 332-101, 43 F.R. 40935, of Wednesday,
September 13, 1978), as to the effect on U.S. trade and industry of the
adoption of agreements to be concluded in Geneva.

The studies are being transmitted in response to a request by the
Senate Committee on Finance in April 1979.

The report is based upon the Agreement concerning Subsidies and
Countervailing Duty Measures (identified by the GATT secretariat as
MIN/NTM/W/236) and the Agreement concerning proposed revision of the
International Antidumping Code (identified by the GATT Antidumping Committee
as COM.AD/W/90). Both documents were agreed to by initialing on April 12,
'1979. Certain background documentation has been made available to the staff

of the Commission by the Trade Policy Staff Committee of the Office of Special
Representative for Trade Negotiatioms.

As noted throughout the reports some portions of the agreements are
incomplete and the status of all of them will depend upon whether domestic
legislatures (including the United States Congress) will approve them and
whether other nations will sign them. We are informed by the Administration
that a procee verbal has been initialed by 24 countries. The attachments to
the proces verbal have been initialed as follows:

(A) Standards: U.S., EC-9%, Japan, Canada, Australia, New Zealand, Sweden,

Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary,
Czechoslovakia, Bulgaria.

(B) Goverament Procurements: U.S., EC-9, Japan, Canada, Australia, New

Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina (with
reservation).

(C) Subsidies/CVD: U.S., EC-9, Japa:, Canada, Australia, New Zealand, Sweden,

Switzerland, Austria, Finland, Nurway, Argentina (with reservaticn), Hungary,
and Bulgaria.

(D) Meat: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Hungary, and Bulgaria.

* "EC-9" refere to all Members of the Europesan Community.

(1)
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(E) Dairys DC version was initialed by U.S., EC-9, Japan, Canada, Australia,
New Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain
(with reservatiun), and Bulgaria. Hungary initialed the Agreement with no
designation whether it was DC or LDC version. There were no known signatories
to the LDC version,

(F) Customs Valuation: DC version was initialed by U.S., EC-9, Japan,
Canada, Australia, New Zealand, Sweden, Switzerland, Austria, Finland, Norway,
and Bulgaria. Argentina and Spain initialed the LDC version. Hungary and
Czechoslovakia initialed the valuation attachment with no indication whether
it was DC or LDC version.

(G) Licensing: U.S., EC-9, Japan, Canada, Australia, New Zealand, Sweden,
Switzerland, Austria, Finland, Norway, Argentina, Spain (with reservations),
Hungary, and Bulgaria.

(H) Agriculture Framework: U.S., EC-9, Japan, Canada, Australia, New
Zealand, Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain,
Hungary, and Czechoslovakia.

(I) Group Framework: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Switzerland, Austria, Finland, Norway, Argentina, Spain, Hungary, and
Czechoslovakia.

(J) Tariff Negotiations: U.S., EC-9, Japan, Canada, Australia, New Zealand,
Sweden, Swi _.zerland, Austria, Finland, Norway, Argentina, Hungary,
Czechoslovakia, and Bulgaria.

(K) Civil Aircraft: U.S., EC-9, Japan, Canada, Austraiia, New Zealand,
Sweden, and Svitzerland.

(L) Antidumping: DC versions was initialed by U.S., EC-9, Japan, Canada,
Australia; New Zealand, Sweden, Switzerland, Austris, Finland, Norway, and
Spain. Hungary and Czechoslovakia initialed the antidumping attachment

without designating DC or LDC version. There were no known signatories to the
LDC version.¥

* "DC version"” is the developing country version of the Arrangement on
Dairy., “ILDC version" is the less-developed country version.



91

SUMMARY OF CONTENTS

Volume 1
Introduction ard Overview of Legal Issues

Volume 2

Subsidy/Countervailing Duty Measures Agreement and Proposed Revision of the
International Antidumping Code

Volume 3
Safeguards Agreement (legal issues only at present)

Volume 4
Customs Valuation Agreement

Volume 5
Import Licensing Agreement

Volume 6
Agreement on Standards

Volume 7
Agreement on Government Procurement (legal issues only at present)

Volume 8
Agricultural agreements

Volume 9
Aircraft

Volume 10
Frameworks Agreements

Volume 11
Wine-gallon Method of Tax and Duty Assessment

(iii)

50-13¢ 7 - 79 - 7



92

2. Agreement on Subsidies/Countervailing Measures
SUMMARY OF CONTENTS

Section Title

Page

Summary of ANALYBis..ccuevencrereoiosrssasovesnssrssssasssnsasessoseXil

2.0 Introduction.cecscceacscans

@ 00 2 0B LS PNV S0PV LIS GUEIINNOGOLS SIS OERIESIETY 1

PRM Pteamble.................................-..................-..... 10
2.1 Part 1 (Application of Article VI of the General Agreement)....... 1li
Article liieeesscascsccascssnconaososcsnossssssnccsssosvsnnae 12
Article 2 Domestic procedures and related matters............ 13
Article 3 Conoultations..c.vsceeecsocsssosssssssnsanssonecnss 29
Article 4 Imposition of countervailing duties.....c.coe0eeues 31
Article 5 Provisional measures and retroactivity......cccev.0 41
Article 6 Determination of injury...ciceeiieecienecrencsccnse 47

2.2 Part TI (Application of Articles XVI and XXIII)ivseseavrososacvses 63
Article 7 Notification of subsidies....coccenvesnssvescnannes 65
Article 8 Subsidies - General ProvisionS...c...coseevecsacess 68
Article 9 Export subsidies on products other than certain
primary productB...ccecececssssasesccssoscsasrrsoscsonsns 73
Article 10 Export subsidies on certain primary products...... 85
Article 11 Subsidies other than export subsidies.......ece.... 87
Article 12 Consultations..vieecesssocssacsssn.0sssessssasnesses 30
Article 13 Couciliation, dispute settlement, and
authorized countermeaBUres8...cccenosecsasssocssasscsnsse 91

2.3 Part III (Developing countries)..cocoececesvecssecsessse-svcasness 94
Article 14 ......000

18 40 0 0B B0 CENSPEIPOEIOOLNIECEOROSIOGESOINIOINVIOIOSE 94

2.4 Part IV (State-Controllad Economy Countries)....ceveeeecencsoosscs 98
Article 15 - Special situations....cccccivecervecancncencaass 98

2,5 Part V (Committee of Signatories)..iescesrcecsvesisssosssaresooensslOl
Atticle 16..‘II.Q.l...'..ll'....'l.......'-‘......'0....'.".101

2'6 Part vI (biqpute Settlement)'...l'..........Ol..lll'....ﬂll...'."lo3

Article 17 = Concililtion.......-.-....o-...-..-.-...........103
Article 18 - Dispute settlement....c.ccceenecesocnccaracnasssl05

2.7 Part VII Final provisions....ececevecscnsscosasvosssnsasoes.seaseslll
Atticle 19......'.0...!.‘!.'."lll!.’l....ll.'.l...'.l'.l.l..lll

MFN Most-Favored-Nation Treatment in the Application of the
Subsidies/Countervailing Measures Code......covecesceneesesssl18

1AC Proposed Revision of the International Antidumping Code.....vuvs..122

App A Appendix A: Levels and patterns of subsidization in several uajor
tt‘din\,’ counttie....‘ll...lI."'l..ll...l.....'Qllll.l.l'!‘.l

App B Appendix B: Text of the Proposed Revision of the International
Antidmping code.l...)l...'.Ill....i‘.’.'.t...'A.'.l.llll'.'.

(iv)



Section

2.0

2.PRM
2.PRM.1

2.1.0

2.1.1(1)
2.1.1(1).1

2.1.2(1)
2.1.2(1).1

2.1.2(2-3)

2!1-2(2-3)01

2.1.2(4)

2.1.204) .1

2.1.2(5-7)

2.1.2(5-7).1

2.1.2(8)
2.1.2(8).1
2.1.2(9)

2.1.2(9).1

93

2. Arrangement on Subsidies/Countervailing Measures

TABLE OF CONTENTS

Title Page

Slma!'y Of Analy’isoo;c.oooctn‘ooa'nlcuuo.onlo!!coo.nouctotcoo‘ii

Introduction to the Arrengement.....ccoeseeecessasssssescssess L
Preamble....covveveeoccvosncorsosocrsasssocsnssocsssssscsssnnsanas 10
Text, Preamble....coeetseesesess ceseesevesessscsssssssnsesacce 10
Interpretation, Preamble.....ccccceevanesessnssncassssosocssee 1l

Part I Application of Article VI of the Gereral Agreement..... 11
Introduction...l..“‘.‘..l....“.'....'.'.'.'..v........O..O.. ll

Article 1 - Application of Article VI of the-GqHSi'r

Agreementoooolottooooooll.‘00.0'0-...0000.»“‘-.-o-oo-c- 12
Text, p&t!gr&ph 10-.00000ococllol~-ooo--..o'tu.coonnooooOlcnl- 12

Interpretation, peragraph l.....seeececscccscsonsoscosnnseones 12

Article 2 - Domestic procedures & related matters

Te’nt, par.graph 1....'.....l.l...'...'..l..'l.l'.ll.l.ll.C.C.. 13
Interpretation, paragraph l....cceeececsossscaosciesosscnsssoce 13

Article 2

Text, paragraphs 2-3 - Procedures prior to initiation of
investisation.l..l...III...l..l.....".l..l...l}‘.l......l 16

Interpretation, paragraphs 2-3......c00000c00000000asesnnscsces 17

Article 2

Text, paragraph 4 - Simultaneous consideration of subsidy
and injuryl......l. ...... 8 0 0 800 000G O OH OO NERE BT B RGOS0 TS 18
Interpretation’ paragr.p“ 4. 5 0 6006000985000 4¢0 88

se v s ss e Bees RS 18

Article 2
Text, paragraphs 5-7 - Access to information, presenting

viev'o-oo'eloooooooo.o_oulooloocltncu..o-t'-n.ooool..no 20-21

Inter;’ret‘tion, parlgrlph! 5-700100."0.'.0..0.'......l..!.l'. 21

Article 2

Text, paragraph 8 - Investigations in territory of other
‘isnatorie’...'.....‘......'.ﬂ‘.""..l....'.....‘l.l.... 22
Interpretation, paragraph 8......eeeeereevcsvasesssccsccaccsas 22

Text, paragraph 9 - Reliance on the best information available

$ 900000000000 0000000000000 08880000800000860000000000 008200600 23

Interpretation, paragraph 9.....ecvecesscssrccscsseasssssccssss 23

(v)



2.1.2(10)
2.1.2(10).1

2.1.2(11)
2.1.2(11).1

2.1.2(12)
2.1.2(12).1

2.1.2(13)
2.1,2(13).1

2.1.2(14)
2.1.2(14).1

2,1.2(15)

2.1.2(15).1

2.1.2(16)
2.1.2(16).1

2.1.3.0

2.1.3(1-4)
2.1.3(1-4).1

2.1.4.0

2.1.4(1)

2.1.4(1).1

94

Page

Article 2

Text, paragraph 10 - Imposition of provisional measures....... 24
Interpretation, paragraph 10....ecccecesecccscrssacaccsssosess 24

Article 2 ,

Text, paragraph 11 - Country of origin rule...ceevevecescccees 25
Interpretation, paragraph ll....ccc.cvvvvevenccnsoesnsscnannss 25

Article 2

Text, paragraph 12 - Termination of an :nvestigation.......... 25
Iiterpretation, paragraph 12........

2 vesoeote st s ases 0 ttes e 26

Article 2

Text, paragraph 13 - Customs clearancCe......svesocsonvsnennaes 27
Interpretation, paragraph 13......ccccivevvenccncossnnssanssae 27

Article 2

Text, paragraph 14 - Duration of investigations.......eieese.. 27
Interpretation, paragraph ld...coveecsceses

se 00 e B NEI R0 s 27

Article 2
Text, paragraph 15 ~ Notification of preliminary or final
deteminations.l..........‘....'..........‘.'l’..‘!..‘l.. 28

Interpretation, paragraph 15...cce00ceecvscesasossssnccnscannss 28

Article 2
Text, paragraph 16 - Reports to Commi:tee of Signatories...... 29
Interpretation, pardgraph 16...ccceceeecnescasscssianssssonnnseld

Article 3
introduction: Consultations, cceeseceeosooesssosscsssossornsevesld

Article 3

Text, par&gt&pha 1-4 - Conaultltionﬂ--....-........\...-....--- 30
Interpretation, paragraphs l-4.....cccceeeevevoctrvecaenncsens 30

Article 4 '
Introduction: Imposition of countervailing duties...cceeeeses. 31

Article 4
Text, paragraph 1 - Permissive imposition of countervailing

dutie'yo..ouu-.noo...uo--llco.t.‘ooouot|'000-.ooootoooo-o 32

Iﬂterpretation, plt!gtlph 1-oooo.oo-o--o..-.ooooouu.oov-o-coon 32

Article 4

Text, paragraph 2 - Amount of countervailing duties.....eees.. 33
Interpretation, paragrl8ph 2.....ccaovcveececrscscsssccssccsssas 33

(vi)



2.1.4(8)

2.1.4(8).1

Article 4
Text, paragraph
Interpretation,

Article 4
Text, paragraph
Interpretation,

Article 4
Text, paragraph
Interpretation,

Article 4
Text, paragraph
Interpretation,

Article 4
Text, paragraph

Article 4

Page
3 - Non-discriminatory imposition....... B 1
Paragraph 3. ...c.ivcetrinrecacnaisosnisonensns 34

4 - Imposition of duties after consultations.. 34

paragraph 4.....

o e e

35

5 - Voluntary price & quantity assurances.. 35-36
paragraph 5........ cevee

36

6 - Assurance program reporting requirements.. 38

paragraph 6.....

7 - Review of assurances
Inicecpretation, paragraph 7...........

LR B )

LR I A A N NI I BN Y Y

Text, paragraph 8 - Notice of termination or suspension

of investigation.....
Interpreqgtion, paragraph 8.....icuvuiienenecnsconnens

Article 4

Text, paragraph 9 Review of outstanding orders..........

Interpretation,

Article 5:

paragraph 9.....

209 s e s0r 000800

Provisional measures and retroactivity

38

Text, paragraph 1 - Provisional medsures......cceeeteescssnece 4l
Interpretation, paragraph l.....iieeeecensoscscecoceevnasenaes Ol

Article 5
Text, paragraph
Interpretation,

Article 5
Text, paragraph
Interpretation,

Article 5
Text, paragraph
Interpretation,

Article 5
Text, paragraph
Interpretation,

2 - Form of provisional measures..... .

paragraph 2.......00004.

J - Duration of provisional measures.......
paragraph 3........

42
42

4 - Article 4 ProceduresS.ceecesicscscscscccncess 42
parasrapb /‘.0'..'..QC............'..'..'...'.. 63

5 - Retroactive application of duties......... 43
paragrapn S5......

(vii)

S s s 0O VORI EOEETSEOIESEOOEOEBEOEOETS 63



2.1.5(6)

2.1.5(6).1

Article 5
Text, paragraph

duty and security....oceveecrcccirnnncsacns

Interpretation,

Article 5
Text, paragraph
Intcerpretation,

Article 5
Text, paragraph
Interpretation,

Article 5

Text, paragraph
Interpretation,

Article 6
Introduction:

Article 6
Text, paragraph
Interpretation,

Article 6
Text, paragraph
Interpretation,

Article 6
Text, paragraph
Interpretation,

Article 6
Text, paragraph
Interpretation,

Article 6

Text, paragraph
Interpretatien,

Article 6

Text, paragraph
Interpretation,

Article 6

Text, paragraph
Interpretation,

Determinations of iNjuryeceeeeseeseaansass

96

Page

6 - Differences between definitive

20 e 0P s s e0 s e

plr!gt&ph 600000-ooool.lto.o'o.oooo ----- s es s 0 e

7 - Prospective application of duties.....coe.
paragraph 7.........

LRI A A A I R S B A S A I IR IR B I B ]

8 - BOﬂd refund-.....-...........o..
paragraph 8,......... civnenn

e s 0 8 co e e st

9 - Retroactive imposition of duties...
paragraph 9...

1 - Impact of import volume and prices.....
paragraph l.....coeeoveencnsconcnscnns

2 - Amount of imports and impact on price.....
par‘zraph 2.....'....!.‘!I.......'..C.‘..I'Il.

3 ~ Impact of imports on domestic producers...
par‘graph 3....'...................’....ll...l

4 - Causation requirement....ceeoeeeevescrncss
P‘r‘graph 4‘.'..'..‘...I.'........‘.0....'....

5 ~ Definition of "domestic industry".........
par‘gr‘ph 5....'.l.......'.'.‘Ol.l‘....l....ll

6 - Effect Of 'ub’idized importaoocgouoooooooo
patagl‘lph 6.-;---.--o-to-onoo.ooooo.n---c--co-

7 - Regional market iRjUry.c.coeceececcccenees
p‘r‘graph 7.....]..'..'..l.l........'...l.llll

(viii)

44
44

45
45

. 46

46

46
46

47

48-49

49

51
52

53
53

54
54

56
57

57
58

58
58



2.1.6(8)
2.1.6(8).1

2.1.6(S)
2.1.6(9).1

2.2.7.0

2.2.7(1-3)
2.2.7(1-3).1

8(1-3)
2-2.8(1—3)01

2.1.8(4)
2'1.8(4)01

2.2.9(1-2)

2.2.9(1-2).1

2.2.10(1-3)

2.2.10(1-3).1

2.2.11(1-2)
2020 11(1-2)01

'2.2.11(3-4)
2.2.11(3-4).1

2.2.12(1-5)
2.2.12(1-5).1

Page

Article 6
Text, paragraph 8 - Regiomnal assurances & duties.....cevceeees 59
Interpretation, paragraph 8.....ccceteeretccscsssencasnes eseess 60
Article 6

Text, paragraph 9 - Customs UNioNS....ciceeevesrsoncssnssncces 62
Interpretation, paragraph 9.....eesceevaveescoc.srooossssnnaes 62

Part II Application of Articles XVI and XXIIl......00eueus eess 63
Article 7
Introduction...l“.‘..'..’.....'l'..'.. lllll 0 @ & 28 8 0 PO 0 GCB e 0SS 63
Article 7

Text, paragraphs 1-3 - Notification of subsidies........cc0.c. 65
Interpretation, paragraphs l-3.......ceseevrvessncsccasasenses 65

Article 8

Text, paragraphs 1-3 - Subsidies: general provisions......... 68
Interpretation, paragraphs 1-3.....cccevivteccascnvacsasssnsss 69

Article 8

Text, paragreaph 4 - Adverse affectd......cccveevcencssceccnses 70
Interpretation, paragraph 4...ccceecevrecscscccosrssssososasase 71

Article 9

Text, paragraphs 1-2 - Export subsidies on industrial
products and minerals....c.oeceseeencncacasacsccsssscssveconas 73

Interpretation, paragraphs 1-2.......c00000000000cessssescccss 713

Articl: 10

Text, paragraphs 1-3 - Export subsidies on certain
agricultural product' ® 8 8000600 00 0 0 00O P OOV SN B PEN OO N EOOOISPOE 85-86
Interpret.tion’ parastaph’ 1-30 ® 8 0000 50 C OO OGO GO0 OO SOOI POEE ONTDYTYLYS 86

Article 11

Text, paragraphs 1-2 - Domestic subsidies........cevcie.e.. 87-88
Interpretation, paragraphs 1=2......cc00evreeecescoscecscancse 88

Articie 11

Text, paragraphs 3-4 - Domestic subsidy practices.......... 88-89
Interpretation, paragraphs 3=4....ccceceveerconvososcoscasesse 89

Article 12

Text, paragraphs 1-5 - Consultations......eececseececcsccccsecs 90
Interpretation, paragr&phs 1=5......c00000ceensscccsscescncsce 90

(ix)



2.2.13(1-4)
2-2.13(1"4)-1

2.3.0

2.3.14(1-10)
2.3.14(1-10).1

2.3.15(1)
2.3.15(1).1

2.4.16(1--3)
2.4.16(1-3),1

NS

Page

Article 13

Text, paragraphs 1-4 - Conciliation, dispute settlement...,.. Gl
Intetpretation, p!rasr&ph. I_Ao.ooo-tunuv--go-oo-cnooc-c---o. 91

Part III Developing Countries
Introductionisccecescocesss

LR I R R I N N N L I ) 94

Article 14
Text’ pat!grlphﬂ 1‘10..0.0...0.tocon---couuco.o-onn:--o-c. 94‘“;
Interpretation, paragraphs 1-10...ccevtveteccccoccnsnscnssees 96

Part IV State-controlled economy countries.........eeevee.... 98

Article 15 Special situations

Text’ patagr‘ph 1....'...l....l..'l.'...‘.ll.ll‘!..‘l...l..ll 98
Interpretation, paragraph l.....cceciveineeseace teoncenansaess 99

Part V Committee of Signatories
Article 16

Text, paragraphs l-3...cccttecsrieccsaresrcocnsssnnsosssaceses.lCl
Interpretation, paragraphs 1-3.......0000000cceseessccsansesslOl

Part VI Dispute Settlement
Introduction...llll..'."...C...O.l.ll........Il.0.Il....l..'lo3

Article 17
Text’ paragrlphs 1-3 - concili‘tiuﬂ-nn.-cn..ooo.oa000-901103“106

205-17(1—3)11 Intetpretation, patagtaphl 1_3000....0!'..90......-.!.“.0'.'00104

2-6018(1-9)
206018.1(1-9)

2.7.19(1)

2.7.19(1).1

2.7.19(2)
2.7.19(2).1

2.7.19(3)
2.7.19(3).1

Article 18

Text, paragraphs 1-5 Dispute settlement.....ececeeeeee...105-106
Interpretatioﬂ“..l..l'..'........ll.ll‘..........lil.‘......106

Part VII Final Provisions

Article 19

Text, paragraph 1 - Action of a signatory against i
foteign aubsidie".'..".'.'.....ll.l....‘.Il.'...... .....l.lll
Interpretatioﬂ, p‘rasr‘ph 1 8 0 000 00600090 S0 O8O0 e OB O 1 1 1

Article 19
Text, paragraph 2 - Acceptance & &ccemsion...ceecovseoccsessall?
Interpretation, paragra8ph 2...cecessenecccasessscnsensassssasll3d
Article 19

Text, paragraphs 3 - Reservations.....ceeeeeeesceoseeeesssesellld
Interpretation, paragraphs 3.....cceeeee sossscecssasanrsscsslld

(x)



2.7.19(4)
2.7.19(4).1

2.7.15(5-6)
2.7.19(5-6).1

2.7.19(7)
2.7.19(7).1

2.7.13(8)
2.7.19(8).1

2.7.1909)
2.7.19(9).1

2.7.19(10)
2.7.19(10).1

2,7.19(11-13)
2.7.19(11-13)

MEN

JAC

App A

App B

a9

Page

Article 19
Text, paragraph 4 Entry inco force....v..e... S B
Interpretation, paragraph 4.....v0cevneeenns Cecsraererese e eeolll

Article 19

Text, paragraph 5-6 - National legislation & review

.l'...l.l.‘ll“
Interpretation, paragreph 5-6.....

tersiasstesearesoenne NS B &

Article 19
Text, paragraph 7 - AmendmentS.......ccseeeevevsssssessessarsslld
Interpretation, paragraph 7........... saeess S B 1)
Article 19
Text, paragraph 8 - Withdrawal......e.ocevetecnessossnosnasesaallb
Interpretation, paragraph ...cievescecssscsscasesosans R 8 ()
Article 19

Text, paragraph 9 - Non-applicabiliity between signatories....l16
Interpretation, paragraph 9.......

S B ¥

Article 19

Text, paragraph 10 - AnneX....eevvecesenesessassnsasoeassessesall?
Interpretation, paragraph 10....uviveritrcenencsnoonecnness .e: 117

Article 19

Text, paragraphs 11-13 - Secretariat, deposit, registration...ll7
Interpretation, paragraphs 11-13,.....c0000000eeserensseaussssll8

Most-Favored-Nation Treatment in the Application of the
Sutsidies/Countervailing Messures Code....cvseesesesesss 118

Proposed Revision of the International Antidumping Code.......122

Appendix A: Levels and patterns of subsidization in
several major trading COMPANie@s...ceceiocssssvecsassnrsooraanos

Appendix B: Text of the Proposed Revision of the
International Antidumping COde..vuveverseesrnsecasosssccncnns

(ri)



100

2. Agrements concerning Subsidies/Countervailing Duty Measures and proposed

revision of the International Antidumping Code

Summary of Analysis

The Subsidies/Countervailing Measures Code, reprezented by the
agreeement initialed in Geneva, Switzerland, on April 12, 1979, represents an
attempt among potential signatoriee to the Code to standardize procedures for
countervailing duty investigatiions, to require consultations with signatories
concerning subsidy practices, and to establish dispute settlement procedures
within a Committee composed of signatories to the Code. The Code does not
purport to amend GATT Article VI (countervailing duties), GATT Article XVI
(subsidies), or GATT Article XXIII (dispute settlement), but "interprets"
these provisions, providing guidelines for their application.

Although the Code is an atrempt to breathe life into current GATT
provisions by establishing "interpretive guidelines" for consultation,
conciliation, and dispute settlement mechanisms of the Committee of '
Signatories, it both relies on several concepts in the GATT document and
introduces new concepts into both the Code and into the administration of
national countervailing duty investigations. From the frame of reference of
the "GATT reform mandate" in gsection 121 of the Trade Act of 1974, the Code
establishes a Committee of signatories and procedures for consultation,
conciliation and dispute settlement within the Committee in addition to

creating procedural obligations in the administration of national

countervailing duty programs.

(xii)
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Signing the Code necessitates umending the U.S. countervailing duty
statute to provide for an injury test and applying an injury test to all
outstanding countervailing duty orders of the Treasury Department which affect
the products of other Code signatories. Other domestic laws which would be
affected by adherence to the Code are section 301 of the Trade Act of 1974 and
section 337 of the Tariff Act of 1930, a8 amended. Discretion to enforce
section 301 against the subsidy practices of other signatories is limited by
the oblipation to obtain authorization for "countermeasures" from the
Committee of Signatories. The application of section 337 to the prices of
products exported by signatories maintaining subsidies affecting those
products would be unauthorized because of the provisions of the Code limiting
official action to measures contemplated in the Code. The Code commits a
signatory to employ enforcement measures only in accordance with the
strictures of the document. The only U.S. legislation contemplated in the
Code consists of the countervailing duty statute and section 301.

The principal features of the Code are as follows:

Countervailing duties.~-Duties may be imposed to offset that amount

of any subsidy on imports which result in threatened or actual material injury
to the dowestic industry producing competitive products. Additional authority
for countervailing duties is provided for agriculture to protect support

programs in addition to producers.

(xiii)
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GATT subsidy rules.~-Where a subsidy practice causes or threatens

"serious prejudice” to the interests of the United States or results in
"nullification or impairment" of the benefits of GATT membership, the United
States can request dispute settlement procudures and if the resolution is
favorable, receive suthorization from the Committee of Signatories to take
countermeasures against the subsidizing nation, presumably under section 301
of the Trade Act of 1974.

The proposed revision of the International Antidumping Code would
harmonize the obligations concerning the conduct of antidumping investigations
under GATT Article VI with those provided under the subsidy/countervailing
duty measures code for the conduct of countervailing duty investigations. The
proposed revisions also contain a dispute settlement mechanism for exporting
nations in the event that importing nations apply antidumping procedures which

are inconsistent with the International Antidumping Code.

(xiv)
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2.0 Introduction

Subsidies may adversely affect U.S. produzers in several ways: 1)
subsidized imports may capture their share of domestic markets; 2) subsidized
exnorts from other countries may capture the export markets of U.S, producars
in a third country; and 3) subsidized products may frustrate exports to the
markets of the subsidizing country. Export subsidies have been considered
trade distorting and condemned as a '"beggar-thy-neighbor'" practice since the
1930's, 1/ With the rise of the welfare state, however, other subsidies
primarily designed to protect employment have resulted in indirect incentives
to exports and barriers to import competition. 2/ Such subsidies include:
government financing of wages, research and development, loans for investment
or to cover operating deficits, and so forth. The maintenance of indirear
subsidy programs may result in artificially stimulating production to the
degree that they result in both import substitution and exports., 3/ Although
GATT Articles VI (countervailing duties) and XVI (subsidies) were intended to
prcvide for the regulation of subsidy practices in international trade, this
has not taken place. The Subsidies/Countervailing Measures Code is an attempt
to provide "interpretive guidelines™ to begin the regulation of subsidy
practices in international trade through consultations and conciliation
negotiations within the Committere of Signatories and the formal procedures for
dispute settlement.

The follow.ng sections introduce the subject of each of the parts in
the Subsidy/Countervailing Measures Codé. The emphasis in the next section is
the des~ription of the background concepts to the provisions of the Code. An
analysis of the specific provisions of each Article of the Code is provided in

the Provision-By-Provision Analysis scction of this paper beginning on page 11,

1/ Joan Robinson, "Beggar:iy-ﬂeighbor Remedies for Unemployment" (1935), in
Collected Economic Papers, Volume 1V (1973), p.229.

2/ Melvyn B, Kraus, The New Protectionism: The Welfare State and
International Trade (1978,

24 Yarald B. Malmgren, '"International Order for Public Subsidies'" (1977).
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Part 1 Application of Article VI (countervailing duties)

Implementation of the provisions of Part I would affect substantive
provisions in U.S 1law, The United States would be required to adopt an
injury provision for U.S. producers competing with imported dutiable
merchandise in 8 countervailing duty statute and conform the administration of
that injury provision with the provisions of the GATT Article VI and Part I of
the Code.

This amendment would represent a change in policy as well as a

change in the administration of the United States countervailing duty

statute. Previous U.S. policy in the area of dutiable merchandise 1/ has been

that U.S. firms cannot compete effectively with the subsidy resources of a

foreign government. Even if a particular industry is injured only marginally

by subgsidized imports, individual members of that industry were considered to

have a legitimate right to protest, for they are losing business which they

would normally obtain under the economic principle of comparative advantage. 2/
The United States has not becn obligated to implement the GATIT

Article VI "injury requirement" in its countervailing duty statute with

respect to dutiable merchandise because that legislation pre-dated the GATT

and is subject to a grandfather clause in the Protocol of Provisional

Application. In the case of duty-free merchandise, the United States

legislated an injury test, the operative language of which is identical to

that in the Antidumping Act, 1921. The United States imposes countervailing

duties more frequently than any of its trading partners.

1/ The Trade Act of 1974 expanded the acobe of the countervailing duty
statute to include duty-free imports. An injury provision way legislated for
cases involving duty-free imports.

2/ Marks and Malmgren, "Negotiating Nontariff Distortions to Trade,”" 7 Law
& Pol. Iut'l Bus, 327, 347 (1975).
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The failure to negotiate a countervailing duty code along with the
Interuational Antidumping Code during the multilateral trede negotiations
ending in 1967 (the Kennedy Rcund) has been attributed to the smaller number
of cases brought under the U.S. countervailing dutv statute at that time. '/

A code on countervailing duty practices had been proposed by the Nordic
countries during the Kennedy Round, 2/ and the United States responded with
support for a code provided that it also dealt with the problem of subsidies,
the underlying trade distortions which give occasion to the response in the
form of countervailing duty measures. The negotiations collapsed over the
issue of whether the Common Agricultural Policy of the European Economic
Community (EEC) was to be considered as an import supplanting subsidy. 3/ The
EEC, Canadian, and Japanese criticism of the U.S. failure to implement an
injury test more than 30 years after becoming a contracting party (i.e.,
member-signatory) to the GATT and U.S, dissatisfaction with the present GATT
Article XVI provisions were "linked" in the Tokyo Round subsidy/countervailing
duty measure negotiations. Indeed, it was the intention of thc Congress to
link the negotiation of these issues. Section 303(d) of the countervailing

duty statute, as amended by section 331(a) of the Trade Act of 1974, provides:

1/ Kenneth W. Dam, The GATT: Law and International Ecoaomic Organization
(1970), at 178,

2/ Harald B. Malmgren, International Economic Peacekeeping in Phase Il
(1972), at 104.
3/ See Malmgren (1972) at 122-131, cited in Marks and Malmgren, "Negotiating

Nontariff Distortions to Trade," of Law & Pol Int'l Bus. (1975).at 345-346, n.
82. and subject text.
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It is the sense of the Congress that the President, to the extent
pra_ticable and consistent with United States interests, seek through
negotiations the establishment of internationally agreed rules and
procedures governing the use of subsidies (and other export
incentives) and the application of countervailing duties.

To assist such negotiations, the Congress cuthorized the Secretary of the
Treasury to waive the imposition of countervailing duties during the four-year

period January 3, 1975, through January 3, 1979, if the Secretary determined
that:

A. adequate steps have been taken to reduce substantially or
eliminate during such period the adverse effect of a bounty or grant

which he has determined is being paid or bestowed with respect to any
article or merchandise; (and)

B. there is a reasonable prospect that . . . succesaful trade

agreements will be entered into with foreign countries or
instrumentalities providing for the reductios or elimination of
barriers to or other distortions of international trade; and

C. the imposition of the additional duty under this section with

respect to such article or merchandise would be likely to seriously
jeopardize the satisfactory completion of such negotiations . . . 1/
It was the extension of this waiver authority which the EEC had linked to a
willingness to continue the negotiation of a subsidy/countervailing measures
code during fall of 1978. 2/
The provisions of Part I of the Code also requires amendment of the

U.S. countervailing duty legislation to authorize injury investigations for

all outstanding products of signatories which are subject to countervailing

1719 v/ s c. 13030d)(2)(a)-Tc).

2/ The structure of U.S.-Canadian trade, however, suggests that even if the
multilateral negotiations had failed, & bilate:al agreement with Canada might
have been possible. Both the federal and regional Canadian governments" . . .
use a wide range of assistance measures to riomote balanced regional and
industrial growth." Nearly three-fourths of Canada's trade is with the United

States. See, Pestieau, Subsidies and Countervailing Duties: The Negotiation
Issues (1976) at 2. .
ot T SR




107

duties but which had not been subject to an investigation to determine whether

their importation resulted in injury to U.S. producers. Finally, legislation

may be necessary to provide for the termination of investigations where the
effect of the complained-of subsid; on the petitioning industry is determined

not to be injurious.

Part II: Avoplication of Article XVI (subsidies) and Article XXIII

{(nu'lification and impairment)

The United States has long held tha* the pres- srovisions of GATT

Article XVI do not adequately regulate the use of subsidies in international

trade. National accounts data collected by the Orgar . ion for Economie

Cooperation and Development indicate that the United States subsidizes less
than its trading partners and that its subsidy levels have decreased in recent
years while the subsidy levels in other major trading countries has

increased. 1/ The treatment of industvial and agricultural products is not

comparable. Although there is a prohibition ajainst export subsidies which

have certain effects, there has been no definition of an export subsidy,
Prohibited export subsidies are couched in two very vague concepts--"dual
pricing" in the case of industrial products, terminology which is not defined,
and export subsidies that cvesult in "morg than an equitable share of world
trade" for the subsidizing country in the case of agriculture. No guidelines

exist under Article XVI to distinguish domestic--rather than export--subsidies

vhich may have the effect of leading to either import substitution or the

1/ See, "Levels and Patterrs ¢f Snbsidization in Several Major Trading
Coun.ries" prepared by the Officz of Economic Research, U.S. lnternational
Trads Commission, at page A-5 of the Appendix A to this report.

5
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stimulation of exporte, Although GATT Article XXIII procedures are available
for these latter types of subsidies, Article XXIII attempts to resolve
problems among members in cases which do not necessarily involve violations of

Arricle XVI obligations. The results of dispute settlements under Article

XXIII have been ad hoc and have not resulted in guidelines for subsidy
practices under Article XVI (or otherwise) even though there have be:n many
Article XXIII disputes concerning subsidy practices.

| The Code redefines the concept of more than an "equitable share of
world trade” in the case of agriculture and may be interpreted as having
abandoned the dual pricing requirement in the case of industrial products.

The Code aiso requires that the Committee of Signatories authorize any

‘countermessures. This commitment would limit resort to section 301 of the

Trade Act of 1974 for retaliation against Code signatories.

The theory of conflict resolution under GATT Article XXIII has been
to provide contracting parties with conciliation and resolution opportunities
in connection with the trade-related concessions a party had negotia;ed under
the aegis of the GATT; e.g., binding tariffs on certain products. For
example, assums a country that had historically granted a duty concession on a
cartain product with another contracting party to the GATT, concerning which
product the country later either increased or intrcduced a domestic .production
subsidy, which operated to protect its producers of the product in question
from competition with the exports of the product.fron the other contracting
party. Within the framework of Article XXIII the subsequent subsidization had
the effect of "nullifying or impairing" the anticipat :d benefit accruing to

the prejudiced party who had bargained for the duty reduction. Other examples

6
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of nullification and impairment exist where a GATT dispute panel finds that
contracting party has violated its obligations under the GATT and when a
contracting party imposes quartitative restrictions on the products of another

contracting party outside of the provisions of the GATT which authorize such

restrictions.,

Part I11: Developing countries

e

One of the themes in the Tokyo Round of negotiations has been the
reliance on expo:-t subsidies by less-developed countries. Another is the
necessity for import substitution measures by less-developed countries. The
iustification for the first is the need to earn foreign exchange, and for the
second is the need to crnate domestic processing &nd manufacturing industries
in the process of industrialization. The Code provides "special and
differential” treatment to less-developed country signatories.

Pa.t _1V: State-controlied ecoromy countries

There is no agreed-upon mechodology for qu'ntifying a transfer of
regsources to a particular industry in a nonmarket cconomy within the context

of providing guidelines for subsidy practices or countervailing duty

measures. Part IV authorizes any reasonable basis in the national legislation

of signatories for determining either the existence or the amount of subsidy
for products from such countries.

Part V: Committee of signatories

Part V creates a Committee of the Sigratories of the Code. The
Committee would review the operations of the provisions of the Code much as
the GATT AntiDumping Committee currently reviews the provisions of the

International Antidunping Code, Specifically, the Committee would police the

7
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imposition ¢of countervailing duty measures undertaken by signatories under
Part I and determine the issues of "serious prejudice" and "nullification and
impairment" in complaints brought under Part II. 1In addition, the Committee
would provide a forum for consultations concerning obligations under each of
those Parts. If the Committee is successful in applying the proposed
guidelines in the Code for subsidy matters and countervailing duty actions,
the development of a GATT 'case law" approach to subsidy issues may become

possible.

Part VI: Application of Article XXIII (dispute Settlement)

A basic objective of the GATT is the cettlement of disputes between
the contracting parties without resort to formal adjudicative procedures.
GATT Articles XXIT and XXIII provide for consultations affecting the operation
of the GATT as a whole. Article XXI1 requires that "sympathetic
consideration" and an opportunity to consult be afforded by any party to
another "with respuct to eny matter affecting the operation of this
Agreement." Article XXIII is more specific; it provides first for
consultations, where a Corcracting Party believes a benefit to which it is
entitled is nullified or impaired, or an objective of the GATT is being
impeded, as a result .: conduct by another party or "the existence of any
other situation." FPailing a negotiated settlement during consultations, the
complaining party may appeal to the Contracting Parties for a panel

investigation leading to appropriate recommendations, ruyling, and possible

authorization of countermeasures, including the witudrawal of GATT

obligations.
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The GATT has authorized countermeasures or reta%iation only once 1/
although many complaints have been tabled under Article XXIII. The dispute
settlement procedure of the GATT has broken down because of dilatory tactics,
a lack of Cisciplined factfinding procedures, the lack of a definition of the

concept of nullification and impairment, and an evolution from an original

OECD type of membership to¢ one with a large number of LDC's. 1In addition, the
EEC network of over forty associated developing countries can politically

"insulate" themselves frec any Article XXIII vote which would have the effect

of approving countermeasures,

The Code shifts Article XXIII authority to authorize countermeasures
from the contracting parties to a Committee of Code Signatories. The Code
also establishes guidelines for panel selection to minimize opportunities for
political manipulation and establishes strict time frames for the procedural
sequence of consultation, conciliation efforts, and dispute settlement.

Whether the EEC will be able to control the voting results in the Committee
iteelf, however, is not yet apparent.

Part VII: Pinal provisions

Chapter VIII provides that no specific action against the subsidy of
another signatory is permissible unless it is taken "in accordance with the

provisions of the GATT, as interpreted by this. . .Code." This provision

could limit the applicability of section 301 of the Trade Act of 1974 and

section 337 of the Tariff Act of 1930, as amended, against the subsidy

practices and the subsidy-influenced prices of exports from the Code

signatories.

PN MR |
fone H

1/ Dispute involving the Netherlands and the United States, lst Supp. BLSD
3z T1353).
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Provision-By-Provision Analysis

Preambl?

2. PRM Text, Preamble

égréenent On Interpretation And Application Of
Articles VI, XVI and XXIII Of The General
Agreement On Tariffs And Trada*

The signatories 1/ to this Agreement,

Noting that Ministers on 12-14 September 1773 agreed that the
Tokyo Round of Multilateral Trade Negotiations should, inter alia .
reduce or eliminate the trade restricting or distorting effects of

non-tariff measures, and bring such measurcs under more effective
international discipline;

Recognizing that subsidies are used by governmente to prowmote
important objectives of nationsl poliecy;

Recognizing also that sybsidies may have harmful effects on
trade and production;

Recognizing that the emphasis of this Agreement should be on the
effects of subsidies and that these effects are to be assessed in
giving due account to the internal economic situation of the
signatories concerned as well as to the state of international
economic and monetary relations;

Desiring to ensure that the use of subsidies does not adversely
affect or prejudice the interests of any signatory to this Agreeament,
and that countervailing measures do not unjustifiably impede
international trade, and that relief is made available to producers
adversely affected by the use of subsidies within an agreed
international framework of rights and obligations;

f7 The term algnatorleo" is hereinafter used to wmean parties to this
Agrsement.

* This Agreement has been prepared and advanced by the delegations of
Austria, Brazil, Bulgaria, Canada, Columbia, European Communities, Finland,

Hungary, Japan, Mexico, Norway, Poland, Sweden, Switzerlsnd, United Kingdom on
behalf of Hong Kong, the United States and Yugoslavia.

10
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Taking into account the particular trade, development and
financial needs of developing countries;

Desiring to apply fully and to interpret the provisions of
Articles VI, XVI and XXII1 of the General Agreement 1/, (hersinafter
referred to as "the General Agreement”" or "GATI") cnly with respect
to subsidies and countervailing measures and to elaborate rules for
their application in order to provide greater uniformity aud
certairty in their implementation;

Desiring to provide for the speedy, effective and equitable
resolution of disputes arising under this Agreement. .

.

2. PRM.1  Interpretation, Preamble

The preamble sets forth the intention of the signatories to provide
an international framework of rights and obligations with respect to the use
of subsidies which could adversely affect the international trade interests of

other signatories.

Part 1 Application of Article VI of the Genera! Agreement

2.1.0 Part I Introduction

Part I of the code is concerned with procedures to be followed by
signatories in the conduct of countervailing duty investigations. These
provisions include requirements for the contents of written requests
petitioning the initiation of an investigation, requirements for the
submiscica of information in confidence to the investigating authorities, and

require.entc to consult with the signatories whose subsidized exports are

1/ Wherever in this Agreement there is reference to "the terms of the
Agreement" or the "articles" or "provisions of this Agreement" it shall be
taken to mean, as the context requires, the provisions of the General
Agreement as interpreted and applied by this Agreement,

1
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subject to investigation. All the determinations of the investigating
suthority are required to include a statement of reasons in enough detail to
enable other signatorier to judge whether the terms of the code had been
complied with. FPFinally, sll signatories are required to report each
determinatinn to a Committee of Signatories 1/ in addition to reporting to the
Committee semiannually on all of the countervailing duty actions taken in the

preceeding six-month period.

Part I

Article 1 Application of Article VI of the General Agreement

2,1.1(1) Text, paragraph 1

Signatories shall take all necessary steps to eraure that the
imposition of a countervailing duty 2/ on any product of the
territory of any signatory imported into the territory of another
signatory is iu accordance with rhe provisions of Article VI of the
General Agreement and the terms of this Agreement.

2.1.1(1),1 Interpretation

Article 1 provides that any imposition of a countervailing duty
against the products of another signatory of the Code must be taken in
compliance with both the terms of GATT Article VI and the provisions of this
Code. Article 1 commits a signatory to provide an injury test in its national
countervailing duty legislation and to adhere to GAIT provisions concerning
border tax adjustments. These issues are discussed in more detail on the

following page.

1/ The Committee of Signatories is established in Part V of the Code..

2/ The term ":ountervailing duty” shall be understood to wean a special duty
levied for the purpose of off-setting any bounty or subsidy bestowed directly
or indirectly upon the wmanufacture, production or export of any merchandise,
as providgd,ior in~A;ticF¢ VI:3 of the General Agreement.

12
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Article 2 Domestic procedures and related matters

2.1.2(1) Text, paragraph 1

1. Countervailing duties may only be imposed purs.z»t to
investigations initiated 1/ and conducted in accordance with the
provisions of this Article. An investigation to determine the
existence, degree and effect of any alleged subsidy shail normally be
initiated upon a written request by or on behalf of the industry
cffected. The request shall include sufficient evidence of the
existence of (a) a subsidy and, if possible, its amount; (b} injury
within the meaning of the Article VI as interpreted by this

Agreement 2/ and (c¢) a csusal link between the subsidized imports and
the alleged injury. If in special circumstances the authoritiew
toncerned decide to initiate an investigation without having reccived
such a request, they shall proceed only if they have sufficient
evidence on all points under (a) to (¢) above.

2.1,2(1).1 Interpretation, paragraph 1

Paragraph 1 provides tnat a countervailing duty investigation ".
shall normally be initiated upon a written request on behalf of the industry
affected," or ", . ., in special circumstances . . ." the national autherities
responsible for conducting such investigations. Presumably, the use of the
term "normally™ indicates that other groups such as workers or counun;tien are

not precluded from filing complaints. 3/ The term "normally" is also found in

i/ The term "initiated" as used hereinafter means procedural action by which
a signatory formally commences an investigation as provided in paragraph 3 of
this Articie.

2/ Under this Agreement the term "injury" shall, unless othervise specified,
be taken to mean material injury to a domestic industry, threat of material
injury to a domestic industry or material retardation of the establishment of
such an industry and shall be interpreted in accordance with the provxolons of
Article 6.

3/ See, e.g., "Petition for Issuance of 'a Countervailing Duty Order Pursuant’
to Section 303, Tariff Act of 1930, with respect to Motor Vehicle Radiators
and Motor Vehxclel Produced In and Zzported from Canada with the Benefit of a

Rounty or Grant."” Submitted on Behalf of The Industrial Committee of Paducah,
Kentucky, March 29, 1965.

13



116

Article 5 of the international Antidumping Code with reference to the
initiation of investigations. Antidumping investigations have been initiated
upon the petitions of unions. Articie 5(a) of the proposed revision of the
International Antidumping Code contains the last two sentences of paragraph
one. See, Appendix B. at page B-7.

The {irst requirement of a written request is that it ", ., . include
eufficient information of the . . . existence of a subsidy.”"” The term subsidy
is not itself defined in the code, although the term is used in connection
with government subsidies throughout the code. Although an ‘nvestigation intc
nongovernment subsidies has never been conducted under the J.S. countervailing
statute, the law does refer to a bounty or grant by a pereon, partnership,
aesociation, cartel, or corporation . . ." 1/.

The esecond requirement of a written request is that it ". . . shall
include sufficient evidence of . . . injury with the meaning of Article VI as
interpreted by this Arrangement . . . GATT Article %1:6 (a) provides that:

No coatracting party shall levy any anti-dumping or countervailing

duty on the importation of any product of the territory of another

contracting party unless it determines that the effect of the dumping
or subsidization, as the case may be, is such a3 co cause or threaten
material injury to an established domestic industry, or is such as to
retard materially the establishment of a domestic industry.
The "material injury” language of GATT Article VI:6 (a) is not present in
either the U.S. antidumping statute, the Antidumping Act, 1921, as amended, or
the pr&vislon for countervailing duty measures for duty-free merchandise,

Section 303 (b) of the Tariff Act of 1930, as ameuded. Although the uae of

the term "material" in the International Antidumping Code 2/ was criticized in

17 15 0.5.¢. 1303Ca)(17.

2/ Agreement on Implementation of Article VI of the General Agreement on
Tariffs sand Tehde-(X967), 19 U.S.T. 4348, T.I.A.S. No. 6431,

14
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Sengte hearings, 1/ the problem may merely be one of definition; in a report
to the Senate Finance Committee on the International AntiDumping Code, the
(then) U.S., Tariff Commission reported that "The injury test has always beer

whether the imports at less than fair value were causing or threatening to

cause material injury, i.e., any injury which is more thaa de minimis." 2/

The third requirement of a complaint is that it "shall include

sufficient evidence of . . . a causal link between the subsidized imports and

injury." Without any elaboration, this requirement would require that such

causa_.ion be identifiablej i.e., the presence of subsidized imports and injury

was not coincidental.

The U.S. countervailing duty law does not refer to subsidies but,

rather to "any bounty or grant." The terminology "bounty or grant" is not

defined in either the statute or the regulations of the Department of the
Treasury. 3/ As Feller suggests, '"The best guide for determining what
measures are regarded as bounties or grants can be found in the administrative

precedents.” 4/ Marks and Malmgren have distilled categories of bounties or

grants from Treasury's administrative precedents: 5/

1/ U.S, Cong. Senate Hearings before the Committee on Finance, In.ernational
Antidumping Code, 90th Cong., 2nd Sess., June 27, 1968 (committee print).
More recently, in the Finance Committee's report on the bill which became the
Trade Act of 1974, the Committee discussed the language again in connection
with the Antidumping Act, 1921, follows: "The term 'injury' which is
unqualified by adjectives such as 'material’ or 'serious' . . ." Report No.
93-1298 (to accompany H. R. 10710), 93d Cong., 2d Sess., at 180 (1974).

2/ Report of the U.S. Tariff Commission to the Senate Finance on S. Cong.

Res. 38, reprinted in U.S. Cong., Hearings before the Sen. Com. on Finance,
International Antidumping Code, 11-12.

3/ 19 C.F.R. 159. 41. et. seq.

4/ Feller, Countervailing Duties, in Surrey and Wallace (eds. )

A La
Guide to International Business Transactions (2d ed. 1977), Pt. I, at 125-115.
5/ Marks and Malmgren, 348-350.

15
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1. Straight subsidies benefiting exports, where it is established
directly or by clear implications that the payments being made have

the effect of improving the international competitiveness of such
exports;

2. rebates upon the exportation of indirect taxes; e.g., excise or

consumption taxes, where the rebate exceeds the amount of the tax
originally asseased;

3. multiple exchange rate systems iavolving a preferential rate for
exports; and

4. rebates upon exportation of indirect taxes, where the tax paid
was not directly related to product exported or components thereof. 1/

Another category of subsidy frequently subject to investigation under
the countervailing duty statutevconaists of export financing at preferential
rates.

The code would make it explicit that the United States accept GATT
provisions exempting remissions of certain indirect product taxes upon
exportation from the meaning of subsidy in both Articles VI and XVI. Although

the administrative practice of the Treasury Department conforms to the GATT

provisions, the discretion of that department is currantly the subject of
litigation. 2/

Part I

Article 2 Procedures prior to the initiation of an investigation

2.1.2.(2-3) Text, paragraphs 2-3

2. Each sigratory shali notify the Committee of Signatories 3/ (a)
which of its authorities are competent to initiate and conduct

1/ Citation omitted.

Z/ U.S. Steel v. United States, United States Customs Court, Court No.
76~2-00456. The Supreme Court decision in Zenith v. United Statea, 437 U.S.

443 (1978), appears, however, to have doomed this challenge to the remission
of value-added taxes. .

3/ As established in Part V of this Agreement and hereinafter referred to as
the Committee.
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investigations referred to in this Article and (b) its domestic

procedures governing the initiation and conduct of such
investigations. ' ’

3. When such authorities are satisfied that there is sufficient
evidence to justify initiating an investigation, the signatory or
signatories the products of which are subject to such investigation
and the exporters and importers known to the investigating
authorities to have an interest therein and the complainants shall be
notified and a public notice shall be given. In determining whether
to initiate an investigation, the investigating zuthority should take
into account the position adopted by the affiliates of a complainant
party 1/ which are resident in the territery of another signatory.

2.1.2(2-3).1 Interpretation, paragraphs 2-3

Paragraph 2 requires that a signatory notify the Committee of
Signatories of its procedures for conducting countervailing duty
investigations and of its national authorities "competent to initiate" such
investigations. A similar provision in the International Antidumping Code
indicated that the term "authorities" should be interpreted to mean
". . . authorities at an appropriate, senior level." 2/

Paragraph 3 provides that when the national authority detergines the
request for an investigation to be sufficient, the signatory or signatories
concerned and all known interested parties shall be notified. A similar
provision is found in Article 6(f) of the proposed revision of the
International Antidumping Code. See, Appendix B, at page B-9. More
significant, however, is the provision that a public notice shall be given.
Pacagraph 15, infra, requires that notification of "preliminary and final

findings" shall include a statement setting forth the basis upon which the

e

1/ For the purpose of this Agreement "party’ means any national or juridical
person resident in the territory of any signatory.
2/ Article 2 (e), footnote 1.
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deternination was reached. The language in paragraph 3 indicates that there

is a requirement that notification concerning the sufficiency of requests for
investigations issue but, that if a signatory chooses to publish such a
notification, there is no requirement that it include a statement o the
reasons the request was judged to be sufficient or insufficient. Nrne of the
U.S. objectives in the Subsidy/Countervailing Measures negotiation is to bring
". . . international rules and U.S. countervailing practices into conformity
vith each other."” i/ To achieve such harmonized practices, it is important
that each signatory conduct investigations which are similar procedurally.
For the United States to have knowledge of the determinations of other
siénetories it would be advantageous to use mandatory language to require the
publication of reasons for such determinatioms.

Pax. I

Articie 2 Simultaneous consideraticn of subsidy and injury

2.1.2(4) Text, paragraph &4

4. Upon initiation of an investigation and thereafter, the evidence
of both & subsidy and injury caused thereby should be considered
simultaneously. 1In any event the evidence of both the existence of
subsidy and injury shall be considered simultaneously (a) in the
decision whether or not to initiate an investigation and (b)
thereafter during the course of the inveatigation, starting on a date
not later than the earliest date on which in accordance with the
provisions of this Agreement provisional mzasures may be applied.

2.1.2(4).1 1Interpretation, paragraph &
Paragraph 4 provides that the evidence of both the existence of a

subsidy and injury shall be considered simultaneously prior to the institution

1/ Trade Policy Staff Committee Position Paper for Bilateral/Plurilateral

Discussions on Subgidies and Countervailing Duties, document 77-44 (October
21, 1977) at 2.
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of en investigation and, later, after a preliminary finding of a subsidy. A
nearly identical provision is found in Article 5(b) of the proposed revision
of the International Antidumping Code. See, Appendix b, at page B-7.
Presumably, a preinstitution review would be limited to an examination of the
information supplied in the request for an investigation and whatever other
ir, "crmation was available to the national authorities at the time of the

request. It is most unlikely that a burdensome "pre-investigatinn"

investigation is contemplated

The U.S. countervailing duty statute does not provide for

"provisional measures" (i.e., suspersion of liquidation, bonding, estimated

duties), If the statute is amended to authorize provisional measures,

presumably the injury investigation would begin at the point a preliminary
dctermination of a "bounty or grant” is currently made under the U.S.

couniervailing duty statute.

With regard to the simultaneocus consideration of injurv “on a date

not later than the earliest date. . .provisional .easures may be applied,"

amendment of the curreuat statute could authorize the application of

provisional measures after the praliminary determination of the Treasury

Deparcment thic. a "bounty or grant" existed. Assuming that the "injury"

investigation would be conducted by the U.S. International Tradz Commission,
the initiation of this phase of the investigation prior to the conclusion of
the Treasury Department's final "bounty or grant" determination could

effectively negate the value of a .0lic hearing on the issue of a causal link

between the subsidy ard the injury. An effective public hearing opportunity
on the issuye of
. ;o

\ e

caugation would require that the amount of the subsidy found
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to exist at the time of the preliminary determination would not be changed
substantially after interested parties presented their views on the causation
of injury, if any, to tuc U.S. International Trade Commission. This
requirement might also be unreslistic inssmuch as it could result in
preventing the Treasury Department from changing erroneous information. In
brief, simultaneous investigations could prove more burdensome to both

participants and jovernment agencies than would separate investigations in an

immediate sequence, °

Part I

‘rticle 2 Access to information useu in investigation and opportunity to
present views

2.1.2(5-7) Text, paragraphs 5-7

5. The public notice referred to in paragraph 3 above shall describe
the subeidy practice or practices to be investigated. Each signatory
shall ensure that its authorities afford all interested signatories
and interested parties 1/ a reasonable opportunity, upon request, to
see ail relevant information that is not confidential (as indicated
in paragrapha 6 and 7 below) and that is used by the authorities in
the investigation, and to preseat in writing, and upon justification
orally, their views to the investigating authorities.

6. Any information which is by nature confidential or which is
provided on a coniidential basis by parties to an investigation
shall, upon cause shown, be treated as such by the investigating
authorities. Such information shall not be disclosed without
specific permission of the party submitting it. 2/ Parties
providing confidential information may he requested to furnish
non-confidential summaries thereof. 1In the event such parties
indicate that such information is not susceptible of summary, a

statement of reasons why summarization is not posaible must be
provided.

1/ Any "interested signatory” or "interested parti"A;hlll refer to a
signatory or a party economically effected by the subsidy in question.

2/ Signatories are aware that in the territory of certain signatories
diaclosura pursuant to a narrowiy-drawn protective order may be required.
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7. However, if the investigating authorities find that a request for
confidentiality is not warranted and if the party requesting
confidentiality is unwilling to disclose the information, such
authorities may disregard such information unless it can othevwise be
demonstrated to their satisfaction that the information is

correct, 1/

2.1,2(5-7).1 Interpretation, paragraph 5-7

The gist of the provisions of these paragraphs is to provide
"transparency" to countervailing duty investigations for the governments and
private parties caught up in or otherwise interested in an investigation. In
effect this is an attempt to harmonize procedures based upon the U.S. model
including, apparently, considerations required by the U.S. Freedom of
Information Act,

The provision in paragraph 5 that any nntice roncerning ttle
initiation of an investigetion shall adequately describe the subsidy practice
or practices to be investijated requires that a public notice be issued. 1In
terms of the United States having knowledge of the investigations of other
signatories, it would be helpful for any notice *o lescribe the nature of
injury alleged by the industry requesting an investigation.

The second sentence in paragraph 5 encures that all interested
parties will have access to all "non-confidential" information used by the
authorities conducting the investigation and will be given an opportunity to
present :their views orally and in writing to the investigating authorities.
The provicions of paragraph 5 are also found in the provisions of Article

6(a)-(b) of the proposed revision of the International Antidumping Code, See,

Appendix B, at page 8-8.

1/ Signatories agree that requests for confidentiality should not be
arbitrarily rejected.

21
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Paragraphs 6 and 7 concern the submission of material the submittor

wishes the investigating authorities to treat confidentially. There appears

to be a distinction made between information submitted by a foreign government
which is considersd politically sensitive und information submitted by
commercial enterprises, the public release of which would cause competitive
injury to the submittor. It is very unlikely that material which is
considered politically sensitive can be characterired in a meaningful

"non~confidential” summary. On the other hand, sensitive business statistics

may be rendered non-confidential by using ranges of numbers or by using

descriptive adjectives instead of numbers. The provisiune of paragraphs 6 and

7 are found in Article 6(c) and 6(d), respectively, of the proposed revision
of the International Antidumping Code. See, Appendix B, at page B-8.

2.1.2(8) Text, paragraph 8

8. The investigating authorities may carry out investigations in the
territory of other signatories as required, providad they have
notified i1n good time the signatory in question and unless the latter
objects to the investigation. FPurther, the investigating authorities
may carry out investigations on the premises of a firm and may
examine the records of & firm if (i) the firm so agrees and (ii) the
signatory in question is notified and does not object,

2.1.2(8).1 Interpretation, paragraph 8

Paragraph 8 provides for authorities conducting countervailing duty
determinaticns to obtain the permission of the appropriate government. should
they wish to conduct investigations in the tevritory of another signatory.
Similarly, the paragraph provides that the authorities may carry out
investigations on the premises of a firm from which data is sought if they
have the permission of the firm. The reference to firms, presumably, means
foreign firms.

Compulsory process would be available for firms within the
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national jurisdiction. Provisions similar to those in ps arraph 8 are found
in Article 6(e) .. the proposed revision of the International Antidumping
Code. See, Apperdix B, at page B-8.

Pare 1

Article 2 Reliance on the best information available.

2.1,2(9) Text, paragraph 9

9. 1In caser in which any interested party or signatory refuses
access to, or otherwise does not provide, necessary information
within a reasonable period or significantly impedes the
invesi.igation, preliminary and final findings 1/, affirrative or
negative, may be made on the basis of the facii available.

2.1.2(9).1 Interpretation, paragraph 9

Paragraph 9 provides that if any interested party or foreign
government does not provide or refuses to provide information with which the
investigating authoricv' -xn make its determinations, the investigating
authority will make its ueterminations on the basis of the best information
available, which could permit the use of infarmation submitted by the
person(s) requesting the investigation. Provisions simila~ to those in
paragraph 9 are found in Article 6(h) of the proposed revision of the
International Antidumping Code. See, Appendix B, at pzge B-9.

Similar provisions have been the subject of agency rule-making and
are a part of U.S. aduinistrative practice. For example, the Treasury
Department has a rule concerning its administration of the Antidumping Act,

1921, which is similar in substance to paragraph 9. (See, 19 C.F.R.

153.31(a).)

1/ Because of che different terms used under different systems in various

countries, the term "finding" is hereinafter used to wean a formal decision or
determination. .
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Part I

Article 2 Tmposition of provisional measures, preliminary determinations

2.2.1(10) Text, paragraph 10

10. The procedures set our above are not intended to prevent the

authorities of a signatory from proceeding expeditiously with ragard
to initisting an investigation, reaching prazliminary or final
findings, whether affirmative or negative, or from applying

provisional or final measures, in accordance with relevant provisions
of this Agreement.

2.1,2(10).1 Interpretation, para~raph 10

Paragraph 10 refers to the provisional measures provided for in the
Code. Such provisional measures could consist of suspension of

liquidation, 1/ bonding, and estimated duties. The references to expeditious

pPLocess in conncction with initiation app:ar to support our remarks concerning

the interpretation and implementation of Article 2, paragraph 4. Provisions

similar to those in paragraph 10 are found in Article 6(i) of the proposed

revision of the International Antidumping Code. See, Appendix B, at page B-9.

The U.S. countervailing duty statute does not currently authorize the

imposition of estimated duties prior to a rinal determination. In the case of

duty-free merchandise, the liquidation of subject entries ia suspended as soon
as the Secretary of the Treasury has made a final affirmative determination

with regard to s bounty or grant, If the U.S. International Trade Commission

subsequently makes an affirmative injury determindtion, the Secretary will
direct the assessment and collection of countervailing duties retroactive to

the date of publication for the fina' bounty or grant determination.

1/ Ciubb and Feller describe liquidation as W, . the proces. whereby the
amount of customs duty owing on each entry .s determined, bzsed on tariff

classification rate of duty on, value, and quantity of the entry." Lawyer's
Guide to International Business Transactions (2d ed.), at 133, n. 50.
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Article 2 Country of origin rule

2.1.2(11)

Text, paragraph 11

11. In cases vhere products are not imported directly from the
country of origin but are exported to the country of importation from
an intermediate country, the provisions of this Agreement shall be
fully applicable and the transaction or transactions shall, for the
purposes of this Agreement, be regarded as having taken place between
the country of origin and the country of importation.

2.1.2(11).1 Interpretstion, paragraph 11

Paragraph 11 incorpora’ >« the current provision of the countervailing

duty statute for applying the countervailing duty against subsidies of the

country of origin in cases where the merchandise was exporced to the United

States from a third country.

Section 1303(a) of Title 19, United States Code

provides -~

Part 1

Whenever any country. . .shall pay or bestow, directly or indirectly,
any bounty or grant upon the msgnufacture or production or export of
any article. . .produced in such country. . .ther upoa the
importation of any such article. . .into the United States, whether
the same shall be imported directly from the country of production or
otherwise, and whether such article. . .is imported in the same
condition as when exported from the country of production or has been
changed in condition by remanufacture or otherwise, there shall be
levied and paid, in all such cases. . .an additional duty equal to
the net amount of such bounty or grant. . .

Article 12 Termination of an investigation

2.1.2(12) Text, paragraph 12

12, An investigation shall be terminated when the investigating
authorities are satisfied either that no subsidy exists or that the

effect of the alleged subsidy on the industry is not such as to cause
injury.
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2.1.2(12).1 Interpretation, paragraph 12

Paragraph 12 provides that when the effect of an aileged subsidy on
the complaining industry is '"not such as 1o cause injury" the investigation
will be terminated. A similar but more strongly worded provision is found in
Articie 5(c) of the proposed revision of the International Antidumping Code,
See, Appendix B, at page B~7. These provisions could be modeled after section
201 (c) of the Antidumping Act, 1921. That section provides that once a
4 * complaint is properly filed with the Customs Service, Customs has 30
ys . which to initiate a formsl investigation or terminate the case. If

e .+ partment of the Treasury has substantial doubt that a domestic industry
1s being or likely to be injured, the complaint may be referred to the U.S,
International Trade Commission for a determiration as to whether or not there
is a reasonable indication that an industry in the United States is being
injured, is likely to be injured, or is prevented from being established by
reason of the complained-of imports. If the Commission makes a determination
that there is '"no reasonable indication,”" the complaint ia dismiused.' As in
the case of the antidumping act, amendment of the countervailing duly statute
to authorize summary determinations could "eliminate unnecessary and costly
investigations which are an administrative burden and an impediment to
trade." 1/

The existence of a provision for an injury review of requests for
investigations prior to their initiation (Article 2, paragraph 4), however,

indicates that such termination would be the result of the simultaneous

1/ Senate'¥gport-80. 93-1298, at 171,
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consideration of the subsidy and injury issues. We have commented on the

difficulties of providing meaningful public participation should both
investigations be conducted simultaneously.

Part I

Article 2 Customs clearance

2.1.2(13) Text, paragraph 13

13. An investigation shall not hinder the proce 'ures of customs
cledrance.

2.1.2(13).1 Interpretation, paragraph 13

Paragraph 13 provides that articles subject to countervailing duty
investigations will not be prevented from clearing customs. The posting of an
appropriate bond or, if authorized, payment of estimated duties are
contemplated in this paragraph. A similar provision is found in Article 5(d)
of the International Antidumping Code. See, Appendix B, at page B-7.

Fart I

Article 2 Duration of investigations

2.1.2(14) Text, paragraph 14

14. 1Investigations shall, except in special circumstances, be
concluded within one year after their initiation.

2.1.2(14).1 Interpretation, paragraph 14

Paragraph 14 reflects the provision in the U.S. statute which
req ireg the Secretary of Treasury to make a final determination with regard
to whethet A'bounty or grant is being paid or bestowed within twelve months of
the filing of a petiricu for an investigation. The countervailing duty
atatute would need to be amended to incorporate an injury investigation within
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one year of the initiation of the investigation. Also, & provision could be
adued to indicate to whether the implementing legislation is mandatory or
directory; i.e., whether any consequences result in domestic law from the
failure to complete the investigation within one year. The provisicns of
paragraph 14 are identical with those of Article 5(e) of the proposed revision
of the International Antidumping Code. See, Appendix B, at page B-7.

Part 1

Article 2 Notification of preliminary or final Jeterminations

2.1.2.(15) Text, paragraph 15

15. Public notice shall be given of any preliminary or final
finding whether positive or negative and of the revocation of a
finding. 1In the case of positive finding each such notice shall set
forth the findings and conclusionas reached on all issues of fact and
law considered material by the investigating authorities, and the
reasons and basis therefar. 1In the case of a negative finding each
notice shall set forth at least the basic conclusions and a summary
of the reasons therefor. All notices of finding shall be forwarded
to the signatory or signatories the products of which are subject to
such finding and to the exporters known to have an interest therein.

2.1.2(15).1 1Interpretation, paragraph 15

One of the chief U.S. negotiating goals in the area of nontariff
measures has beer to provide 'transparency” to the investigation procedures of
U.S. trading partners. Paragraph 15 requires the publication of any

prelimi. 'y or final determinations with a statement explaining the basis upon

which the determination was reached.
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Article 2 Reports to the Committee of Signatories

2.1.2(16) Text, paragraph 16

16. Signatories shall report without delay to the Committee all
preliminary or final actions taken with respect to countervailing
duties. Such reports will be available in the GATT secretariat for
inspection by government representatives., The signatories shall also
submit, on a semi-annual basis, reports on any countervailing duty
actions taken within the preceding six months.

2.1.2(16).1 Interpretation, paragraph 16

Paragraph 16 requires signatories to notify the Committee or
Signatories of each preliminary or final countervailing duty action taken and
to submit a report to the Committee on a semiannual basis concerning any
actions taken in the preceding six months. The provisions of paragraph 16 are
also found in Article 14(4) of the proposed revision of the International
Antidumping Code. See, Appendix B, at page B-16.

Part 1

Article 3 Consultations

2.1.3.0 Introduction

Consultations among signatories are an important part of the overall
Code mecharism. The provisions for the establishment of the Committee on
Signatories (Chapter V), the provisions for consultations, and the provisions
for the permissive imposition of countervailing duties (Article 4) taken
together are a framework for the negotiation of countervailing duty related
matters, including Zhe lowering of injury-causing subsidizs to the level at

vhich they cease to cause injury to producers in the importing country,
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2.1.3(1-4) Text, paragraphs 1-4

1. As soon as possible after a request for initiation of an
investigation is accepted, and in any event before the initiation of
any investigation, signatories the roducts of which may be subject
to such investigations shall be afforded a reasonable opportunity for
-consultations with the zim of clarifying the situation as to the

matters referred to in Article 2, paragraph 1 above and arriving at a
mutually agreed solution.

2. Furthermore, throughout the period of investigation, signatories
the products of which are the subject of the investigation shall be
afforded a reasonable opportunity to continue consultations, with a
view to clarifying the factual situation and to arriving <t a
wutually agreed solution. 1/

3. Without prejudice to the oblig-tion to afford reasonavle
opportunity for consultation, these provisions regarding
consultations are not intended to prevent the investigating
authorities, in accordance with the provisions of this Agreement,
from proceeding expeditiously with regard lo initiating the
investigation, reaching a preliminary or final tinding, affirmative
or negative, or applying a provisional or final measure.

4. Por purposes of such consultations, the signatory which intends
to initiate investigations shall permit, on request, the signatory or
signatories the products of which are subject to such investigation
access to non-confidential evideuce including the non-confidential
sumnary of confidential data being used for initiating the
investigation.

2.1,3(1-4).1 Interpretation, paragraphs 1-4

Paragraphs 1 and 2 obligate signatoriee to allow other signatories,
whose products are the subject of a request for a countervailing duty
investigation, an opportunity to consult for the purpose of negotiating a

solution to the complained-of subsidy prior to the institution of an’

1/ Tt is particularly important, in accordance with the provisions of this
paragraph, that no affimmative fiading whether preliminary or finsl be made
without reasonable opportunity for consultations having been given. Such

consultations may establish the basis for proceeding under the provisions of
Part VI of this Agreement. '
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investigation., If desired, opportunity for consultations must continue
throughout the investigation. For the purpose of these corsultations,
paragraph 4 obligates signatories which intend to initiate a countervailing
duty investigation to submit all available nonconfidential information
concerning the information required in the written request to the signatories
whose proc.::ts are the subject of the request.

Paragraph 2 extends the obligation to afford other signatories the
opportunity to continue negotiations during the countervailing duty
investigation. The provision does not prevent institution, preliminary
determination, or the imposition of provisional or final measures.

Part I

Article 4 Imposition of countervailing duties

2.1.4.0 Introduction

The theme of Article 4 is that in those cases where the imposition of
countervailing duties is necessary, the duties must not be4highet than the
level which countervails the perunit amount of the subsidy calculated for the
exported product. The goal of the Code is to prevent the injurio;s efiect of
subgsidies, not necessarily to neutralize the subsidy. The practice of
accepting pricing assurances is borrowed from the International Antidumping
Code and administration of the Antidumping Act, 1921. Every reasonable
opportunity will be afforded to signatcuries, whose products are under

investigation, to adjust their complained-of subsidy practice in order to

avoid causing injury.
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Part 1

Article 4 Permissive imposition of countervailing duties

2.1.4(1) Text, paragraph 1

1. The decision whether or not to impose a countervailing duty in
cases where all requirements for the imposition have been fulfilled
and the decision whether the smount of the countervailing duty to be
imposed shall be the full amount of the subsidy or less are decisions
to be made by the authorities of the importing signatory. It is
desirable that the imposition be permissive in the territory of all
signatories and that the duty be less than the total amount of the

subgidy if such lesser duty would be adequate to remove the injury to
the domestic industry.

2,1,4(1).1 Interpretation, paragraph 1

Paragraph 1 would permit a signatory to limit the imposition of any
countervailing duty ¢ an amount ", . . adequate to preclude any further
injury being caused to the domestic industry," or, to permit a signatory to
dispense with the imposition of a countervailing duty altogether.

The provision essentially reflects the position of the EEC. The EEC
has long taken the position that taking countervailing duty measures against
subsidized imports does not make sense ". . . unless they are materiafly
injuring a dowestic industry of the importing country."” 1/ In the absence of
material injury to producers, the EEC maintains that subsidized imports
benefit the consumers in the importing country by reducing prices. 2/ This
same concept was incorporated into the International Antidumping Code 1in
another hortatory provision to the effect that "It is desirable . . . that the

duty be less than the (dumping) margin, if such lesser duty would be adequate

1/ Marks and Malmgren, at 347.
2/ Marks and Malmgren, at 347.
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to remove the injury to the domestic industry." 1/ The U.S. countervailing
duty ststute is mandatory, not pe missive. If a bounty or grant'is determined
to exist on dutiable merchandise, the Secretary of Treasury muat assesrs
countervailing duties. 2/

Part 1

Article 4 Amount of countervailing duties

2.1.4{2) Text, paragraph 2

2.  No countervailing duty shall be levied 3/ on ary imported
product in excess of the amount of the subsidy found to exist,

calculated in terms of subsidization per unit of the subsidized and
exported product. &/

2.1.4(2).1 Interpretation, paragraph 2

Paragraph 2 prohibits the imposition of a countervailing duty in
excess of the estimated subsidy calculated on a per unit product basis. This
provision is a truise. The concept of a countervailing duty measure is to
impose a duty which will countervail or offset the amount of the offensive
subsidy. ’

The U.S. countervailing duty statute currently providas that:

. . .there shall be levied and paig, in all such cases, in addition

to any duties ctherwise imposed, a countervailing duty equal to the

net amount of such bounty or grant, however the same be paid or
bestowed. 5/ _

1/ Article 8(a). See, Appendix B, at page B-ll.

2/ See, 38 Op. Att'y Gen. 489, 490 (1936).

3/ As used in this Agreement "levy" shail mean the definitive or final legal
assessment or collection of duty or tax.

4/ An understanding among signatories should be developed setting out the

criteria for the calculation of the amount of the subsidy.
5/ 19 U.s.C. 1303(a)(1).
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Article B8(c) of the proposed revision of the International Antiduzping Code
prohibite an antidumping duty at an amount in excesa of the margin of
dumping. See, Appendix B, at page B-11.

Part 1

Article 4 Imposition of countervailing duties on non-discriminatory basis.

2.1.4(3) Text, paragraph 3

3. When a countervailing duty is imposed in respect of any product,
such countervailing duty shall be levie’, in the appropriate mmounts,
on a non-discriminatory basis on impor.s of such product from all
sources found to be subsidized and to be causing injury, except as to
imports from those sources which have renounced any subsidies in

question or from which undertakings under the terms of this Agreement
have been accepted.

2.1.4(3).1 1Interpretation, paragraph 3

Paragraph 3 contains a commitment not to discriminate in the
imposition of countervailing duties against injurious imports from several
sources with comparable subsidies. The provision does not, however, require
that a signatory initiate investigations on the basis of finding that
additional countrias have subsidy programs comparable to those vhich'vere
found to have caused injury in a particular investigation.

Part 1

Article 4 Imposition of countervailing duties after consultations

2.1.4(4) Text, paragraph 4

4., 1f, after reasonable efforts have been made to complete
consultations, a signatory makes a final determination of the
existence and amount of the subsidy and that, through the effects of
the subsidy, the subsidized imports are causing injury, it may impose
a countervailing duty in accordance with the provisions of this
section unless the subsidy is withdrawn.
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2.1.4(4),1 Interpretation, paragraph 4

Paragraph 4 permits a signatory to continue to negotiate with respect
to a change in the subsidy subject to its countervailing duty investigation,
but after ouch consultations have taken place and the injurious subsidy has
not been withdrawn, the signatory may impose a countervailing duty.

Part I

Article 4 Voluntsry price gnd quantity assurances

2.1.4(5) Text, paragraph 5

5(a) Proceedings may 1/ be suspended or terminated without the
imposition of provisional measures or countervailing duties, if
undertakings are accepted under which:

(1) the government of the exporting country agrees to eliminate

or limit the subsidy or take other measures concerning its
effects; or

(2) «c¢he exporter agrees to revise its prices so that the
investigating authorities are satisfied that the injurious
effect of the subsidy is eliminated. Price increases under
undertakings shall not be higher than necessary to eliminate the
amount of the subsidy. Price undertakings shall not be sought
or accepted from axporters unless the importing signatory has
first (a) initiated an investigation in accordance with the
previsions of Article 2 of this Agreement and (b) obtained the
consent of the exporting signatory. Undertakings offered need
not be accepted if the authorities of the importing signatory
consider their acceptance impractical, for example if the number

of actual or potential exporters is too great, or for other
reasons.

1/ The word "may" shell not be interpreted to allow the
simul taneous continuation of proceedings with the implementation of

price undertakings, except as provided in paragraph 5(b) of this
Article.
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(b) 1If the undertakings are accepted, the investigation of injury
shall nevertheless be completed if the exporting signatory so
desires or the importing signatory so decides. In such a case,
if a determination of o injury or threat thereof is made, the
undertaking shall automatically lapse, except in cases where a
determination of no threat of injury is due in large part to the
existence of an undertaking; in such cases the authorities
concerned may require that an undertaking be maintained for a

reasonable period consistent with the provisions of this
Agreement.

{(¢) Price undertakings may be suggested by the authsrities in the
importirg country, but no expcrter shall be forced to enter into
such an undertaking, The fact that governments or exporters do
not offer such undertakings or do not accept an invitation to do
80, shall in no way prejudice the consideration of the case.
However, the authorities are free to determine that a threat of

injury is more likely to be realized if the sudsidized imports
continue.

2.1.4(5).1 1Interpretation, paragraph 5

Paragraph 5 adopts the practice of accepting price assurances from
the administration of the antidumping regulations under the International
Antidumping Code 1/ and the practices of previous U.S. administrations. 2/
The acceptance of price assurances in the administration of the Antidumping
Act, 1921, has not always been a successful progran and, for instance, was
sharply curtailed in 1971, 3/ The practice of accepting price assurances or

quantitative export restraints, in effect, replaces injury investigations.

1/ Article 7, Appendix B, pages 9-il.

2/ See Treasury regulations at 19 CFR 153.32

3/ See the paper prepared by the Treasury Department on the administration
of the Antidumping Act in U.S. Int'l Economic Policy in an Interdependent

World, Report to the President by the Comm. on Int'l Trade and Investment
Policy (1971), Vol. 1, at 404-407.

36



139

The provision for accepting quantitative restrictions reflects EEC
practice more than U.S. practice; although, quantity restrictions have been
negotiated by the Treasury Department unﬂer the authority of its price
assurance regulations. 1/ The proposed revisions “o the International
Antidumping Code to not provide for quantitative restrictions. The 1967
International Antidumping Code did not provide for quantitative restrictions
either. 2/

| Quantitative restrictions negotiated, monitored, and enforced by the
Treasury Department are presumably exempt from the antitrust laws in that the
conduct, which would normally be considered to be in violation of the law, was
directed by an authorized governmental body. 3/

Treasury department price and quantity assurances have not been
challenged under the rulemaking authority of the agency under the Antidumping
Act, 1921. Standards for the exercise of the discretion to accept assurances
and terminate investigations without in,ury determinations would be an

appropriate subject for rulemaking proceedings.

1/ Compare, Treasury notice in the Matter of Ceramic Glazed Wall Tile from
Japan (32 F.R. 16108, published November 23, 1967) and Trade Policy Staff
Committee Paper for U.S. Proposals on a Multilateral Safeguard System,
document 76~5 (February 13, 1976), at I-11.

2/ Article 7, Appendix B, pages B-9 through B-11.

3/ Compare Continental Ore Co. v. United Carbide & Carbon Corp., 370 U.S.
690 (1962) and Parker v. Brown, 317 U.S, 341 (1943).

37

Lu-iin 0 o~ 79 - 10



140

Part 1

Article 4 Periodic reporting requirements under voluntary price and quantity
assurances program,

2.1.4(6) Text, paragraph 6

6. Authorities in an importing country may require any government
or exporter from whom undertakings have been accepted to provide
periodically information relevant to the fulfilment of such
undertakinges, and to permit verificatior of such data. In case of
violation of undertakings, the suthorities of the importing country
may take expeditious actions under this Agreement in conformity with
its provisions which may constitute immediate application of
provisional measures using the best information available. 1In such
cases, deficitive duties may be levied in accordance with this
Agreement on goods entered for consumption not more than ninety days
before the application of provisional measures, except that any such
retroactive asses:went shall not apply to imports entered before the
violation of the undertaking.

2.1.4(6).1 Interpretation, paragraph 6

Paragraph 6 provides that governments and exporters from whom
assurances or undertakings are accepted may be required to provide periodic
information to the investigative authorities. The paragraph also provides
that price and quantity undertakings should not be enforced any longer than
countervailing duties would remain in force. Article 4, paragraph 8, provides
that a countervailing duty shall remain in force only as long as necessary to
counteract injury caused by subsidization. 1In the area of duty-frae imports
the U.S. International Trade Commissicn has promulgated regulations for
petitions for the revocation of injury findings under 19 U.S.C. 1303kb) on the
basis of changed circumstances. (19 CFR 207.9 (1977)). Similar regulations
could ;; pro‘hiéated for the revocation of price and quantity assurances.

Paragraph & also provides that in the case where undertakings or

assurances are violated the importing country would be justified in applying
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immediste provisional measures and duties retroactive to before the date cf
the beginning period for provisional measures.
Part 1

Article 4 Review of assurances

2.1.4(7),| Text, paragraph 7

7. Undertakings shall not remsin in force any longer than
countervailing duties could remain in for:e under the Agreement. The
authorities of an importing country shall review the need for the
continuation of any undertakiag, where warranted, on their own
initiative, or if interesi2c exporlers or importers of the product in
question so request and subwit positive information substantiating
the need for such review, :

2.1,3(7) 1Interpretation, parzgraph 7

Paragraph 7 requires signatories to reconsider the need for
assurances "of interested exporters or importers of the product in question so
request and submit positive information substantiating the need for review."
This provision for review parallels the provisinn for the review of
outstanding countervailing duty orders set out below. The signatories are not
obligated to conduct such reviews automatically. The provisions of paragraph
7 are found in Article 7(f) of the proposed revision of the Inte;national
Antidumping Code. See, Appeudix B, at page B-9.

Part 1

Article 4 Notice of termination or suspension of investigation on the basis
of assurances

2.1.4(8) Text, paragraph 8

8. Whenever a countervailing duty investigation is terminatea or
suspended pursuant to the provisions of paragraph 5 above and
whenever an undertaking is terminated, this fact shall be officially
XY 'nwyititg and must be published. Such notices shall set forth at
. B e

‘T¥dst basic conclusions and a summary of the reasons therefor.
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2.1.4(8).1 Interpretation, paragraph 8

Paragraph 8 provides that whenever a countervailing duty
investigation is terminated or suspended on the basis of price assurances or
quantitative restrictions and whenever such undertakings are termir2ted these

events will be noticed and published with the basic conclusions and reasoning

set forth in the notice.

Part I

Article 4 Review of outstanding countervailing duty orders

2.1.4(9) Text, paragraph 9

9. A counte-vailing duty shall remain in force only as long as, and
to the extent necessary to counteract the subsidization which is
causing injury. The investigating authorities shall review the need
for continued imposition of the duty, where warranted, on their own
initiative or if any interested party so requests and submits
positive information substantiating the need for review.

2.1.4(9).1 Interpretation, paragraph 9

Paragraph 9 requires signatories to reconsider determinations of
injury "if any interested party so requests and submits positive information
substantiating the need for review." This provision for review appears to be
similar to the type of reconsideration contemplated in the present rules of
the U.S. International Trade Commission, which allcw interested persons to
petition for such review after two years. The agency is not obligated to
onduct a review automatically. 19 C.P.R. 207.9 (1977)., The ptovis}on- of
paragraph 9 are also found in Article 9(a)-(b) of the proposed revisions of

the International Antidumping Code. See, Appendix B, at page B-12.
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Part 1

Article 5 - Provisional measurss and retroactivity

2.1,5(1) Text, Paragraph 1

1. Provisional measures may be taken only after a preliminary
positive finding has been made that a subsidy exists and that there
is sufficient evidence of injury as provided for in Article 2
paragraph 1(a) to (¢). Provisional measures shall not be applied
unless the authorities concerned judge that they are necessary to
prevent injury being caused during the period of investigation.

2.1.5(1).1 Interpretation, paragraph 1

Paragraph 1 sets forth the criteria necessary for a signatory to
apply provisional measures prior to reaching a final determination in the
investigation. The paragraph provides that provisional measures shall not be
applied unless the investigating authorities determine they are necessary to
prevent injury during the period of investigation. 1In addition, paragraph 1
requires that a preliminary determination that a subsidy exists must be made
before provisional measures may be taken. These same provisions are found in
Article 10(a) of the proposed revisions of the International Antidumping
Code. See, Appendix B, at page B-13.

Part I

Article 5 Form of provisional measures

2.1.5(2) Text, paragraph 2

2. Provisional measures may take the form of provisionalh
countervailing duties guaranteed by cash deposits or bonds equal to
the amount of the provisionally calculated amount of subsidization.
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2.1.5(2).1 Interpretation, paragraph 2

Provisional countervailing measures are not authorized by the U.S.
countervailing duty statute in the case of dutiable imports. In the case of
duty~free imports thelliquidntion of entries is suspended as soor as the
Secretary of the Treasury has msde a final affirmative determination regarding
the bounty or grant. y
Part 1

Article 5 Duration of provisional measures

2.1.5(3) Text, paragraph 3

3. The imposition of provisional measures shall be limited to as
short a period as possible, not exceeding four months.

2.1.5(3).1 Interpretation, paragraph 3

Paragraph 3 provides a mandatory limit of four months for the
imposition of provisional measures. In the proposed revisions of the
Inter.ational Antidumping Code Article 10{c) provides that the imposition ol
provisional measures shall not exceed four months unless the exporters
representing a significant percentage of the trade under investigation
requests a period not exceeding six months and the authorities grant the
request. See, Appendix B, at page B-13,

Part I

Article 5 Article 4 procedures

2.1.5(4) Text, pacagraph &

4. Relevant provisicns of Article 4 shall be followed in the
imposition of provisional measures.
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2,1.5(4).1 Interpretation, paragraph &4

Article 4 contains the provisions of the Agreement relating to the
imposition of countervailing duties.
Part I

Article 5, Retroactive application of countervailing duties

2.1,5(5) Text, paragraph 5

S. Where a final finding of injury (but not of a threat thereof or
of a material retardation of the establishment of an industry) is
made or in the case of a final finding of threat of injury where the
subsidized imports would, in the absence of the provisional measures,
have led to a finding of injury, countervailing duties may be levied
retroactively for the period for which provisional measures, if any,
have been applied.

2.1.5(5).1 Interpretation, paragraph 5

Paragraph 5 permits the retroactive levying of countervailing duties
for the period for which provisional measures could have besn applied in cases
where (1) a final determination of injury is reached or (2) a final
determination of the threat of injury is reached in a case in which the
subsidized imports would have led to a finding of injury in the absence of
provisional measures. This provision is taken from Article ll(i)(i) of the
International Antidumping Code., See, Appendix B, at page B-13.

The exception of products subject to a determination of threat of
injury unless they had been subject to provisional measures is based upon the
rationale that no present injury exists for a duty to remedy. This is
inconsistent with the U.S. countervailing duty afatuce which aims to
neutralize the subsidy. A comparable practice under the the Antidumping Act,

1921, was successfully challenged in recent litigation. In The Timken Company

v. Simba, l/-ﬂtﬁe'SGcretary of Treasury had found sales at

1; 539 F.2d 25[ tDQC. clr. 1976).
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less~than-fair-value and the J.S. International Trade Commission had found a
likelihood of injury to a domestic industry by reason of the
lesa—~than-fair-value sales. 1In an affirmative case the Secretary is under a
ministerial duty to {enue 8 dumping findirg. In Timken, however, before
issuing this order, the Secretary attempted to revoke the withholding of
appraisement in effect from the time of his determination that there was
reason to believe or suspect sales at less-than-fair-value. If successful,
the attempted revocation would have freed past shipments from the special
dumping duty, However, the court held that the action was unauthorized.

Part 1

Article 5, Differences between definitive countervailing duty and deposit
collected or bond posted

2.1.5(6) Text, psragraph 6

6. If the definitive countervailing duty is higher than the amount
guaranteed by the cash deposit or bond, the difference shall not be
collected. If the definitive duty is less than the amount guaranteed
by the cash deposit or bond, the excess amount shall be reimbursed or
the bond released in an expeditious manner.

2.1.5(6).1 Interpretation, paragraph 6

Paragraph 6 provides that if the definitive countervailing duty is
higher than the amount guaranteed, the importing signatory shall not collect
the difference. In cages where the amount is lower, however, the excess
amount collected shall be reimbursed or te bond released. Section 1623,
Title 19, United States Code, provides that the Secretary of the Treasury may
authorize customs officers to require such bonds as are neceesary to insure
ccmpliance with any provision of law administered by that department.

uy



147

Part 1

Article 5 Prospective applicstion of duties

2.1.5(7) Text, paragraph 7

7. Except as provided in paragraph 5 above where a finding of
threat of injury or material retardation is made (but no injury has
yet occurred) a definitive countervailing duty may be imposed only
from the date of the finding of threat of injury or material
retardation and any cash deposit made during the pericd of the
application of provisional measures shall be refunded and any bouds
released in an expeditious manner,

2.1.5(7).1 Interpretation, paragraph 7

Paragraph 7 provides that where a finding of threat of injury is made
but no injury has yet occurred, & definitive countervailing duty may be
imposed only from the date of the finding and any cash deposit made during the
period ot the application of provisional messures shall bé refunded and any
bonds released. 1f, however, the absenze of the provisional measures would
have led to a finding of injury, countervailjng duties may be levied
retroactively for the period for which the provisional measures had applied
(Article S, paragraph 5). '

Similarly, wvhere a finding of materiai retavdation is made but no
injury has yet occurred, a definitive countervailing duty may be imposed only
from the date of the finding. Any cash deposit made during the period of the
application of provisional measures shall be refunded and any bonds released.

Implementation of paragraph 7 would overrule the statutory
céhstruction employed by the Court of Appeals for the Diotric; of Columbia in

The Timken Company v. Simon, a case involving the Antidumping Act, 1921, See,

Interpretatiog of -Article 5, paragraph 5 (2.1.5(5).1).
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Article 5 Bond refund

8., Where a final finding is negative any cash deposit made during
the period of the application of provisional measures shall be
refunded and any bonds released in an expeditious manner.

Paragraph 8 provides that in the case of a negative determination any

made during the period of the application of provisional measures

2.1.5(8) Text, paragraph 8

2.1.5(8).1 Interpretation, paragraph 8
deposits

shall be refunded and any bonds released.
Part I

Article 5, Retroactive iwposition of countervailing duties

2.1.5(9)

Text, paragraph 9

2.1.509).

9. In critical .circumstances where for the subsidized product in
question the authorities find that injury which is difficult to
repair is caused by massive imports in a relatively short period of s
product benefiting from export subsidies paid or bestowed
inconsistently with the provisions of the General Agreement and of
this Agreement, and where it is deemed necessary, the definitive
countervailing duty may be assessed on imports which we.e entered for
consumption not more than nineiy days prior to the date of
application of provisional measures if, to effectively remedy the
injury and praclude its recurrence it is deemed necessary to assess
countervailing duties retroactively on those imports.

1 Interpretation, paragraph 9

Paragraph 9 permits the retroactive imposition of countervailing

duties for ninety days beyond the period for preliminary measures~-

in c¢ritical circumstances;
. to prevent injury which would be difficult to repair,
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where Lnjuty 19 csussd by & maseive smcunt of i1eporte over o
relatively short period of time;
. when 1mports banefit from sxport subs:dies within,
precumably, the 1llustrations of expor: eubsidies 1a Part 11
only 1f such measures would effactively remedy the injury and
preclude its recurrescc.
The application of countervailing duties 18 retroactive only 1n a
very limited sense and any remedy sfforded by countervailing duties 18
besically prospective. To the degres that s domastic industry 1s not merely
injured, but is in “"critica! circusstances,” the application of countervailing
duties may remove ths source of injury but it is unlikely that 1t could repair
injury slready suffered. The imposition of dutiae by the goverrment does not
"repair” 1njury in eny literal sense. Article l1(s)(ii) of the proposed
revision of the International Antidumping Code sets forth a “sporatic dumping”
test simiiar to the criticai circumstances siement reidting to massive isports
in & short period of time. Howaver, the importer wust hsve been aware or
should have been avare that the exporter(s) had historically angaged in the
practice for the provision to take effect. Sea, Appendix B, at page B-14.
Pare 1

Article 6 Determinations of injury

2.1.6.0 Introduction

Article 6 sete forth definitions for a domestic industry within the
msterial injury test of GATT Article VI, criteria to be considered in
deterwining whether or not a petitioniny industry is injured or is likely to
be injuf&af-nnd Q&c';o‘fcn of causation which must be sttributed to the impact

of subsidized importec to justify an affirmative determination.
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The adoption of an injury provision for dutiable merchandise will, of
course, reduce the chances of a dowestic industry's ultimate success in
petitioning for the issuance of special duties to countervail the subsidized
import competition. ‘For instance, in the well-known Michelin Tire case the
Treasury Department determined that Canadian regional assistance to bolster
the depressed economy ¢f Nova Scotia constituted a bounty or grant within the
meaning of the countervailing duty statute. One of the bases for the
deterﬁination . . . was that approximately 75 percent of the output of the
plant benefiting from the assistance scheme was exported to the Unitad
States.” 1/ Had an injury provision been a part of the statutory
determination, however, injury might ", . . have been difficult to sustain,
since the import of Canadian Michelin tires was not expected to reach as much
as one percent of U.S. tire consumption in 1973." 2/ The adoption of injury
standards which could be more difficult to satisfy than those already in U.S.
trade law could reduce the possibilitiea of import relief fcr U.S. industries
even further. The price assurances program outlined in the Code will have an
impact in that it provides an alternative to an injury investigation, the
exercise of which will be discretionary with the Treasury Department.

Part I

Article 6 Determination of injury

2.1.6(1) Text, paragraph 1

17 Marks and Malmgren, at 356,
2/ Pestieau, st 17 (footnote omitted).
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1. A determination of injury 1/ for purposes of Article VI of the Ganeral
Agreement shall involve an objective examination of both (a) the volume of
subsidized imports and their effect on prizes in the domestic market for
like products 2/ and (b) the consequent impact of these imports on

producers of such products.

2.1.6(1).1 Inte[pretltioni_paragtnph 1

The provision is a general statement concerning the consideration of
injury within the context of implementing an obligation to abide by the
provisions of GATT Article VI. A nearly identical provision if found in
Article 3(a) of the International Antidumping Code. See, Appendix B, at page
B-4. The terminology "like products' to characterize the producers
constituting the domestic industry is s concept taken from both the text of
GATT Article VI and from the International Antidumping Code. 3/ '"Like
product" is defined as meaning ". . . a product which is identical, i.e.,
alike in all respects to the product under consideration, or in the absence of
such a product, another product, which, although not alike in all respects,
has characteristics closely resembling those of the product under
consideration." The definition is taken from Articie 2(b) of the
International Antidumping Code. See, Appendix B, at page B-3. The broader
phrase which occurs in GATT Article XIX is "like or directly competitive'" was
intended to be broader than "like products" to insure that competing products

which were injuring domestic producers could be brought within the scope of

1/ Determinations of injury under the criteria set forth in this Article
shatl be based on positive evidence. 1In determining threat of injury the
investigating authorities, in examining the factors listed in this Article,
may take into account the evidence on the nature of the subsidy in question
and the trade effects likely to arise therefrom.

2/ Throughout this Agreement the term "1like product” ("prodult similaire")
shall be interpreted to mean a product which is identical, i.e,, alike in all
respects to the product under consideration or in the absence of such a
product, another product which, although not alike in all respects, has

characteristics glooely resembling those of the product under consideration.
3/ Artlcle 4'%a) !
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Article XIX even though they were “unlike."” 1/ Directly competitive products
are competitive in the broader sense that a consumer can, with substantial
ease, switch from one product to another, e.g., the prices are roughly
comparable, the products are available in similar channels of distribution,
and the products are interchangeable in purpose or use. The meaning of the
phrase "like or directly competitive" as used in sections 301 and 405(4) of
the Trade Expansion Act of 1962 was interpreted as not requiring that imported
finiahéd articles be considered as '"like or directly competitive with
domestically produced component parts of the competitive articles. See,

United Shoe Workers of America v. Catherine Bedell, 506 ¢.2d 174 (D.C. Cir.

1974).

In its administration of the injury provisions in both the
Antidumping Act, 1921, and the duty-free provision of the countervailing duty
statute, the U.S. International Trade Commigsion has not considered a domestic
industry to be limited to the producers of a '"like product” as defined in the
International Antidumping Code. 2/ The Commission has described the
Antidumping Act, 1921, providing ". . . no qualification as to tﬁe kind of
industries that might be affected by the imports under consideration." 3/ 1In
its administration of the duty-free provision of the countervailing duty
statute the Commission hss "interpreted the relevant operative words. of
section 303(b) . . , in the same way it has interpreted identical language

under section 201 (a) of the Antidumping Act, 1921, as amended." &4/

17 See Jackson, World Trade and the Law of GATT, at 260-262.
2/ Report of the U.S, Tariff Ccmmission on S. Con. Res. 38, at 338,
3/ Report of the U.S. Tariff Commission on S. Con. Res. 38, a: 338.

4/ Certain Zoris from the Republic of China (Taiwan), Inv. Wo. 303-TA-1
(USITC Pub. 787 (1976)).
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Although the U.S. International Trade Commission's interpretation of
the term "industry" in the Antidumping Act, 1921, and the countervailing duty
statute is not consistent with the provisions of paragraph 1, implementing
legislation covld limit the definition of domestic induscry to one similar to
that in Article 2 (b) of the International Antidumping Code or permit the
Commission to continue to employ a broader concept of domestic industries in
its investigations. With respect to the latter, we do not believe that the
Commission's nonconforming concept of domestic industries has been considered
controversial by the GATT Antidumping Committee.

Note 1 indicates that the authorities in the importing country "may
take into account the evidence on the nature of the subsidy."” Presumably,
this provision distinguishes between export subsidies and other subsidies in
the same manner as Part II of the Code.

The 11.S. countervailing duty statute does not authorize the Treasury
Department to distinguish between export and other kinds of subsidies in
making a determination on the existence of a bounty or granmt. |

Part 1

Article 6 Assessing the relative amount of subsidized imports and their
impact on domestic price levels

2.1.6(2) Text, paragraph 2

2, With regard to volume of subsidized imports the investigating
authorities shall consider whether there has been a significant
increase in subsidized imports, either in absolute terma or relative
to production or consumption in the importing country. With regard
to the effect on prices of the subsidized imports, the investigating
authorities shall consider whether there has been a significant price
undercutting by the subsicized imports as compared with the price of
a like product of the importing country, or whether the effect of
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such imports is otherwise to depress prices to a significant degree
or prevent price increases, which otherwise would have occurred, to a
significant degree. No one or several of these factors can
necessarily give deciecive guidance.

2.1.6(2).1 Interpretation, paragraph 2

The factors in paragraph 2 call for the measurement of the increase
of subsidized 1mports, in either relative or absolute terms, in relation to
the total imports, production, and consumption of the importing country. The
paragraph also calls for price comparisons between the subsidized product and
the competitive domestic products at different levels of distribution. Among
the factors to be considered in investigating such price comparisons are
whether the subsidirzed imports are renpoﬂoible for price depression 1/ or
price suppression 2/ of the competing domestic products. Significantly, the
evaluation is not in two distinct stages, The amount of statistical
penetration and the effect on prices in the affected product market are both
factors to be taken into account. One factor is not s condition precedent for
the evaluation of the other. A nearly identical provision is found im Article
3(b) of the proposed revision to the international Antidumping Code. See,
Appendix B, at page B-4.

Part 1

Article 6 Assessing the impact of subsidized imports on the domestic
industry

1/ Measured in inveltigationa of the International Trade Commission i1n terms
of an absolute decrease in unit prices for substantially identical urtxcles,
i.e., no qualxty differences.

2/ Measured in 1nvestlgatxona of the International Trade Commission in terms
of comparison with an index of articles in a product mix which includes the
domestic products under investigations.
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2.1.6(3) Text, paragraph 3

3. The axamination of the impact on the industry concerned shall
include an evaluation of all relevant economic factors such as actual
and potential decline in output, sales, market share, profits, return
on investments, or utilization of capacity; factors affecting
domestic prices; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital or
investment, and, in the case of agriculture, whether there has been
an increased burden on government support programmes. This list is
not exhaustive, nor can one or several of these factors necessarily
give decisive guidance.

2.1.6(3).1 Interpretation, paragraph 3

The illustrative 1ist of factors to be considered in assessing the impact
of subsidized imports on the domestic producers of competing products includes
factors normally considered under different statutes for gauging the impact of
imports on dorestic producers. Three of the factors mentioned in paragraph
three, however, arc not typically considered. The first, return on
investment, is generally measured on an enterprise rather th;h a product basis
and, at least as often as not, significant producers of the products under
investigation are significant producers of other products too. The second,
actual and potential negative effects on growth, has not been considered as a
factor as such. This concept would, presumably, include such considerations
as a description of planned capital investment to expand production of &
product, a factor considered as an indicator of injury by the EEC.

The third facter would introduce the concept of interference witﬁ
government agricultural programs as an element of injury to domestic
agricultural producers. The language ". . . injury may include . . ." such
interference probably does not mean that injury cannot be established in the
absence of a demonstration of such interference. When this factor is read
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together with the last sentence of the paragraph to the effect that the
factors listed are ". . . not éxhaustive, nor can one or severai of these
factors necessarily give decisive guidance," the preferable reading is that
the reference to agricultural support programs is merely an additional factor
wvhich may be considered where an agricultural product market is being
investigated. The concept of "interference" in paragraph 3 is similar to the
concept of protecting price support programs in section 22 of the Agricultural
Adjust-;nt Act., With the exception of the fsctor concerning an increased
burden on government support programs Jor agricultural commodities, an
identical provision is found in Article 3(c) of the proposed revision of the
Int:rnstional Antidumping Code. See, Appendix B, a: page B-5.

Part 1

Article 6 Causation requirement

2.1.6(4) Text, paragraph &

4. It must be demonstrated that the subsidized imports are, through
the effects 1/ of the subsidy, causing injury within the meaning of
this Agreement. There may be other factors 2/ vhich at the same time
are injuring the industry, and the injuries caused by other factors
must not be attributed to the subsidized imports.

2.1.6(4).1 Interpretation, paragraph &4

Paragraph 4 would require that subsidized imports be a cause of
injury, that is a contributing factor in causing or threatening injury. A

requirement that subsidized imports must be the only cause of injury or the

17"As set forth in paragraphs 2 and 3 of this Article.

2/ Such factors can include inter alia, the volume and prices of
ronsubsidized imports of the product in question, contraction in demand or
changes in the pattern of consumption, trade restrictive practices of and
competition between the fareign and domestic producers, developments in

technology and the export performance and productivity of the domestic
industry.
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principal cause of injury (language in the 1967 Internstional Antidumping
Code) would render an injury test inoperable. The factors set forth to be
considered in asseasing injury to domestic producers in paragraph 3 would be
affected by other coméetition from other domestic products, inefficiencies in
domestic production, style changes, competition from unsubsidized imports, a
business recession, etc., as well as subsidized imports. Requiring that
subsidized imports be "the" cause of injury would be tantamount to repealing
the stétute.

The 1967 International Antidumping Code deacribed the use of the
"principal cause" standard in the following wanner. '"In reaching their
decision the authorities shall weigh, on the one hand, the effect of the
dumping and, on the other hand, all other factors taken %ogether which may be
adversely affecting the industry.” 1/ No methodology exists, however for
weighing all of the possible influencing factors. 2/ 1In . its report on the
1967 International Antidumping Code prepared for the Senate Finance Committee,
the Commission stated that the Antidumping Act, 1921--

does not require a determination that dumped imports are adversely

affecting an industry to a degree greater than any one or a

combination of other factors adversely affecting an industry before

there can be an affirmative determination of injury, as is required
by the Code. The Comrission in making its determinations with

respect to injury under the Act has not weighted the injury caused by

such imports against other injuries that an industry might be
suffering. 3/

1/ Article 3(a). -

2/ In the context of the escape clause provision of the Trade Expansion Act
of 1962, see the discussion in U.S, Int'l Economic Policy in an Interdependent
World, Report to the President by the Comm. on Int'l Trade and Investment
Policy (1971), Vol. 1, at 50.

3/ U.S. Tariff Comm. Report on S. Con. Res. 38, at 33,
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The proposed revigsion of the lnternational Antidumping Code would conform
Article 3(d) of that code to paragraph 4. See, Appendix B, at page B-5. This
same policy of not weighing facters is followed in the Commigaion's
administration of the duty-free provision of the countervailing duty statute.
The language to the eflect that subsidized imports must be "a
contributing factor in causing or threatening" to cause injury comprises &
test of injury causation ;hich is currently performed in Commission
investigations. This standard s a qualitative one which does not assign
weights to all the possible influencing factors, and has been articulated in
opinions of individual Commissioners in specific investigations. For example,
in an antidumping case former Commissioners Leonard and Young stated that--
Besides less than fair value sales, other causes of injury are also
present . . . Ail that is required for an affirmative determination

16 that the less than fair value sales be a cause of injury to an

1ndustry. The causation becween sales at less than fair value and
injury must be identifiable . . . 1/

Part 1

Article 6 Definition of "domestic industry”

2.1.6(5) Text, paragraph 5

5. 1In determining injury, the terw "domestic industry” shall, except
as provided in paragraph 7 below, be interpreted as referring to the
domestic producers as a whole of the like products or to those of
them whose collective output of the products constitutes a major
proportion of the total domestic production of those products, except
that when producers are related 1/ to the exporters or importers or
are themselves importers of the allegedly subsidized product the
industry may be interpreted as referring to the rest of the
producers. (Enphasis added.)

1/ The Committee should develop a definition of the word "related"
as used in this paragraph.

1/ Concurring opinions of former Commissioners Leonard and Young, Inv. Wo.
AAT921- =92, Elemental Sulfur from Mexico (U.S.T.C. Pub. 48B4, May 1972), at 9.
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2.1.6(5).1 Interpretation, paragraph 5

With the exception of the underscored phrase referring to paragraph

7, this entire provision is taken from Article 4(a) and 4(12)(i) of the
International Antidumping Code. 1/ The restricted meaning of "like products”
has been discussed in connection with Article 6, paragraph 1, of the Code. As
we stated in the earlier discussion, domestic legislation has not defined the
term "domestic industry" as narrowly. We do not believe, however, that such
nonconformity with GATT Article VI and with this paragraph would be considered
a breach of U.S. obligations. We base this observation on the failure of the
GATT Antidumping Committee to react to current U.S. practice under the
Antidumping Act, 1921. The International Trade Commission's interpretation of
the term domestic "industry” in the duty-free provision of the countervailing

duty statute is identical to its interpretation of the term in the Antidumping

Act, 1921.
Part 1

Article 6 Analysis of domestic production affected by subsidized imports

2.1,6(6) Text, Paragraph 6

6. The effect of the subsidized imports shall be assessed in
relation to the domestic production of the like product when
available data permit the separate identification of production in
terms of such criteria as: the production process, the producers'
realization, profits. When the domestic production of the like
product has no separate identity in these terms the effects of
subsidized imports shall be assessed by the examination of the
oroduction of the narrowest group or range of products, which

includes the like product, for which the necessary information can be
provided.

17 See, Appendix B, at page B-5,
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2.1.6(6).1 1Interpretation, paragraph 6

Paragraph 6 directs that investigations of the effect of subsidized
imports on domestic producers should examine the "like" domestic products or,
if that information is not available, the narrowest range of products,
including the like product, for which information is av: lable. Foremost
among the considerations to be addressed in implementing the provision is the
difficulty of allocating production costs to a single product or a narrow mix
of products in an enterprise which is wmultiproduct or conglomerate. A nearly
identical provision is found in Article 3(e) of the proposed revision of the
International Antidumping Code. Sece, Appendix B, at page B-5.
Part 1

Article 6 Regional market injury

2.1.6(7) Text, paragraph 7

7. 1In exceptional circuimstances the territory of a signatory may,
for the production in question, be divided into two or more
competitive markets and the producers within each market may be
regarded as a separate industry if (a) the producers within such
market sell all or almost all of their production of the product in
question in that market, and (b) the demand in that market is not to
any substantial degree supplied by producers of the product in
question located elsewhere in the territory. In such circumstances,
injury may be found to exist even where a major portion of the total
domestic industry is not injured provided there is a concentration of
subsidized imports into such a. isolated market and provided further
that the subcidized imports are causing injury to all or almost all
of the producers within such market,

2.1.6(7).1 Interpretation, paragraph 7

Paragraph 7 authorizes the imposition of countervailing duties when
the subsidized imports are concentrated in a particular region. To qualify
for such relief regional producers —ust demonstrate that they are (1) located
in a geographic market area, (2) primarily serve the market of the geographic
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area, and (3) that the demand in that market ia not supplied in any
substantial measure by producers located elsewhere. An identical provision is
found in Article 4(a)(ii) of the proposed revision of the International
Antidumping Code. See; Appendix B, at page B-6.

The International Trade Commission has determined that an industry
was injured within the meaning of the Antidumping Act, 1921, by reason of
injury occuring in regional markets. 1/ Although the Commission has not yet
reached this issue in a case brought under the duty-free provisions of the
countervailing duty statute, the Commission's criteria for injury in regional
markets under this act would be the same as those under the antidumping act.
The Commission's crit#ria for regional injury under these statutes, however,
would not necessarily preclude demand in the regional narkef being supplied by
domestic producers located elsewhere for the producers within the region to
qudalify for cvelief under the injury teat.

These provisions are less onerous than those in subsection 201(b){(3)
of the Trade Act of 1974 which also requires that the regional producer; must

"constitute a substantial portion of the domestic industry in the United

States."

Part I

Article 6 Regional assurances, levying of duties

2.1.6(8) Text, paragraph 8

8. When the industry has been 1nterpreted as referring to the
producers in a certain area, as defined in paragraph 7 above,
counterva111ng duties shall be levied only on the products in
queltxon consxgned for final consumption to that area. When the
constitutional law of the importing country dces not pernxt the
levying of countervailing duties on nuch a basis, the importing

SAX 5., 0itmental Sulfur from Mexico (0.5 T.C. Pub. 484, Way 19727, at V.
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signatory may levy the countervziling duties without limitation, only
if (1) the exporters shall have been given an opportunity to cease
exporting at subsidized prices to the area concerned or otherwise
give assurances pursuant to Article 4, paragraph 5, of this
Agreement, and adequate assurances in this regard have not been
promptly givén, and (2) such duties cannot be levied only on products
of specific producers which supply the area in question.

2.1.6(8).1 Interpretation, paragraph 8

Paragraph 8 provides that in cases where the domestic industry
concerned with the countervailing duty investigation consists of regional
producers defined in Article 6, paragraph 7, of the Code, countervailing
duties shall only be definitively collected on the products in question
consigned for final consumption to that area. A nearly identical provision is
found in Article 4(b) of the proposed revision of the Iaternational
Antidumping Code. See, Appendix B, at page B-6.

The interpretation of the Customs Court and the Court of Customs and
Patent Appeals that the Constitution requires special antidumping duties to be
uniformly assessed at all ports, 1/ may preclude implementation of paragraph
8. The only way to restrict duty collection to regional ports in a manner
consistent with this constitutional requirement appears to be to levy the
duties against the products of only those exporters that ship only to the
regional ports in question. Even agsuming that this type of administration
were to survive legal challenges for attempting to accomplish non—uniform
assessment of duties at all ports indirectly, the provision might not be

administerable. The consignment of products to consumption in particular

~ 1/ Tmbert Tmports, Iuc. v. United States, 331 F.Supp. 1400, 1405 (Customs
Court 1971), aff'd, 475 F. 24 1189, 1192 (C.C.P.A, 1973). See, also, Ellis K,
Orlowitz Co. v. United States, 50 C.C.P.A. 36, 40-41 (1963).
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poop aphic areas depends upon transportation costs, Por these products vhich
¢ 'uld be transported f:rom the market area economically there is no way for a
cuastoms officer to determine where the product will be finally consumed.
Paragraph 8 also provides that in cases where the exporter agrees to
adequate price assurances (or, presumably, a voluntary export restraint in
accordance with the provisions of Article 4, paragraph 5), prior to the
imposition of countervailing duties such duties wiil not be imposed.
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Part 1

Article 6 Customs unions

2.1.6(9) Text, paragraph 9

9. Vhere two or more countries have reached under the provisions of
Article XXIV:8(a) of the General Agreement such a level of
integration that they have the characteristics oi a single, unified
market the industry in the entire area of integration shall be taken
to be the industry referred to in paragraphs 5 to 7 above.

2.1.6(9).1 Interpretation, paragraph $

. Paragraph 9 is taken from Article 4(b) of the International
Antidumping‘c?fe vith the exception of the reference to parsgraphs 5 to 7 of
this Article of this Code and the reference to Article XXIV:8(a) of the
General Agreement. That provision was intended to apply to customs urnions.
The Executive Branch analysis of Article 4(b) of the International Antidumping
Code, dated June 19, 1968, indicated that the provision would apply to the
European Commurity but not the United States. 1/ The provision in the
International Antidumping Code, interpreted literally, however, could have
been interpreted to apply to the U.S5.-Canadian Automotive Agreement. To
prevent this interpretation, a reference t» GATT Article XXIV (Cﬁatoms Unions)
has been added to this paragraph and Article 4(c) of the proposed revision of

the ITnternational Antidumping Code has been drafted to conform., See, Appendix

B, at page B-7,

1/ Senate Comm. on Finance, Hearings on the International Ant1dump1 g
Code « + « (June 27, 1968), at 293,
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Part 11

A-ticle 7 Notification of subsidies

2.2.7.0 Introduction

Article XVI:i of the GATT was premised upon a notification mechanism
which would eventually provide information concerning the subsidy practices of
contracting parties from which GATT policies could be designed for eliminating
distortions to international trade which resulted from such practices,

Article XVI:1 of the GATT provides:
Subsidies

Section A--Subsidies in General

1. If any contracting party grants or maintains any subsidy,
inciuding any form of income or price suppori, which operates
directly or indirectly to increase exports of any product from, or to
reduce imports of any product into, its territory, it shall notify
the Contracting Parties in writing of the extent and nature of the
subsidization, of the estimated effect of the subsidization on the
quantity of the affected product or products imprrted into or
exported from its territory and of the ¢circumstances making the
subsidization necessary. In any case in which it is determined that
serious prejudice to the interests of any other contracting party is
caused or threatened by any such subsidization, the contracting party
granting the subsidy shall, upon request, discuss with the other
contracting party or parties concerned, or with the CONTRACTING
PARTIES, the possibility of limiting the subsidiczation.

As commentators have described, this notificstion provision has been
ignored from the beginning. 1/ The structure of the reporting procedure in
Article XVI:l requires the member to estimate the effect of its "lub;idization
on the quantity of the affected product or prodvcts imported into or exported
from its territory. . . ." This requirement is tlntanoﬁnt to an admission
that the notifier's subsidy practice is trade distorting. Moreuver, ite
effect is to supply other GATT members with a justification for either

af l‘-_.‘l”

I/ "John W. Evans, Subsidies and Countervailing Duties in the GATT: Present
Lav and Future Prospects, 3 Int'l Trade L.J. 211, 229-231 (1977).
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resorting to countervailing duties under Article VI of the GATT 1/ or to
supply otl er members with s calculation of their damages in import
substituting cowplaints brought before the GATT under Article XKIII
nullification and iuéair-ent proceedings. 2/ Europeans were especially
reluctant to comply with the notification provisions while the United States
would not subject subgidized exports to an injury test under its
countervailing duty statute. 3/

In 1950 the GATT instituted a procedure for requesting members to
gubmit thair notifications within stated deadlines. 4/ This procedure was
abandoned in 1962 and replaced with a questionnaire survey conducted by the
GAIT on a three-year basis. 5/ GATT members have failed to respond to the
notification requirement of Article XVI:1l. 1In preparltién for subsidy-related
negotiations at the MIN, the negotiators prepared lists of subsidies
maintained by other negotiators. These lists revealed subsidy practices which
had never baen reported by the subsidizing country. 6/

Article 7 of the Code is concerned with modifying the reportlng

obligations of members of the General Agreement on Tariffs and Trade under

1/ Article V1:6(a) of the GATT permits an importing member to impose &
special duty to offset a subsidy granted in an exporting country. Article 1
of the arrangement deals with GATT Article VI.

2/ Article XXIII gives GATT members consultation rights in connection with
the trade-related ccncessions they had negotiated under the aegis of the
GATT. If a GATT member believes that any benefit which it had negotiated for
is being "nullified or impaired" by the action of another member, it may
complain to the GATT. Article III of this code deals with GATT Article XXIII.

3/ See, Seamus 0'Cleireacain, "3ubsidies and Countervailing Duties,™ 437,
445 (1978),

4/ GATT, I BISD 19 (1952), cited in Evans, at 230, note 50.

5/ Evans, at 230.

6/ Evans. at 231, note 52.
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Article XVI, paragraph 1, of that agreement. In addition to modify?ng the
obligation of a signatory to the code to raport its subsidy practices to the
GATT, the Code creates a procedure fq; a signatory to notify the GATT of a
subsidy maintained b} another signatory which has failed to report its subsidy
practices,

Article 7 Notification of Subsidies 1/

2.2.7(1-3) Text, paragraphs 1-3

1. Having regard to the provisions of Article XVI:1 of the General
Agreement, any signatory may make a written request for information
on the nature and extent of any subsidy granted or maintained by
another signatory, (including any form of income or price support)
which operates directly or indirectly to increase exports of any
product from or reduce imports of any product into its territory.

2. Signatories so requested shall provide such information as
quickly as possible and in a comprehensive manner, and shall be ready
upon request to provide additional information to the requesting
signatory. Any signatory which considers that such information has
not been provided mry bring the matter to the attention of the
Committee.

3. Any signatory which considers that any practice of another
signatory having the effects of a subsidy has not been notified in
accordance with the provisions of Article XVI:1 of the General
Agreement may bring the matter to the attention of such-other
signatory. If the subsidy practice is not thereafter notified
promptly, such signatory may itself bring the subaidy practice in
question to the notice of the Committee,

2.2.7(1-3).1__ Interpretation, paragraphs 1-3

Article XVI:1 of the GATT requires contracting parties (i.e., member

signatories) to notify the organization in writing with regard to any subsidy

1/ In this Agreement, the term 'subsidies” shall be deemed to include
subsidies granted by any government or any public body within the territory of
a signatory. However, it is recognized that for signatories with different
federal systems of government, there are different divisions of powers. Such
signatories asccept nonetheless the international consequences that may srise

under this Agreement as a result of the granting of subsidies within their
territories.
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it operates which has the direst or indirect effect of either increasing its
exports from or reducing imports into its territory. 1/

The three paragraphs in Chapter 1 of the code constitute a mechanism
for enforcing the obligations of Article XVI:1 of the GATT and for increasing
their obligations to other signatories of the code. The first paragraph of
the chapter gives a signatory the right to request written information
concerning the subsidy practices of another signatory directly whether or not
that o{gnatory has reported such practices to the GATT under the terms of
Article XVI:1.

The reference to State and local government subsidies in Note 1
following the Article 7 "notification" heading indicates that the national
government of a signatory would have a duty to report the subsidy practizes of
subsidiary governmental units. This raises the issue of the obligation of the
United States under GATT Article XXIV:12, which provides that

Each contracting party shall take such reasonable messures as 1av be

available to it to ensure observance of the provisions of this

Agreement by the regional and local govermments and authorities

within ite territory.

At the very least, the United States would appear to need an "inquiry point"
to provide information on subsidy programs of aubsidiary governmental units.
In this connection, some information on state government assistance for plant
locatinng, bond financing, tax incentives, land use arrangements, and labor

recruiting is collected by the Department of Commerce.

“17 The interpretive Note t5 Arcicle "XV1:1 provides that the remission (by
either rebate or exemption) of taxes on products when exported which would
have been collected had the products been sold domestxcally is not a subsidy.
See GATT, Annex I, Ad. Article XVI. This same provision is found in GATT
Article VI:a.
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The second paragraph of the chapter provides that a signatory to the
code is obligated to respond to requests for inf,rmation concerning its
subsidy practices when so requested by another signatory. Should the
requesting signatory consider the response to be inadequate, it may bring the
matter to the attention of the Committee established in Chapter V of the
code.

The GATT has been notified of four U.S. subsidy programs -- (1) the
Domestic International Sales Corporation (DISC), (2) Western Hemisphere Sales
Corporations (WHSC), (3) ship construction subsidies, and (4) tax exemptions
for U.S. goods sold in U.S. overseas military exchanges. A 1976 GATT panel
found that the DISC did constitute a prima facie nullification and impairment
under GATT Article XXIiI. The United States offered to accept the panel's
findings with respect to DISC, but only if Prance, Belgium, and the
Netherlands accepted panel findings concerning tax exeamptions for
foreign-source income, Those countries have dissented from the panel’s
findings. Should the GATT Council accept the findings of the panel ;epcrt,
presumably alternatives to these tax practices would be proposed before any
withdrawale of concessiona were sanctioned.

The WHSC was repealed by the Tax Reform Act of 1976 for taxable years
beginning after December 3%, 197$. Ship construction subsidies, and aids to
shipyards are mecintained by many maritime nations and analyeis of shipyard
aids has been conducted by the OECD, Against this background, a challenge to
U.5. construction subsidies might not take place. Siwmilarly, the likelihood
of a challenge to tax exemptions for U.S. goods sold in U.S. overseas military

exchanges is not clear.
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Finally, the third paragraph provides that any signatory of the code
which considers that another signatory has not reported a subsidy practice in
accordance with the provisions of Article XVI:1 may bring this matter to the
attention of that signatory. In the event the subsidy practice remains
unreported after this notification, the requesting signatory may then itself
notify the Committee cf Signatories of the subsidy practice in question.

The GATT enjoys the status of an executive agreement in domestic U.S.
law. The modified obl&gntions of the United States should it become a
signatory to Article 7 of the code would not require domestic legislationm.
Such obligations could be undertaken in the form of another executive
agreement with the other signatories. Although the establishment of an
"inquiry point" to pr-~vide information on state and local government subsidies
may be desirable, this could be established within the executive branch
withcout specific legislation., Similar informstion is now collected by offices

of the Department of Commerce concerned with foreign investment in the United

States.
Part 1II

Article 8 Subsidies -~ General Prcvisions

2.2.8(1-3) Text, Paragraphs 1-3

1. Signatories recognize that subsidies are used by goverpments to
promote important objectives of social and economic policy.
Signatories also recognize that subsidies can cause adverse effects
to the interests of other signatories.

2. Signatories agree not to use export subsidies in a manner
inconsistent with the provisions of this Agreement.

3. Signatories further agree that they shall seek to avoid causing,
through :he use of any subsidy:
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(8) injury to the domestic industry of another signatory 1/;

(b) nullification or impairment of the benefits sccruing
directly or indirectly to another signatory under the
General Agreement 2/; or

1

(¢) sericus prejudice to the interests of another signatory. 3/

2.2.8(1-3).1 Interpretation, paragraphe 1-3

Article 8 is a hortatory provision which states that signatories
shall avoid causing injury within the meaning of GATT Article VI (counter-
vailing measures) or serious prejudice to other signatories within the meaning
of GATT Article XVI while using subsidies to achieve national policy objec-
tives. Moreover, the signatories will endeavor to avoid nullifying or impair-
ing the benefits of GATT membership within the meaning of GATT Article XXIII,

The obligations of a signatory under Article 8, paragraphs 1-3 are
not precise. A judgment as to whether a subsidy practice causes injury to the
industry of another signatory, serious prejudice ro the interests of another
GATT signatory, or nullification and impairment of another GATT signatory's
expectations from GATT negotiations are all ex post facto deterninnti;ns. For
example, the commitment of a signatory in paragraph 2 "not to use export
subsidies in a manner inconsistent with the provisions" of the Code is not a
prohibition against export subsidies but one against export subsidies
demonstrated to have proscribed effects on other signatories, or on their

domestic industries.

1/ The term injury to domestic industry 1s used here in the save sense as
it is used in Part I of this Agreement,

2/ Benefits accruing directly or indirectly under the General Agreement
include the benefits of tariff concessions bound under Article II of the
General Agreement.

3/ Serious prejudi:e to the interests of another signatory is used here in
the same sense as it is used in Article XVI:1l of the General Agreement and
includes threat of serious prejudice.
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The language "seek to avoid causing" in paragraph 3 is badly drafted
in that it creates a significant interpretive issue, Has a signatory to
paragraph 3 agreed to an obligation net to cause injury, serious prejudice, or
nullification and iipairnent? On the other han4, has a signatory to the
paragraph merely agreed "to try" to avoid causing such results? If the
obligation is merely to try to avoid causing an unpleasant effect, other
signatories will never be capable of demonatrating that the obligation was not
undeftaken. Thir result would remove any discipline from the paragraph.

Part 11

Article 8 Adverse effects

2.2.8(4) Text, paragraph &

4. The adverse effects to the interests of another signatory
required to demonstrate nullification and impsirment 1/ or serious
prejudice may arise through:

(a) the effects of subsidized imports in the domestic market of
the importing signatory;

(b) the effects of the subsxdy in displacing 2/ or impeding the
imports of like products into the market of the lubnxdxzing
country; or

(c) the effects of subsidized exports in displacing the exports
of like products of another signatory to a third country
market. 3/

1/ Signatories recognize that nullification or impairment of benefits may
also arise through the failure of a signatory to carry out its obligations
under the GATT or this Agreement. Where such failure concerning export
subsidies is determined by the Committee to exiat, adverse effects wmay,
without preJud1ce to paragraph 9 of Article 18 below, be presumed to exist.
The other signatory will be accorded a reasonable opportunity to rebut this
presumption.

2/ The term "displacing" shall be interpreted in a maraer which takes into
account the trade and development needs of developing countries an? in this
connection is not intended to fix traditional market shares.

3/ The problem of third country markets so far as certain prxnary products
are concerned are (sic) dealt with exclusively under Article 10 below.
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2,2,8(4).1 Interpretation, paragraph &

The second sentence ‘in footnote 1 to paragraph 4 states that the
Committee of Signatories may presume a prima facie nullification an¢
impairment where a oignatory fails to carry out its obligations under the GATT
or this code with respect to export subsidies. This presumption does not E
apply to "subsidies other than export subsidies" (Article II).

The preaunftion operates to shift a burden of persuasion to the
accugea signatory to show the lsck of any "adverse effect”" from its failure to
carry out its obligation (or "violation"). In the case of the GATT panel
report on the DISC, the panel equated a tax deferral to a subsidy, presumed
that the subsidy caused a Jual pricing result proscribed in GATT Article XVI:4
and that, therefore, Article XVI:4 was violated. The violation, in turn,
comprised a prima facie nullification of GATT benefits and, because of the
nullification, the GATT council could authorize countermeasures under Article
XXI11. 1/ The experience with the panel report on the DISC indicate? the
danger of such burden shifting to an accused signatory.

Paragraph 4 provides that adverse effects on the trade and production
of a signatory may arise in any one of three situations -- 1) the effects of
subsidized imports in the signatory's domestic market; 2) the effects of a
subsidy impeding exports of a signatory from competing in the markets of the
subsidiging country; and 3; the 2ffects of subsidized imports in displscing or

impeding exports of another sigratory to a third market. country. In the case

17 See, John H. Jackson, "The Jurisprudence of International Trade: The

DISC Case in GATT," 72 Amer. J. Int'l L. 747..
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of the first example, "adverse effects" would not be as difficult to
demonstrate as material injury in Article VI,

The issue of subsidized imports displacing or impeding U.S. exports
to third market COUAtrie! is important to the United States. GATT Article
VI:6(b) authorizes a contracting party importing suosidized goods to impose a
special duty to countervail the subsidy which may not be injuring its domestic
industry but is injuring the exports of another contracting party in its
markgf. The provision has never been used because it makes no economic sense
for the importing country to increase the costs of its imports to its
consumers for the benefit of certain fareigﬁ suppliers and the detriment of
other foreign suppliers. Paragraph four authorizes the Committee of
Signatories to find "adverse effects" and serious prejudice from such export
displacement. The paragraph works in conjunction with Article 18 of the Code
which authorizes the Committee to authorize the disadvantaged exporting
signatory to take countermeasures, At the domestic level, section 301 of the
Trade Act of 1974 should enable U.S. exporters to petition for acti;n on the
basis of "adverse effe:ts" if, in a petition to the Special nepieaentative for
Trade Negotiations, they could demonstrate reduced sales in third country
wmarkets resulting from such subsidies.

In the case of serious prejudice. occurring from the imposition of or
increase of a subsidy by an importing country which had an adverse effect on
the expoita of another signatory, paragraph 4, would move the initial location
of dispute settlement pfocedurea under the nullification and impairment
provisions of GATT Article XXIII from the GATT membership to the Committee of
Signatories.

72



Part IT

Article 9 Export subsidies on products other than certain primary products 1/

2.2,9(1-2) Text, paragraphs 1-2

1. Signatories shall not grant export subsidies on products other
than certain primary products.

2. The practices in points (a) to (1) in the Annex are illustrative
export subsidies.

2.2.471-2).1 Interpretation, paragraphs 1-2
. Paragrapb one contains a prohibition against granting export
subsidies on industrial and mineral products but does not contain a definition
of export subsidies.
Paragraph two references an illustrative list of export subsidies in
the Annex to the Code. The Annex provides: |

Annex

Illustrative List of Export Subsidies

(a) The provision by governments of direct subsidies to a firm or an
industry contingent on export performance. ,

(b) Currency retention achemes or any similar practices which
involve a bonus on exports.

(¢) Internal transport and freight charges on export shipments,
provided or mandated by governments, on terms more favourable
than for domestic shipments.

(d) The delivery by governments or their agents of imported or
domestic products or services for use in the production of
exported goods, on terms or conditions more favorable than for
delivery of like or directly competitive producte or services
for use on the production of goods for domestic consumption, if
(in the case of products) such terms or conditions are more

favorable than those commercially available on world markets to
its exportars,

1/ For{definition of “certain primary products" see footnote number one to
Article 10 below.
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(e)

(f)

(g)

(h)

(1)

()

176

The full or partial exemption, remission or deferral,
specifically related to exports, of direct taxes i/ or social
welfare charges paid or payable by industrial or commercial
enterprises, 2/

The allowance of special deductions directly related to exportes
or export performance, over and above those granted in -espect
to production for domestic consumption, in the calculation of
the base on which direct taxes are charged.

The exemption or remission in respect of the production and
distribution of exported productu of indirect taxes 1/ in excess
of those actually levied in respect of the production and
distribution of like products when sold for dcaestic consumption.

The exemption, remission, or defecrral of prior stage cumulative,
indirect taxes 1/ on goods or services used in the production of
exported goods in excess of the exemption, remission, or
deferral of like prior stage cumulative indirect taxes on goods
or services used in the production of the same goods if sold for
internal consumption; provided, however, that prior stage
indirect taxes may be exempted, remitted, or deferred on
exported goods even when not remitted on the same goods sold for
internal consumption, if the prior stage indirect taxes are
levied on components that are physically incorporated (making
normal allowance for waste) in the exported product. 3/

The remission or draw-back of import charges 1/ in excess of
those actually levied on imported goods that 1re physxcally
incorporated (making normal allowance for waste) in the ecxported
prodact; provided, however, that in particular cases a firm may
use a quantity of home market goods ~qual to, and having the
8ame quality and characteristics as, the imported goods as a
substitute for them in order to benefit from this provision if
the import and the corresponding export operations both cccur
within a resasonable time period, not to exceed two years.

The provision by governments (or special institutions controlled
by governnenta) of export credit guarantee or insurance
programmes of insurance or guarantee programmes against
increases in the costs of exported products 4/ or of exchange
risk prograwmes, at premium rates which are lanxfeatly
inadequate to cover the long-term operating costs and losses of
the programmes. 5/

T4



(k) The grant by govermments (or special insticuticns controlled by
and/or acting under the authority of governwants of export
‘credits at rates below those which they have to pay for the
funds so employed (or would have to pay if they borrowed on
international capital markets in order to obtain funds of the
same matyrity and denominated in the sume currency - he export
credit), or the payment by them of all or part of tn: -~osts
incurred by exporters or financial institutions in obtaining
credltu, insofar as they are used to secure a material advantage
in the field of export credit tarms.

Provided, however, that if a signatory is a party to an
1nternat10na1 unaertaking on official export credits to which at
least twelve original signatories 6/ to this Agreement are
parties as of 1 January 1979 (or a successor undertlkin; which
nas been adopted by those original signatories), or if in
practice a signatory apolies the interest rate provisions of the
relevant undertaking, an export credit practice which is in
conformity with those provisions shall not be considered an
export subsidy prohibited by this Agreement.)

(1) Any other charge on the public account constituting an export
subsidy in the sense of Article XVI of the General Agreement.

Hote:

1/ For the purpose of this Arrsngement, the term "direct taxes" shall
mean taxes on wages, profits, interests, rents, royalties, and all
other forms of income, and taxes on the ownership of real property.

The term "import charges" shall mean tariffs, duties, and other

fiscal charges no: elsewhere enumerated in this Note that are levied
on imports.

The term "indirect taxes" shill mean sales, excise, turnover, value
added, franchise, stamp, vransfer, inventory and =quipmeat taxes,
border taxes all taxes other than direct taxes and import charges.

"Prior stage” indirect taxes are those levied on goods or
services used indirectly or indirectly in making the product.

"Cumulative" indirect taxes are multi-staged taxes levied where
there is no mecaanicm for subsequent crediting.of the tax if the
goodu or services subject to tax st one stage of production are used
in a succeeding stage of pro*uctxon.
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"Remission'" of taxes includes the refund or rebate of taxes.

2/ The signatories recognize that deferral need not amount to an’
export subsidy where, for example, appropriate interest charges are
collected. The signatories further recognize that nothing in this
text prejudges the disposition by the Contracting Parties of the
specific issues raised in GATT document L/4427?,

The signatories reaffirm the principle that prices for goods in
transactions between exporting enterprises and foreign buyera under
their or under the same control should for tax purpnses be the prices
which would be charged between independent enterprises acting at
arm's length. Any signatory may drav the attention of another
signatory to administrative or other practices which may contravene
this principle and which result in a significant saving of direct
taxes in export transactions. 1In such circumstances the signatoriex
shall normally attempt to resolve their differences using the
facilities of existing bilateral tax treaties or other specitic
international mechanisms, without prejudice to the rights and
obligations of signatories under the General Agreement, including the
right of consultaticn crediced in the preceding sentence.

Paragraph (e) is not intended tc limit a signatory from taking
measures to avoid the double taxation of foreign source incowe earned
by its enterprises or the enterprises of another signatory.

Where measures incompatible with the provisions of paragraph (e)
exist, and where major practical difficulties stand in the way of the
signatory concerned bring such measures promptly into conformity with
the Agreement, the signatory concerned shall, without prejudice to
the rights of other signatories under the General Agreement or this
Agreement, examine methods of bringing these measures into conformity
within a reasonable period of time.

In this connection the European Economic Community has declared that
Ireland intends %o withdraw by 1 January 1981 its system of
preferential tax measures related tc exports, provided for under the
Corporation Tax Act of 1976, whilst continuing nevertheless to honour

legally binding commitments 2ntered into duriig the lifetime of this
system. '

3/ Paragraph (h) does not apply to value-added tax systems, and
border-tax adjustment ia lieu thereof and the problem of the ‘
excessive remission uf value-added taxes is exclusively covered by
paragraph (g).
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h/ the signatories agree that nothing in this paragraph shall
prejudge or influence the deliberations of the panel established by
the GATT Council on 6 June 1978 (C/M/126).

5/ In evaluatxng the long-term adequacy of premium sales, costs and
losses of insurance programs, in principle only such contracts shall
be taken into account that were concluded after the date of entry
into force of this Agreement.

6/ An original signatory to this Agreement shall mean any signatory
which adheres ad referendum to the Agreement on or before 30 June
1979.

Parugraph (a) describes a direct subsidy contingent on export
performance as a subsidy which is unavailable to firms or industries for
products or services sold for domestic consumption. Another consideration is
that paragraph (a) of the illustrative list of export subsidies could reach
exports efforts of the United States which are not tax-related, such as
government assisted export financing programs 1/ and Commerce Department
export promotion act’vities. 2/ The paragraph is an elaboration of a similar
provision in the 1960 GATT working party's list of eight specific practices
that would be consia=red subsidies within the meaning of GATT Article XVI:4. 3/

Paragreph (b) describes currency programs in which exports are
granted a preferential rate. Paragraph (b) is also taken from the 1960 list

of the GATT working party. That earlier provision also specified bonuses on

re-exports.

1/ See John E. Mullen, "E Export Promotion: Legal and Structural Limitations
on a Broad United States Commitment," 7 Law & Pol'y Int'l Bus. 57, 62-72
(1975).

2/ Id., at 81-84.

’/ GATT, 9th Suppl. BISD 188, 19! (196i). Although the GATT working party
did not address the issue, the specific practices were, presumably, not to be

prohibied unless they resulted in dual pricing within the meaning cof GATT
Article XVI: 4.
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Paragraph (c) describes preferential transportation and freight
changes on export shipments made possible by a governmental unit.

Paragraph (d) desc¢ribes government programs for providing component
goods -or services for use in the production of products for exports on tarms
more favorahle than those on component goods or services in products consumed
domestically in cases where the terms are more favorable than those available
on world markets.

Paragraph (e) provides that the full or partial exemption, remission
or deferral of direct taxes or social welfare charges paid or payable by
industrial or commercial enterprises is an export subsidy when specifically
calculated in relation to exports. Direct taxes are defined as all forms of
income taxes and taxes on the ownership of real property. This provision was
among those listed by the 1960 GATT working party's list of eight specific
practices that would be considered "subsidies" within the meaning of GATT
Article XVI:4. 1/ The reference to "social welfare charges" is a reference,
presumbly, to contributions to social security type programs.

The economic justification for treating the exception, remission or
deferral of direct taxes as an export subsidy and the exemption, remission or
deferral of an indirect tax to avoid double taxation on exported products
through border ta: adjustments has been the belief that sales taxes, .excise
taxes, value-added taxes, turnover taxes, cascade taxes, etc., are shifted
forward to the consumer and, therefore, influencevthe price of the product.
Direct taxes were presumed not to be shifted forward to the consumer and,

therefore, not presumed to influence price. 2/ The latter assumption may be

1] GATT, 9th Suppl. BISD 188, 191 (1961).
2/ Michael Von Steinaecker, Domestic Tsaxation and Foreign Trade: The
United States—European Border Tax Dispute (1973), at 23.
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incorrect. Bnth direct and indirect taxes influence prices. 1/ The

exemption of exports from a '

'product” tax is the basis for the controversy
over border tax adjustments. Countries which rely primarily upon evcise
taxation in their fisca) policies often exempt from taxation or provide tax
rebates for their exports to avoid the double taxation of the produc* which
would otherwise take place when the importing country also levied an excise
tax. Countries which rely upon direct taxation of business income (i.e.,
enterprise income rather than product sales taxes) may not exempt or rebate
taxes on exports under GATT rules without the practice being considered a
subsidy, To allow adjustments for indirect taxes only penalizes countries
which rely on direct taxes for revenues (the U.S,) rather than indirect taxes
(EEC). 2/

Footnote two provides that deferral of income would not amount to an
export subsidy where interest was taxed on the amount deferred. This 18 a
reference to the finding of the GATT panel which investigated the complaint
against the U.S. DISC provision for deferral of direct taxes. In response to
an EEC and Canadian complaint about the DISCs, a GATT panel found a prima
facie nullification or impairment of benefits and the finding will.
presumably, go to a session of the GATT Contracting Parties. GATT. United

States Tax Legislation (DISC), Report of the Panel, L/4422 of 2 Nov. 1976. If

the matter 1s not resolved by negotiation, the GATT Contracting Parties must
determine if the matter is serious enough to justify suspension of scme o+ all

of the benefits that the United States receives under the GATT.

1/ Marian Krzyzaniak an. Richard A. Musgrave, The shifting of the
Corporation Income Tax (1963).

2/ Thomas Horst, Income Taxation and Competitiveness In the United States,
West Germany, France, The United Kingdom, and Japan (1977).
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Footnote two also adopts the concept of arm's-length pricing
principle 1n the GATT.

Paragraph (f) provides that special deductions in the calculation of
direct taxes which are available for export-related activities but not for
activitics related to domestic consumption amount to an export subsidy. 1/

Paragraph (g) provides that the exemption or reviaion of indirect
tzxces on exported products in excess of those levied on like products sold for
dumesfic consumption amounts to an export subsidy. The exemptica or remission
of an equivalent amount, hove;er, does not constitute an export subsidy within
the provisions of GATT Articles VI and XVI,

Paragraph (h) provides that the exemption, remission or deferral of a
prior stage ot 8 turnover tax on the goods and services used in the production
of exported products, but not physically incorporated in the exported
products, amounts to an export subsidy when it exceeds the amount exempted,
re funded or deferred on goods and services used in the production of products
consumed domestically. In cases where the prior stage of taxes are levied on
goods that are physically incorporated in the final exported préduct, h-weer,
the prior stage indirect tax may be exempted, refunded or deferred even though
it hai not been exempted, refunded or deferred on like products when sold for
domestic consumption and will not be considered to conatitute an export
subsidy.

Footnote 3 provides that paragraph (h) does not apply to value-added

tax systems and border tax adjustments which are provided for exclusively in

1/ See Mullen, at B0-81, ’ ’—_
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paragraph (g). The value-adled tax is noncumulative; it i, added separately
to a sales price and is creditable. Where a turnover tax is levied as &
multistage cumulative tax, the tux on a given product at a given stage of
manuf actyre or diatriﬁution cannot be readily calculated because the different
components have different tax burdens. The tax is added at esch stage of sale
and sccumulates. Under the value-added tax system it is possible to refund at
export the exact amount of tax previously levied. 1In contrast, a refund at
export.under a multi-stage cumulative tax cannot be calculated but must be
estimated. Where the products change hands many times, taxes will cumulate to
high levels. On the other hand, where turnover has been low, s8s in integrated
industries, the taxes will not have cumulated to high levels.

Paragraph (i) provides that the drawback of customs charges may
amount to an export subsidy in cases where it exceeds import charges on the
imported goods.

Paragraph (j) provides that export insurance Or guar;ntee programs
against increases in the costs of exported programs and exchange risk'ptogrlns
will be considered export subsidies where the premiums are not nd?quate to
cover the long-term operating costs of the programs. Footnoste & refers to the
panel established to take into account the Report of the Working Party on
Export Inflation Insurance Schemes (L/4552) and examine whether and ynder what
conditions export inflation insurance schemes are export subsidies,

Paragraph (k) classifies govermment expoft credits at rates below
those necessary to obtain private funds as an export subsidy unless the
signatory is a party to a separate undertaking on cfficial export credits with
at least eleven other signatories, or applies the lowest interest rate
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provisions provided in that separate agreement. Similar undertakihgs have
been made by the United States, the United Kingdom, West Germany, Japan,
Canada, France, and Italy to establish guidelines for interest rates and
repayment terms related (o the private markets, Such guidelines have not been
applied to agricultural commodities, aircraft, or nuclear power plants. l/
Differences in the availability of capital in different national markets,
however, will prevent the rigid pegging of interest rates. 2/

' Paragraph (1) provides that "any other charge on the public account"
constituting an export subsidy in the sense of GATT Article XVI is an export
subsidy for the purpose of the 1list,

The current provisions in GATT Article XVI dealing with export
subsidies on industrial products are couched in the vague framework of a
concept of "dual pficing," which is not defined. GATT Article XVI:4 provides
that a". . . subsidy on the export of any product other than a primary

product 3/. . . which results in the sale of . . . the subsidized product

1/ Statement of Stephen DuBrul, President of the Export-lmport Bank,
reprinted, BNA, 111 Export Weekly M-1 (June 15, 1976), cited in John J.
Barcello, "Subsidies and Countervailing Duties: Analysis and a Proposal," 9
Law & Pol'y Int'l Bus. 779, 829-30 (1977).

2/ John J, Barcello, "Subsidies and Countervailing Duties," at 830-31,
3/ The term "primary products" is defined in Annex I, Ad Article XVI, Sec.
B, Note 2, an Interpretive Note to Section B of Article XVI, which provides:
For the purposes of Section B, a 'primary product’' is underatood to
be any product of farm, foregt or fishery, or any mineral, in its
natural form or which has undergone such processing as is customarily
reauired to prepare it for marketing in substantial volume in
international trade. .
The U.S. accepted Article XVI with a reservation to the effect that it
interpreted Article XVI as permitting payment on an exported processed product
which has been produced from subsidized primary products if payment were
limited to the subsidy which would have beer paid on the primary product if it

had been exported in primary form. See GATT Documents, Summary Record 13/20,
at 215 (1958).
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for export at a price lower than the comparable price charged for the like
product to buyers in the domestic market" is a proscribed export subsidy. It
is unclear whether dual pricing is to beé presumed from the activities
enumerated on the liaé of illustrative export subsidies or whether it must be
established in accordance with obligations under GATT Article XVI:4 in
addition to the enumerated practices. The language in paragraph (1) of the
Annex does not resolve the question. .

The dual pricing criterion is derived from the first U.S. draft of
the International Trade Organization Charter. 1/ The stronger language in the
draft ITO provision prohibited export luboidiés which resulted in the sale of
a product at a lower price than the comparable price in the domestic
market. 2/ The provision, in its present language, was one of the proposals
in Section B, the addition of which amended Article XVI in 1955, covering into
force for those nations which accepted them in 1957. 3/

As Professor Jackson has noted, the dual pricing criterion "has many
interpretive difficulties,” not the least of which is what is meant by
“price." 4/ Jackson suggests that some guidance may be gleaned b& applying
provisions of the International Antidumping Code to GATT Article XVI:4 by

analogy. 5/ Yet, as Malmgren notes,

The charging of different prices for the same product in different
markets can result from the fact that there are alwayes some
impediments to arbitrage and from the fact that elasticities of

17 U.S. Suggested Charter, Dep't of State Pub. No. 2595, art. 25, at 18—20
(1946).

2/ Dept. of State Pub. No. 2598, at 18,

3/ The history of the amendment of Articie XVI is found in Jackson, Horld
Trade and the Lav of GATT, 371-376.
“"&] Jackson, at 397.

5/ Jackson, at 398,
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demand vary from market to market. . . . This has nothing to do

wizhthe question of subsidies. While dual pricing may be relevant to

ascertaining whether dumping is taking place, *t should not be
carried over (from questions of dumping) to the analysis of

subsidization by govermments. 1/

In addition fo these interpretive difficulties, the limitation of
otherwise undefined export subsidies to practices resulting in "dual pricing”
establishes & "loop hole" for export subsidies which do not result in dual
pricing. Peltfeau cites the example of concessionary credit forms which
"o . ,luay influence a producer's sales strategy without leading to a price
differential." 2/ Advertising, service improvements, and product guarantees
are other such examples. 3/ Moreover, improved cash-flow, product
duvelopment, and the achievement of economies of scale fpr expo.ting firms may
be subsidized without resulting in dual pricing. &/

In addition to these problems with the GATT proscription concerning
export subsidies on industrial products, only seventeen countries have
accepted the obligation not to engage in such export subsidization. 5/

One of the negotisting objectives of the United Statea has b;en to
change the "dual pricing" criterion of GATT Article XVI:4, In the iategrate
text distributed as MTN document MTN/NTM/W168, dated July 10, 1978, Chapter
111, Part G, paragraph 1, provided ~-

Signatories sgree not to grant export subsidies on (non-primary)

(non-Agricultural) products, (whether or not such subsidies result in
dual pricing).

1/ Malmgren, International Order for Public Subsidies (1977), at &0-41.

2/ Pestieau (1976), at 7. _

3/ Barcello, "Subsilies and Countervsiling Duties-Analyeis and a Proposal,"”
9 Law & Pol. Int'l Bus. 779, 784 (1977), )

4/ Seamus O'Cleireacain, "Towards s Code on SBubsidies and Countervailing
Duties" (1978), at 447,

5/ Austria, Belgium, Canada, Denmark, France, Federal Republic of Germany,
Italy, Japan, Luxemburg, the Nutterlands, New Zealand, Norway, Rhodesia,
Sweden, Switzerland, the United Kingdom, and the United States.
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The same result as the bracketed language in the July 10, 1978, provision
appears to have been accomplished by the language "including price" in Article
9, paragraph 2, of the Working Paper circulated by the U.5. delegation on
January 22, 1972, However, other language in that draft, "except as otherwise
provided in Article XVI of the General Agreement or its notes and
supplementary provisions' appeared to reintroduce the dual pricing

criterion. The effect of the Code's silence and the confusion in the
negotiating history is to create ambiguity with regard co the dual pricing
criterion in GATT Article XVi:4.

Article 1C ZExport subsidies on certain primary products 1/

2.2.10(1-3) Text, paragraphs 1-3

1. In accordance with the provisions of Article XVI:3 of the
General Agreement, signatories agree not to grant directly or
indirectly any export subsidy on certain primary products in & manner
which results in the signatory granting such subsidy having more than
an equitable share of world export trade in such product, account
being taken of the shares of the signatories in trade in the product
concerned during a previous representative period, and any special

factors which may have affected or may be affecting trade in such
product.

2. For purpuses of Article XVI:3 of the General Agreement and
paragraph 1 above:

(a) "more than an equitable share of world export trade" shall
include any case in which the effect of an export subsidy
granted by a signatory is to displace the exports of

another signatory bearing in mind the developments on world
markets;

(b) with regard to new markets traditional patterns of supply
of the product concerned to the world market, region or
country, in which the new market is situated shall be taken

into account in deteruining "equitable share of world
export trade";

1/ For purposes of this Agreement "certain primary products” means the
products enumerated in Note Ad Article XVI of the General Agreement, Section
B, paragraph 2, with the deiation of the words "or any mineral".
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(¢) ™a previous representative period” shall normally be the
three most recent calendar years in which normal market
conditions existed.

3. Signatories further agree not to grant export subsidies on
exports of certain primary products to a particular market in a
manner which results in prices materially below those of other
suppliers to the same market.

2.2.10(13).1 Interpretation, paragraphs 1-3

GATT Article XVI:3 obliges members to '"seek to avoid the use of
subsidies on the export of primary products.” Article XVI:3 also provides
that where a member directly or indirectly subsidizes the export of a primary
product and, as a reault, increases its exports of that product, the export
subsidy may not be applied in a manner that gives the subsidizing countzy &
"more than equitable share of world export trade in that product. . . ." The
GATT, however, provides no guidelines for determining what a country's
equitable share of world trade in the product would be without the subsidy.
As a result; there is no way reasonably to judge whether a subsidy is in
viol ation of Article XVI:3., Moreover, subsidized exports could "sericusly
prejudice” the interests of other trading partners in particular markets
vithout gaining more than an "equitable" share of world trade. 1/ As
Pestieau points out, this tolerance in the treatment of export subsidies on
primary products "militates against the interests of efficient primary
producers.” Primary producers which suffer from their competitors' export
subsidies feel that they are not being offered any significant protection in

the agricuitural field and, are there’ore, not encourezged to respect the

1/ Organization of American States, Inier-American Economic and Soci#l
Council, "GATT Rules and U.S. Law Regarding Export Subsiies and
Countervailing Duties" (Sept. 12, 1977, mimeo.), at 54.
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stricter provisions ccncerning subsidization of nonprimary products (Article
XVIi4), when these are not in their interest. 1/

Paragraphs 1-2 introduce geographic and time period considerations to
the measuremen: of "an equitable share of world trade." Paragraph 3 obligates
signatories to avuid significant underselling in export markets developed or
supplied by other signatoies. These proposals would both enable rough
estimates of the influence of an export subsidy on a particular market and
provid; for the elimination of "adverse effects" of underselling by corrective
price increases.

Part II

Article 11, Subsidies other than export subsidies

2.2.11(1-2) Text, paragraphs 1-2

1. Signatories recognize that subsidies other than export subsidies
are widely used as important instruments for the promotion of social
and economic policy objectives and do not intend to restrict the
right of signatories to use such subsidies to achieve these and other
important policy objectives which they consider desirable.
Signatories note that among such objectives are: .

-~ the elimination of industrial, economic and social disedvantages
of specific regions;

-~ to facilitate the restructuring , under socially acceptable
conditions, of certain sectors, especially where this has become
necessary by reasun of changes in trade and economic policies,
including international agreements resulting in lower barriers
to trade;

- generally to sustain employment and to encourage re—training aad
change in employment;

to encourage rescarch and development progammes, especially in
the field of high-technology industries;

1/ Pestieau, it 1.
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- the implementation of economic programmes and policies to
promote the economic and social development of Jjeveloping
countries; -

- redeployment of industry in order to avoid congestion and
envirommental problams,

2. Signatories recognize, however, that subsidies other than export
subsidies, certain objectives and possible forms of which are
described, respectively, in paragraphs 1 and 3 of this Article, may
cause or threaten to cause injury to a domestic industry of another
signatory or serious prejudice to the interests of another signatory
or may nullify or impair benefits accruing to another signatory under
the General Agreement, in particular where such subsidies would
adversely affect the conditions of normal competition. Signatories
shall therefore seek to avoid cezusing such effects through the use of
rubsidies. 1In particular, signatories, when drawing up their
policies and practices in this field, in addition to evaluating the
essential internal objectives tc be achieved, shall also weigh, as
far as practicable, taking account of the nature of the particular
case, possible adverse effects on trade. They shall also consider
the conditions of world trade, production (e.g. price, capacity
utilization etc.) and supply in the product concerned.

2.2.11(1-2).1 Interpretation, paragraphs 1-2

Paragraphs 1 and 2 are hortatory provisions which state that the Code
is not intended to restrict the right of signatories to use subsidies other
than export subsidies to achieve social and economic national policy
objectives. Signatories when establishing subsidy programs, hoveQer, are to
take 1nto account the potential trade effects of such programs.

Part 11
Article 11

2.2.11(3-4) Text. paragraphs 3-4

3. Signatories recognize that the objectives mentioned in paragraph
! above may be achieved, inter alia, by means of subsidies granted
with the aim of giving an advantage to certain enterprises. Examples
of possible forms of such subsidies are: govermment financing of
cormercial enterprises, including grants, loans or guarantees;
povernment provision or govermment financed provision of utility,
supply distribution and other operational or support services or
facilities; government financing of research and development
prograpmes; fiscal incentives; and government subscription to, or
provision of, equity capital.
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The signatories note that the above forms of subsidy are granted
either regionally or by sector. The enumeration of forms of subsidy
set out above 1s illustrative and non-exhaustive, and reflects these
currently granted by a number of signatories to this Agreement.

Signatories rwzcognize, nevertheless, that the enumera rms of
subsidy set out above should be reviewed periodically aa. this
should be cone, through consultetions, in conformity with t spirit

of Article XVI(5) of the General Agreement.

4. The signatories recognize further that, without prejudice to
their rights under this Agreement, nothing in paragraphs 1-3 above
and in particular the enumeration of forms of subsidy creates, in
itself, any basis for action under the Generdl Agreement, as
interpreced by this Agreement,

2.2.11(3-4).1 Interpretation, paragraphs 3-4

Paragraph 3 references a list of domestic subsidy practices which
". . .may have an adverse effect on the trade and production of other
signatories." The list consists of five guidelines which include: government
financing of commercial enterprises and subscription to their capital;
government grants, loans or guarantees; government performed services;
govermment financing of research and development.

Two factors are significant with regard to the guidelines, First,
many of the costs will be very difficult for another signatory to establish,
especially in converting "he costs to different currencies duriug a regime of
floating exchange rates. Second, the difficulty in establishing this type of
information emphasizes the importance of the consulting mechanism in Article
12 of the Code.

Paragraph 4_ provides that nothing in paragraphs 1-3 may be used as an
admission by a signatory of any subsidy practice inconsistent with the

obligations of the GATT, as interpreted by the Code.
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Part II

Article 12 Consultations

2.2.12(1-5) Text, paragraphs 1-5

.+ Whenever a signatory has reason to believe that an export subsidy
is being granted or maintained k; another signatory in a manner
inconsistent with the provisions of this Agreement, such signatory
may request consultations with such other signatory.

2. A request for consultatiuns under paragraph 1 above shall include
2 statement of available evidence with regard to the cxistence and
nature of the subsidy in question.

3. Whenever a signatory has reason to believe that any subsidy is
being granted or maintained by another signatory and that such
subgidy either causes injury to its domestic industry, nullification
or impairment of beuefita accruing to it under the General Agreement,
or serious prejudice to its interests, such signatory may request
consul tations with such other signatory.

4. A request for consultations under paragraph 3 above shall include
a statement of available evidence with regard to (a) the existence
and nature of the subsidy in question and (b) the injury to the
domestic industry caused or, in the case of nullification or
impairment, or serious prejudice, the adverse elfects caused to the
interests of the signatory requeeting consultations,

£. Upon request for consultations under paragraph 1 or paragraph 3
above, the signatory believed to be granting or maintaining the
subsidy practice in question shall enter into such consyltations as
quickly as possible. The purpose of the consultations shall be to
cla1i®y the facts of the situation and to arrive at a mutually
acceptable solution,

2.2.12(1-5).1 Interpretation, paragraphs 1-5

Paragraphs 1-5 provide for consultations between a signatory

complaining of (1) an export subsidy being granted or maintained by another

signatory in a manner inconsistent with the Code or (2) any subsidy granted or

maintained by another sighutory where the effect causes injury to its

industries, nullification or impairment of benefits under the GATT, or serious

prejudice to its interests as a GATT signatory. The purpose of the
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consultations is to clarify the factual situation and provide the signatories
an opportunity to negotiate a solution.

Part II

Article 13 Conciliation, dispute settlement, and authorized countermeasures

2.2.13(1-4) Text, paragraphs 1-4

1. If, in the case of consultations under paragraph 1 of Article 12,
a mutually acceptable sulution has not been reached within thirty
days 1/ of the request for consultations, any signatory party to such
consultations may refer the matter to the Committee for conciliation
in accordance with the provisions of Fart VI.

2. 1f, in the case of consultations under paragraph 3 of Article 12,
a mutually acceptable solution has not been reached within sixty days
of the request for consultations, any signatory party to such

consul tations may refer the matter to the Committece for conciliation
in accordance with the provisions of Part VI.

3. If any dispute arising under this Agreement 18 not resolved as a
result of consultations or conciliations, the Committee shall, upon

request, review the matter in accordance with the dispute settlement
procedures of Part VI.

4. T1f, as a result of 1ts review, the Committee determines that an
export subsidy is being granted in a manner inconsistent with the
provisions of this Agreement or that a subsidy i1s being granted or
maintained in such a manner as to cause injury, nullification or
impairment, or serious prejudice, it shall make such

recommendations 2/ to the parties as may be appropriate to resolve
the igsue and, in the event the recomrsndations are not followed, 1t
may authorize such countermeasures as may be appropriate, taking into
account the degree and nature of the adverse effects found to exist.

2.2.13(1-5).1 Interpretation, paragraphs 1-4

Paragraph 1 provides that in cases in which consultations provided
for under Article 12 do not result in a mutually acceptable so'ution —- within

thirty days -~ of a complaint that a signatory grants or maintains an export

1/ Any time periods mentioned in this Article and in Article 18 may be
extended by mutual agreement.

2/ In making such recommendations, the Committee shall take into account
the trade, development and financial needs of developing country signatories,
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subsidy in a mann:r inconsistent with the Code, any signatory which is a party
to the consultations may refer the matter %o the Committee of Signatories lor
conciliation in accordance with the provisions of Article 14. The thirty-day
time limit may be ~xtended by mutual agreement of the parties to the
consultations,

Paragraph 2 provides that in cases in which consultations provided
for under Article 12 do not zesult in a mutuslly acceptable solution -~ within
sixty days -- of a complaint that a signatory grants or maintains a subsidy
which has the effect of causing injury to a domestic industry of another
signatory or of nullifying or impairing its benefits under the GATT or of
seriously prejudicing its interests as a GATT signatory, any signatory which
is a party to the consultations may refer the matter to the Committee of
Signatories for cenciliation in accordance with the provisions of Article l4.

The time limit may be extended by mutual agreement of the partie: to the

consultations.

Paragraph 3 provides that 1f a dispute arises between or among
signatories to this Code which is not resolvei by consultation uﬁder Article
12 or conciliation under Article 14, the Committee of Signatories will review
the matter in accordance with the dispute resolution procedures of Article 15.

Paragraph &4 provides that if as a result of its review in accordance
with the provisions of Article 15, the Commitcee of Signatories determines (1)
lﬁ export sybsidy is being granted in a manner iﬁconsiatent with the
provisions of the Code or (2) a subsidy is being granted or maintained in such
8 manner as to cause injury, serious injury, nullification or inpairment; or
serious prejudice, the Committee shall make appropriate recommendations to the
parties to resolve the matter. In the event that the recommendations of the
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Committee are not adhered to, the Committee may authorize appropriate counter-
measures. The significance of this paragraph is that the authorization of
countermeasures is entirely discretionary with the Committee.

The negotiating history of this Code indicates that in earlier
drafts 1/ the signatories reserved the right to apply provisional
countermeasures on & unilatercl basis while tlie co..eultation, conciliation,
and dispute settlement efforts were in process. 'By reserving the right to
take'provisional action" some assurance was built into the system that ",
the parties are subject to real teeth." 2/

The abandonment of unilateral authcority for provisional measures
under Part 1I of the Code coupled with granting absolute discretion to the
Committee of Signatories for authorizing countermeasures prevents the
retaliation by the United States against any signatory under section 301 of
the Trade Act of 1974 unless such retaliation is authorized by the Committee.

Should the United States resort to section 301 action against a
signatory without the authorization of the Committee, the United States will
have breached the Code, and might give rise to claim of prima facie

nullification and impairment within the meaning of Article 8, paragraph 4,

footnote 4.

1/ see, GATT document MTN/NTM/W168, dated July 10, 1978, Chapter 111, Part
D, paragraphs 1-2.

. 2/ see, Seamus O'Cleireacain, "Towards a Code on Subsidies and
Countervailing Duties," at 449. ‘
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Part IIL

Developing Countries

Part I11

Article 14 Developing countries

2.3.14.0 Introduction

The provisions of Part III concern the "Specisl and Differential”
treatment to be accorded less-developed sigratories 1/ to the code. This
treatment essentially consiats of the right to angotiate the phaseout of
export subsidies over a period of time in cases whare other signatories would
be obligated to discontinue the export subsidy practices or be subject to
countermeasures authorized by the Committee.

2.3.14(1-10) Text, para;raphs 1-10

1. Signatories recognize that subsidies are an integral part of
economic development programmes of developing countries.

2. Accordingly, this Arrangement shall not prevent developing
country signatories from adopting messures and policies to assiat
their industries, including thore in the export sector. In .
particular the coumitment of Article 9 shall not apply to developing
country signatories, subject to the provisions of paragraphs S
through 8 below.

3. Developing country signatories agree that export subsidies on
their industrial products shall not be used in a manner which causes
serious prejudice to the trade or production of another signatory,

4. There shall bs no presumption that export subsidies granted by
developing coun*ry signatories result in adverse effects, as defined
in this Agreement, to the trade or preduction of another signatory.
Such adverse effects shall be demcnatrated by positive evidence,
through an eiLonumic exsamination of the impact on trade or production
of another signatory,

1/ Within the coatext of GATT usage a "developing country" is one in which
the economy "can support only low standards of living" and is "in the early
stages of development," including "undergoing a process of industrialization
to correct an excessive dependence on primary production." GATT, Annex I, Ac
Art, XVIII, par. ! and par. &4, notes 1,2.
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S. A developing country signatory should agree or enter into a
commitment 1/ to reduce or eliminate export subsidies when the use of
such export subsidies is inconsistent with its competitive needs.

6. When a developing country has agreed or committed (o reduce or
eliminate export subsidies, as provided in paragraph 5 above,
countermeasures pursuant to the previsions of Parts 11 and VI of this
Agreement against any export subsidies of such developing country
shall not be authorized for other signatories of this Agreement,
provided that the expori subsidies in question are in accordarc. with
the terms of the commitment referred to in paragraph 5 above.

7. With respect to any subsidy, other than an export subsidy,
granted by a developing country signatory, action may not be
authorized or taken under Parts II and VI of this Agreement, unless
nullification or impairment of tariff concessions or other GATT
obligations is  und to exist as & result of such subsidy, in such a
way as to displace or impede imports of like products into the market
of the subsidizing country, or unlesa injury to domestic industry in
the importing market occurs in terms of Article VI of the GATT, as
interpreted and applied by this Agreement. Signatories recognize
that in developing countries, gover:iments may play a large role in
promoting economic growth and development. Intervention by
government in the economy, for example through the practices

enumerated in paragraph 3 of Article II, shall not, per se, be
congidered subsidies.

8. "The Committee shall, upon request by an interested signatory,
undertake a review of a specific export subsidy practice of a
developing country signatory to examine the extent to which the
practice is in conformity with the obligations of this Agreement. If
a developing country has entered into a commitment pursuant to
paragraph 5 of this Article, it s8liall not be subject to such review
for the period of that :ommitment,"

9. The Committee shall, upon request ty an interested signatery,
also undertake similar periodic reviews of measures maintained or
taken by developed country signatories under the provisions of this
Agreement which affect interests of a2 developing countzy sigmatory.

10. Signatories recognize that the obligsations of this Agreement
vith respect to export subsidies for primary products apply to all
signatories.

1/ It 13 understood that, after this Agreement has been entered into force,
any such proposed commitment shall be notified to the Committee in good time,

95



198

2.3.14(1-10).1 1Interpretation, paragraphs 1-10

Paragraph one provides that signatories recognize that subsidies are
an integral pdgrt of the development programs of daveloping countries.

Domestic subsidies are necessary to establish "infant industries” and adequste
"infrastructures" for industrialization. Export subsidies are necessary for
developing foreign exchange earning industries.

Paragraph 2 provides thuit the Code shall not prevent developing
countr; signatories from adopting subsidy programs, including export
subsidies, to assiat their industries. Subject only to the provisions of
paragraphs 5-8, which follow, this paragraph exempts developing country
signatories from the obligations of Part II, Article 9 of the Code, concerning
"Export subsidies on products other than certain primary products.”

Developing country signatories are unaffected, too, by the illustrative list
of export subsidies in Annex A, referenced in Article 9, paragraph 2. This
exemption reflects the current position of the LDCs in the provision of GATT
Article XVI:4. ‘

The provision makes no reference to Part I of the Code
(countervailing duties). Injurious subsidized imports from developing country
signatories will be subject to the national countervailing duty legislation of
other signatories,

Paragraph 3 is a hortatory provision. It states that developing
coJﬁtry signatories "agree that export subsidies ;hull not be used in a manner

that causes adverse effects" to the trade or production of another signatory.
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Paragraph 4 provides that there will be no presumption that the
subsidized exports from developing country signatories result in adverse
effects, but, rather, that any adverse effects must be demonstrated.

Paragraph five provides that a developing country signatory "should
agree or enter into a commitment to reduce or eliminate export subsidies when
the use of such export subsidies is inconsistent with its competitive needs.,"
The language is not mandatory. A developing country signatory is not required
to reduée or eliminate export subsidies. Moreover, the guide triggering the
commitment -- -shen such subsidies are inconsistent with the needs of the
developing country signatory -~ is vague.

Paragraph 6 provides that if a developing country signatory raiies a
commitment to reduce or eliminate its export subsidies, and the subsidies that
it maintains are within the terms of that agreement that countermeasures
contemplated under Parts II and VI of the Code shall not be authorized for

other signatories.

,

Paragrapk 7 provides that the only actions under Parts II and V1 of
the Code which could be authorized against developing country sigﬁatories
would be in response to (1) the nullification and impairment of a GATT
obligation resulting from the subsidy which displaces or impedes the imports
of like products into the market of the subsidizing country or (2) injury in
the importing markets of the other country within the meaning of
couﬁtervailxng duty legislation which conforms vith GATT Article VI as
interpreted by the Code. No action would be ‘authorized for displacement in
third-country markets resulting from exports of developing country aignat&ries.
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Paragraph 8 provides that the Committee of Signatories shall, upon
request only, review an export subsidy progrem of developing country
signatories to determine whether it is in conformity with the Code. If,
however, the developing country signatory has agreed to reduce or eliminate
its export subsidies when their use became inconsistent with its needs in
accordance with the provisions of Article 14, paragraph 5, above, so long as
the provisions of its agreements are respected, that developing country
signatory will not be subject to the review activities of the Committee of
Signatories.

Paragraph 9 provides that the Committee of Signatories shall
undertake pericdic reviews of the measure :aken by signatories under the Code
which affect the interests of the developing countries. In this connection,
GATT Article XXXViI:3 requires all Contracting Parties to pay 'special regard
to the trade interests of less-developed Contracting Parties.”

Paragraph 10 provides that the obligation ol Article 10 o° the Code,
concerning "Export subsidies on primary products applies to all signatories,”
including developing countries, whether or not they had agreed to reduce or
eliminate their export subsidies.

Part IV

State-Controlled Economy Countries

Part IV

Article 15 - Special situations

2.4.15 Text

In cases of alleged injury caused by imports from a country
described in the notes and supplementary provisions to the General
Agreement (Annex I, Article VI, paragraph 1, point 2) the importing

tmignatoty may base iis procedures and measures either
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(a) on this Agreement, or, alternatively
(b) or the Anti-dumping Code,

it veing understood that in both cases the calculation of the margin
of dumping or of the amount of the estimated subsidy can be made by
comparison of the export price with:

(a) the price at which a like product of a country other than
the importing signatory or those mentioned above is sold, or

(b) the constructed value 1/ of a like product in a country
other than the importing signatory of those mentioned above.

If neither prices nor constructed value as established under (a)
or (b) above provide an adequate basis for determination of dumping
or subsidization then the price in the importing signatory, 1if
necessary duly adjusted to reflect reascnable profits, may be used.

All calculations shall be based on prices or costs ruling at the
same level of trade, normally at the ex factory’'level, and in respect
of operations made as nearly as possible at the same time. Due
allowance shall be made in 2ach case, on its merits, for the
difference in conditions and terms of sale or in taxation and for the
other differences affecting price comparability, so that the method
of comparison applied is appropriate and not unreasonable.

2.4.15.1 1Interpretation

There is no agreed-upon methodology for a gtate-controlled ecbnomy
country to quantify a transfer of resources to any particular industry.
Reliance on the import relief mechanism of GATT Article XIX (the escape
clause), although it has a higher standard of injury than that provided in the
arrangement for the countervailing duty statute, affords some protection to
domestic producers from imports from state-controlled economy countri?s. In
addition, section 406 of the Trade Act of 1974 applies specifically to

disruption in domestic product markets caused by imports from communist

17-Constructed value means cost of production plus a reasonable amount for
administration, selling and any other costs end for profits.
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countries. Article XIX requires most-favored nation treatmeat in remedy
measures. Provisions for "selectivity” in fashioning remedy measu-cs, i.e.,
focusing on the source of the injury, and avoiding wost-favored-nation
treatment may become subject to the complaint procedure under GATT Article
XXIII on the ground that Article XIX expectations have been nullified or
impaired.

The safeguard approach is not compsrable to the theory of
countervailing duties. Safeguards are designed to protect an noncompetitive
product sector from foreign competition long enough to ¢nable it to become
efficient enough to compete or to divert what resources it has into some other
market opportunity. (The 1977 Orderly Marketing Agreement with Japan on
television parts was designed to allow the market shares of other off-shore
praducers to grow while subjecting the products of Japanese origin to
quantitative restrictions.) Countervailing duties, on the other hand, do not
protect a domestic industry from product competition. Countervailing duties
neutralize whatever price effect a proscribed subsidy had. 1In additién to
section 406 the United Statza has employed hypothetical cost calculations
using third-market countries for coats under the authority of the Antidumping
Act, 1921, *o deal with pricing pressure from the exports of communist
countries. 1/

None of these measures protects the interests of U.S. exporters to
third-country markets. Techniques such as those in the Antidumping Act for
dealing with the pricing 6f products of state-controlled economy countries sre .

not available as a practical matter to counter disruption in third-country

markets.

1/_T§‘E.s.cfﬁleb (¢) ("constracted vaiue").
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Part V

Committee of Signatories

Article 16 Committee of Signatories

2.5.16(1-3), Text paragraphs 1-3

]. There shall be established under this Agreement a Committee of
Signatories composed of representatives from each of the signatories
to this Agreement. The Committee shall elect 1ts own Chairman and
shall meet not less than twice a year and otherwise as envisaged by
relevant provisions of this Agreement at request of any signatory.
The Committee shall carry out special responsibilities s assigned to
it under this Agreement or by the signatories and it shall afford
signatories the opportunity of consulting on any matters relating to
the operation of the Agreement or the furtherance of its objectives.
The GATT secretariat shall act as the secretariat to the Committee,.

2, The Committee may set up subsidiary bodies as appropriate.

3. In carrying out their functions, the Committee and any subsidiary
bodies may consult with and seek information from any source they
deem appropriate. However, before the Committee or a subsidiary body
seeks such information from a source within the jurisdiction of a
signatory, it shall inform the signatory involved.

2.5.16 (1-3).1 1Interpretation, paragraphs 1-3

Chapter V establishes a Committee cf Signatories for consulting with

the signatories toward furthering the purposes of the Code and conducting an

annual review of the provisions of the Code. The Committee will police the

imposition of countervailing measures and determine whether complainant

aignatories to the Code were seriously prejudiced or whether their

expectations as contracting parties were nullified or impaired within the

meaning of GATT Article XVI and GATT Article XXIII, respectively. Should the

“

4 . . . . \-/ .
Conmittee schged~1n applying the guideiines of the Code to develop a series

of precedents, the development of a GATT "case law" approach to subsidy issues

might be possible.

50-138
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Membership in the Committee will consist of the representatives of
the national authorities of the signatories responsible for the administration
of countervai}ing measures. The similarity of the Committee to the GATT
Antidumping Committeé 1/ at which the Treasury Department represents the
United States in addition to the nature of the responsibilities of the
Treasury Department for the administration of the countervailing duty statute
indicate that the same officials of that department who represent the United
State§ on the International Antidumping Committee would represent the United
States on this Committee as well, Section 121(d) of the Trade Act of 1974
auéhorizes any necessary expenditures for U.S. participation in the GATT.

There are no pruvisions for the procedure to be utilized by the
Committee in making its determinations, Presumably each signatory would get
one vote and issues would be determined by a majority vote of those
signatories voting. 2/ 1In this connection, Part VII, paragraph 2, provides
for the EEC to be a signatory to the Code, The GATT secretariat has recorded
that the nine members of the E%C have initialed the Code. Consequent{y, the
EEC has 10 votes on the Committee. Should states associated with the EEC

become signatsiies as well, the EEC may control the Committee voting.

I/ See Article 14(1)-(3) of the proposed revision of the International
Antidumping Code, Appendix B, at page B-16.

2/ GATT Article XXV, paragraph 3, provides: "Each contracting party shall
be entitled to have one vote at all meetings of the CONTRACTING PARTIES."
Paragraph 4 provides: '"Except as otherwise provided for in this Agreement,

decisions of the CONTRACTING PARTIES shall be taken by a majority of the votes
cast." ‘
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Part V1

2.6.0 Introduction

The provisions of Articles 17 and 18 create a formal mechanism in the
Committee of Signatories for the resolution of disputes concerning subsidies
in lieu of the informal practice under GATT Artizle “XIII:2 which has
characterized GATT dispute settlement cases to date. 1/ The provisions cf
Articles 17 and 18 provide for assistance for conciliatory negotiations,
guidelines for the selection of dispute ps members, ..~ uding both
governmental and non-governmental persons, and time X‘:?:n far consultation,
conciliation, and panel action. They alr scourage v-itte. panel reports in
cases in which tne disputing parties do noc recach agreearnt. The provisions
also emphasize the availability of the "good offices" of the Commitee of
Signatories for the resolution of disputes. Finally, these provisions
authorize the Committee to authorize countermeasures, including the withdrawal
of concessions and GATT obligations.

Part Vi

Article 17 Conciliation paragraphs !-3

2.6.17(1-3) Text, paragraphs 1-3

1. 1In cases where matters are referced to the Committue for
conciliation failing a mutually agreed solution in consultations
under any provision of this Agreement, the Committee shall .
immediately review the facts involved and, through its good offices,
shall encourage the signatories involved to develop a mutually
acceptable solution. 2/

1/ Hudec, The GATT Legal System :nd World Trade Ciplomacy (1973), at 269.
2/ In this connexion, the Cr=.iLtee may drav signatories’ attention to

those cases in which, in ite - 2w, there is no reasonble basis supporting the
allegations made.
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2. Signatories shall make their best efforts to reach a mutually
satisfactory solution throughout the period of conciliation.

3. Should the matter remain unrcsolved, notwithstanding efforts at
conciliation made under paragraph 2 above, any signatory involved
may, thirty days after the requert for conciliation, request that a
panel be established by the Committee in accordance with the
provisions of Article 18 below.

2.6.17(1-3).1 Interpretation, paragraphs 1-3

Paragraph 1 provides that where natters are referred to the Committee
of Signatories for conciliation, the Committee will review the facts and
encoursge the signatories to develop a negotiated solution which is mutually
acceptable. A note to the paragraph indicates that in cases in which the
Committee was of the view that there was no reasonable basis for allegations
made, the Committee would make 1ts8 views known to the signatories., The
paragraph also indicates that the Committee would make its "gocd offices”
available to encourage signatories to develop a mutually acceptable solution,
However, it is not clear what the resources of the Committee will be. Nothing
in Part V of the Code indicates that prof{essional arbitrators will be -
available to the Committee for conciliation attempts.

Paragraph 2 indicates that signatories are to make “best efforts" to
reach a negotiated settlement during the conciliation period. The paragraph
indicates a preference for negotiated compromises rather than formal panel
findings.

Paragraph 3 provides that thirty days after the request for
conciliation any aignatory involved in the dispute may request that the

Committee establish a panel in accordauce with the provisions of Article 18,
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Article 18 Dispute settlement

2.6.i8(1-9) Text, paragraphs 1-2

1. The Committee shall establish a panel upon request pursuant to
paragraph 3 of Article i7. 1/ A panel so established shall review
the facts of the matter and, in 11ght of such facts, shall present to
the Committee its findings concerning the rights and oblxgatxons of
the signatories party to the dispute under the relevant provisions of
the General Agreement as interpreted and applied by this Agreement.

2. A psnel should be established within thirty days of a request
therefor 2/ and a panel so established should deliver its findings to
the Committee within sixty days after its establishment.

3. When a panel is established, the Chairman of rhe Committee,
after securing the agreement of the signato.ies concerned, should
propose the composition of the panel. Panels shall be composed of
three or five members, preferably govern-ental, and the composition
of panels should not give rise to delays in their estsblishment. It
is understood that citizens of countries whose governments 3/ are
parties to the dispute would not be members of the panel concernad
with that dispute.

4. 1In order to facilitate the constitution of panels, the Chairman
of the Committee should maintain an informal indicative list of
governmenta! and non-governmental persons qualified in the fields of
trade relations, economic developmant, and other matters covered by
the General Agreement and this Agreement, who could be available for
serving on panels. For this purpose, each signatory would be invited
to indicate at the be inning of every year to the Director-General
the name of one or two persons who would be available for such work.

5. Panel members would serve in their individual capacities and not
as governmental representatives, nor &8 representatives of any
organization. Governments would therefore not give them instructions
with regard to matters before a panel. Panel members should be
selected with a view to ensuring the independence of the members, 2
sufficiently diverze background and a wide spectrum of experience.

"1/ This does not preclude, however, the more rapid establishment of a panel

vhen the Committee so decides, tacing into account the urgency of the
situation.

2/ The parties to the dispute would respond within a short period of time,

i.e., seven working days to nominations of panel members by the Chairman of
the Committee ana'¢0u1d not oppose nominations except Zor compelling reasons.

3/ The term "govermments' is understood to mean governments of all member

counttua in cases of common markets or customs unions.
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6. To encourage development of mutually satisfactory solutions
between the parties to a dispute and with a view to obtaining their
comments, each panel should first submit the descriptive part of its
report to the parties concerned, and should subsequently submit to
the parties to the dispute its conclusions, or an outline thereof, a
reasonable period of time before they zre presented to the Committee.

7. 1f a mutually satisfactory solution is developed by the parties
to a dispute before a panel, any signatory witii an interest in the
matter has a right to enquire sbout and be given appropriate
information about that solution and a notice outlining the solution
that has been reached shall be presented by the panel to the
Committee.

8. In cases where the parties have failed to come to a satisfactory
solution, the panels shall submit a written report to the Committee
which should set forth the findings of the panel as to the questions
of fact and the application of the relevant provisions of the General
Agreement as interpreted sanc applied by this Agreement and the
reasons and bases therefor.

9. The Committee shall consider the panel report am soon as pussible
and, taking into account the findings contained therein, may make
recommendatiors to the parties with a view to resolving the dispute.
1f the Committee's recommendations are not followed within a
reasonable period, the Committee may authorize appropriaste

cou ‘termeasures (incl . i-: withdrawa® of GATT concessions or
cb’.gations) taking into sccount the nature and degree of the adverse
ef‘ect found to exist. Committee recommendations should be presented
to the parties within thirty days of the receipt of the panel report.

2.6.18(1-9).i Interpretation, paragraph 1-9

“aragraph 1 providea that upon the request of any signatory party to
a dispuu.c which has not been settled to the mutual satisfaction of the parties
within 30 days of the beginning of the conciliation period under Article 17,
the Committee shall establish a panel to make findings concerning the rights
and obligations of the parties to the dispute under the relevant porti ns of
the GATT as interpreted and applied ., the Code.
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Paragraph 2 provides that panels should deliver their findings to the
Committee within sixty days of the request that the Committee establish a
panel. The language of the provision is directory rather than mandatory. No
particular consequence is provided for should a panel fail to deliver its
findings within the sixty-day period.

Paragranh 3 provides that, when a panel is tc be established, the
Chaiman of the Committee with the consent of the signatories concerned should
propose- 1ts _umpositior for approval of either 3 or 5 members, "preferabdbly
govermmental.” It is worth noting that non—govermmental tax experts were on
the panel which ruled on the Article XXIII complaints involving the U.S.-DISC
legiaslation and the income tax tre.tment of foreign-source income in France,
Belgium, and the Netherlands. 1/

Although paragraph 3 declares that 'the composition of panels should
not give rise to delays in their eatablishment," there is no time limit within
which che panel must be cowpleted. Footnote 2 to paragraph 2 provides that
the parties to the dispute would respond to nominations of panel nenb;rs
"within a short peried of :ime, i.e., 7 working days" and that cﬁey "would not
oppose nominations except for compelling reasons." No example of a coupelling
reascn is offered.

Paragraph 3 provides that citizens whose governments are parties to
the ﬂ.iapute would not be members of the panel concerned with the particular

diipute. 2/ Footnote 3 to the paragraph further provides that the term

T/ See, Jackson, "The Jurisprudence of International Trade: the DISC Case in
GATT;" Hudec, The GATT Legal Systes and World Trading Diplomacy (1975), at 238.

2/ Charles Maechling, Jr., has observed that the record of both the
International Court of Justice and its predecessor, the Permanent Court of
International Justice, "shows that a judge almost invariable votes for his
country of origin when that country is a litigant." "The Hollov Chember of
thie! Interdat tonl Court,” 33 Foreign Policy 101,115 (vinter 1978-79).
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“govermments" in the context of this paragraph includes "governments of all
wember countries in cases of common markets or customs unions." Although this
indicates that a citizen of s member country of the EEC would not ait on a
panel concerned vith‘a dispute to which the EEC was a party, it would not
prevent a citizen of a country with which the EEC was asaociated in
preferential trading agreements from sitting on panels concerned with disputes
to which the EEC was a party.

Paragraph hiprovidea that the Chairman of the Committee of the GATT
should maintain an informal list of both govermuental and nongovernmental
persons qualified in the fields of "trade relations, economic development, and
other matters” covered by the GATT and the Code, who would be available for
serving on panels to facilitate the constitution of panels. Although the
paragyraph authorizes the inclusion of nongovermmental persons on the list,
paragraph 3, above, registered a preference for using governmental people on
the panels.

Each signatory would be invited at the beginning of every ye;r to
indicate to the Director-General the names of one or two persona‘vho could
serve on panels. Presumably the use of the term "signatories" rather than the
tera "Contracting Parties” limits the invitation to Code signatories and does
not permit such invitations to Contracting Parties which have not become
signatories to the Code.

Paragraph 5 provides that panel nmnberlAwould_.erve in their
individual capacities and not as representatives of any govermment or other
organization. Thg paragraph also provides that the pane. members wouid not be

given instructions from goverrments with regard to matters before a panel and
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that the panel members for any particular casse "should be selected with a view
to ensuring the independence of the members, a sufficientiy diverse background
and a wide spectrum of experience."

Paragraph 6 provides that each panel should inform the parties to the
dispute first of the descriptive part of its report and, subsequently, the
conclusions or an outline of them before the findings or conclusions are
presented to the Committee of Signatories. The provisions enable the panel to
take tﬁe views of the parties into account and give the parties additional
opportunities to negotiate solutions to the dispute.

Paragraph 7 provides ‘hat where & nﬁtually satisfactory solution to a
dispute is developed by the parties, any signafory vith an interest in the
matter has a right to inquire sbout ani be given information about the
solution. Moreover, a notice outlining the solution reached will i: presented
to the Committee by the panel,

Paragraph 8 providea that where the parties to the dispute have
failed to come to a satisfactory solution, the panel must submit a véitten
report to the Committee setting forth the findings of fact of the panel and
the application of the relevant provisions of the GATT as interpreted and
applied by the Code, The ''reasons and bases" of the findings and conclusions
of the panel must be included in the written report. Should the parties to
the dispute negotiate a settlement, however, the written report cf the panel
m;y be "confined to a brief description of the case and to reporting that a
solution has been found." Presumably, an outline of the solution, as provided.
in paragraph 7, above, would also be included in cases where a negotiaté€d

settlement took pl: e,
. S I .

[
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Paragraph 9 provides that Committea recommerdations should be
presented to the pa-ties within thirty days of the Committee’s receipt of the
panel report. 1I1f tha Committee's recommendations for resolving the dispute
are not followid within a reasonable period, or if the circumstances otherwise
warrent, the Committec may authorize asppropriate countermessures (including
the withdrawal of GATT concessions or obligations). The authorized
countermeasures are to take into account both the "nature and degree of the
adverse effect” found by the panel. The "nature” of the subsidy refers,
presumably, to whether or not the subsidy was an export subsidy.

Paragraph 9 is significant because the authorization of
countermeasures is expressed in discretionary language. Should the Committee
not authorize countermeasures, the Code does not authorize unilateral
retaliation by signatories. In the case of the United States, section 301 of
the Trade Act of 1974 authorizes the President to take countermeasures.
Unless the countermeasures were authorized by the Committee of Signatories,
however, the exercise of section 301 against a Code signatory on a ml;ter
concerning subsidies would put the United States in violation of‘ita
obligations under the Code,

The proposed revision of the International Antidumping Code
cross-references the provigions of the Framesorks Agreements for the
resolution of disputes among signatories except that references to the Direct
G;Qeral'and to the Contracting Parties are replaéed wvith references to the

Chairman and to the Committee of Signatories. 1/

1/ See, Article 15(e6), Aépendix B, at page B-19.
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PART VII

Final Provisions

Part VI

Article 19, Final Provisions

2.7.19(1) Text, paragraph 1

No specific action against the subsidy of another signatory can
be taken except in accordance with the provisions of the General
Agreement, as interpreted by this Agreement. 1/

2.7.19(1)1 1Interpretation, paragraph 1

Paragraph 1 appears to have two specific effects on domestic U.S.
law. Pirst, this provision limits unilateral action by the United States
against export subsidies of other signatories under section 301 of the Trade
Act of 1974. Second, the provision could justify Presidential disapprovai of
orders issued by the U.S. Inte aational Trade Commission under section 337 of
the Tariff Act of 1930, as amended, against nationals of other signatories in
cases where the unfair trade practices were based on exclusionary pricing in
which the export prices of the subject prcducts were in some manner '
established with reference to government subsidies. Section 337 kg)
authorizes the President to disapprove section 337 orders for "policy"
reasons. The report of the Senate Finance Comeittee on the bill which became
the Trade Act of 1974, creating this provision for Presidential intervention,
stated that the gr;nting of relief against imports could have a very direct

and substantial economic and political impact on foreign relations. 2/

1/ This paragraph 1s not intended to praclude action under other relevant
provisions of the General Agreement, where appropriate.

2/ Senate Report No. 93-1298 (to accompany H.R. 10710), 93rd Cong., 2nd
Sess., 199 (1974).
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Action inconsistent with an interpretation of Article 19, paragraph

1, could be considered to have a "direct” and "substantial” impact on foreign

relations. Although section 337 proceedings are sanctioned by the provisions

by GATT Article XX (d), section 337 actions might not be taken in accordance

with the provisions of the GATT, as interpreted by this

code in cases

involving product pricing influenced by subsily practices. 1/

The provisions of paragraph 1 also appear in Article 16(1) of the

proposed revision of the International Antidumping Code. 2/

Article 19 - Acceptance and accession.

2.7.19(2) Text, paragraph 2

2. (a) This Agreement shall be open ior acceptance by signature or
otherwise, by governments, contracting parties to the GATT and by the

European Economic Community.

(b) This Agreement shall be open to accession by any other government

on terms, related to the effective application
obligations under this Agreement, to be agreed
govermment and the signatories, by the deposit
Director-General to the CONTRACT.NG PARTIES to
instrument of accession which srates the terms

of rights and
between that
vith the

the GATT of an
80 agreed.

(c) Contracting parties may actept this Agreement in respect of those
territories for which they have iuternational responsibility,
provided that the GATT is being applied in respect of such
territories in accordance with the provisions of Article XXVI:5(a) or
(b) of the General Agreement; and ir terms of such acceptance, each
such territory shall be treated as though it were a signatory.

1/ The Commission retained jurisdiction of a section 337 proceeding
concerning Japanese television exports iam which it had been argued that any
Commigsion determination on whether the pricing of the exports constituted an
unlawful conspiracy to restrain or monorciize trade and commerce in the United
States would necessarily involve a determination as to whether the receipt by
Japanese exporters of economic benefits and incentives from the Government of

Japan were unlawful, a matter that the Executive Branch

maintained wvas

properly within the exclusive jurisliction of the countervailing duty
statute. See, Commission Memorandum Opinion In the Matter of Certain Color

Television Receiving Sets, Inv., No. 337-TA-23, December
2/ See, Appendix B, at page B-20.

-

[ T -
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2.7.19(2).1 Interpretation, paragraphs 2

Paragraph 2(a) provides that governments which are contracting
parties to the GATT as well as non-GATT membars are eligible to sign the
Code. fhe paragraph clearly contemplates signature by the EEC as well as by
its member states. This provision raises the questions concerning voting in
the Committee of Signatories discussed in connection with Part V, Article 16.

Paragraph 2(b) provides that govermments which are not contracting
partiée to the GATT or have rot acceded provisiorally to the GATT, may
negotiate terms for accession to this Code with the other Code signatories,

Paragraph 2(c) provides that GATT contracting parties may accept the
Code's rights and obligations for territories for which they have
international responsibilities.

Article 19 -~ Reservations

2.7.19(3) Text, paragraph 3

3. Reservations way not be entered in respect of any of the
provisions of this Agreement without the consent of the other
signatories.

2.7.19(3).1 Interpretation, paragraph 3

Paragraph 3 provides that signatories must accept all of the Code's
rights and obligations unless they can negotiate the acquiescence of other
signatories with their reservations upon accession.

Avticle 19 - Entry into force

2;7.19(4) Text, paragraph 4

2. This Agreement shall be open for acceptance by signature or
otherwise, by governments, contracting parties to the GATT or having
provisionally acceded to the GATT and by the European Economic
Community.
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3. Any government which is not a contracting party to the GATT, or
has not acceded provisionally to the GATT, may accede to this
Agreement on terms to be agreed between that government and the
signatories. (The instrument of Accession shall be deposited with
the Dxrector-cenetal to the CONTRACTING PARTIES tc the GATT.)

- 4. Reservations, except those agreed upon Accession, may not be
entered in respect of any of the provisions of this Agreement,

5. This Agreement shall enter into force on 1 January 1980 for the
governments which have accepted or scceded to it by that date. For
each other government, it shall enter into force on the thirtieth day
following the date of its acceptance or aczession to this Agreement.

2.7.19(4).1 Interpretation, paragraph 4

Paragraph 4 provides that for the parties accepting the Code by

January 1, 1980, the Code will become effective on that date. For governments

accepting the Code after January 1, 1980, the Code will enter into force 30

days after their acceptance or sccession to it.

Article 19 - National legislation and review

2.7.19(5~6) Text, paragraphs 5-6

(a) Each government accepting nr acceding to this Agreement shall
take all necessary steps, of a general or particular character, to
ensure, not later than the date of the entry into force of this
Agreement for it, the conformity of its laws, regulations and
administrative procedures with the provisions of this Agreement as
they may apply to the signatory in question.

(b) Each signatory shall inform the Committee of any changes in its
laws and regulations relevant to this Agreement and in the
administration of such laws and regulations.

6. The Committee shall review annually the implementaticn and
operation of this Agreement taking into account the objectives
thereof. The Committee shall annually inform the CONTRACTING
PARTIES to the GATT of developments during the period covered by such
reviews. 1/ :

1/ At the firat such review, the Committee shall, i1n addition to its

general review of the operation of the Agreement, offer all interested

signatories an oppportunity to raise questions and discuss issues concerning
upecxf\c lublxdy practlcen and the impact on trade, if uny, of cartain direct

tax practiced.
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2.7.19(5-6).1 Interpretation, paragraphs 5-6

Paragraph 5(a) provides that not later than the date of the ent:y
into force of the Code for each signatory, that signatory shall take "all
necessgry steps. . . to ensure” that its laws, regulations and administrative
procedures comply with the provisionu of the Code. 1In the case of the United
States, the amcadment of the countervailing duty statute to provide for an
injury proéision in investigationa of duty-free merchandise is necessary.
Provi;ion by statute or agency regulation should be made for the application
of the injury test to all the products of other signatories subject to
outstanding countervailing duty orders.

Paragraph S(b) provides that each signatory shall inform the
Committee of Signatories of changes in its laws and regulations which are
relevant to the Code as well as changes in its administration of such laws and
regulations,

Paragraph 6 provides that the Committee annually review the operation
of the Code. Note one provides that the Committee give signatories the
opportunity to raise the trade effects of subsidy practice concerning direct
taxes. This gives the United States a foruw in which it may critize the panel
decision on the DISC.

Article 19 - Amendments

2.7.19(7) Text, paragraph 7

9. The signatories may amend this Agreement having regard, inter
alia, to the experience gained in its implementation. Such an
amendment, once the signatcries have concurred in accordance with
procedures sstablished by the Committee, shall not come into force
for any signatory until it has been accepted by such signatory.
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2,7.19(7).1 Interpretation, paragraph 7

The paragraph allows the code to be amended at any time. The voting
procedure for adopting decisions is left to the Committee to formulate.

Apparently, an amendment is effective only among those parties that
have signed it. From the language of paragraph 7 it would seem that the
amendment of the Code could result in differernt signatories adopting different
amendments under the Code, It would then be possible for many different tiers
of GATT/Code cbligations to exist in the area of subsidies and countervailing
measures.
Article 19 - Withdrawal

2.7.19(8) Text, paragraph 8

8. Any signatory may withdraw from this Agreement, The withdrawal
shall take effert upon the expiration of sixty days from the date on
which the written notize of withdrawal is received by the
Director-General to the CONTRACTING PARTIES to the GATT. Any

signatory may upon such notification, request an immediate meeting of
the Committee.

2.7.19(8).1 Interpretation, paragraph 8

Paragraph 8 allows withdrawal at any time, to become effective sixty
days after the GATT Birector-General receives written notice. Any signatory
may then request a Committee meeting, pres.mabl; to determine the coverage of

the agreement.

Article 19 - Non-application of this Agreement between particular signatories

2,7.19(9) Text, paragraph 9

9. This Arrangement shall not apply as between any two signatories
1f either of the signatories, at the time either accepts or acceeds
to this Agreement, does not consent to such application.

116



219

2.7.19(2).1 Interpretation, paragraph 9

Paragraph 9, like GATT Article XXV, allows a ai.n;*éry to refuse to
accept the application of the Code between it and another signatory if the
nonconsenting party makes known its nonacceptance at the time of its or the
other party's acceptance or accession. Execution of the provisions of tnis
paragraph could result in an ¢xception to moat-favored-nation application of
the Code's provisions smong signatories.

Article 19 -~ Annex

2.7.19(10) Text, paragraph 10

10, The Annex to this Agreement constitutes an integral part thereof,

2.7.19(10).1 Interpretation, paragraph 10

Paragraph 19 provides that Annex A, containing an "Illuatrative List

[y

of Export Subsidies,” referenced in Article 9 of the Code is an integral part

of the Code,

Article 19 - Secretariat, Deposit Registration

2,7.19(11-13) Text, paragraphs 1i-.3

Secretariat

11, This Arrangement shall be serviced by the GATT secretariat.
Deposit

12. This Arrangeuent shall be depositeud with the Directur-General to
the CONTRACTING TARTIES to the GATT, who shall promptly furnish to
each signatory and each contracting party to the GATT a certified
copy thereof and of each smendment thereto pursuant to paragraph 7,
and a notifi-ation of each acceptance thereof or accession thereto

pursuant to ; cagraph 2 or each withdrawsl therefrom pursuant to
paragraph ~ above.

Regi.ttltion

13. This Arrangement shall be registered in accordance with the
provisicns of Article 102 of the Charter of the United States.

50~13¢ O - 79 - 1§



Done st Geneva this day of nineteen
hundred and seventy-nine, in a single copy, in English, French, and
Spanish languages, each text being authentic.

2,7.19(1i-13).1 Interpretation, paragraphs 11-13

Paragraphs 11-13 provide that the code will be serviced by the GATT
Secretariat, deposited with the GATT Director-General, registered in
accordance with the United Nations Charter and thut an English, Prench, and
Spanieh text shall each be autheantic.

MFN MFN Trestment in the Application of the Subsidies/Countervailirg
Mrisures Code

The Code addresses three provisions of the GATT: Article VI
(countervailing duties), Article XVI (subsidies), and Article XXIII (dispute
settlement), The obiigations undertaken by signatories to the Code which are
not required in the underlying GATT provisions raise the issue of conditional
MFH{ treatment. Indeed, section 102(f) of the Trade Act of 1974 anticipltea
that unconditional MFN Ereatment may discourage the lowering of trade
barriers. Similarly, the Senate Finance Committee recognized the strygtural
problems of the Article XVI provisions concerning expurt subsidies being
adhered to Y only 17 countries and stated that there would be little
incentive for other countries to incur such obligations if they could receive
all the benefits of the Code without incurring obligations. Y

The Protocol of Provisional Application relieved the United States of
any. requirement to adopt a marerial injury test under Article VI. As a
signatory to the Code, the obligation of the United States to employ a

material injury test in countervailing duty determinations arguably could

1/ Senate Finance Committes Report No. 93-1298, at 77-78.
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extend only to otler signatories of the Coce. This is not a hypothetical
consideration. The Code does not exempt the outstanding countervailing duty
orders of the United States from the injury test obligation. If the injury
test is administered on a most-favored-nation basis rather than being confined
to signatories, over 75 import/injury investigations wust be conducted. Of
course, there are po}icy reasons for applying the material injury test on an
unconditional basis; viz, the international harmonization of import
adminialration and regulation, There ave also the practical problems of
conducting procedurally different investigations if the material injury test
is not applied on an unconditional basis.

Arguments for extending Code obligations only to other Code
signatorias include (1) the nature of the gpplication of countervailing duties
eand (2) tke continued application of the Protocol of Provisional Application
to the V.S, countervailing duty statute. The first argument is based upon the
observation that although GATT Article I employs expansive language, tpe
Article is not addressed to the investigation of imports under the provisions
of Article VI. 1/ Govermmenr: enjoy a prosecutovial discretion in the
self-initiation of countervailing duty iaveatigations. An investigation being
conducted with respect to a subsidy provided by one trading partner does not
obligate a GATT Contracting Parfy to investigate all imports from other
trading partners vhich maintain comparable subsidy programs. Thus, it can be

argued that there is no violation of the mcst-favored-nation provision of GATT

1/ Article I provides that , . . any advantage, favor, privilege or immunity
granted by any contracting party to any p.oduct originating in or destined for
any other country shall be accorded immediately and unconditionally to the

iike product originating in or destined for the territories of all other
contracting parties.

119



222

Article I in confining the imposition of countervailing duties to imports of
the products of the contracting party which were the aubject of the
investigation, However, a contracting party not signatory to the Code could
argue a nullification and impairment of Article I under the Article 23
procedures. There is a possibility that the votes in the full GATT would be
sympathetic tc such a challenge.

The GATT obligations are incurred through the Protocol of Provisional
Appliclkion waich contains en exception for existing inconsistent
legislation. The U.S. countervailing duty statute existed without an injury
test prior to the U.S. undertaking to apply Article VI of the GATT "to the
fullest extent not inconsistent with existing legislation.” At the time the
countervailing duty statute was smended to cover duty-free articles (sectinn
331 of the Trade Act of 1974), an injury provision was added, in part because
the application of the law to duty-free merchandise was not contemplated in
existing legislation when the Protocol was signed. It can be argued that any
amendment of the U.S. countervailing duty statute to implement an ianry test
for dutiasble merchandise will waive the application of the pteexi;ting
inconsistent legislation provision of the Protocol of Provisional Anplication
and the United States will no longer be entitled to "grandfather" its
countervailing duty law under Article VI of the GATT. Arguably, then, a
failure to extend an injury test to the dutiable merchandise of a contracting
pa;ty vhich was not a signatory under the Code could constitute a breach of
GATT obligations under Atiicle VI and XXIII. Again, the votes in the full
GATT might be sympathetic to such a challenge, Even in this situationm,

however, the right to an injury test would not necessarily extend to nations
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which were not members of the GATT. Nations not parties to GATT which have
bilaterai agreements with the United States containing MFN clauses might argue
that countervailing duty investigations amount to import restrictions within
the meaning of MFN clauses, On the other hand, should the implementing
legislation explicitly limit the extension of an injury test to the dutiable
products of the signatories to an internatioral underctanding concerning
subsidies/countervailing duties, 1t is possible for the United States to argue
that thé status of the countervailing duty statute -- by virtue nf comparison
to its amendment under section 331 of the Trade Act of 1974 -- would not be
changed from preexisting legislation for the.;!rpooe of interpreting the scope
of the GATT Protocol and that equal treatment is available to any nation which
negotiates terms for accession to the Code with the Committee of Signatories
within » terms of Article 19, paragraph 3 of the Code.

In cthe case of Article XVI, the provisions of the Code would deprive
the Executive Branch of the discretion to take retaliatory action against
other Code signatories under the authority of section 301 of the Tr-delAct of
1974 unless it had the expreas authorization of the Committee of éignatorios
to do so. Similarly, the Code would appear to provide the Executive Branch
vith an obligation in the form of a required "policy" rationale for exercising
a statutory disrapproval of affirmative orders of the U.S. International Trade
Commission under section 337 of the Tariff Act directed against the export
priéing of nationals of other signatories in caaei vhere those nationals were

subject to or participants in government subsidy programs. These limitations

would not apply to non-signatories.
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With respect to the Article XXII1 dispute settlement procedures of
the GATT, it appears that the dispute mechanism of the Committee will be
limited to those disputes in which all of the parties are Code signatories.

IAC Proposed revision of the International Antidumping Code

During the negotiation of the Code on subsidies/countervailing duty
measures, several delegations agreed that it would be necessary to ensure
consistency between the “easures drafted for implementing GATT Article VI
concerning countervailing duties and parallel provisions with regard to the
elaboration and implementation of Article VI in the International Antidumping
Code. 1/ The results of this endeavor 2/ harmonize the factors to be
considered in determining whether material injury exists, 3/ the injury
causation requirement, and the definition of domestic industry. The injury
factor in countervailing duty investigatione relating to an increased burden
on government agricultural support programs was not added to the International
Auntidumping Code. With regard to causation, the International Antidumping
Cude will abandon the "principal cause" sf injury criterion, i.e., thn; the
dumped imports must be greater than any other singla cause of injury. The
causation test for the countervziling duty investigation is adopted for its
replacement. Article 6, paragraph 4, o. the Code on subsidies/countervailing

duty measure and Article 3(d) of fhe revised International Antidumping Code

provides that ——

1/ See, for exampie, MIN/NTM/W/210, dated 19 December 1978, page I, note‘T
2/ See documents COM.AD/W/90 (March 27, 1979) ard MTN/NTM/W 232.

3/ Includiag threat of material injury and meZerial retardation of the
establishment of an injury,
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It muat be dewonstrated that the subsidigzed (or dumped) imports are,
through the effect of the subsidy, causing injury. . . .There may be
other factors which at the same time are injuring the industry, and
the injuries caused by other factors sust not be attrib ted to the
subsidizsed (or dumped) imports.
The difficulties enco;ntered with the concept of the "principal cause” of
injury are discussed in connection with the interpretation of Article 6,
paragraph 4 of the Code on subsidies/countervailing duty measures. The
definitions of domestic industry were aleo harmonized with the result that the
reviseA Internaticnal Antidumpirg Code recognizes that the U.S. Constitution
has been interpreted to prohibit the application of antidumping duties on a
regional port basis.

In addition to provisions concerning the determination of injury im
antidumping investigatiors, the proposed revision of the International
Antidumping Code requires that the national authorities conducting such
investigations provide notice to parties subject to vhe investigation, provide
participants in investigations access to nonconfidential information, publish
preliminary and finsl determinations with their bsses and reasons, ln; limit
the durstion of provisional measures to four months unless expott;ra
representing a significant portion of the trade subject to investigation
request six months. The pruposed revision of the International Antidumping
Code also establishes a dispute settlement mechanism within the Committee of
Signatories. 1/ Unlikc the code concerning subsidies, the dispute settlement

mechanism for antidumping is not designed to erforce international agreements

about commercial practices, but, rather, it is to ensure that national

T 1] Article 15, WIN/NIM/W,232 and Add. 1 and Corr. 1.

123



226

antidumpiiy proceedings are conducted consistently with its provisions.
Should the Committee dete: rine that an antidumping proceeding is conducted in
a manner inconvistent with that Code's provisions, the Coumittee may authorize
the exporting signatory, whose benafits under the code were nullified or
impaired, to take whatever countermeasures the Committee authorizes. 1/
Although the MTN emphasized the harmonization of antidumping and
countervailing duty investigations, we would note that there are two
uigniﬁiéant distinctions between sntidumping policies and policies concerning
goverment subsidies and countervailing duty actions. As a practical matter,
subsidy disputes and countervailing duty neanﬁres require government-
to-goverment consultation and negotiations. This is not the case in
antidumping measures unless nonmarket economy countrie. are the subject of
antidumping proceedings. Second, there are significant distinctions in the
underlying rationals for antidumping mesasures and countervailing duty

measures. Kenneth W. Dam articulated these differences --
Unlike antidumping duties, which are designed to offset lower prices
attributable to price discrimination by foreign private exportars,
countervailing duties are designed to offset low prices attributable
to subsidies by foreign goverments. This difference leads to
several observations. The first is that the arguments for permitting
countervailing duties are somewhat more forceful, from a free-trade
perspective, than the arguments for antidumping duties. Prom such a
perspective countervailing duties merely seek to offset the
distortion arising from foreign governmental interference in.a free
international market, whereas antidumping duties compound the
distortion created by fcreign private monopoly in that they assure
that local purchasers will also pay the monopoly price. 2/
(Emphasis in original; citation omitted)

v

17 MTN/ 27 (Kprx[ 1T, 1979).

2/ Kenneth W. Dam, The GATT: Law and International Economic Organization
(1970), at 177-178.
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From this perspective it is apparent that the harmonization of national
antidumping and countervailing duty measures may further inject international

political conmiderations into the processing of individual sntidumping

investigations, 1/

1/ Compare, Jacob Viner,<"internntionll Relstions Between State-Controlled
National Economies,” 34 American Economic Reviev 320 (1944),
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Background
!

This paper presents an overall picture of levels and patterns of
subsidization in several major trading countries. Countries' own definitions
and documentation of subsidies serve as the dats sour:e. The data presented
do not cover all types of possible aubsidization nor do they give fine detail
as to the products subsidized. However the data do give a broad picture of
acknowledged subsidization that would be difficult to obtain from any other
source.

A subsidy can be thought of as a benefit bestowed by a government upon a
product or industry which allows more production than there would be without
the benefit. The economics of a subsidy's possible relationship to trade is
quite straightforward. The additional subsidized production could replace
imports and/or increase exports, and countries without subsidies might

»
experience more import competition or lose export markets in the subsidizing

country or in third countries.

The United States csn resort to countervailing duties if subsidized
products enter the U.S. market., As a practical matter the authority for
Presidential retaliation under sectiom 301 of the Trade Act of 1974 and the
rights of the U.S. to the consultation and dispute settlement mechanisms of
the General Agreement on Tarriffs and Trade have not provided a recourse for
D.§. exporters whose exports to subsidizing countries' houwe markets or
third-country markets have been displaced. The possibility of U.S. export
displacement has been a major reason behind a U.S. effort to negotiate a code
on subsidy practices that might affect trade. 1In the proposed code the United
States would have to provide an injury test in countervailing duty cases, but
in return would get the right to withdraw its GATT concessions in respouse to
subsidies shown to displace U.S. exportas.

Subsidies can take many forws and can appear at different stages of the
production process. Therefore unless a subsidy is clearly labelled as

applying only to exports, it is not easy to define a trade distorting
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subsidy. A definition including only direct government grants to private
industry would exclude benefits bestowed by governments in the form of cax
credits or subsidized inputs to production. A definition which covers only
subsidies to exports may overlook export and import substitution incentives
resulting from domestic subsidy programs. On the other hand, broader
definitions might complicate injury tests designed to isolate subsidy-related
trade problems from other factors affecting trade and production. 1/

The enalytical problems involved in measuring levels of subsidization and
quantifying subsidies' trade effects are important considerations in designing
procied .. .8 to limit the use of subsidies. The cost of information-gathering
in this area is probably high. Efforts made to measure the trade effects of
subsidies have not been very successful. The measurement and quantification
problems are compounded because there is a considerable amount of variation in
the mode and degree of government participation i: the economies of the
developed countries and even more variation among the developing countries.
The snalytical problems suggest that conaiderable effort will be required to
nske effective use of any procedures designed to investigate the trade
distortion efforts of subsidies. This is especially true if a subsidy must be
linked to trade induced injury.

This paper presents data on subsidies whose existence has been
acknowiedged and documented by the subsidizing governments. For the most
part, this means using published government data on a disbursement basis. 2/
The basic purpose of the data is to highlight the levels and broad areas of

acknowledged subsidization in major trading countries.

1/ The subsidy code would require an injury test as a prerequisite for the
imposition of countervailing duties. The section of the code dealing with
"serious prejudice" due to the use of subsidies also requires "an economic
examination of the impact of a subsidy on trade and production."

2/ Some of the data include sustained lorses of public corporations and
other forms of subsidization. However, the level of aggregation of the data
a8 well as the lack of detailed explanation of its preparation, preclude a
detailed explanation of its composition. Moet of the sector data presented
comes from input-output tables which usually give figures for sector
subsidization but which do not document the calculation of the figures.
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Aggregate Levels of Subsidization in
Selected Countries

The Organization for Economic Cooperation and Development (OECD) gathers
1ational income accounts data in o common format. These data include
subsidies of general governments 1/ as published in their national accounts
schemes.

Tablee 1, 2, 3, and 4 present this data and related information in a
comparable form for several countries, including the major trading partners of
the United States.

The ratio—subsidies paid as a percent of govermment disbursement-gives an
indication of government subsidization activity in a country. Of the 18
countries shown in table 1, the United States had the lowest rate of
acknowledged subsidization in each year, with subsidies averaging only 1.6
percent of current government disbursements duriu& 1964-75. HNorway had the
highest rates after 1968, with subsidies averaging 14.0 percent of current
disbursements, followed by Finland with subsidies averaging 11.6 percent of
disbursements. These can be compared with the average subsidies for ail
countries and all years shown of 5.3 percent of current disbursements. After
1964, a calculated average subsidy rate for all countries in the table tended
to rise annually, while the subsidy vates trended downward for the United
States.

Although table 1 suggests that the U.S. government subsidizes less than
the governments of our trading partners, it is poasible that some countries
vith high gove.nment subsidy 'disbursement ratios have low disbursements (i.e.
4 low level of govermment participation in the economy); therefore it is

Decessary to account for this possibility. Table 2 shows current general

1/ General government means national and regional government.
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government disburscments as a percent of gross domestic product (GDP) for
selected countries. This table highlights the variation in govermment
participation in the economies of the countvies listed. Current disbureements
48 a percentage

of GDP for Japan averaged 15.4 percent for the 12 years shown, the lovest rate
in the table. The Netherlands had the highest ratio of curreat disbursements
to GDP, averaging 42.6 percent for the 8 years for which data are available.
The United States, with current d_.bursements averaging 29.3 percent of GDP
over the period 1964-75, is very close to the overall average of 29.7 percent
for all countries and all years shown. The lack of relationship betveen the
ratios in tables 1 and 2 is highlighted by a correlation coefficient of 0.07
between the columns of thc tables for the year 1972. This means there is no
statistical rslationship between the ratio of subsidies to disburasewments and
the ratio of government disbursemeants to GDP. Thf: resuylt discounts the
possibility that subsidies may be high just because goverrment participation
in the economy is high. However, to provide more certainty, a meaaure was
created that compares the rate of subsidization in the economy across
countries.

Tables 3 and 4 provide a comparison of the degree of subsidization of the
economies of gelected countries. Here subsidies are shown as a percentage of
gross domestic product and, interestingly, correlate quite highly with the
measures in table 1. 1/ This means that in spite of the variation in the
degree of government participation in the economy, countries having
govermmenty with & high ratio of subsidies to disbursements also teand to have

a high ratio of subsidies to GDP or a high rate of subsidization iu the

econony. 2/

l/ The data in columns for 1972 of tables 1 and ] have a correlation
coufficient of 0.91.

2/ Note that it caun be argued that increased government participation in the

economy increases the likelihood of subsidization in forms other than & direct
disbursement basis.
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Cf the developed countries listed in table 3, the United States had the
lowest rate of subsidy in the economy in all yeavs, with subsidies averaging
0.5 percent of GDP over the 1964-75 period. Subsidization of the ecconomy in
Norway was highest with an overall average of 5.4 percent of GDP, followed by
Finland averaging 3.3 percent. A calculated overall average subsidy as 2
percent of GDP for all years and all countries shown was 1.6 percent. A
calculated average subsidy for all countries as a percentage of GIDP rose each
year except in 1971. The subsidy rate declined for the United States and
Australia in the 1970's.

Table 4 shcws subsidies as a percentage of GDP for five developing
ndtions. Calculated average rates for these countries for the years shown is
1.7 percent, with Venezuazla and Korea lowest at 0.2 and 0.3 percent, respec-
tively. These latter rates are even lower than the U.S. rate shown in table 3.

While the data within the tables are not st;ictly comparable (some use the
present and some the former system of naticnal accounts, i.e., slightly
ditferent definitions of subsidies 1/), the figures are an indication of

absolute and relative levels of acknowledged subsidization and ‘trends

therein. The data generally Suggggt that the United States subsidizes less

than its trading partners and that subsidization has decreased in recent years

in the United States, while it has increased in other major trading countries.

In order to compare U.S. subsidy levels tc an average of its major trading
partners, the U.S. level of economic subsidization is compared with the:
trade-wveighted average of economic subsidization rates of other countries in
table 3. 1In 1977, U.S. subsidies were about 0.3 percent of GDP. Using 1977
U.S. exports to other countries in table 3 as weights, the 1975 trade-weighted

average foreign subsidy is 2.1 percent of GDP. Chart 1 presents thia

l/ For an explanation of differences in national accounts definicions of
subsidies, see the footnotes of table 1.
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Chart 1.-- Ratios of aubsidies to GDP for the United States
- snd 1ts trading partners, 1970-75.
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1/ U.S. subsidies as a percent of GIP.

'5/ A trade-wecighted average of foreign subsidies as a percent of
()1 2
" Source: Calculated from data in table 3 (using 1977 U.S. exports
as welghts).
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calculation for the years 1970-75. 1Imn 1975, the average level of
subsidization in the trading partners of the United States was shout seven
times as great as the level in the U.S. economy. This is an iacrease over the
relstive levels in the early seventies, when foreign subsidy rates averaged

about twice the U.8. level. If the increased relative levels of subsidization

distort trade in a manner unfavorable to the United Statzs, then the (nited

States would appear to have very much to gain from a code designed to reduce

trade distortions caused by subsidies.

Subsidization Patterns Within Selected Countries

Some information is available for selected countries concerning sector
patterns of acknowledged subsidizetion. Tables 5 through 9 show the
nllocnt%cn of nu?qidiea by broad sectors for selected countries and the
corresponding ratios of exports to production and imports to apparent
consumption. These statistics wer~ zalculated frourthe national input—output
tables which were published in the countries' national statistics. 1/

Table 10 shows the five sectors in each of these countries receiving the
largest shares of total subsidies paid. Table 11 compares the sector
allocation of subsidies for these countries and table 12 gives published
information on subsidies for the United States.

These tables do not give details of subsidy programs nor do they
necessarily include all forms of subsidizations that occur (e.g., the subsidy
elements of a low-interest government loan or tax relief programs may not be
entirely included). However, the subsidies are importeat because they are
prominent enough to require their documentation in the construction of a

country's input-output table.

1/ laput-cutput tables are an economic Tenapshot" of value flows in an
economy. National accounting principles require that major sector
subsidization be accounted for in the conatruction of such tables.
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It is important to keep in mind that the sector deta on subsidies is
aggregate. This could mean ;:.hnt vhile subsidies are a fairly small percentage
of aggregate sector production, they could apply only to particular
commodities or production activities within a sector and thus be very
important ou a product Sali.. Also note that the data may not include small
product oriented subsidies of various forms which were not deemed important
enough to affect the broad sector value flows documented in an input-output
table. The data presented below are best interpreted as an identification of
sectors vherein major subsidies are documented by the govermmeats and as a
rough estimate of the level of subsidization by broad sector group‘ing. A
brief country-by=-country description follows.
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Japan

In terms of the rntio of subsidies to production, coal and lignite
production receive the largest subsidy in Japan. Since J;pan already imports
86 percent of coal and lignite consumed, this subsidy most likely is sup-
porting a small domestic mining operation. The second largest sector
receiving subsidies is the grain-milling sector, in which subsidies account
for 24 percent of total output vslue. This sector has little cxport or import
trade. Furthermore, whest flou.. rice flour, and groats and meal of wheat and

rice were subject to import quotss in 1978. 1/ Thus it would appear that
import restrictions accompanied by subsidies encourage domestic production in
this sector. Although there are few exporta, it is possible that protection
and subsidies in this sector would discourage U.S. imports. This subsidy is
important because it accounts for 37 percent of Japanese subsidies in the 1975
i“P“t'outppt table. The other sector in which ssbsidies might affect trade is
agricultural products. Seventeen percent of Japanese subsidies in 1975 were
in this sector, although the over;ll sector subsidy rate was only about 6
percent. Mo»" of the other Japanese subsidies appear to be in the service
sectors, where effects on production and trade would be indirect. The data
suggest that, since there are few exporfl from Japan in the sectors receiving
a significant share of the subsidies, if Japanese subsidies affect trade, it
is likely to be on the import side where subsidies cause the oubn;itution of
domestic production for imports. For the United States this would mean ghlt
Japanese dirzct subsidies would likely discourage U.S. exports to Japan. The
'.acubliiie- documented in the Japanese input-output table are less likely to-l
displace U.3. goods in the U.S. market or in third markets since Japanese

exports from the major subsidized sectors are small., 2/

l‘ JETRO Overseas PR Department, Focus Japan, March 1978, vol. 5, No. 3,
p. #3,

2/ Unless, of course, a mmall subsidy is concentrated on particular products
within sectors.
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Canada

The 1971 Cenadian input-output table indicates that the ratio of
subsidies to output was fairly small in all sectors producing goods. In fact,
less than 15 percent of total subsidies were in such sectors in 1971. Of this
15 percent, half were in agriculture and thus could affect trade, since 27
percent of the agriculture output was exported and 13 percent of agricultural
products consumed were imported. The subsidies that went to service sectors
(85 percent of total subsidies going to sectors numbered higher than 74) could

affect goods trade indirectly.

West Germany

Subsidy rates (ratio of subsidies to sector output) were fairly low for
all sectors in West Germany in 1970. However, 26 percent of the subsidies
were in agriculture, a major importing sector. Since agricultural (and food)
exports are generally fairly small, the data suggest that subsidies in these
sectors are likely to keep imports out rather than promote exports. Small
subsidies are distributed throughout several other sectors that produce and
trade goods. However, strong conclusions can not be drawm about the
relationship of these subsidies to trade. 1/ As is generally trus for any
aggregate figure, it is possible that a small subsidy in an aggregate sector

is very important for particular products within the sector.

1/ Correlation analysis proved to be inadequate to generally link subsidy

patterns fo trade patterns across sectors for the data derived from country
input-output tables.
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Twenty-six percent of Italy's 1970 subsidies were for agriculture,

forestry, and fishing. Exports in this sector were fairly low, suggesting

that these subgidie=s might have kept out imports. Other subsidies in goods-

producing sectors were small, and no conclusions are suggested concerning

_ their possible trade effects.

Netherlands

The largest share of Netherlands subsidies (40 percent of the total) in

1971 went to the milk and dairy products sector. The next largest share (20

percent) vent to an "other foods" sector. Both of these sectors had
significant exports and some imports. The coal mining sector also received

some subsidies and had some trade. Because of the high ratio of subsidy paid

to output value in milk and dairy products, thil’pubnidy most likely affected

both export and import trade.

United States

The Survey of Current Business publishes data on subsidies each year for

the United States. These data are reproduced in table 12. The figures

labeled "Federal subsidies" plus "State and local subsidies" are the source of

data given by the OECD data in tsbles i-3. An argument can be made for adding

deficits of government enterprises for those enterprises which always run a
deficit and therefore must make up the deficit out of tax reveaue. Table 13
gives a breakdown of the distribution of subsidies by sectors excluding and

including deficits of government (federal and local) enterprises for 1975.
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Table 13.—Percentage distribution of U.S. subsidies, by sectors, 1975

: 3 Subsidies plus deficits
Sector .1 Subsidies of governmert enterprises
: (1) : (2) 1/
: !
Agriculture : 16 11
Housing : 50 25
Transportation-—~—--—-=ew=on- : 12 3 19
Other ~—- : 2/ 23 45
: 100 : - 100
H 2

1/ This includes subsidies in col. (1) plus the deficit of Commodity
Credit Corporation added to agriculture, state and local government public
transit deficits sdded to transportation, and the postal service deficit
added to "other."

2/ Subsidies to exporters of farm products and to railroads (83 percent
of the "Other" category). Seventeen percent of this figure is for State
and local subsidies. .

Source: Calculated frowm data in table 12.

Note.~-Because of rounding, figures may not add to the totals showm.

»

The data in table 13 indicate ;hat U.S. agriculture received soae
subsidies in 1975, but that most other subsidies went to sectors producing
services (i.e., all other sectors in the table). The exception is a subsidy
suggested in footnote 2 to tadle 13 for exporters of farm products (which is
lumped together with subsidies to railroads). The Export-Import Bank is
mentioned in a footnote.on goverument enterprises; however, it does not

normally run a deficit. 1/

1/ Agy documentation of the Export-Import Bank's subsidization of trade
would involve complex calculation of the subsidy element in its loan programs.
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Table 14 gives the distribution of subsidies for major trading countries

by very broad economic sectors.

Table 14.--Percentage distribution of subsidies for major trading
countries, by sectors, 1970, 1971, and 1975

t : 3 : tNether- : United
8ector + Japan, :Canada,:Cermany,:Italy,: lands, : States,
: 1975 : 1971 : 1970 : 1970 : 1970 : 1975 1/
s H s H : s
Agriculture and food : : : H H :
'products, forestry, and : H H H H H
fishing -— 3 59 : 10 : 32 ¢ 28 : 72 16
Minerals & fuels--=--==—= : 3 : 4 ¢ 4 3 4 ¢ 4 0
Manufactures——-==-=—=~==- : 0: 0: 2 4 0: 0
Transportation=---=~-=—=—==~ : 13 ¢ 30 : 23 : 39 : 7 : 12
Other services 2/--~=-==- : 24 33 ¢ 40 : 26 : 16 : 73
H 100 : 100 : 100 : 100 : 100 : 100

1/ Col. (1) of table 13 (housing and "other” in table 13 are put under
"other services" in this table).

2/ Comsitruction, utilities, wholesale aud retail trade, finance, and other
services.
Source: Calculated from data in tables 11 aneé 13.

Kote.~—Because cf rounding, figures may not add to the totals shown.

The data in table 14 suggest that major direct subsidies are found mostly
in transportation, other services, and agriculture (agriculture and food
products, forestry, and fighing). Since traded goods are directly associated

with agriculture, minerals and fuels, and manufactures, one can conclude that

8 subsidy code omitting agriculture and food products would exclude an

importunt sector which does receive significant subsidization in many

countries. 1/ 1f the code allows for indirect effects of subsidies on trade

lj Although the input~output tables for the United Kingdom do not break out
subsidies, they do have a category '"met taxes linked to production' which has
a large negative figure for agriculture and food products. A negative sign
means a subsidy i the notation; hence the United Kingdom pattern may be
similar to those of other countries in table 14.
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(e.g., subsidies to transportation and other sarvices), it would also be more
affective. However, measurement of the trade effects of such {ndirect
subgidies would present difficult empirical, if not legel, problems.

While there are subsidies in agriculture and manufacturing sectors in
sany countries, the data presented here do not tell us wvhich sectors are

experiencing the greatest growth in subsidization.

Official Complaints About Subsidies in the General Agreement
on Tariffs and Trade

The General Agreement on Tariffs and Trade (GATT) maintains an inventory
of complaints about subsidies which were submitted to the GATT by contracting
parties during the years 1974 through 1977. The GATT inventory lists more
than 100 types of complaints about subsidies or subsidized products. The
documentation of the subsidies in the GATT inventory varies considerably in
quantity and quality. In some cases detailed pr8duct and subsidy information
is given; in others, only a general complaint is made with little supporting
documentation.

About 40 percent of products listed in the GATT inventory cover the
subsidy practices of the European Community (EC). 1/ The bulk of these
products were agricultural products, processed food products, and food-related
themicals. The conplcintl did not give country detail about subsidies since
the program is Community-wide and is intended to offset export price
disadvantages resulting from the Community policy of supporting product prices
above world market levels. Thus the complaints are directed against a subsidy
associated with the Community's common agricultural policy.

In addition, the GATT inventory has complaints about other products and

services in specific European countries. These products included motion-

1/ A fairly detailed description of EC subsidies (product, amounts, and so
forth) is given in the GATT inventory complaint filed by the United States.
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picture films in West Germany, Italy, and the Netherlands, and iron and steel
products, export insurance, shipbuilding, and paper in Italy.

The GATT inventory also contains complaints against subsidies for tires
snd motion-picture film in Canada an well as cowplaints about film subsidies
and a general tax deferral scheme in Japan.

It is relevant to compare the broad pattern of complainte found in the
GATT inventory with the broad sector patterns of acknowledged subsidies
documented using countries' input-output tables. Clearly there is a strong
degree of coincidence, since the bulk of the acknowledged subaidies and
complaints fall in agricultural and food-product sectors. This coincidence is
especially strong for the European Community countries. The GATT inventory
does not contain complaints about agricultural and food subsidies in Japan or
Canada as one would expect, given the subsidies in these sectors documented by
the Japanese and Canadian Governments. Also, ths GATT inventory contains few
complaints ahout service-sector subsidies. This is significant considering
the importance of these subsidies in governments' own accounting of their
subsidy practices. It suggests that either (a) indirect subsidies arc more
acceptable practices or (b) any possible link of these subsidies to trade is
too remote for easy detection.

One can conclude that the subsidy complaint pattern in the GATT inventory

enforces the view that a subsidy code not covering agricultural products would

wveaken the code. However, if there was evidence that subsidies to manufactured

products were increasing beyond the levels indicated in the countries'

input-~output tables, then the code would have a "deterrent" value. Also, it

would appear that GATT contracting parties are not as worried about subsidies
to service sectors which could operate as indirect subsidies to sectors
producing traded goods.
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Additional Consideraticns 1/

Subsidy elements may be present in many government programs. It is

difficult to measure the subsidy element in some programs and even more

difficult to relate that element to trade. An example would be the problem

posed by determining the subsidy element and the trade effects of export
credit insurance programs of governments. Such programs guarantee export
credit advanced by commercial banks, and can have subsidy elements to the
extent that they encourage exports by providing financing costs below market
rates, If it were possible to measure the subsidy e'ements, then the next
step would be to determine what exports would have been if official export
credit insurance programs did not exist. Such a determination could be
difficult and time consuming. 2/.

One of the most complete documentations of the possibilities for

subgidization is given in the Annusl Report; 1973-74 of the Australian

Industries Assistance Commission (IAC). The IAC was given the mandate to
document 21l assistance to the érivate sector, whether direct or indirect.
Thus its annual report documents assistance as direct subsidies, grants,
low-interest losns, tax-revenue losses, as well as traditional protection
devices such as tariffs and quotas. Less obvious items considered to be
sssistance devices include tar rebates for exports, export market development
allowances, research and development grants for export products, structural
adjustment assistance, bounties to production sectors, investment allowances,

postal concessions, export insurance, workers' training grants, and natural

1/ A more complete discussion of these considerations can be found in a
report delivered by the Commission to STR. ("Impact of Foreign Export
Svbgidies,”" Office of Economic Research, U.S. International Trade Commission,
August 1977).

2/ An argument for some sort of injury test (e.g., documentation of sales
lost in domestic or foreign markets because of subsidies) is that a
determination process has to begin somewhere and that a party being injured
would be an appropriate initiator for such a process. This institutional
process wosidtelso cut down on the need for complex investigatory work since,
aside from some general equilibrium arguments, some subsidies may injure mo
one except the taxpayers of the subsidizing governments.
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disaster reliet. The IAC report shows that subsidiea constituted asbout 40
percent of Australian assistance to agriculture, 5 percent of the assistance
to mining, and about 65 percent of the assistance to manufacturing.

The difficulty of quantifying the trade effects of subsidies as well as
the subsidy element ir many government programs is illustrated in & recent
book on subsidization ol manufactures in the United Kingdom. 1/ This book
quantified and summarized British assistance to industry in 1971. Included
were the write-offs against losses of the government-owned British Steel
Corporation, direct grants and subsidies, and subsidy elements in loans. This
study indicated that only about 1 percent of total United Kingdom
subsidization to industry consisted of subsidy elements in loans. The
remainder was direct grants (for various purposes including research and
development), subsidies, and losses of public corporations. Making a statis-
tical comparison across the manufacturing sectorseof the economy, the study
was oot able to reach any strong conclusion about the effect of the subsidy
pattern on sector trade patterns. ‘There was some weak evidence that trade
balances were more positive (or less negative) in subsidized sectors. However,
thi:re was no statistical evidence as to whether the improvement was on the
export or import side.

Recent studies of developing countries' trade policies have suggested
that countries which intervene with export incentives have a tatter record of
growth than those which provide heavy protection to their domestic industries.

One "overview' study has concluded that developing countries can speed the

1/ G. Denton, §., O'Cleircacain and L. Ashe, Trade Etfects of Public
Subsidies to Private Enterprise, London, Macmillan, 1975.
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development process by subsidizing exports. 1/ On the other hand, this study
suggests that the reason this strategy may be more successful than import
substitution policies is that developing country goveroments cannot afford to
subasidize very much and therefore an export incentive (subsidy) program has to
be much more marke’ oriented and efficient than one which protects highly
inefficient import industries (note the relatively low overall subsidy rates
for most of the developing countries in table 4). Traditionally, developing
countries have used a complex mix of protection devices and sume subsidization
in order to develop their production capabilities. Because of the growing

importance of U.S. trade with developing countries, it would seem important

that a subsidy code provide some way of dealing with serious problems caused

by subsidization in developing as well as developed countries.

A major problem in assessing trade effects of asubsidies is that many
factors combine to determine trade patternus, andsthese factors change relative
to each other and among countries over time. 1In demand terms, for example,
imports usually respond to domestic economic growth, and exports respoqd to
foreign economic growth. In terms of resource allccation among sectors »f an
economy, & subsidy or profits or any other incentive that keeps resources in
one sector by ¢_.fault keeps them out of another sector. If incentives such as
subgidies are eliminated, nonsubsidized sectors would benefit over a longer
period because more resources would be available to them. This consideration
presents a particularly difficult analytical problem when an attempt is made
to quantify what trade would have been had the subsidy not existed. Thus the
argument can be made, for example, that a decrease in European subsidization

to agriculture would benefit U.S. agricultural trade but might harew U.S.

1/ phagwatj and Kruger, "Exchange Control, Liberalization and Economic
Development," American Economic Review, May 1973.
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manufacturing trade because resources would be released from European

agriculture into European manufacturing. While these general "equilibrium"

effects seem abstract, their possible impacts should be investigated if the

MIN results in & subsidy code that could make major changes in the sector

subsidization patterns in the economies of major trading nations.

Finally, there is the question of dealing with subsidies given by
regional or local governments (tax holidays, and so forth). 1In the United
States, this would be state and local governments; in many countries it would
be regional authorities of various sizes and types. While the legal questions
concerning a céde'a applicability to regional subsidization are complex, the

problems of analyzing the trade effects of regional subsidization would present

additional analytical problems for any body dealing with subsidy cowplaints.
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Table 12.--Subsidies less current surplue of Government enterprises in the United States, 1960-76

(In millions of dollara)

1976

3

1972 1973 : 1974 ¢ 1975

: 1971
T

1970

1969

: 1967 : 1968 :
H : [

1966

1965

1964

1

1862 : 1963

1961

1960 :

e

1

:Subgidies less

1

current sur- @

H

»

plus of Gov-

767

452 ¢ 2,264 :

2,387 : 3,588 : 3,872 :

2,496 : 1,619 :

1,610 :

120 : 1,658 :

1
-t

1,758 :

422 1 1,683

terprises——— 1}

6,316 : 6,192 : 7,805 : 8,223 ¢ 5,277 : 6,727 1 3,946

4,211 : 3,876 : 4,506 1 4,576 1 5,498 : 4,674 : 4,495 : 5,165 :

2,615 : 4,011 :

Yederil—--—---- 3
Subsidies--—— ¢ 1,239 :

2

5,392 : 3,434 2 6,722 ¢ 5,671

4,786 : 6,783 :

6,259 : 4,585 : 4,840

: 4,008 : 3,870 :

3,070

2,399 ¢ 2,310 : 2,800

2,137

780 1

.

Agricul-

508 706

1 1,439 ¢t 1,646 @ 2,137 ; 2,422 1 3,132

3,674 & 3,151 1 3,948 : 2,622

: 3,787 :
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Appendix B

GENFRAL AGREEMENT OM
TARIFFS AND TRADE

Committee on Anti-Duvping Practices

PROPUSED REVISION OF THE AGREEMENT ON IMPLEMENTATIOR

OF APTICLE VI CONISEQUENT TO THE PRESENT STATE OF
FEGOTIATIONS ON BUBSIDIES/COUITTERVAILING MEASURES
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AGREEMINT OF DMFLEMINTATIOR OF ARTICLE VI
OF THE GENERAL AGREEMINT O TARIFFS ARD TRADE

The parties to this Agreement,

Recognizing that anti-dumping practices should not cunstitute an
unjustifiable impediment to international trade and that anti-dumping duties
pay be spplied against durping only if such dumping causes or threatens
paterial injury to an estatlished industry or materially retards the
establishment of an industry;

Consideripg that it is desirable to provide for equitable and open
procedurcs as the basis for a full examination of &umping cases;

Taking into account the particular trale, development and financial
peeds of developing countries; and

Desiring to interpret the provisions of Article VI of the General
Agreement and to eladorate rules for their application in order to provide
graater uniformity and certainty in their implementation;

Disiony 4o grovds for hae Spdey, el bt and Qe feiclaben of dupatet

Reredby agree as follows: witing  ands i Agrament)
PART I - ANTI-DWMPING CODE
Article 1
Principles

The imposition of an anti-dumping duty is & measure to be taken only
under the circumstances provided for in Article VI of the Ceneral Agreement
and pursuant to investigations initiated! and conducted in accordance with
the provisions of this Code. The following provisions govern the application
of Article VI of the General Agreement in so far as action is taken under
anti-dunping legislatiop or regulations. '

Article 2
Determination of Dumping

() Tor the purpose of this Code a product is to be consiGered as deing
dumped, §.¢. introduced into the commerce of another country at less than
its normal value, if the export price of the product exported from one
country to another is less than the comparadle price, in the crdipary
course :0f trade, for the like product vhen destined for consumption in

the exporting eountry. (

Irme procedural action by vhich a signatory formally commepces An
investigation as provided in parspraph (f) of Article 6. -

B-1
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(b) Throughout this Code the term "like product™ (° uit simflaire”)
shall be interpreted to mean 3 product vhich is {dentScal, {.e. alike
in all respects to tbe product under consideration, or in the adsence
of such a product, another product wvhich, although not alike in all
respects, has cbaracteristics closely resenmdling those of the product
wder consideration.

(c) In the case vhere products are pot imported directly from the
country of origin but are exported to the country of irportation from
an intermediate country, the price at vhiech the products are sold froa
the country of export to the country of {mp>rtation shall normally de
compared with the comparadle price in the country of export. Ewewer,
comparison may be made with the price {n the coustry of erigin, if, for
exanple. the products are merely trans-shipped through the country of
export, or such producsts are not produced 1,1,:%2:0 country of exyort, or
there is no comparadble price for them in the country of export.

(4) Vhen there are mo sales of the like product in the ordinery course
of trade in the domestic market of the exporting country or vhen, becsuse
of the particular market situation, such sales 40 not permit a proper
comparison, the margin of dumping shall de determined by comparison
vith & comparadble price of the like product vhen exported to amy third
country vhich may be the highest such export price ™st ghould de a
represestative price, or vith the cost of production in tue courtry of
origin plus a reasonadle amount for administrative, selling and any
other costs and for profits. As s genernl rule, the addition for
profit shall pot exceed the profit normally realized on sales ¢
products of the same general category in the domestic market of the
country of origin.

(e) In cases vhere there is o export price or vhere it appears to the
authoritiesl concerned that the export price is unreliadle decsuse of
association or a compensatory arrangement between the exporter and the
inporter or a third party, the export price may de constructed on the
basis of the price at vhich the imported products are first resold to
an {ndependent duyer, or if the products are not resold to sa
independent dbuyer, or not resold in the condition as imported, on such
reasonable bdasis as the authorities may Getermine.

1\nma in this Code the term "suthorities™ is uscd, it shall de
interpreted as meaning suthoritiss at an appropriate, senior level.

B-2
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(f) 1In order to effect & fair comparison between the export price and
the domestic price in the exporting country (or the country of origin)
or, if applicadble, the price estadblished pursuant to the provisions of
Article VI:1(b) of the General Agreement, the tvo prices shall be
compared at the same level of trade, norrally at the ex-foctory level,
and in respect of sales made at ns perrly as possidle the same time.
Due allovance shall be made in each case, on its merits, for the
differences in conditions andterms of sale, for the differences in
taxation, and for the other differences affecting price comparability.
In the cases referred to in Article 2(e) allovance for costs, {mcluding
duties and taxes, incurred between importation and resale, anid for
profits accruing , should also be made.

(g) This Article is vithout prejudice to the second Supplementary
Provision to paragraph 1 of Article VI in Annex I of the General
Agreement .

Article 3

Determination of Injuryl

(a) A deternination of injury for purposes of Article VI of the General
Agreement shell be based on positive evidence and involve an cbjective
exemination of both (a) the volume of the &umped imports and their
effect on prices in the domestic market for like products, and (b) the
consequent impact of these imports on domestic producers of such
products.

(b) WVith rcgard to volume of the durped imports the investigating
authorities shall eonsider vhether there has been a significant increase
in dumped irports, either in absolute terms or relative to production
or consumption in the importing country. With regard to the effect of
the dumped imports on prices, the investigating authorities shall
consider vhether there has been s significant price undercutting by
the AQumped imvorts as compared with the price of a like product of the
{mporting country, o= vhether the effect of such imports is othervise
to depress prices to a significant degree or prevent price incresses,
vhich otherwise would have occurred, to a significant degree. No ome
or saveral of these factors can necessarily give decisive guidance.

Linder this Code the term "injury” shell, unless othervise apecified,
De taken to mean material injury to a domestic industry, threat of material
injury to a domestic industry or material retardation cf the estadlishment
of such an industry and shall be intervreted in accordance vith the
pnvisionl" of this Article.
i ¢

. B-3
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‘(e) The sxamination of the impact on the industry concerned shall

{nclude an evaluction ¢f all relevant economic factors and indices
Raving a bdearing on the state of the industry such as actual and
potential decline in output, sales, market share, profits, productivity,
return on investments, or utilization of ecapacity; fuctors effecting
domestic prices; actusl and potential negative effects on cash flow,
inventories, employment, vages, growth, ability to raise capital or
{nvestments. This list is not exhaustive, nor can one or several of
these factors pecessarily give decisive guidance.

(4) It_zust be demonstrated that the dumped {mports are, through the
effectsl of durping, causing injury within the meaning of this Code.
There may be Other fectors® vhich at the same time are injuring the
ipdustry, end the injuries caused dy other factors must not de
attriduted to the dumped imports.

(e) The effect of the dumped imports shall de assessed in reletion tc
the domestic production of the like product vhen availadble data permit
the separste identification of production in terms of such criterie

as: the production process, the producers' realizations, profits.

When the domestic production of the like produst has no separate
identity in these terms the effects of the dumped imports shall de
assessed by the examination of the production 9¢ the narrovest growp or
range of products, vhich includes the like product, for vhich the
necessaary information can be provided.

(£) A Qetermination of threat of injury ahall de dased on facts and
not perely on allegation, conjecture or remote possibility. The change
in circumstances vhich vould create o situstion iz which sho duzping
vould cause injury must be elearly foreseen and imminent.

(g) With respect to cases vhere injury {s threstened by dumped imports,
the application of anti-Qumping measures sball be studied and decided
vith special care.

5 .

Tor considerstion: reference to affiliates of a complainant.

1as sct forth in paragraphs {b) and (c) of this Article.

26uch factors include, inter alia, the volum: and prices of imports mot

sold at dumping prices, contraction it demand or changes in the patterns of
consumption, trade restrictive practices of snd competition detveen the
foreign and domestic producers, developments in technology and the export
performance and productivity of the domestic industry. )

exanple, though not an exclusive one, is that there is convincing

reason to delieve that there will be, in the immaliate future, substantielly
increased ixportaticns of the product at dwped prices.
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Articie U
Definition of Industry

(a) In determining injury the term "domestic industry” shall de
interpreted as referring to the domestic producers as a vhole of the
like products or to those of them whose collective output of the
products constitutes a major proportion of the total domestic
production of those products except that

(i) when pro@ucers are related to the exporters or importers or are
thenselves importers of the allegedly Aumped product the industry
may de interpreted as referring to the rest of the producers;

(ii) in exceptional circumstences the territory of a party may, for the
productisn in Question, be divided into tvo or more competitive
rmarkets and the producers vithin each market may be regarded as s
separate irdustry if (a) the producers vithin such market sell all
or almost all of their production of the product in question in
that market, and (b) the demand in that market is not to any
substantial degree supplied by producers of the product in
question located elsevhere in the territory. In such circum
stances, injury may be found to exist even vhere a major portion of
the total domestic industry is not injured provided there is a
concentration of dumped imports into such an isolated market and
provided further that the dumped imports are causing injury to the
producers of all or almost all of the production within such
market. .

(b) When the indusiry has deen interpreted as referring to the
producers in a certain ares, i.e. a market as defined in

Article 4(a)(ii), anti-dumping Guties shall be levied? only on the
products in question consigned for final consumption to that area.
WVhen the constitutional lav of the importing couatry does not permit
the levying of anti-dumping Auties on such e basis, the importing party
pay levy the anti-dunping duties without limitation only if (1) the
exporters shall have been given an opportunity to cease exporting at
durped prices to the area concerned or othervise give assurances
pursuant to Article T of this Code, and adequate assurances in this
regard have not vieen promptly given, and (2) such duties cannot e
levied on specific producers vhich supply the area in questiom.

lh understanding among parties should be developed defining the wvord

"related” as used in this Code.

zh us:d in this Code "lewvy" shall mean the definitive legal assesament

of & Quty or tax.
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(¢} ‘here tvo or more countries have reached under the provisions of
Article XXIV:8(a) of the General Agreemant such & level of integration
that they have the characteristics of a single, unified market, the
industry in the entire area of integration shall Be taken to de the
industry referred to in paragrapd (a) sdove.

(&) The provisions of Articls 3(e) shall be applicadle to this
Article.

Article §
Initistion and Bubsequent Investigetion

/a) An investigation to Gstermine the existence, degree and effect of
any alleged dumping shall normally de initiated upon a written request
by or on bdehalf of the industryl affected. The request sball include
sufficient svidence of the existence of (s) &umping; (b) injury withia
th? meaning of Article VI as interpreted by this Code and (c) s csusal
link betveen the duzped imports and the alleged injury. 1f in special
circumstances the authorities concerned decide to initiate mn
investigation without having received such s request, they shall

proceed only if they have sufficient evidence on all points under (a)
to (e¢) adove.

{v) Upon initisticn of an investigation and thereafter, the evidence
of bdoth dunping and injury caused theredy should de considered
simultanecusly. In any event the evidence of both dumping and injury
shill be considered sizultanecusly () in the decision whether or mot
to initiste en investigation, and (b) thareafter, during the course of
the investigation, starting cn a date not later than the earliest date
en vhich {n ecoordance vith the provisicns of this Cods provisicoal
measures may be applied, except in the cases provided for in

Article 10(c) in vhich the authorities sccept the request of the
exporters.

(¢) An spplication shall be rejectsd and en investigatica shall de
terminated promptly as soon as the suthorities concerned are satisfied
thet there {s not sufficient evidence of either &umping or of injury
to justify proceeding with the case. There should de immediate
termination {n ceses vhers the margin of &uping or the volume of
dumped inports, sctual or potential, or the injury is negligidle.

(a) An anti-dumping proceeding shall mot hinder the procedures of
customs Clearance. .o

(¢) Investigations shall, except in special circumstances, be
concluded vithin one year after their initiation.

aa cafined in Article b,
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Article 6
Evidence

(_;) The foreign suppliers and all other interested parties shall de
given ample opportunity to present in writing all evidence that they
consider useful ip respect to the anti-dumping investigation in

questicn. They shall also have the right, on justification, to present
evidence orally.

(v) The suthorities concerned shall provide opportunities for the
complainant and the importers and exporters known to be concermed snd
the governments of the exporting countries, to see all information
that is relevant to the presentation of their cases, that is mot
confidential as defined in paragraph (c) bBelow, and that is used by the
suthorities in an anti-dumping investigation, and to prepare
presentations on the dasis of this information.

(¢) Any information which is by nature confidaniial (for example,
because its disclosure would be of significant competitive asdvantage to
s competitor or because its disclosure would have & significantly
adverse effect upon & person supplying the information or upom s person
from vhom he acquired the information) or vhich is provided on a
confidential basis by parties to an anti-dumping investigation shall,
upon cause shown, be treated as such by the investigsating authorities.
Buch information shall not be disclosed without specific permission of
the party submitting it.l Parties providing confidential information
may be requested to furnish non~confidential summaries thereof. In the
event that such parties indicate that such information is not
susceptidble of summary, a statemcnt of the reasons why summarization is
not possidble must de provided.

(a) Bowever, if the suthorities coacerned find tnat a request for
confidentiality is not varranted and if the supplier is either
unvilling to make the information pudblic or to authorize its disclosure
i{n generalized or summary form, the authorities would de free to dis-
regard such information unless it can be demonstrated to theiy
satisfaction from appropriste sources that the information is correct.

(e) In order to verify information provided or to obtain further
details the authorities may carry out investigations in other countries
as required, provided they odtain the agreement of the firms concerned -
snd provided they notify tne representatives of the government of the
country in question and unless the latter Sbject to the investigatiom.

1‘l’a.z‘tie» are svare that jio the territory of ce tain parties Gisclosure
pursuant to & nerrovly drewvn protective order may be required. Parties
agree that requests for confidentiality should not be ardbitrarily rejected.

\
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(£) When the competent authorities are satisfied that there is
sufficient evidence to justify initiating on eanti-duzping investigation
pursuant to Article 5, the party or parties the products of vhich are
subject 1o such investigation and the exparters and importers kmown to
the investigating authorities to have an {nterest therein and the
complainants shall be notified and & pudlic notice shall be given.

(g) Throughout the anti-dumping {nvestigastiocn all parties shall dave

a full opportunity for the defence of their interests. To this end,

the suthorities concerned shall, on request, provide opportunities for
ell directly interested parties to meet those parties vith sdverse
interests, so that opposing vievs may de presented and reduttal
arguments offered. Provision of such opportunities must take account of
the need to preserve confidentiality and of the convenience to the
parties, There shall be no obligation on any party to attend &

neeting and failure to 4o 30 shall nct be prejudicial to that party's
case.

(k) In cnses in which any interested party refuses access to, or other~
vise does not provide, necessary infcrmation vithin a reasonadle period
or significantly impedes the investigation, preliminary and final
findings, affirmative or negative, may be made on the basis of the

facts available.

(1) The provisions of this Article are not intended tv prevent the
suthorities of s party from proceeding expeditiously witk regard to
initiating an investigation, reaching preliminary or final findings,
vhether affirmative or negative, or from spplying provisional or fipal
measures in accordance vwith the relevant provisions of this Code.

Article T
Price Undertakings

(a) Proceedings uy" be suspended or terminsted vithout the imposition
o) provisional measures or snti-dumping duties upon receipt of satis-
factory voluntary undertakings from any exporter to revise its prices
or to cease exports to the area in question at Qumped prices so that
the suthorities are satisfied that the injurious effect of the dunping
is elimipated. Price increases under such undertakings shall pot de
higher than necessary to eliminate the margin of dumping.

Irne vord "may” shall mot be interpreted te sllov the simultaneous
continuation of proceedings vwith the implementstion of price undertaking
except s provided in paragropi (c). ‘

> - B-8
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(v) Price undertakings shall uot be sought or accepied from exporters
unless the authorities have iritiated an investigetion in accordance
vith the provisions of Article 5 of this Code. Undertakings offered
peed not be sccepted if the suthorities of the importing country
consider their acceptance inpractical, for exanmple, if the number of
sctual or potential exporters is too great, or for other reasons.

(¢) 1If the undertakings are accepted, the investigation of injury

shall neverthzless be completed if the exporter so desires ar the
guthorities so decide. If a determination of no injury or threat
thereof i{s made, the undertaking shall automatically lapse except in
cases vhere a determination of ro threat of injury is due in large part
to the existence of a price undertaking. In such ceses the authorities
concerced may require that an undertaking be maintained for a reasonadle
period consistent with the provisions of this Code.

(d) Price undertekings may be suggested by the suthorities in the
irporting country, but no exporier shall de forced to enter into such
ap undertaking. The fact that exporters 4o pot offer such undertakings,
or 4c not eccept an invitation to do so, shall in no way prejudice

the consideration of the case. Hovever, the autbhorities sre free to
deternine that a threat of injury is more likely to be realized if the
dumped inmports continue.

{e¢) Authorities in an importing country may require any exporter fror:
vhom undertekings have been accepted to provide periodicelly information
relevant to the fulfilment of such undertakings, snd ¢o permit verifica-
tion of pertinent data. In case of violation of undertakings, the
suthorities of the ioporting country may take, in coaforrity with the
provisions of this Code, expeditious sctions vhich may conmstitute
immediate application of provisionsl measures using the bBest information
availadle. In such cases definitive @uties may be levied in accordance
with this Code on goods entered for consumption not more than ninety
days before the application of such provisional measures, except that
any such retroactive assessnent shall not apply to imports cntered
beforc the violation of the undertaking.

(£) Undertakings shall mot remain in force any longer than aati-
duzping duties could remain in force under the Code. The authorities
of an importing country shall reviev the need for the continuation
of any price undertaking, vhere verranted, on their own initietive or

if interested exporters or imrorters of the product im question so

B-38



274

request and subzmit positive information substantiating the need for
such reviev,

(g) ‘henever an ari-dumping investigation is suspended or termipated
pursuant to the provisions of paragraph (a) adove and vhenever an
undertaking is terminated, this fact ahsll bde officially potified and
must be published. Such potices shall set forth at least the basic
oonclusions and a sumary of the reasons therefor.

Article 8
Imposition and Collectior of Anti-Dumping Duties

(a) The decision vhether or not to impose an ant.-dumping duty in
ceses vhere sll requirements for the imposition dave been fulfilled and
the decision vhether the amount of the anti-du=ping duty to be imposed
shall be the full margin of dunping or less, are decisions to be made
by the auvthorities of the imparting country or customs territory. It
is desirable that the imposition be permissive in all countries or
customs territories parties to this Agreement, and that the duty de
less than the pmargin, {f such lesser duty would be adequate to remove
the injury to the domestic industry.

(b) When an anti-dupping duty is imposed in respect of any product,
such anti-dunping duty sball be collected in the appropriate amounts
in each case, on a non-discriminatory basis on imports of such product
from all sources found to be dumped and causing injury, except as to
imports from those sources, frox vhich price uclertakings under the
terms of this Code have been accepted. The asuthorities shall name the
supplier or suppliers of the product concerned. If, hovever, several
suppliers from the same country are involvia, and it is izpracticadle
to pame all these suppliers, the authorities may name the supplying
country ccncerned, If several suppliers from more than opne country
are involved, the eutborities may name e¢ither all the suppliers involved,
or, if this is fmpracticable, all the supplying countries involwed.

(c) The amount of the anti-dumping duty must not exceed the margin
of dumping &. established under Article 2. Therefore, if subsequent
to the application of the anti-~dumping duty it is found that the duty
80 collected exceeds the actual dumping margin the amount in excess of
the margin sball de reisdursed as quickly as possidile.
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(4) Within o basic price yystex the folloving rules shall awmply
provided that their application is conzistent vith the other provisions
of this Code:

If several suppliers from one or more countries are involved,
anti-dumping Auties may be imposed on imports of the proZuct in
question found to heve bren dumped and to be causing injury from the
country or countries concerned, the Auty deing equivalent to the
apount by which the expert price is lees than the basic price
estadlished for this purjose, not exceeding the lovest normal price
in the supplying country or countries where pormal copditions of
competition are prevailing. It is understood that for products wvhich
are soll belov this already estadlished dasic price a nev anti-aumping
investigation shall) be carriel out in each particular case, vhen so
denanded by the interested parties and the demand is supported by
relevant evidence. In cases vhere no dumping is found, anti-&umping
duties collected shall be reimbursed es quickly as possibdble.
Furthermore, if it can be found that the duty 80 collected exceeds the
sctual Aunping margin, the aczount in excess of tha maresin shall be
reimbursel as quickly as possidle.

(e} Pudblic notice shall be given of any preliminary or final

finding vhether positive or megative and of the revocation of & finding.
In tac case of positive finding each such notice shall set forth the
findings and conclusions reached on all issues of fact and law
considered material by the investigating authorities, and the ressons
and bdasis therefor. In the case of a negative finding, each notice
$hall set forth st least the basic conclusions and & summary of the
reasons therefor. All notices of finding shall be forwvarded to the
signatory or signatories the products of vhich are subject to such
findiog and to the exporters knowvn to have an interest therein.

Article $
Duration of Anti-Dumping Duties

(s) An anti-dumpice 4u'; shall remain in force cnly as lomg as, and
to the extent necessary to counteract fumping vhich is causing injury.

{b) The investizating suthorities shall revievw the need for the
continued imposition of the duty, vhere varranted, on their owm
{nitiative or if any interestel party so requests and sudmits
positive fniurmstion substantiating the need for reviev.
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Article 10
Provisiopsl Measures

fa} Provisional measures may be taken only after a preliminary
}.csic;ve finding has been made that there is durping anl that there is
eu’ficient evidence of injury cs provided for in (s) to (c) of
Article S(a). Provisional measures shall not be applied unless the
autborities concerned judge that they are necessary to prevent injury

beirz caused during the period of inmvestigatienm.

(b) Provisional measures may take the forn of a provisional Quty or,
preferably, a security - by deposit or bdond - equal to the smount of
the anti-dumping duty provisionally estimated, deing -t greater than
the provisionally estimated margin of dumping. Withholding of
appraisement is an appropriate provisional measure prcvided that the
zornal duty and the estimsted amount of the anti-dumping auty de
indicated and &z long as the vithholding of appraisement is sudject to
the same conditions as other provisional measures.

(c) The imposition of provisional measures shall be limited to as
short & period as possidle, not exceeding four months or, om decisicn
of the authorities concerned, upon request by exporters representing
s sifnificant percentage of the trade involved to & perisd not
cxceedisg six months,

(4) The relevant provisions of Article 8 shall be folloved in the
application of provisicnal measures.

Article 1)
Retroactivisy

(a) Anti-dumping duties and provisicnal measures shall only be applied
to products vhich enter for consunption after the tirs vhen the
decision taken under Articles &(s) and 10(a), respectively, ecters
{nto force, except that in caser:

() ‘here a final finding of injury (but mot of a threat therecof
or of a material retardation of the estadlishment of an industry)
is z2de or in the caze of & final finding of threat of injury,
where the effect of the dumped imports would, in the adsence
of the provisional measures, have led to a finding of injury,
snti-Gumping Guties may be levied retroactively for the period
for vhich provisional measures, if any, have been applied.

i '



If the anti-dumping duty fixed in the final decision is
higher than the provisionally paid duty, the difference shall
not be collected. If the duty fixed in the final decision is
lover than the provisiopally paid duty or the amount estimated
for the purpose of the security, the difference shall be
reimbursed or the Aduty recalculated, as the case may be.

(ii) Where for the Aumpel product in question the authorities
determine

(a) either that there is & history of durping which caused
injury or that the importer was, or should have been,
avare that the eryporter prectices dQumping and that such
Aurping would cause injury, and

(b) that the injury is caused by sporadic dumping (massive
duzped ioports of a product in a relstively short period)
to such an extent that, in order to preclude it recurring,
it appears necessary to levy an anti-dunping duty
retroactively on those imporis,

the duty mey be levied on products vhich were entered for
consurption not more than 90 days prior to the date of
" application of provisional measures.

(1) Except as provided in paragraph (&) above where a finding of
tiireat of injury or material retarlation is made (but no injury has
Yt ococwrred) a definitive anti-dunping duty may be imposed only from
tie éate of the finding of tureat of injury or material retardstion
aud any cash deposit made during the period of the application of
provisional measures shall be refunded and any bonds released in an
expeditious manner.

(¢) Where & final finding is negative any cash deposit made during
the period of the application of provisional measures ahall be
refundeld and any bonds released in an expeditious manner.

Article 12
Aoti-Dumping Action on bdehalf of a Third Country

(2) An application for anti-dumping ection on behalf of a third
country shall de made by the authorities of the third country
requesting actiom.

(b) Buch an application shall be supported by price informetion to
Show that the imports are being dumped and by detailed informatica to
shox that the alleged Aumping in causing injury to the domestic

ry concerned in the third country. The government of the third
country shall afford all assistance to the authorities of the

importing country to obtain any further information vhich the latter
ay mo



(¢) The authorities of the importing eountry {n conmsidering such an
application sbhall consider the effects of the alleged dumping on the
industry coocerped as a vhole in the third country; that is to say
the injury shall not de assessed in relaticn omly to the effect of the
slleged dumping on the industry's exports to the importing country or
even oo the industry's total exports.

(4) The decision vhetber or not to proceed vith a case shall rest
vith the importing country. If the importing country decidss that it
is prepared to take acticn, the {nitiatiom of the approach to the
CONTRACTIRG PARTIES seeking their approval for such acticn shill rest
vith the irporting country.

Article 13
Developing Covntries

It is recognized thet special regard must de given by developed
countries to the special situation of developing countries vhen
considering the applicetion of anti-durmping measures unier this Codas.
Possidilities »f comstructive remedies provided for by thls Code shall
be explored defore applying snti-dunping duties where they would affect
the essential interests of developing countries.
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PART IX

Article 14

Committee on Anti-Dumping Practices

1. There shall be established under this Agreement a
Committee on Anti-Dumping Practices composed of repre-
sentatives from each of the parties to this Agreement.

The Committee shall elect its own Chairman and shall

meet not less than twice a year and otherwvise as envinaged
by relevant provisions of this Agreement at the request of
any party. The Committee shall carry out mesponsibilities
as assigned to it under this Agreement or by the parties
and it shall afford parties the opportunity of consulting
on any matters relating to the operation of the Agreement
or the furtherance of its objectives. The GATT Secretarizt

shall act as the secretariat to the Committee.

2. The Committee may set up subsidiary bodies as
appropriate.

3. In carrying out their functions, the Conmittae and

any subsidiary bodies may consult with and seek information
from any source they deem appropriate. However, before the
Committee or a subsidiary body seeks such information from
la souxe within the jurisdiciicm of a signatory, it shall
inform the signatory involved. It shall obtain the consent
of the signatory and any firm to be consulted.

4. Signatories shall report without delay to the Committee a'l preliminary
or final actions taken with respect to antidumping cuties. Such reports

will be available to goverrment representatives for inspection in the GATT
Secretariat. The signatories shall also submit, on a semi-annual basis,
reparts offany antidunping duty actions takun within the preceding six months.
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Article 15%

Consultations, conciliation and resolution of disputes

1. Each party shall afford sympathetic consideration to,
and shall afford adequate opportunity for consultations
regarding, representations made by another party with
respect to any matter affecting the operation of this

Agreement.

2. If any party considers that any benefit accruing to it,
directly or indirectly, under this Agreement, is being
nullified or impaired, or that the achievement of any
objective of the Agreement is being impaded by another
party or parties, it may, with a view to reaching a mutually
satisfactory resolution of the matter, request in writing
consultations with the party or parties in guestion. Each
party shall afford sympathetic consideration to any request
from another party for consultaticns. The parties concerned

shall initiate consultations promptly.

3. If any party considers that the consultations pursuant
to Paragraph 2 have failed to achieve a mutually agreed
solution and final action has been taken by the administering
authorities of the importing country to levy definitive

antidumping duties or to accept price undertakings, it may

ﬂr

“1f disputes arise between parties relating to rights and
obliqations of this Agresement, parties should complete
the aispute settlement procedures under this Agreement
vefore availing themselves of any rights which they hawe
under the GATT.
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refer the matter to the Comnittee for conciliation. When a
provisional measure has a significant impact and the party
considers the measure was taken contrary to the provisions
of Article 10.1 of this Agreement, a party may also refer
such matter to the Committee for conciliation. 1In cases
where matters are referted to the Co szttee for conciliation
the Cpnndttee shall . revxeuwéie matter, and,
through its good offices, shall encourage the signatories

involved to develop a mutually acceptable lolution.2

4. Signatories shall make their best efforts to reach a
mutually satisfactory solution throughout the period of
conciliation. If no mutually agreed solution has been
reached after detailed examination by the Committee under
paragraph 3 within three months, the Committee shall, at
the request of any party to the dispute, establish a panel
to examine the matter, based upon

(a) a statement of the party making the request indicating
how a benefit accruing to it, directly or indirectly, under
these Agreements has been nullified or impaired, or that
the achieving of the objectives of the Agreement is being
izpeded, and

(b) the fﬁéél made available in conformity with domestic
procedures to the authcrities of the importing country.

2In this connection the Committee may draw signatoriesg'
attention to those cases in which, in its view, there are
no reasonable bages supporting the allegations made.
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S. Confidential information provided to the panel shall
not be revealed without formal authorization frosm the
person or authority providing the information. Where such
information is requested from the panei but release of
such information %y the panel is not authoxrized, a non-
confidential summuary of the information, authorized by the

authority or person providing the information will be
provided.

6. Further to paragraphs 1 - 5 the resolution of disputes
shall be governed by the provisions of the Understanding
regarding Notification, Consultation, Dispute Settlement
and Surveillance ( )}, except that whenever
in that Understanding there is a reference to the Director
' General, there shall be substituted therefor t¢the Chairman
of the Committee and whenever there is a reference to

the Contracting Parties, there shall be substituted tlere-
for the Committee. Panel members shall have relevant
experience and be selected from the sigratory countries

not parties to the dispute.
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PART ITI1
Article 16
Fipel Provisions
1. TRo specific action egainst durpinz of exports from nnotbér Perty c2n te
teken except in accordancs with the provisions of the Ceneral Agreexent, es

interpreted by this Agraecent,

Accevtance end accession

2. (2) This Agreement shall be open for acceptence by signzture or
othervise, by governments coatracting parties to the GATT ard by
the Buropean Eccnomic Community.

(b) This fgrcement ghall be open to accession by any other govern«-ent
on terns, related to the effcetive epplication of rights exnd
obligations under this Agrezrznt, to be sgreed between thnt
governnent end the Parties, by the depogsit with the Dirsector—
General to the CONTRACTING PAKTIES to the GATT of en instrument
of accession which ststes the terms so agreed.

(c) Contracting parties may accept this Agreezent in respect of those
territories for which they have irternetional responsibility,
" proviced thet the CGAIT is being arplied ir respect of suchk
.territories in accordance vith the provisions of Article XXVI:5i=a)
or (b) of the Genersl Azreement; and in terrs of such eccesntrnce,
eech such territory shall be treated as though it were a Furt:y.

Reecervaticns

3. Reservetions rey not be entered in respect of eny of the prcvisiorns of
this Agreement without the congent of the other Parties.

Entry into force

-

L. This Agreement shall enter intc force on 1 Jenvary 1580 foy the
governmonte2which have accepted or ecceded to it by that dete. For esch
other goverrrment it shall enter into force on the thirtieth day follcuirg
the date of its acceptance or nccession to this Agreement.

“\

l?hia is nct intended to preclude ection under other relevant
provisions of the Generel Agreemsnt, as eppropriate.

> \

ne term 'government'” is deezmed to include the competent authoritics
of the Europeen Economic Community.
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Denuaciction of eccepsance of the 1057 Asreement

S. Acceptance of this Agreecent shall carry denuacietion of the Agreememt
on Implementation of Article VI of the Cereral Agreement on Teriffs and Trade,
done at Ceneva on 35 June 1967, which entered into force on 1 July 1963, for
Parties to the 1967 Agrcetcr®, Suczh dsnuaciaticn shell tske elfect for

each Perty to this Agreezent on the dste of entry into force of this
Agreerent for each such Party. .

National legisleotion

6. (a) Each government accepting or scceding to this Agreement shall toke
all nccessery steps, of e general or particuler cherecter, to
ensure, not later than the date of eatry into force of this
Agreement for it, the conformity of its lsw-s, regulstions and
odministrative prucedures with the provisiona of this ngrnems“t
as they may apply for the Porty in question.

(b) Each Party shall 1nform the Cormiitee of any changes in its levs
. and regulctions relevant to this Agresment and in the
Y administration of such laws end regulations.

Review

7. The Cozmittee shall review anmally the implewentatior and operation
of this Agreement taking into account tte odjectives thercof. The
Committee shall annuelly inform the CONTRACTLIG PARTIZS to the GATT of
developrents during the period covered by such reviews.

Amendzents

8. The Parties may emend this Agreement having regard, inter alia,

to the expericnce gained in its icplementatiorn. Such co aneudzent, cnce
the Parties have concurred in accordence with procedures ~~tuuiizhed by the
Cormittee, shall not cone into force for aay Partv wicil it has been
accepted by cuch Party.

Vithdrewal

9. lny Perty may withdraw from this Agreerent. The wirthdrawsl shall telke
effcct upon the expiration of sixty days frcm the dzy on which written
notice of withdrawal is reccived by the Director—Genaral to the CONTRACTING
PARTIES to the GATT. Any Party may upon such ustification request en
irmediate meeting of the Cozmittee.

~
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Non-applict tion of this Agreemert between particular Parties

10. This / grecment shall not epply as between gny two Parties if either
of the Parties, st the tice either accepts or accedes to this Agreement,
dnag not c¢ asent to such applicatioan.

Sccretariat

11. This / Zreement shall be serviced by the GATT secretariat,

Deposit

12. This / zreerent shall be depoasited with the Director-General to the
CONTRACTINC PARTIES to the GATT, who shall promptly furnish to each Party
and each cc atracting varty to the GATT e certified copy thereof end of
each anendn :ut theretc pursuant to peragreprh 8, and anotification of each
eccepteance :hereof or sccession thereto pursuant to paragraph 2, or each
withdrewal herefrom pursumat to paragraph 9 ebove,

Pegistratic:

13. This A mreemcnt shall be registered in accordance with the prons:.ons
of Article .02 of the Charter of the United Nationms.

mne Bt C‘en'mthis ..ll............‘...... d‘-yof .l..-'.”.......'.'..'l.'}
niceteen huidred and seventy-nine in a sinzgle copy, in the Engl:.sn, French
end Spanish larguages, each text being suthentic.
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