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MULTINATIONAL TRADE NEGOTIATIONS

!
TUESDAY, MARCH 20, 1879

HovseE oF REPREFENTATIVES,
SuBCOMMITTEE ON GENERAL OVERSIGHT
AND MINCRITY ENTERPRISE OF THE
CoMMITTEE ON SmaLL Business,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:05 a.m., in room
2359, Ragbum House Office Building, Hon. John J. LaFalce (chairman
of the subcommittee) presiding.

OPENING STATEMENT OF CHAIRMAN LaFALCE

Mr. LeFavLcE. The Small Business Subcommittee on General Over-
sight and Minority Enterprise will come to order.

Over 4 years ago, the Trade Act of 1974 was enacted into law. This -
provided the President and his Ambassador, now Robert Strauss, with
authority to proceed with the the multilateral trade negotiations that
have bean taging place since that time.

These nagotiations were thought desirable since Congress felt “that
barriers to international trade are reducing the growth of foreign
markets for the U.S. products, with an adverse effect on the U.S.
economy.”

After 4 Kears of negotiations, President Carter advised Congress
and the public this January that he intends to enter into a number of
trade agreements relative to certain matters including subsidies and
counterduties; technical barriers to trade; licensing; customs valua-
tion; commercial counterfeitir.>; aircraft; and, the agreement which
will be the focus of this morning’s hearing—Government procurement.

During the past week, there have been statements in the national
media, by small business and minority business groups, and by many
of my colleagues, that this so-called procurement code will have a
highly disastrous effect on the set-aside programs presently in effect
for small businesses, for minority businesses, and for firms located in
labor surplus areas; under the code, ce:tain procurements will no lenger
be eligible for set-aside.

Equally as important, statements have been made that, apart from
the set-aside programs, the procurement code will have a most del-
eterious impact on the number and dollar amount of contracts awarded
in open competition to such firms.

Since they are under the procurement code, they will now be com-
peting for such contracis with foreign firms which will have cheaper
sources of labor, which are not subject to stringent Government regu-
latory programs—such as OSHA, and environmental controls—and
which receive from their governments special treatment and/or
subsidies. )
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Nevertheless, Ambassador Strauss maintains: One, that the impact
on the set-aside programs will be relatively insignificant; and, two,
that the export opportunities created by the agreement will more than
compensate for any losses.

As this subcommittee has jurisdiction over these three set-aside
programs, it is imperative that we ascertain to the extent possible,
and in advance of the formal signing of the agreement, the likely
effect the procurement code may have on these areas of our concern.

To this end, we have invited Ambassador Strauss, as well as repre-
sentatives from small business, from minority business, and from the
Northeast-Midwest coalition which is vitally interested in the labor
surplus set-aside program. '

I sincerely hope that through today’s hearing the uncertainty
surrounding the effect of the multinational trade agreement will ba
eliminated and that the true facts of the situation will be established.

The distinguished ranking minority member of this subcommittee,
Representative Tim Lee Carter, will be joining us shortly.

t this time, without objection, I would like to introducs into
the body of the record, the remarks that he has prepared.

I reserve the option for him delivering those remarks sersonally
as soon as he arrives.

OPENING STATEMENT OF HON. TIM 1 EE CARTER, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF KENTUCKY

Mr. CarTER. Mr. Chairman, I appreciate your cslling these hearings
because I feel that the future of many of our smaller businesses is in
jeopardy. Frankly, I was shocked to learn of what has already been
traded away at the expense of our small and disadvantaged business
community.

It is my hope that our efforts are not too late to prevent the sacrifice
of small business to the multinational business interests. Mr. Strauss—

our own employees have described the negotiating process as being
in the “fine tuning’’ stage. I also understand that the trade agreement
is to be sicned sometime around the first week in April in Gencva.
I trust that you will address your apparent noncompliance with the
law whicl. states that you must consult with the various committees
of the Congress having jurisdiction over matters involved in your
negotiations. I would also appreciate your telling us whether the
President has personal knowledge of what you propose to do to our
minority enterprise program and our labor surplus area program.

The American people have never liked what I perceive as a ‘‘take it
or leave it”’ attitude. And—they are not going to buy a pig in a poke
that costs more than it’s worth. I trust that we will be provided with
some hard answers to our concerns regarding our minority and labor
surplus area programs.

hank vou, Mr. Chairman.

Mr. LaFaLce. Does any member of the subcommittee wish t~ make
a very brief introductory comment before we hear Mr. Strauss?

We are honored today to have in attendance the chairman of the
full Small Business Committee, Representative Neal Smith of Iowa.

Mr. Smith?
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OPENING STATEMENT OF HON. NEAL SMITH, A REPRESENTATIVE
IN CONGRESS FROM THX STATE OF IOWA

Mr. SymitH. I want to welcome Ambassador Strauss to the subcom-
mittee today not only because you are a good drawing card, but also
because you are & guy who talks our language and maybe we can
understand what is going on.

We really do need some consultation in this subzommittee and what
is going on in the trade conferences.

Ambassador STrauss. Thank you.

Mr. LAFaLce. Mr. Addabbo? Mr. Addabbo is the past chairman
of this subcommittee.

OPENING STATEMENT OF HON. JOSEPH P. ADDABBO, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF NEW YORK

Mr. AppaBso. As the Ambassador knows, I have the greatest ad-
miration for Ambassador Strauss snd the efforts he has vigorously
undertaken to better the functioning of our economy in the world
marketplace.

It was, therefore, with great perscnal reluctance that I publicly
disagreed with him last week concerning the effect of the Government
grocurement code provisions of the proposed trade agreement now

eing finalized.

Let there be no mistake—I have expressed my concern not because
I am opposed to liberalized trade—since I am not—but, because I am
strongly in favor of small and minority business enterprise and am
willing to go to any length to preserve the progress we have long
fought for in this area.

I sincerely hope that Ambassador Strauss will demonstrate to us
today, in the clearest terms, that his efforts to liberalize trade are
not only commensurate with but, indeed, in furtherance of, expressed
national policy to foster small and minority business enterprise.

I do not want to be forced into the position of deciding between
liberalized trade and full implementation of small and minority
business programs. These two great goals should not be considered
mutually exclusive,.

But, if the proposed trare agreement casts the issue in that light—if
it purports to limit the scope of 8(a) or set-asides or the subcontracting
program mandated by Plszlic Law 95-507, or the Buy American
Act, I shall not hesitate to take whatever action is necessary to ad-
vocate small and minority business interests.

For members of the public who may not be fully aware of the
congressional procedure mandated by the Trade Act of 1974, this
hearing does not, in any way, start to toll the 45-day limitation this
committee has to consider proposed legislation implementing the
trade agreement.

That time period starts to run from the time the implementing
bill is introduced in the House. Therefore, when the administration
offers its implementing bill, this committee will have additional

opportunity to review the exact text of the President’s recommended
stetutory changes.



Thank A¥‘ou very much.

Mr. LaFaLce. Thank you very much, Mr. Addabbo.

I should have mentioned that in addition to being the past chairman
of this subcommittee, that he is present chairman of the Defense Ap-
propriations Subcommittee of the full Appropriations Committee.

Vee are also fortunate to have on the subcommittee the chairman of
the task force of the Subcommittee on Minority Enterprise and the
chairman of the Congressional Black Caucus, Parren Mitchell. I know
he has words to say.

OPENING STATEMENT OF HON. PARREN J. MITCHELL, A REPRE-
SENTATIVE IN CONGRESS FROM THE STATE OF MARYLAND

Mr. MircHELL. I will be very brief.

Ambassador Strauss, you were kind enougn to share with some of
the members of the committee the information which purports to be a
justification for the incursion into the set-aside programs for small
minority businesses. I thank you for sharing those with me.

It is with regret that I advise you, and members of this committee,
that if this scenario is allowed to stand, it represents a betrayal of small
business.

More specifically, what the Ambassador is recommending represents
a betrayal of minority business in light of what the Presiden* has done
over the last year. The President, on three occasions, has recommitted
himself 1o the cause of minority business. One of those occasions of
recommitment was reiteratad no later than a few weeks ago.

I do not think the President knew about this agreement, because I
think it is a sellout. I think it is a betrayal of small business and minor-
Eﬁ businesses; and, indeed, a betrayal of the President, if this is

owed to stand.

I thank you, Mr. Chairman.

Mr. LA%:ALCE. Thack you, Mr. Mitchell.

We are honored today to also have in attendance members of the full
committee who are not members of the subcommittee, but who were
invited to attend. We have Mr. Baldus, Mr. Skelton, Mr. Marriott,
and Mr. Erdsahl. I wonder if any of the others have brief remarks they
would like to make?

Mr. Skelton?

OPENIRG STATEMERNT OF HON. IKE SKELTON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MISSOURI

Mr. SkeLToN. I would like to welcome Ambassador Strauss. As he
knows, I have long been an admirer of him and his ability. ‘

As a preface, I am undertaking a survey in my own congressional
district, Mr. Ambascador, of the small businesses which deal in exports.
I will be particularly interested in your comments regarding the bene-
fits for small business and minority enterprises in the area of exports.

I am quite distressed with the article that I found in the Washington
Post n the 14th of March. According to your statement, which I have
glanced at, that article is rather inaccurate. I ho%e you will address
yourself to those inaccuracies. It gives concern to those of us who have
small businesses, and particularly those who are involved in export
businesses.
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I thank you and I welcome you, Ambassador Strauss.
Mr. LAFiLCE. Thank you, Mr. Skelton.
Ambassador Strauss, now that we have done our thing preliminarily,
we would ask you to do your thing.
We welcome you today. You may proceed in any manner you see fit.

TESTIMONY OF ROBERT STRAUSS, SPECIAL REPRESENTATIVE FOR
TRADE NEGOTIATIONS, ACCOMPANIED BY ROBERT T. GRIFFIN,
SPECIAL ASSISTANT TO MR. STRAUSS; W. DOUGLAS NEWKIRK,
DIRECTOR, TRADE NEGOTYATIGNS AND AGREEMENTS DIVISION,
DEPARTMENT OF COMMERCE; AND MORTON POMERANZ, SENIOR
INDUSTRIAL ADVISER TO MR. STRAUSS

Ambassador STravuss. Thank you very much.

Before I read my prepared statement into the record, Mr. Chairman
let me first thank you, Congressman Smith, for your remarks. I wsnt,
you to know I apprecicte‘them very much.

Congressman Addabbo, I think that had I been furnished the infor-
mation that you were furnished, and if I believed that it was reliable
and acted upon it as reliable information, then I would have associated
myself with your remarks. I certainly understand your position
in view of the information you received.

Congressman Mitchell, of course I am distressed and disturbed that

ou feel as you do. I hope we will be able to dispel your concerns. I
inowdthat in the light of the actual facts these concerns are unwar-
ranted.

While I may be guilty of many things, I assure you betrayal is not
one of the things that I have been guilty of in my life of 80 years,
particularly in the area of minorities.

Not only did the President reaffirm several weeks ago his commit-
ment to small and minority business, but I am here today to again
reaffirm for the President, this administration, and for myself, that
the Carter administration is delivering that commitment with respert
to the small and minority businesses.

Mr. MircHELL. I will be out of order by saying that I do not think,

reliminarily, the agreement can deliver if your program goes through,
gut I will wait for your testimony.

Ambassador STRAUss. Thank you.

Let me proceed with my prepared remarks.

Thank you, Chairmen  LaFalce and members of the subcommittee.

I am most appreciative, Mr. Chairman, to you and this subcom-
mittee for affording me this opportunity to discuss with you the Tokyo
round of the multilateral trade negotiations we are now completin,
in Geneva, particularly from the point of view of small business anc
minority enterprises.

As some of you may know, I have personally spent a good deal of
my legal and business career counseling small and minority businesses,
and participating in their success and failures. Since assuming my
present position as Special Representative for Traude Negotiations, one
of my negotiating objectives has been to secure greater access to
foreign markets for small and medium, as well as larger, American
concerns.
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The MTN package that we will submit to the Congress this spring
will contain many positive benefits for small business and minority
enterprise, but in no area are the benefits greater than in Government
procurement,

Consequently, 1 was disappointed and distressed this past week
when inaccurate information on the impact of this proposed code
created false concerns. Each of you has every reason to be concerned
with the inaccurate information that surfaced, as I assure you that
I would be had I been furnished such information—regretfully, in-
formation that bears no relationship to the circumstances we are deal-
ing with here.

It is for this reason that I am particularly grateful to you, Chair-
man LaFalce, and members of the subcommittee, for the invitation
to appear here today and to put this matter in proper perspective. The
actual effect of this code is small when compared to the large benefit
to be gained.

Let me take just a minute to review with you first the background
and purpose of this code. The American system of open and com-
petitive bidding on procurement contracts simply does not exist over-
seas. Until now, American firms have been large{y shut out of foreign
government procurement.

For a decade, the United States has been trying to negotiate a code
to require faeirness and openness in foreign procurement; today we
are on the verge of that vital first step. If we can successfully complete
it, this code will be a key achievement in the overali agreement. It will
provide us with significant new export opportunities which will benefit
a wide range of industry including the high technology industries in
which we excel. It will substantially contribute to export opportunities
for U.S. producers of all types and sizes.

I am especially pleased because this code will be of particular benefit
to Alaerican small businesses. While many U.S. Government procure-
ment contracts tend to be for very large quantities, foreign procure-
ment contracts are smaller and more manageable by small businesses.
The Department of Commerce estimates that sniall business accounts
for not more than 10 percent of U.S. annual export, other estimates
put it as low as 3 or 4 percent. But, whatever the percentage, many
more small firms have the capability and capacity to export than are
now involved.

As part of the implementation of this trade agreement, we intend to
work toward greatly expanding the export assistance programs for
small and minority businesses to assist them in capitalizing on the
foreign markets opened up by this code. This assistance can include
direct contacts on pending tenders, translation activities, and direct
assistance in dealing with foreign purchasing entities and other such
assistance. This administration is working with small and minority
business representatives in creating a useful program along these
lines. A White House task force, under Assistant to the President
Stuart Lizenstat, is presently monitoring progress in reaching the
President’s goal of a $1 billion minority set-aside under 8(a) during
fiscal 1979.

I might also, to reassure this coramittee, point out that the task
force will also evaluate with us the impact of the MTN procurement
code and other codes on small and :ninority business to be certain it is
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not negative before any final approval of the codes or the entire agree-
ment is given.

Small firms have several advantages they should recognize. First,
they can serve customers more personally. Secondly, in fluctuatin
market conditions, the smaller firm has s shorter response time an
can adapt much faster. Third, smaller firms can more effectively
adjust to the needs of smaller foreign procurement markets.

They also face several weaknesses and it is here that President
Carter is determined to help shore them up.

With respect to coverage of Jdomestic procurement, the proposed
Erocurement code has a number of essential limiting factors which

ave not been adequately set out in the discussion to date:

First, only those countries which open their procurement to us will
be able to receive the benefits of our changes on procurement. Many
countries simply will not become signatories to this Government
procurement code.

Second, only contracts above a threshold amount of about $190,000
will be covered by the code, another exclusion.

Third, a number of important products ars completely excluded
from the code. Among these items are: All those goods necessary to
our national security—which includes many goods of manufacturing
potential to small and minority businesses; all Defense Department
purchases of textiles, clothing, apparel, food, specialty metals, ships
and ship components, and shoes; achonstruction and service contracts,
where so much of minority and small business participation occurs;
and all GSA handtool and stainless steel flatwear purchases. In addi-
tion, purchases by those entities not covered by the code are, of course,
excluded.

Among the entities that we have proposed not be covered are the
entire Departments of Transportetion and Enerﬁy, the Army Corps of
Engineers, TVA, Amtrak, ConRail, parts of NASA, and the U.S.
Postal Service. All purchases by State and local authorities are also
excluded, including those based on Federal grant moneys.

Now let us look at the dollar balances as we now estimate them.
Please keep in mind that the figures I am using are the best data now
available to our Government. Although we have better data on pro-
curement in our country because our procurement has been more open
than any other nation, the information, I must repeat, is still not as
hard as we would like. You will recall that in the first representations
I made to tl.e Congress I pointed out that there could be areas of
inaccuracy. We are continuing to try to develop hard data, but I
wanted to get this first information to you now.

This code will require exact calculation of forei rocurement data
for the first time, and we have already begun alggtﬁaral procurement
data system to do such calculation domestically. The code has pro-
visions to review this data annually to insure that each country is
getting its fair share of the procurement market.

In 1978, the entire U.S. Government had procurement contracts
amounting to almost $79 billion. Of this amount, $5.1 billion was set
aside for small and minority businesses. Because of all the exclusions
I have just outlined, we now estimate that the maximum set-aside
amount placed into competition with foreigners is about 7 percent.
When we get better data, which is now 1 month late, but we expect to
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ge! it in the next week or two, this percentage might go up a point or
two. Please bear in mind, however, that under normal competitive
conditions only a small percentage of the cverall amount would
actually be lost.

At tKe same time, let me point out here, if I may, that the reason
that the negotiations on this code remain open and have not been
completed is that we have not had the hard data necessary to establish
in specificity the benefits and disadvantages of this agreement. For
that reason, the Government procurement negotiation has not been
closed out. Also, I should mention that the only change being made for
much of this exposure is that the “buy American’’ preference will no
longer apply. Foreign firms will still have the added costs of trans-
porting products to our markets, paying applicable customs duties,
satisfying many of our other standards, and doing everything else
necessary to compete with domestic firme: and in the area of Govern-
ment procurement they really have not been too successful.

Any negotiation is & two-way street. For everything you obtain,
there is something that you must give. Instead of apologizing, let me
make it crystal clear before this committee that I take pridc in the
fact that for a modest risk, this Nation will have gained access to a
foreign government procurement market conservatively estimated at
a potential upward of $20 billion. This is a market we have had little
or no opportunity to reach before now.

Yet, at the same time, I can assure each of you that President Carter
stands firm behind his commitment to greatly expand the Federal
Government’s minority set-aside program, to reach every single goal
to which we have always been committed. I have discussed this area
carefully with Administrator Weaver of the SBA who understands our
negotiating objectives.

r. Weaver has assured me that he is committed to reaching the
$1 billion figure for minority set-asides this year. He agrees with me
that the small amount of contracts opened my our procurement code
to foreign bidding will not—and I repeat, will not—interfere with nor
reduce the Federal Government’s promised expansion of these pro-
grams. We have carefully negotiated our international commitments
to be mindful of this administration’s domestic commitments. Deputy
Secretary of Defense Charles Duncan echoes that commitment in firm

1 .

ﬁr%hairman, in my judgment, the negotiations on this code are a
major plus for America. We must now concentrate our attention on
developing the necessary increase in assistance to our small and
minority business institutions through SBA, the Commerce Depart-
ment, the Export-Import Bank, and the other agencies of our Govern-
ment so that we can also increase the precentnﬁe of small and minonity
business exports dramatically. I believe that this code will mark a new
era of small end minority business opportunity that will pay off many
times over.

I will be pleased to answer any questions.

Thank you very much.

Mr. LaFaLce. Thark you very much, Ambassador Strauss.

We will now proceed with questioning. I believe because of the
number of Congressmen here that we must abide rather strictly to the
5-minute rule.
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Second, I will call on all the members of the subcommittee first.
Subsequent to that, we will ask the members of the full committee who
are in attendance today if they have questions.

Mr. GoNzaLEz. Mr. Chairman, may I ask for a privilege inasmuch
as we have a fellow Texan.

I was not able to get here on time because we also have various
constituents from Texas up here for another purpose, but I think in
all fairness I should say this. In all probability it will not be said. This
is because of the fact that I am charged with knowledge.

Mr. Strauss’ background in Texas has been very much associated
with the cause of small business. He has been—essentially he is &
Democrat. [Laughter.]

That says a lot. He does have a very distinguished record not only
as a public servant, but in private business capacity. I feel that what
he says here today is very sincerc and very much present in his mind
as he procceds with his present duties.

So, 1t really is a pleasure to welcome Mr. Strauss. He is a well-known
and distinguished Texan. I deeply apprciate the fact that you had the
good sense to call this hearing and have him lead off for this morning.

Thank you very much for this privilege, Mr. Chairman.

Ambassador Strauss. Thank you.

Mr. LaFavce. Thank you.

Having spelled out two rules that we will proceed by, I will now
make an exception to it and call upon the chairman of the full com-
mittee, Representative Smith, to begin the questioning.

Mr. Smith? ,

Mr. SmitH. Mr. Ambassador, I have a statement and then a ques-
tion. I will have to leave in a few minutes to chair another hearing.

I think you come in here under a sort of cloud because the fact of
the matter is that this committee, in my opinion, justifiably feels that
that we have not had the kind of cooperation that we need out of the
administration with regard to small business.

When you say in your last Earagraph: “We must now concentrate
our attention on developing the necessary increase and assistance to
our small and minority business institutions througn SBA, the Com-
merce Department, the Export-Import Bank, and the other agencies
of our Government so that we can also increase the percentage of
small and minority business exports dramatically,”’ that says a lot. I
think you are right. That is what we have to do.

Even in the last few days geo le from the administration have been
u% on the Hill opposing a bill that we have reported from committee
which is for that very purpose.

So, I sympathize with you. It is not your fault. You probably do
not even know about it.

Ambassador Strauss. That is correct.

Mr. SmiTH. We have not had the kind of cooperation that we need.
I think that raises a suspicion on the part of the committee. Whenever
we see anything that affects small business, we feel that way.

I know you have considerable influence in the administration. I am
glad you are exposed to the small business problem right here and now.

Ambassador Strauss. Thank you.

Mr. Smita. I hope you will carry through and see to it that the
administration will alleviate some of these feelings that the committee
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has so that maybe they will not go ahead with the ha-mful aspects of
the trade negotiations and instead will help small business get the
set-asides that they ought to have.

Ambassador STrauss. Thank you.

Congressman Smith, let me say this. I think it would be a great
tragedy if we well-meaning inidividuais here let a red herring be drawn
drawn across this issue. We need to focus our attention more appropri-
ately on other issues.

Congressman Mitcheil knows this. He may think we made a mis-
take in these neogotiations. I hope we can dispell thau.

I believe he would blame any mistakes on ignorance, not cynicis.n,
on my part. He knows that for a long time this is an area in which
I have had a deep interest. As a matter of fact, on one occasion he and 1
worked together for 2 or 3 days in this area. I was co.acerned. He was
desperately ivoking for help, as I recall, he was finding very littie
assistance around the country. We have to continue to bu:'! opportu-
nities for our small and minority businesses, and Congress:.i. Mitchell
knows I believe in this.

What we need to be doing is developing the skills, arl providing
the tools, and putting the muscle behin« programs to giv «. 2 minority
business and the small business the kind of lift it nee i (0o become
more competitive. That is what we ought to be concentrating on.
We should not get sidetracked. This Nation’s economy needs it,
small business needs it, and minority business needs it.

Mr. SmiTH. I hope you get that message through downtown.

Ambassador Strauss. I have no difficulty with that commitment.
President Carter knows that. I would not be true to my boss if 1
did not say that. I know that he feels this way. If there has been any
failure communicating with him on that, you will certainly have my
support and assistance.

r. Syith. Thank you.

Ambassador STrauss. Let me add one more thing. I believe Mr,

hWéaver of the SBA knows it. I have had the finest cooperation from
im,

Mr. SmitH. I think the President and Mr. Weaver both know it,
but I think there is an iron curtain or something that gets drawn.
It is easy to do with the President because he is so busy on so many
things. But we need some attention.

Ambassador STrauss. There is no question about it.

Mr. SmitH. Thank you.

Mr. LaFaLce. Thank you, Mr. Chairman.

Ambassador Strauss, I am curious as to Precisely what section of
!a\:J' you proceeded under to negotiate this Government procurement
code.

As I read the law, the Trade Act of 1974, it seems to me that the
tenor of that act is such that individual products must be considered
in the {.ade negotiations on a case-by-case basis.

Insofar as the negotiation effect of the procurement code is con-
cerned, it does not appear to be the case, There appears to be absant
in the Trade Act any provision which will enable any negotiations of
this code which have occurred on a wholesale basis; that is, all goods
purchased by an agency.

Mr. SumiTH. It would appear that the negotiation of the procurement
code is ultra vires, the act of 1974. The effect of such a determination,
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it would seem to me, would render the rigorous congressional procedure
inapplicable.
would ask you to comment on this.

Ambassador Strauss. The particular section, as I recall, is section
102. All of our nontariff barrier codes cover the full range there. I
would be glad to provide counsel to give you more specific answers.
But that is the general authority unfer which we operate. There has
never been a question about it.

Mr. LaFaLce. There is now a question of it. I would ask your coun-
sel to give us written justification. I believe there is excellent argument
to be made that you may well have acted ultra vires.

Ambassador STRAUss. Maybe I will want to forget the whole thing
after today. [Laughter.]

But at the moment I do not want to accept that.

We will furnish you a brief.

Mr, LaFaLce. Very well.

Without objection, that material will be inserted in the record at
this point.

[Material to be supplied follows:]

The legislative history of the Trade Act of 1974 contains references to govern-
ment procurement as a nontariff barrier to trade (see, for exnmgle, Hearings before
the Committee on Ways and Means on H.R. 6767 at page 6767). The study of tie
Tariff Commission on nontariff barriers to trade (Trade Barriers, Report to the
Senate Finance Committee, April, 1974) in Chapter IX, contains a detailed history
of the recognition of government procurement as a nontariff harrier to trade.

Mr. LaFaLcE. Mr. Strauss, you stated you had a consultation with
the administration regarding this. I am curious if there was prior
 “nsultation regarding the Government procurement code with the
Small Business Committee, with the White House, the Domestic
Policy Council, and the Task Force on Minority Enterprise, with the
Office of Procurement Policy and with the SBX. |

By “prior consultation,” I mean before this hit the media about 2
or so weeks ago.

Ambassador STrauss. Yes; there has been prior consultation. I
would also like to point out that to the best of my knowledge, there
has been prior consultation with all affected agencies. There might be
an instance in which I'm mistaken, but generally there has been
consultation. ‘

In addition, I want to point out to you that one of the things that
is so sad and happens to us so often is that a story comes out in the
newspaper and bad information is furnished and people are justifiably
concerned and these Representatives are worried that they are ne-
glecting their constituencies. You have a responsibility ; you should be
concerned about, such reports. But, before the cake has beer baked,
we are already starting to figure out how to fix the things that may
cause it to fall.

For example, we are a few weeits away from reaching the stage of
consultation with the Congress on the details of this agreement be-
cause we did not have as much hard information as we wanted. Keep
in mind, we do not have an agreement yet. We do not have the com-
pletion of the Tokyo round. Keep in mind that we are just startin
work on this area. I leave here today to testify before the Ways an

I-NII"lalms Committee. We are just starting the legislative process on the
ill.
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Mr. LaFaLce. When do you contemplate entering into an -
im:xﬁ? I have heard it may be as early as the first or second week in

pril. |

Ambassador STRAuss. It could be some time shortly after the first
week of April. I hope, very frankly, that the data will be available.
We expected it 6 weeks ago. It is not here yet. It is open and if it is
delayed, we will have to delay.

r. LAFALCE. From whom have you sought that data?

Ambassador Strauss. We have a data resource bank. It is the Fed-
eral procurement data base, which is under OMB, I am told we will
have the information within a week or so.

Mr. LaFaLceE. When did you make a request of OFPP which runs
that data base for that information that you are seeking?

Ambassador STrauss. Mr. Chairman, let me think. I do not know
the answer to that. I do not know how long they have been workin%
on it. I hope that vou understand that this is a pretty substantia
negotiation. I would not have handled that. I do not want to mislead
you.

Mr. LaFaLce. Would any of your assistants have that information?

fAmbas.«sador Strauss. I'm informed that it was requested a couple
of years ago.
r. LAFaLce. Were they advised of that a couple of years ago,
of the proposed Government procurement code?

Ambassador STRAUss. Yes.

Mr. LAFALcE. They were?

Ambassador STrAuss. Yes.

Mr. LAFALcE. We will have the OFPP before us because, from what
I understand, they were caught, or rather, surprised by the whole
thing. They woke up to it a few weeks ago, at best. _

They were also surprised that a request was made of them ostensibly
2 years ago. They have not been able to comec p with it yet. They
are now shooting to come up with it within a week or two.

I think their activity has only begun within the past few weeks.

Ambassador Strauss. Let me say this to you. They have been
working on developing their system for a long period of time. I have
no complaints about them. f,am not quarreling with them. But,
they have been developing their data system. Qur people have advised
me that they have been in touch with them on this as long as 2 years
ago. I personally have not been in touch with anyone.

Let me assure you that I am not going to misrepresent anybody
or anything up here. I have gone too far to overpromise.

Mr. LaFaLce. Mr. Strauss, you state that we ara going to be
benefiting by the Government procurement code because it 1s going
to open a market of approximately $20 billion or more which we are
not now able to access. .

You also state that you do not know how much of this will be
available to small business and minority enterprise.

M first question is this.

How is this market going to be opened up? What type of restrictions
lgesently exist in foreign countries that would be eliminated by the

overnment procurement code?

Ambassador STrauss. In most countries

Mr. LaFaLcE. Do they have set-asides and such things?

Ambassador Stravuss. They do not.
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Mr, LaFaLce. What would be eliminated?

Ambassador STrauss. We are negotiating right now, for example,
with the Japanese on what is going to be eliminated and what is goi
to be included. You may have seen in the paper that it ic a question o
whether their wholz communication system would be included or
excluded. We claim that it should be included. They say it should be
excluded. The truth of the matter is, Mr. Chairman, that there has
been no openness and no transparency whatsoever in Government
}l)‘roculzement in any countr% It has been a market that has been closed.

hat is the reason that there is great reluctance in opening it up.

Mr. LaFaLce. What I am trying to get at is this. What laws exist
insofar as Government procurement is concerned? )

Ambassador STrauss. They do not accept bids, Mr. Chairman. It is
that simple. .

Mr. LAFALcE. Do they 1efuse bids by foreign companies by law?

Amtassador STrauss. That is right.

No; I am sorry, it is just by practice, not by law.

Now th(ﬁ' are agreeing in writing that they will open up their bidding
process and will assure U.S. firms of an equal opportunity to bid an
there will be transparenf]i and light thrown into the darkness. It will
cover in excess of $20 billion worth of goods.

Mr. LAFALcE. So there are nc set-aside provisions?

Ambassador STRAUSS. We are given an opportunity to compete for
$20 billion worth of business. We have had no opportunity to compste
for it before. It is that simple.:

Mr. LaAFaLcE. There seems to be a discrepancy between the 7-percent
figure that you use or the Depsrtment of Commerce is using, and
the 3-percent ﬁ%xre that the Sn.all Business Adiamistration uses
in determining the amount of erxports which are accounted for by
small business,

Ambassador STrauss. Commerce ises around 10 percent, and othera
have used 3 or 4 percent. I wanted to take the lowest possible number
to be conservative because therv are two different figures floating
around. I am unable to testif. with exactness about either one.

Mr. LaFaLcE. Does Commer: :se the 10-percent figure?

Ambassador STrauss. It is probably a dofinitional problem, as many
of these things are.

Mr. LAFALcE. My 5 minutes have expired.

Mr. Addabbo?

Mr. AppaBBo. Thank you very much, Mr. Chairman. -

I want to commend the Ambassador on his statement in trying to
clarify some of the questions that have been raised.

You have made a profound statement insofar as principles are con-
cerned, and your hopes and the administration’s hopes, with respect
to how minority and small business will be affected.

I saw fit to go public last week on this problem because, as the
chairman just gointed out, we are under a tight time constraint. The
agreement might be finalized in a very short time. Very few knew what
was in the agreersnt until very recentlg.

Also, I was cc ::irained to go public because under the law if there
was an implemeuuix:f bill, we would not have a chance to amend it. It
would be an up or down vote,

My 1!.)roblem has been this. Sitting on this Small Business Committee
and chairing the subcommittee for several years, I have heard too
often the language that you have baen giving us today.

48-804 0 - 79 - 2
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We have heard this administration’s and past administrations’
promises in this area. But those promises never come to bear fruit.

We hear about an increase of $1 billion. But as we look at the statis-
tics, we find instead of 1978 increasing, 1978 goes below prior years.
Fo: 1979 we are waiting for statistics.

We need hope for small and minority businesses.

Suddenly there is a trade agreement which is going to take us one
step backward and we are going to take away the rights and privileges
which we have fought for in the past.

On that basis I felt that the American people, the public, especially
those who could easily be adversely affected, shoul({)have knowledge
as to what is going on.

You said my figures are wrong. We have spoken privately on this
question.

I know, Ambassador Strauss, that this negouiation has gone on for
some time. You are a good at srney. You have represented the people.
In negotieting this procurement code, you have been negotiatin
away certain rights and privileges that we have fought for, for small
businesses.

Can you tell me what your research tells you? What has been the
average value of a small iusiness set-aside; that is, the dollar value?
Dec you have those figures? Were those figures ever given to you?

Ambassador Strausi, The small and minority business set-aside,
if I understand your question correctly, was approximately $5 billion
cut of the total coverage of $79 billion.

Mr. AppaBso. That was a $5 billion total. Did they give you a
ficure as to what the average size of an individual contract was?

Ambassador STRAUss. We (ﬁ) not have that fizure. We do not have
that information. 1 cannot provide it to you.

Let me say this, however. I believe that this will be helpful and that
it will answer some of your concerns and also those of Congressman
Parren Mitchell. With respect to all of DOD’s 8(a) procurements,
only about 3 percent will be subject to any kind of outside competition
because of the GGovernment Procurement Code. Only about 3 percent
of the 8(a)——

Mr. AppaBBo. You take the worst example. When you take DOD,
you take the worst example. DOD has been the greatest offender of
small business programs. Statistics in hearing after hearing, and year
after year, have proved that DOD has done the least for small business.

We have tried to force them and we have tried to get a small business
director for them. They give us delays and excuses. Do not give DOD
as an example. They have done nothing. They have never done
anything.

Ambassador Strauss. Mr. Congressman, let me say this.

It is my judgment that the Deputy Secretary, Charlie Duncan, over
there, does this. This is one of the high priority items on his agenda.

Mr. AppaBBo. He has so testified before this committee. I am
hoping eveatually he will turn around. He has also given the same
testimony before Defense appropriations.

Mr. MircHELL. If the gentleman will yield, let me say this. I want
to share with the gentleman later on an internal memo from DOD as
to how they will attempt to subvert Public Law 95-507—it is already
written how they intend to skirt around the law that was sizned by the
P12sident last October.
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Thank ¥‘ou for yielding.

Mr. LaFaLce. Your time has almost expired.

“Mr. AppasBo. Ambassador, I am saying that someone has not
given you all the facts. I know if you had all the facts and all the
?_taﬁlst-lcs, proper statistics, you would have looked at this in a different
1ght.

Let me give you one figure. In fiscal year 1978, there were $183
million of Federal procurement for manufactured products awarded to
minorities under t.ge 8(a) program. It was $183 million. That was for
manfactured products under 8(a). _

The average amount for each contract was approximately $526,000.

Can you tell me how this new trade agreement will impact on that
$183 million?

[Pause.]

Mr. Abpasso. You cannot, because you do not have the data.

Ambassador STraUss. 1 believe that part of our problem is that
we are having this hearing before it is possible to obtain that informa-
tion.

I want to assure you that long before we enter into any agreement
and long before we start the implementing legislation, we will be ab-
solutely certain that the adverse impact on small and minority
business is so minimal compared to the gains, that the members of
this committee will substantially be sa.tisﬁged.

Mr. AppaBgo. For my information and that of the public and the
members of the committee, let me ask this: We have the code that
we have heard about.

How can this code b2 turned around as far as the foreign countries
are concerned? Can it be turned around? Can it be abrogated? Or
can it only be abrogated by the Congress, if implementing legislation
is defeated?

Ambassador STrauss. In the first place, it could be left out of the
imflementing legislation. That would be one way of turning it around.

want to assure you that I understand that I have the responsibility
to satisfy the Congress before 1 g:t it in the implementing legislation.

Mr. AppaBBo. In other words, it is up to the Congress now. It
would be difficult for you to go back to the negotiating table in Geneva
to change it; right?

Ambassador STrauss. Yes; it would be. It would be difficult.
I can say this, though. With our long range goals in mind, we are
going to have a rather strict verification of the pluses and minuses
that will come from this package. I hope when you come back here
and balance the tradeoffs, you will see the results. I am no miracle
worker and neither are you. Nevertheless, we do the best we can.

I think we will show you that we have negotiated an agreement
that is so substantially in the best interest of this Nation that you
will want it. Specifically, it will stand in the best interest of our small
and minority businesses. You will want us to enter into it, not abro-
gate it.

Mr. Appasso. I believe you are right, but after you get all the
facts, I assure you that you will make some amendments.

Mr, LaFavLce. Thank you.

I think one of the difficulties that Mr. Addabbo was wrestling
with is this. If the provisions of the 1974 Trade Act are truly ap-
plicable, we have to vote it up or down. We cannot offer amandments.
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It poses a serious difficulty for all of us who would like to endorse the
overall multinational trade agreement which you have negotiated.
But we have serious difficulties with certain of the provisions.
It is also a heavy responsibility for certain sectors of the United
States, small business and minority enterprises in high unemployment
aress.

The difficulty with the consultation process is that it appears to be
taking place at a time when the code is virtually locked in. Were we
to bring out facts to show that the preliminary data is incorrect, and
your preliminary judgments were incorrect, there might be little
recourse for you and it might put us in a difficult position.

Let us hope, Mr. Ambassador, for the sake of the multilateral trade
negotiations, that you are correct.

r. Mitchell?

Mr. MircueLL. Thank you, Mr. Chairman.

Let me make two observations.

President Harry Truman was one of the greatest civil rights Presi-
dents that we had. After he left office, we emgarked upon a major piece
of civil rights legislation. President Truman said that we had gone too
far. He was a businessman ; and, ha thought it was invading his business
territory.

When the chips were down, even the great civil rights President,
Harry Truman, abandoned us.

Your record has been excellent, but I think what you are attempting
to do here represents an abandonment of what we {elieve in.

Toward that end, I shall introduce a bill later today, which will not
affect your trade agreement per se, but will attempt to protect us
against any future incursions into minority and small business pref-
erences.

It will simply mean, if my bill is passed, that sections 8 and 15 of
the Small Business Act shall remain in full force and effect; and, shall
continue to apply &s if any such provision of law enacted after the date
of this enactment ot this section had not been enacted.

I will tell you what I am trying to do, frankly. I am trying to bulwark
against ano‘her incursion, one such as the present effort against small
and minority businesses.

You have extraordinary powers. You have been given extraordinary
powers to negotiate this agreement. A

Ambassador STraUss. Mr. Congressman, let me say this. I am aware
of the fact that I have extraordinary powers under the 1974 Trade
Act. I am trying to handle this very judiciously, and to do so in full
consultation with the Congress. I fully appreciate what you are saying.

Mr, MircreLL. Thank you.

I did not raise a question. I want te get to my questions now.

Ambessador Stravss. I am sorry.

Mr. MircHELL. The gravamen ¢! the ar%ument that you are tryins
to advauce is that $20 billion is ¢ ing to be opened up to small an
minority business, i.e., it will manifest contractual opportunities in
the foreign marketplace.

Ambassador STrauss. Yes.

Mr. Mr.cuHELL. That sounds great on the surface, but the histories
of AID and the history of OPIC ar.d the history of Eximbank have
been ones of excluding small and minority businesses. I see no likeli-
hood of them changing at any time in the future.
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Contrary to what you said, this provision of ‘“‘opening up’’ the
foreign market will do little or nothing to benefit small and minorit
businesses. It will benefit the multinational corporations. That 18
obvious. They have bases in these countries. They will hire in-country
the people to do the contracts that they get. . ’

Let me come to my specific questions, if I may. Then, if you want to
regly after I have raised my questions, I will gratefully respond.

told you that you have extraordinary powers. Under those ex-
traordinary powers you were able to negotiate this trade agreement
to this final point.

At any time before March 5, did you specifically consult with Mr.
Eizenstat or anyone on his staff about this saction of the multilateral
trade agreement? Did you consult with Mr. Eizenstat?

Ambassador Strauss. Mr. Congressman, we have been in close
consultation with all the affected agencies of Government during
these trade negotiations, including Mr. Eizenstat’s staff.

Mr. MircrEeLL. I am talking about this specific section.

Ambassador STrauss. I do not know. I cannot answer that in the
affirmative because I was not involved in those specific consultations.
I was not personally present for these discussions. I cannot misrepre-
sent that. That was not my role. One of the others in my office was
involved in that interagency process. It was not me.

Mr. MircHELL. Let me try this another waiy.

At any time before March 5, did you consult with any other repre-
s;ntati\:{es of any of the minority trade associations on this section of
the act

Ambassador STrAUSS. The{ are represented on our advisory groups.

Mr. MircueLL. Who are they?

Ambassador STraUss. I can get you the names.

Mr. MircHELL. I want to know. I cannot see any representative of
the Minority Trade Association selling out to something like this.

Please give me the names. :

Ambassador Strauss. Carl Gregory.

Mr. MircugeLL. He is an economist. He is not a representative of
an{ Minority Trade Association.

have one last question.

At any time before March 5, did you personally consult with any
of the representatives of the trade associations of the small business
groups, not minorities, but the white majority small business groups—
as the question pertains to this section of the law?

Ambassador STrAUss. I would not have done that, no.

Mr. MircaeLL. Then under your extraordinary powers, you dele-
gated this to other people. I think they are guilty o compiicity ; and,
what I think has occurred is enormous damage to the small minority
L usiness communities,

Mr. LAFALcE. If the gentleman will yield, let me say this.

Mr. Strauss, would you provide, for the record, a written statement
advising us of the consultation that did takgdplace by your representa-
tives with the representative groups that Mr. Mitchell has made re-
ference to and the dates on which the consultations took place?

It should be specific with regard to the Government procurement
code. We would be interested in that.

Ambassador STrauss. Yes.

Mr. LAFaLcE. Without objection, so ordered.
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That material will be placed in the retnrd at this point.

[The written statement referred to above was not provided to the
subcommittee.)

Ambassador STRAUss. Let me say this for now. We hrve had our
interagency consultations with all agencies, including the OFPP, the
White House staff, and others. Our advisory groups have repre-
sentatives of labor, industry, and sgriculture, which are all involved.
We have had consultations on a weekly basis with the staffs of the
House Ways and Means Committee and the Senate Finance Com-
mittee. All of our advisory groups meet with some regularity. I am
acting under the 1974 Trade Act. I did not pass that act. You gentle-
11}11en did. T am trying my best to discharge my responsibilities under
that.

Mr. MitcaeLL. May I interrupt to clear up something?

I yielded to the Chairman. Do I have any time left?

er. LAFALCE. Go right ahead.

Mr. MircHELL. Let me get my last question in.

Finally, lastly, and ultimately, let me ask you this.

Armed with the extraordinary powers that you have to put to-
gether this trade agreement, did you, at any time, prior to March 5,
consult with the President of the United States on this section with
which we are dealing, knowing of his commitment—one that he has
repeatedly made—to minority business?

Ambassador Strauss. I did not.

Mr. MircHELL. Thank you very much. ,

Ambassador Strauss. May I add further, Mr. Mitchell, this. It
seems to me so important that we not get lost here. When we talk
about the jobs that are not going to small and minority business out
of the $20 billion, the vast amount of that, as you and I both know,
will go to multinationals and the large corporations. Of course it will.
But, I must say that we are talking about a great Nation here. What
we want to do is not lose anything for small and minority business
while we get those additional contracts that provide jobs for minor-
ities, They enable them to gain jobs and opportunities and end up in
business for themselves. They result in sugcontracts which can be
beneficial tosmall and minority business. There is an amalgam montage
of issues out there. No one single issue and no one single thing domi-
nates.

I must try to make this very clear. The record must be absolutely
clear. What we have done is what you would have wanted us to do.
We have excluded and excluded and excluded from the coverage of
the Government procurement code.

Mr. MitcuHELL. But you have included and included and included
the opportunities for the multinational corporations.

Mr. Strauss, those jobs will go to those people working for the mlti-
national corporations overseas and the subcontracts will go to the
multinationals who have bases in these countries already. You cannot
tell me differently.

Ambassador Strauss. There I must disagree with you.

Mr. MircHELL. I disagree with you.

Ambassador Strauss. Those contracts come back here. Those con-
tracts take place in the large urban centers. A great many of them do.
The reason that tiia large multinationals are going to benefit from
these large Government procurcment opportuniiies more than small
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business is because they do more business. They are better equipped
to do it. What we have to do is strengthen and improve the ability of
small business in terms of the delivery that they can give.

Let me say this to you. With an infinitesimal risk, small and minority
business stands to make substantial gains here. I would not be worthy
of I}Illy salt if I did not fight for that because I am right and I know I am
nght.

Mr. MircriELL. You are wrong and I know you are. [Laughter.]

Mr. LaFavLce. Thank you.

Mr. Gonzalez?

Mr. GonzaLgz. Thank you, Mr. Chairman.

Mr. Strauss, I think the big concern has been stated here. Though I
may not agree with the thrust of the criticism, I do think this is a
concern.

First, whether it is 8(a), the set-aside, or what have you, there is no
way that anything you do under the procedure thus far will keep any
ability on the part of small business to compete with the multirationals.
I do not see how that could be done.

But the biggest fear I have is this. If there is any possibility that
small business could come in, how can we expect to to compete with
the sweatshops of Hong Kong and Taiwan and Japan? I think this
is what we are doing here. I tkink that, for the first time, what we
are doing is legitimizing the sweatshop in competition with the
American labor standards.

Ambassador STrauss. Congressman, that is a perfectly solid and
legitimate question. That is the reason that we excluded from this
code all contracts under $190,000. The reason we excluded textiles,
shoes, and apparel and all of these other things is for that very reason.
We exclided those because we did not want to have to compete in
the very area that you are talking about. We will not have it.

It was a legitimate concern. I think we have satisfied that concern.

Mr. GonzaLEz. Does the agreement include the purchasing of
services?

Ambassador STravuss. No, sir, construction and service contracts
are outside of the agreement. This represents 90 percent of minority
and small bYusinesses involvement. _

These points are very good. We need to get these on the record.

I did not come into town yesterday like a f%ol. I have had 60 years
on this Earth and for abeut 40 of them have been negotiating and
representing people. I did not sell out, nor have we ignored the con-
cerns of any group in this country, iarge or small. They are both
entitled to snpport, particularly the small business concerns. They are
weak and they needp the help. The President knows that and I know
the.t. This agreement takes that into account. I will fight for it because
I know it is right. I have that obligation. If I did do it, I would be
wrong, and you ought to fire me.

Mr. GonzaLEz. I do not at all question your ability. You have been
able to sell that carload of watermelons time and time again.
[Laughter.]

There is no question about that.

What I am saying is this.

1 am afraid, by :he very nature of the reality of the world, regardless
of any individual’s ability, we are opening new facets and agreements
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that will place American business, not only small but big, at a disadvan-
tege with the sweatshop conditions and the submarginal labor situa-
tions that traditionally have existed.

In fact, many of the multinationals that will be coming in, by virtue
of this agreement, are the ones which have set up the low labor costs
operations for introduction into the United States.

Ambassador STrRAuss. Of course they have.

Mr. GonNzaLEzZ. We have not done anything about that. What I see
here is this.

For us on the border, we will continue to see the expansion of this
on the Mexican side, for example, to the detriment of labor and in-
dustry in the United States. I do not kncw how in the world we can
compete.

hAmbassador Strauss. Let me give you very quickly the answers to
that.

First, only those countries that sig will participate. Many do not
want to sign and do not want to take the worst of it. I think they
would under this. Only the ones that sign will get the benefit.

Second, we exclude all contracts that are $190,000 or less.

Third, we exclude a %eat many products, including all national
security purchases; all Defense Department purchases of textiles,
clothi apparel, food, specialty metals, ships, ship components,
shoes; all construction contracts; all service contracts;all GSA handtool
and stainless steel flatware purchases; purchases by entities not covered
by the code are excluded.

The entire Department of Transportation is excluded. The Depart-
ment of Energy, of NASA, the Army, the Corps of Engineers, of TVA
Amtrak, ConRail, the Postal Service, AID—all these are excluded. All
State and local purchases; all purchases involved where Federal moneys
are involved are excluded. '

So, when you get through all those exclusions, we have taken into
account all the concerns that you have mentioned and more. That was
not brought out in the information that was furnished to the members
of this committee.

Mr. GonzarLez. That is the reason I am raising the question.

Ambassador STravss. I am glad you raised it. It gives me a chance
to satisfy that.

Mr. GonzaLez. I am glad we had a chance to supply the record
with this aspect of the negotiations.

You mentioned a $190,000 level cutoff. Why was that figure arrived
at? I? understood the administration was seeking a lower level? Is that
true

Ambassador STrauss. Yes; we wanted a lower level, but it was
negotiated.

r. GoNzaLgz. Was there any particular reason, other than
compromise?

Ambassador STRAUse. We thought we could get our hands on more
business over there and the kind of business from which we could
profit. It was the export opportunity that we were after there.

The answer to this question is the necessity of increasi’tlx% our export
opportunities and not giving it up where we are weak. There are also
import opportunities here. There was some criticism of my entering
into the textile agreement or the discussions which we worked out
with the textile industry. We took considerable criticism on that, but
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remember that there are 3 million people involved in that industry.
Most of them are women and minorities; that is, those who need pro-
tection the most. The whole thing is a delicate balance.

I do not blame Congressman Mitchell. He would not be a Congress-
man and he would not be worthy of his salt if he was not concerned
and protective. I do not think you would want me to be any lesss—
you would not want me not to fight for what I think is right and to
try to make my point.

I have negotiated hard for this country. I will negotiate hard for this
Congress to pass what I think is right. It does not mean it is totally
right, right now, but we are going to be negotiating before we enter
mtot.

Mr. GonzaLgz. Thank you, Mr, Chairman.

Mr. tLaFaLce. Mr. Carter, the distinguished minority ranking
member?

Mr. CarTER. Thank you.

Mr. Srauss, would you please describe the mechanism by which
rocurement of opportunities will be announced t0 American small
usiness?

Ambassador STraUss. Give me that question again, please.

Mr. CarTER. Will you please describe the mechanism by which pro-
curement opportunities will be announced to American small
businesses ? v

Ambassador STravuss. It has to be by publication in the country of
purchase. ,

Mr. CARTER. I see.

How much time will be provided to respond?

Ambassador Strauss. There has to be adequate time under the

rovisions of the procurement code. It will be covered in implementing
e%islation. That 18 a very good and practical question. We would de-
velop the mechanisms to get our hands on that information and make
it available to the proper sources here, just as we do with contracts
in this country.

Mr. CarTER. But you do not give any time limit?

Arl:llbassa,dor Strauss. A minimum of 30 days. That is what I
recall.

Mr. CARTER. I see.

On page 6 I notice something that disturbs me: “I should mention
that the only cha.nge being made for much of this exposure is that the
buly:I American preference will no longer apply.”

ow in the world can you explain that? This is America. We all
want to buy American. Do you mean to tell me that you come before
this (:,?ommittee to tell me you do not want us to buy American any
more

Ambassador Stravuss. No, sir. What I am saying is that we have
certain areas of business in this country that have a buy American
preference. In most instances it runs between 6 and 12 percent. I
guess 12 percent is more typical. Countries and industries have been
coming over here and biddu:f on that business with a 6-percent or
a 12-percent disadvantaﬁt: and take the worst of it on the buy Ameri-
can preference. On the other hand, under their practices and sometimes
laws, we have been forbidden to bid at all, not just bid against the .
6 percent. We have opened up $20 billion of potential business for us
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by exposing less than half of that amount without the buy American
situation.

'This option to bid has always been available in this country, but it
has never been available in other countries. That is the reason we have
had great difficulty in negotiating this code, and that is the reason we
are zoing to have difficulty in getting signatories to it.

Mr. CarTeER. What is the largest market in the world today for
products out of this country?

Ambassador STrauss. This country?

Mr. CARTER. Yes; this country. T!gat is why I think we should buy
American. We should concentrate on this country. We should help
our businesses, both minority and labor. We can do this by buying
American.

I cannot understand this movement abroad. It is anathema to me.
I cannot understand it.

Of course, over the years we have seen that our multinational busi-
nesses have moved, not only to Taiwan, but to Korea and to Japan.
We have General Motors, I believe, that is the second largest manu-
facturer in Germany today. Ford is one of the largest manufacturers
in Greai Britain.

Multinationals really have not helped American labor, as I see it.
We l..ve lost many jobs because of these moves abroad.

You spoke of shoes. This is a subject which is %etty well known
throughout the east, particularly in Brockton, Mass., aad other
areas of our country.

What percentage of the shoes that the Americans wear today are
made in America? What percentage of the shoes made in America
today, or used in America today, are bought here?

Ambassador STRAUss T do not know that detail.

Mr. CarTER. Less than 50 percent, if I understand it correctly.
Most of them are imported. I regret this.

Ambassador STRAUSS. Yes; a great many of our shoes are imported.
There is no question about that. You would be interested to know
that the shoe industry has been developing export capability.

Mr. Carter. I still believe that we should concentrate on small
business. Not only that, I believe we should buy American.

Thank you, Mr. Chairman.

Mr. LaFavrce. Thank you, Mr. Carter.

Mr. Marriott?

Mr. Magrgriorr. Thank you, Mr. Chairman.

Thank you, Mr. Ambassador.

I appreciate being here. I am not a member of the subcommittee,
but I aE reciate having the opportunity to ask you a few questions.

Fran F, I think you are doing a very good job. It is a tough assign-
ment. I think you have hit the nail on the head—in negotiating you
have to look beyond the 8(a) program and beyond set-asides and

ut everything in perspective. I think you are doing a pretty good
job of that.

I am concerned, however, about n couple of things. The first thing,
I guess, is chis.

e, on this committee, would never have known what is going on
regarding your negotiations had not somebody from the Ways and
Means Committee told us. I think this is a bad situation.
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Also, it looks to me, as we talked with some of your people earlier,
that the negotiations were in the fine-tuning stage with no consultation
at all with this committee.

I really wonder how you justify that type of activity.

Ambassador Strauss. That is a good question. Let me say this.

In the first place, I am charge(Fin my work with the Congress to
work through the Ways and Means Committee. Whoever on the Ways
and Means Committee chose to tell you that you ought to get involved
in this was exactly right. That is their responsibility. This represents
a broad cross section of this Congress.

Unhappily, I do not think the information was structured very well,
or as accurately as it could have been. The problem was not put into
pr&f)er perspective. You are right that it is difficult to do that. It is
difficult for me not to respond to Congressman Carter who I know is
very concerned about this matter. I cannot tell him how this negotia-

tion is going. The answer is that I am negotiating for America. e is
from Kentucky.

Mr. CArTER. | am an American also.

Ambassador Strauss. But what I am trying to say is this-——

Mr. CarTER. You did not say buy American. You said not to buy
American.

Ambassador Strauss. But I am trying to say this. Out of this
negotiation

Mr. CArTER. You have it plainly in writing not to buy American.

Ambassador STraUss. I am trying to tell you this. That 1s the reason
we excluded so much.

Mr. CArRTER. We cannot exclude it. It is the greatest market in the
world and we ought to concentrate on it.

Ambassador Strauss. But we also want to export. For example
we have the greatest tobacco producers in your State. Your State will
benefit dramatically from these negotiations. We have to give some-
thing to get these benefits, It does not come free. It is a negotiation.
Kentucky will benefit and the tobacco people will benefit.

- Mr. CarTER. I thank you for that.

Mr. LaFaLce. Thank you, gentlemen.

Mr. Marriott, you have the balance of your time.

s Mr. MaRRIOTT. Let me ask a couple more questions, Ambassador
trauss.

You indicated in your prepared testimony that the total U.S.
procurement in 1978 was about $79 billion.

Ambassador Strauss. Yes.

Mr. Marrrorr. Of that amount, $5.1 billion was set aside for small
business.

Ambassador Strauss. This is correct.

Mr. MaRRrIOTT. I am assuming that at least 25 percent of that
figure was under the 8(a) program for minorities, roughly; that is,
about $747 million? ‘

Ambassador Strauss. As I recall, around $700 million.

Mr. MarriorT. Right.

You also indicated that we had to give a little in order to get a shot
at $20 billion worth of something.

Ambassudor STrAUss. Yes.

Mr. MarrioTT. My question is this.
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As you see it, what would we give up? Of the $5.1 billion in 1978,
which was ior small and minority businesses, how much of that do
you anticipate might be lost? You indicated that you thought Presi-
dent Carter would take the 8(a) program from £747 million to $1
billion in 1879. It epﬁears that we will be gaining something there.

So, how do you look at that?

Then tie that into another question. How does the whole thing, that
is, the $20 billion, affect our balance of trade situation? Can we tie in
what small business and minority business is lcsing with Mr. Mitchell’s
concerns? What is the bottom line?

Furthermore, what is the big picture in terms of what we are gain-
.z in terms of a balance of trade?

Ambassador STrauss. Let me respond,

In the first place, onlY around 7 gercent, or 8 percent, which I feel
reasonably confident will prove to be accurate. That is that portion
of the $5 billion. Seven percent of the $5 billion will be exposed and
not lost. Seven percent or 8 percent of it is all that foreign countries
can even bid on.

Let us assume that we keep 90 percent of it in this country, which
we traditionally do, at & minimum. That is very conservative.

If you are talking about 7 percent

Mr. MarrrorT. $400 million is exposed; is that right?

Ambsassador STrauss. Yes, if you want to give or take $100,000;
that is right.

Mr. Appasso. If the gentleman will yield, let me say this.

After you get the facts, you may change some of your views. We
are not talking about $5 uillion under Federal procurement. We are
talking about $20 billion. That is out of total Federal procurement
of $78 million.

Ambassador Strauss. That is right.

Mr. AppaBBo. $5 billion went under the set-aside program. That
is the figure that you are using, which is proper. I do not know about
the percentages.

owever, small business received a total of $19.2 billion of Federal
procurement nnder the protection of the Buy American Act. You are
not discussing that other $14 billion.

How willuzge trade agreement affect that $14 billion?

Ambassador STrauss. A great deal of that is excluded by the
exclusions.

Mr. Appasso. But precisely how are you going to affect it?

Ambassador STrauss. I need to aevelop that for you. That is under
the small and minority business set-aside.

Mr. AppaBBo. I am not talking now about minority or small
business set-aside. I am talking about small business and minority
business awards through open competition.

Ambassador STrAuUss. g believe I am :izht. I want my staff to
correct me if | am wrong.

This area has always been open for competition. Domestic business
is competitive.

Mr. Appasso. Small business competitive awards

Ambassador Strauss. To domestic and international competitiun.

Mr. AppasBo. Small business can bid on this because there are
limitations and there is the protection of buy American.
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Ambassador STrauss. I think we are saying the same thing. I
need to lay it out in #. lictle more orderly way. We want to be sure we
are using the same deticiiion.

Mr. LaFaicE. Let us try to conduct the hearings also with a
little more order.

We will give 1 more minute .« Mr. Marriott.

Mr. MaRrrioTT. What you ai¢ saying is this.

The bottom line with ali the baloney set aside, $300 million to
$400 million may be in jeopardy in terms of the small business enter-
prise; right?

Ambassador Strauss. [ do not want to hang on that exact number.
That was my first information. I believe the figure will hold up
reasonably well.

I am waiting for hard information.

Mr. Magriort. Could you provide us with a specific statement
in terms cf the effect of small business and the bottom line numbers
and maybe the overalil effect of the balance of trade solutions that may
come out of this?

Ambassador Strauss. Certainly.

Mr. ".aFaLce. Without objection, that material will be inserted in
the record at this point.

[Mat zrial requested not supplied.]

Ambassador STrauss. The last question is a gut question. We are
not going to cure the trade problems of this Nation. Our deficit

robiems are deep seated. They run from our energy imports to our
?ailure to develof. the right kind of export thrust. In addition, we have
not assisted either large or small business, and this is particularly
unfortunate for small and minority businesses because tﬁey need 1t
the most.

‘We have a tremendous export problem in this Nation. Let’s face it.
What we have done here, to state it very simply, is not to cure the

roblems, but what we will have done, if and when we finish these
Eard negotiations, is that we will have torn aside a great many bar-
riers to fair trade. These are barriers of false standards that other
countries have used, and barriers of lousy licensing and unfair and
illegal licensing, where they said it needs three plugs and you put 2%
plugs, where they said it was 110 volts and now we need 105.

\%’e will have come to grips with tk. problem of subsidized product
coming o each of your markets. We will have come to grips with that.
We will have come to grips with custom evaluation, an area of abuse
which has affected this Nation greatly. We will have come to grips
with counterfeiting and sending 1n false items that take advantage of
of the cousumers. i

We will have opened markets and increased markets for agricultural
products. I mentioned tobacco earlier. This will dramatically improve
our export opportunities in many areas.

Nevertheless, I have failed in at least one-third of what we went
after. We will bring back a “B” and not an “A.-plus’ result. However
it will be so much better for this Nation than where we were before.
If we permit this debate at a time when we have strong consumer
interests and terrible influtionary problems, a time when we have to
be careful not to enter another Smoot-Hawley era, it would be terrible
for this Nation. We cannot let that happen.



26

Somebody has to have the guts to stand up and fight for these
things. I am going to do it. I am going to do it as long as I have this
}ob. When we finish these negotiations and if I permit this debate to

ocus on the one-third of my failures, and on the one-third of what we

did not accomplish and what we had hoped to do, it will go down the
tube. But if we focus on the two-tkirds of what we did accomplish,
then the Congress will vote favorably on this and the Nation will be
better for it.

Mr. MarriorT. The Grand Old Party, or what is left of us, is also
behind you.

Ambassador STrauss. Yes, I know that. 1 did not sell out. I just
tilted it a bit. [Laughter.]

Mr. MARRIOTT. %hank you, Mr. Chairman.

Mr. LAFALCE. Mr. Strauss, I want to read into the record at this
point section 102(c) of the Trade Act, which specifies that prior to
entering into an agreement ‘‘there should be consultation, not only
with the Committee on Ways and Means of the House, and the Com-
mittee on KFinance, but with each committee of the House and the
Senate which has jurisdiction over legislation involving subject
matters which would be affected by such trade agreements.”

Mr. Strauss, you have mentioned the export market opportunities
as being $20-plus billion. Does that include or exclude the developing
countries? Are the developing countries subject to the provisions of
the C.overnment procurement code?

Ambassador STrauss. Those that do not sign do not get the benefits
Signatories get benefits and suffer the obligations.

Mr. LAFALCE. Are you suggesting, however, that the developing
countries would not be signatories?

Ambassador STRAUSS. %‘hose that are not signacories are still faced
with our buy American penalties of 6 and 12 percent. Only those that
sign will participate.

Mr. LAFALCE. Are there any countries which would sign the total
ag{le%ment, but who might not sign the Government procurement
code?

Ambassador STrauss. As a matter of fact, the way it is done is
this: There will be eight codes, let us say. Some countries will sign
one but will not sign another. Some will sign all We will sign them
all, at least we presently contemplate that we will.

Mr. LaFaLce. Because there will be different signatories to dif-
ferent aspects of the MTN, do {ou intend to seek a single imple-
menting bill to effectuate all of the codes, or might you submit
separate bills on each code?

Axlr)x.l])lassador Stravuss. We are in markup right now It will be
one bill.

Mr. LaAFaALcE. Is there not a provision of the law saying that if
you will submit one bill that you will have prior consultation with
egxch? of the House and Senate committees with responsible jurisdic-
tion!

Ambassador Strauss. That is correct.

Mr. LaFaLce. Has there been that type of consultation as to
whether there should be one implementing bill or separate codes
with the committees with appropriate jurisdiction?

Ambassador Strauss. There has been great consultation on how
to present it. I do not know if it has been with every single committee.
I would doubt it has.
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Mr. LAFALCE. It seems to me that the law requires that that is
the type of consultation that should exist regarding the method Leing
submitted to the Congress. 1t would be my judgment that the Govern-
ment procurement code, as a political matter, might well be sent up
separate from the rest.

It seems to me, Mr. Strauss, as a pragmatist and politician, that we
are jeopardizing the whole for a small part. If the small part is de
minimis as you say, then I wonder. Bor example, you say there
would only be 7 percent in the $5 billion.

Ambassador STrRAUss. May I interrupt to say this?

I said give or take a point or two. I do not want to misrepresent.

Mr. LAFALCE. Your testimony also said you thought you were being
conservative using the 7 percent figure.

Ambassador STrRAuss. That is correct. But I could be wrong. I do
not have the hard information. 1 want to be absolutely certain I do
not misrepresent.

Mr. LAFALcE. The point I want to make is this.

We have a tough road ahead of it. The buy American provisiop
and of itself, which probably is absolutely essential to the MTN, is
going to encounter tremendous opposition.

Then when you also ad«d what well could have been natural allies ta
those opponents, like individuals concerned about the set-aside, then
it makes your overall tesk that much more difficult.

My question then is this. How essential to the success of MTI{ is the
Government procurement code? The Government procurement code
is not essential to the MTN.

Ambassador Strauss. The Government procurement code is not
essential

Mr. LAFALCE. Is oris not?

Ambassador STrauss. It is essential to America.

Mr. LAFALCE. It is not essential to MTN?

Ambassador Strauss. It is a basic point of our overall trade
packsage.

Mr. LaFaLceE. Let me put it like this. Would the other countries
have any problem in signing the other provisions of MTN if the United
States backed off on what you had negotiated insofar as the Govern-
ment procurement code is concerned ?

Ambassador Strauss. I would think this. I do not know the answer
to that. But I would say that the Government procurement code that
we have negotiated represents the largest and most important market-

g opportunity for American ingenuity, creativeness, and business
+-111 that has come out of these negotiations, or any negotiations in
many, many years. I want to repeat—I am not here to apologize for it.
I am here to take pride in it. I want to defend it.

Mr. LAFALCE. I understand that.

Earlier I asked you to provide the subcomittee with a written state-
ment in answer to some of the questions that Mr. Mitchell raised re-
garding prior consultation.

In addition to that, I wonder if we can also ask you for the input
that was given by the industry sector advisory committee specifically
on the Government procurement code.

I would like to know whether they have agreed with the code.

I want specific insiances where consultation with regard to the
Government procurement code was had with OFPP, Mr. Eizenstat’s
office, and the task force that he chairs, and SBA.
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Ambassador STRAUss. Certainly.

Mr. LaFaLce. Without objection, that material will be inserted in
the record at this point.

Material requested not supplied.]

r. LAFALCE. I had Administrator Weaver before the subcommittee
a week ago today. His knowledge was de minimis regarding this. That
is being rather generous.

I had OMBE in my office yesterday, and as of yesterday, their
knowledge of this was de minimis. That is being generous.

Therefore, 1 anxiously await your written statement regarding
consultations that your staff assistants had with their assistants.

Ambassador STRAUss. I cannot let this hearing close without saying
this to you. Both your statements and your tone of them indicated
some interest in implying that I was being less than candid and forth-
coming. I would not misrepresent before you, Mr. Chairman. I have
been around this country a long time. Let this record clearly reflect
that what I said here I believe to be true.

T et me further say to you that I was also careful to say what I did
not do. I want to help as much as I can on this matter. 1 u-derstand

our concerns. I thank you for having this hearing. I am not trying to

e misleading by what Iy did not do. I did not talk with Vernon Weaver
about this until last week or this week. I do not remember. Qur people
have been in touch with them.

Mr. LaFaLce. I must clarify I know without a shadow of a doubt
that you are presentii = *he absolute truth insofar as you have it in
your position.

You also stated that you were not charged with responsibility
directly for having the consultations, but it was your staff representa-
tives.

Ambassador Strauss. I am ultimately charged with the responsi-
bility. It is in my bailiwick.

r. LaAFaLce. What we want, Mr. Strauss, is to simply know
when your staff representatives consulted with their staff representa-
tives, which is information that none of us have right now.

Ambassador Strauss. I am sure whatever Mr. Weaver toid you was
accurate. He would never misrepresent anvthing to you, nor would
I. T can assure you of that.

Mr. LaFaLcE. We are just trying to get the facts. We want to thank

you.

Mr. Carter?
I Mr.nCARTER. Mr. Strauss, we had quite a trade deficit last year, as

recall.

Ambassador STrauss. Yes; about $30 billion.

Mr. CarTEr. How much of that was tc the OPEC nations?

Ambassador Strauss. I do not have that figure at hand. Strengely,
it is less than one would have thought. I was surprised when I saw 1it.

Mr. CarTer. What was the reason why our deficit was no greater
than it was?

Ambassador Strauss. It was no greater than it was——

Mr. CarTER. What was the largest volume of exports in terms of
dollars?

Ambassador STraUss. Our larg st export area in terms of dollars
would be agriculture.

Mr. CARTER. Yes, over $25 billion, or perhaps $30 billion, that is
true.
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But in spite of this, with Japan we had quits a trade deficit.

Ambassador STRAUSS. Yes.

Mr. CarteR. Do you remember the figure?

Ambassador STrauss. About $12 billion.

Mr. CARTER. $1 billion, as I recall. There might be some differences.

Do you think what you have done now would diminish this trade
deficit with Japan?

Ambassador STrauss. If we do what we ought to do, we will have
set the stage for reversing this trade deficit. We have written about
the first two or three chapters of a long book; however, people such as
yourself and myself and others are going to have to stay at this job.
It is not going to happen overnight. It is not going to be easK. We have
ourselves in a mess with the trade deficit. V%e have to fight our way
out of it I can assure you, Bob Strauss did not cure it with what he
has done. But I have given us a chance.

Mr. CarTER. With West Germany we had quite a trade deficit also.
I do not recali the amount; is that not true?

Ambassador STraUss. Yes. We have positive balances with most
nations, but West Germany and Japan are the two where we had
substantial deficits. That is outside of OPEC.

Mr. CartER. I believe that is because we did not buy American. I
believe that is because we did not buy American, and, largely, because
they subsidized many of their products.

Ambassador STrauss. We have a subsidy code in the trade packege
which will help us. The American buying public, Mr. Congressman,
will go to this. I have shown you statistic after statistic. The public
is in favor of protection until they go shopping. Then they look at
Japanese cars and television sets and they look at textiles from some-
where else. The American public does not buy American. There is no
question about that.

Mr. CarTeER. In many cases they do not, as evidenced by the
deficits in these two countries.

Ambassador STrauss. That is correct.

Mr. Carter. But we know that both these countries subsidize
their products; is that not correct?

Ambassador Strauss. It depends. We are going to have a subsidy
code in this package. One of the great gains wa have is that we are
going to have this subsidy code.

Let mae give you an example of what I am talking about. Let us
take citrus or tobacco, to use an agriculturel product that we have
talked about already. One of the things we a'e going to do in the sub-
sidy code is this. We are going to see that our product, which is manu-
factured in America and shipped into country ‘“X”, does not have to
compete with a subsidized competitive product frm country “Y.”

Let us say an orange, or a pound of tobacco, comes from a country
into the EC, and we find out it has outside subsidies. We are not going
to cure it. The world will still have plenty of sin in it when we get
through, but for the first time we are going to have a code to 'eal
with such abuses. We will have some laws to deal with it.

Mr. CarTER. Could you give me an estimate of what a Chevrolet
car would sell for in Japan; that is, what the price of it is?

Ambassador Strauss. For about twice what they would sell a
compare ble car here in this country.

r. CARTER. About twice?

Ambassador STrauUss. Yes.

43-804 0 - 79 - 3
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Mr. Carter. That is quite inequitable. In your trade and negotin-
tions have you done anthing about this?

Ambassador STrauss. We have done a good deal about it. But the
truth of the matter is that these codes and this agreement does not
mean that we have solved our problems with some of our trading
partners, like Japan. It means that we have put ourselves in position to
to come to grips with them.

When we finish the M'TN, and I hope we will successfully do this by
summer, than we can turn ourselves right then and there to imple-
menting these codes and working toward solving these other problems.
It does not mean that we will walk away and keep working on the trade
deficit. It means we will start getting after it with Japan. It puts some
rules and laws there.

It is hard for you to understand, I think. I could not believe that for
generations this country has been doing business around the world with-
out a set of updated rules to gu:.!e that trade. Other countries have
p}t:t up formidable barriers and we are finally coming to grips with
them.

Under the Government procurement code, to respond to Chairman
LnFalce’s question of whether or not the other nations would be will-
ing to sign everything else if we pulled out Government procurement,
then they will pay us, or tip us, for taking us off the table. The Govern-
ment procurement code is what we have insisted upon. No one else¢ has
insisted on that.

The reason I have said I am not sure how many signatories there
will be is that I know I will get the EC to sign, am{ Japan. But other
than that, I have no signatories. Nobody wants any part of the Gov-
ernment procurement code except the United States of America,
the gainer. The others are losers because they lose on the foreign
com‘petition. The United States gains from Government procurement.

Mr. CARTER. I certainly hope, Mr. Ambassador, that when this comes
to a conclusion that we will have a more equitable method of trading
with West Germany and with Japan.

We have been at a distinct disadvantage over a period of many,
many years.

Ambassador Strauss. I hope that this is what Congress will focus on ;
that is, whether the United States will gain enough to make it worth-
while. I could not agree with you more.

Mr. CarteRr. Thank you.

Mr. LAFaLce. Mr. Addabbe?

Mr. AppasBo. Thank you very much, Mr. Chairman.

Mr. Ambassador, my only point is this: If we go ahead with even
a small loss to our small business community and our minority
business community, what happens is that the gainers gain more and
the losers continue to lose.

We have the highest unemployment in our minority communities.
If we cut into these contracts Ktrther, you are going to hurt these
people further. There is a report by the Budget Committee that points
this out clearly.

In your statement, on page 3, you talk about the Department of
Commerce. I am afraid Bommerce had more to do with this tradle
agreement than the Small Business Administration. You talk about
more being done for the small business person.

We had hearings several years back, many hearings, on the problems
of the small business being involved in export trade. Commerce
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promised everything, and the administration promised to carry
through. Still that figure has not increased. You say:
As part of the implementation of this trade agreement, we intend to work to-

ward greatly expanding the export assistance programs for small and minority
businesses to assist them in capitalizing on the foreign markets opened up by this

Code.

Is there implementing legislation for that part, or will we have to
enact new legislation?

Ambassador Stravuss. I hope that in the implementing legislation
you will find something in there to satisfy that. I share the concern
that you express. I share the concern that Congressman Mitchell ex-

ressed. I think we have satisfied these concerns. That is the reason
or all these exclusions. That is the result we have worked for in our
negotiatiom.

i do wo «mow, nor do I desire to defend, the history of small and
minori - hrsi -2ss and its treatment, either by our sccial, or by our
econeric, < !iy our Government institutions because I cannot defend
that ..:torv The case is not a good one.

Bui ! w.nt to say this to you. President Carter has made a firm
comm..zent to achieve $1 billion in minority set-asides in 1979. 1
assert to you today that that commitment will be kept. I assert to you
today that to the extent that there is anything detrimental to small
and minority business in that set-aside prograrn, it will be made u
elsewhere. I assert this to you unequivocally because you are entitle
to that assertion.

I assure you, we will have a program for aid to small and minority
business.

Mr. AppaBBo. We have heard those words before and we have heard
about the billion dollars and we have not seen anything implemented
to achieve that goal.

You talked about statistics. Foreign governments have been able
to bid on certain Federal procurements. Do you know about how much
has gone to foreign firms in the last year or the last 2 years?

Ambassador Strauss. The GAO reports 3 percent.

Mr. AppaBBo. Do you have a breakdown? _

Ambassador Strauss. We looked closely at this, but we still do not
have enough detail. Yet, we did see that dictating machines and hand
tools and some plastic things and generating equipment——

Mr. ApbasBo. Equipment that had been wiped out of the U.S.
market; right?

Ambassador StTrauss. That is the reason it is excluded. Practically
everytime you come to one of these sensitive items, we have alread

ut an exclusion on it. I believe that we hiave done a pretty good jog

ere. If it is not “A-plus work,” I think you will find it is ‘%—plus.”

Mr. AppaBno. I have not looked at the entire thing, but I would
imagine the other 99 percent of the covered contracts you have—
but again, in those segments which can least afford it, you deleted
them?

Ambassador STrauss. No, I am talking about this segment. I hope
that the statistical information we get will be able to demonstrate
the benefits better. In addition, if we have failed to plug up a hole,
then this information will enable us to plug it up. We are both on t.ae
same side on this.

Mr. ApbasBo. | agree.

Ambassador STrauss. [ am not against you.
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Mr. AppaBso. I think you went ahead with this because you could
not be in all places at all times. You had to assign priorities. Those who
ge.ve you certain information when the code was negotiated did not

ave all the figures and did not give you all the figures.

On that basis, it may look good ov paper, but in actuality, it is not.

Ambassador STrAUss. It is not the fault of my staff. It 18 my fault
if there is any fault. I would like to see you go back home and try to
explain to your constituents that your staff made some blunder
and that you did not. Those voters would tell you what you could do.
[Laughter.]

Mr. AppaBBo. Thai is why f'ou are here and not your staff.

Ambassador STrauss. Yes, 1 understand.

Mr. LaFaLce. Mr. Mitchell?

Mr. MircHELL. Thank you, Mr. Chairman.

I will try to talk quietly because I often have a feeling that when
+9ices are raised it is done defensively.

Mr. LaFaLck. If the gentleman will f'ield, let me say this. I had an
esteemed Jesuit professor who once told the entire class that “when
your arguments are sound, speak softly, and when your arguments are
very weak, yell.”’ [Laughter.‘]) A

Mr. MircHELL. | intend to speak softly, Mr. Chairman. [Laughter.]

Ambassador STrauss. I hope you do not make me yell. [Laughter.]

Mr. MitcrELL. I hope you will not yell, Mr. Strauss.

For 5 years in this Congress, I have worked to get a minority enter-
Prise act passed. It was incorporated into omnibus small business
I?islat,ion last year. It was signed into law by the President of the

nited States on October 24 at 3:15 in the afternoon. It was praised
by the President. It is now Public La — 95-507. .

Did you, or your staff, review the provisions of Public Law 95-507
as you put together this trade agreement?

Ambassador Strauss. I did not.

Mr. MircrELL. Did any of your staff?

Ambassador Strauss. I feel sure that they did, but I am unable
to say that with absolute certainty. I will attemft to find that out.

Mr. MircHELL. I hope you do find that out. I must assume that
thesy; did not because what you are prc(?)osing guts Public Law 95-507.

I would hope that the staff would not have reviewed it because it
would mean that they might have been accomplices in this affair. I
would not want them to be that.

If they did not do it, it portrays an abysmal ignorance and lack of
concern about small and minority business.

Mr. Strauss, you said you were going to fight hard for this. I will
fight hard against you. You will probably win. You will probably win
becsuse every time that minorities have been exposed, in terms of a
Ereater good for the rest of the country, it has been minorities who

ave been shafted.

You will fight, and I will fight you, and you will win. More than
likely you will win.

But I would suggest to you that in your winnin%, what you will have
done is to perpetuate the exclusion of minorities from participation in
this economic system.

I will not ask é'ou any more questions. I do not intend to ask another
question, Mr. Chairman. History is before us. The last 5 years of
what has developed with reference to us is before us.
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So, go ahead and fight. Let me fight and let me congratualte you
preliminarily on winning, and let me commiserate with you for what
you are doing to minority businesses todaf'.

Ambassador STrRaUss. Before this legislation comes before you for
a vote, I hope we can demonstrate that this is in the best iaterest of
the minorities of this Nation. If it is not, in our judgment, and in the

judgment of many others, then it will not be presented to the Congress.
can assure you of that.

Mr. MircuiLL. Thank you.

I have no further questions.

Mr. LaFaALce. Mr. Gonzalez?

Mr. GonzaLez. Thank you, Mr. Chairman.

I have two followthrough questions on some of the things that
Mr. Carter raised.

First, as to the mechanics on the bidding process, let me ask you
this: How well does the small businessman inow about the existence
of these bids?

Ambassador STraUuss. Under the code a bid has to be published in
the nation of origin a minimum of 30 days before that time. We will
track the same system.

Mr. GonzaLEz. Will it be in English?

Ambassador Str.Uss. Yes. Translation will be afforded. We will
have a program to translate it and to get that into the stream and
furnish 1t in the same way that contract bids are furnished in this
country.

So, we will try to dovetail that where we would eventually end up
in English in this country.

Mr. GonzaLgz. There will be notification so that there will be some
chance for the average small businessman to be aware of the bidding;
is that right? Of course, you :f:ﬁ' it will be in the English language.

Ambassador STrauss. It will be published, of course, but it will not
be published in every language in the world. We have to put in place a
retrieval system that will retrieve it and publish it in this country.

Mr. Gonr  Ez. ] see.

The other . uestion I have is this. This is a feeling I have that ail of
this would be movot because of the emergence of the EMS, that is, the
European Monetary Svstem—and its companion organization, the

" European Monetary Fund, which, as you know, has been the creation
of West German leadership.

Do you view that—I just wish that you were on that side of the
table also as well as in the trade negotiations because I think that with
the emergence of EMS, no matter what we do here, I think it will be
undone by our losing with respect to EMS.

Do you share that feeling? Or, do you think like some of our ad-
ministration spokesmen from the ’l‘rea.sury that it is great and imposes
no danger to the United States?

Ambassador STrRAUSS. I do not think it is great by any stretch of the
imn{gination. I think there is a stabilization of that. I have read a good
deal of both views of this matter. It depends on what you read last.

There is the stabilization of European currencies in the EMS that is
probably going to be good for the world. While I am increasingly con-
vinced that we are going to gain nothing ont of it, the EMS really
should not affect our competitive position. I hope I am right in that
conclusion. Of course, I have not followed this as carefully as those in
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the TreasurgeDepartment or the Federal Reserve System have, but I
hoglelit will be less debilitating than you think, if it is debilitating to us
at all.

Mr. GonzaLgz. Of course, I am very much concerned. I am mostly
concerned about the absence of concern on the part oi Congress. Con-

ress seems to be almost oblivious to what is happening here. The
eadership also.

The Secretary of the Treasury has been ambivalent. The Under
Secretary of the Treasury for Monetary Affairs says that it even can
be a great thing.

I 30 not see how, because it is obvious that the challenge is to the
dollar position. If we do not have sound currency, then how can we win
out on trade negotiations?

Ambassador Strauss. With respect to the EMS, I must not nake
the mistake of trying to be an expert on something that I do not know
anything about. I will not comment on what is not in my area of re-
sponsibility and I do not know much about this. Yet, of course we
have to have a stable dollar. There was supposed to be great trading
benefits that were going to come to us when the dollar got weaker,
but I have not seen any yet. The experts told me that, and the book
said it, but the benefits have never arrived. Maybe they will come in
the next boat.

Mr. GonzaLes. I was hoping that for some good reason you would
have been brought in at the discussion tables with the Treasury while
this was going on as sort of an interagency t{lpe of thing.

I am convinced that they are tied in together. I do not see how we
can separate them. Maybe this is not the time to bring it up, but it
zeems to me that it will impinge on whatever hard work you have

one.

If it is crowned with success, it will end up being cancelled out by
the other things with regard to the international situation.

Ambassador STrauss. I cannot respond to that. I have heard those
concerns. I will convey those concerns. I understand what you are
saying very well.

Mr. GonzaLEz. Thank you very much.

Thank you, Mr. Chairman.

Mr. LAFALCE. I have a few more questions.

Insofar as the export opportunities are concerned are the foreign
markets, at least insofar as the Government procurement systems are
concerned, now closed to U.S. headquartered multinational companies?

I am talking about in addition to the companies operating ex-
clusively within the United States.

Ambassador STrauss. In some countries, I know they are. I am in-
formed that it varies from country to country.

Mr. LaFaLcE. Do most countries open up their government pro-
curement system?

Ambassador STrauss. I am informed that most countries do not.

Mr. LaAFaLcE. Some countries, like Great Britain

Ambassador StTrauss. You cannot get forei%n business bidding
against domestic companies in most countries. In this country you
have always been able to do that.

Mr. LaFaLcE. I am wondering if this procurement code might not
tremendously encourage our multinational companies and corpora-
tions to establish foreign subsidiaries abroad and then supply com-
modities to the United States.
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Ambassador STrauss. They do not have to do that. I would think
the contrary would be the case.

Mr. LaFaLce. What do you think?

Ambassador STrauss. This is a question which is subjective in
nature. It does not have anything to do with the domestic trade
practices. It concerns the rights of other countries. I do not think such
a transfer of production will occur but I could be wrong. There may be
judgements that are far better than mine on this matter.

Mr. LaFaLck. I think we will have to bring this to a conclusion,
Mr. Strauss. I ain sure you are happy about that.

Ambassador Strauss. No, I am happy to have been here. This
discussicn was des_’perately needed and I hope I have shed e little liglit.

Mr. LAFALCE. You have.

There are certainly a number of outstanding questions left open.
This is primarily because of the lack of available data. The primary
purpose of this hearing was to ascertain the facts. -

herefore, as soon as that data has been assembled and accumulated,
we would very much like to receive it as expeditiously as possible.

So far as 1 am concerned, I have attempted to take a balanced point
of view. I have not come out and said that I vehemently oppose this
Government procuremert code. I said I hope you are right.

Insofar as your assessment of its impact is concerned, I am especially
concerned about the minority enterprise in the sectior 8(a) program.

So much of what we are doing is for social purposes insofar as the
developing countries are concerned. It would seem to me that with so
many exceptions, perhaps if your negotiators were aware of Public
Law 95-507, that the section 8(a) program may, of itself could have
been excluded also.

I would hold that out as a potential future consideration in addition
to some of the other set-asides.

I would also state that it would be very helpful for me and for other
members of the committee who would like to be cooperative, but find
it difficult because of the responsibilities with which we are specifically
charged, if you or the Department of Commerce or SBA, or OMBE—]
guess it would be the primary responsibility of the Department of
Commerce—could spell out with great specificity, with tremendous
specificity, the manner in which you had hoped to have the small
business community, particularly the minority small business com-
munity, access that export market.

I do not mean the type of generalities that we have heard so often
in the past from administrations, present and past.

I mean a specific plan of action that the small business and minority
business community would be able to take advantage of.

With that specificity, I would think that you would have a much
better chance. Without 1t, those of us who are very concerned about the
set-aside %rovisions, and the entire access of the small business and
minority business community to Government procurement, would
have difficulty in doing what we would like to.

Ambassador Stravuss. I think the Congress, and particularly those
that 8ou represent, are entitled to that. We will provide that for you,
Mr. Chairman.

Mr. LaFaLce. Mr. Addabbo?

Mr. Appasso. For the record, when you supply this information,
the trade agreement, or the implementing legislation and how they
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will affect laws about the small business set-aside program and the
Buy American and the 8(a) program and the varicus other programs
under small and minority business. I would ask you to review for the
record what you feel the purposes of those acts are and how the trade
act would affect the purposes under its various provisions.

Ambassador Strauss. Yes, we will do that.

Mr. LaAFaLcE. Thank you.

Without objection, that material will be inserted in the record at

this 1\'Pomtt.

[Material requested not supplied:]

Mr. Appasgo. I do hope you will have an observer here for the rest
of the hearing this morning to listen to the small business people who
may or may not be adversely affected.

bassador STravss. Yes; I will fulfill that.

Mr. Aopaspo. Thank you very much.

Thank you, Mr. Chairman.

Mr. LaAFaLce. Mr. Strauss, we thank you very much for your
testimony.

Ambassador Strauss. I thank you for your courtesy. There was a
great deal of inaccurate information getting out. I was concerned about
it. I thank you for inviti.n%me. This has been an opportunity for me
to try to put this in a little better perspactive. I am qratefu! to you and
I assure you that we will continue to work to supply the information

ou have rec‘uested and hopefully to satisfy the concerns that you
ave, We will do so promptly.

Mr. LaFaLce. Thank you very much.
We will now hear from Representatives from the Northeast-Mid-
west Coalition, Congressman Robert W. Edgar, chairman.

We will also ask Congressman Corrada to step forward, if he is
present.

Let us take a short recess at this time.

[Recess taken.)

Mr. AppaBBO [acting chairman). The committee will come to order.

We will now hear from the chairman of the Northeast-Midwest
Coalition, whose constituents would be adversely affected by any

cutback of small business programs, our colleague, Congressman
Boﬁ) ]l?)}f?iga.r.
o

TESTIMONY OF HON. ROBERT W. EDGAR, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF PENNSYLVANIA AND CHAIR-
MAN, NORTHEAST-MIDWEST CONGRESSIONAL COALITION; AC-
COMPANIED BY LARRY ZABAR, EXECUTIVE DIRECTOR; AND

ROBERT NIEHAUS, STAFF ECONOMIST, NORTHEAST-MIDWEST
INSTITUTE

Mr. Epaar. Thank you, Mr. Chairman.

Before I begin to testify this morning, I would like to introduce the
two people on my right and left. To m r(iight is Bob Niehaus, who is
the staff economist for the Northeast-Midwest Institute. To my left

is Larry Zabar, the new Executive Director of the Northeast-Midwest
Congressional Coalition.
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I would like to read my statement. I think it is brief enough. It
deals with the issues that you have just gone through, but it adds a
few new items which I hope you will consider. _ .

Mr. Chairman, it is a pleasure to be here this morning to discuss
some serious concerns raised by the Multilateral Trade Negotiations—
MTN—now being concluded in Geneva and shortly to be considered
by the Congress. .

As chairman of the Northeast-Midwest Congressional Coalition, 1
am deeply concerned about the ixlxcfmcts the MTN will have on the
economy of the Northeast and Midwest—and particularly on the
labor surplus area -et-aside program.

Mr. MircaELL. May I interrupt?

I hope this will be in order.

I hope these witnesses will be shown the same courtesy that was
shown to our Ambassador when he was here. I would suigest tn you
that the committee, that is, the hearing is not in order because this
member cannot hear the witness.

I wonder if we coul.i ; .+ order.

Mr. AppasBo. Well tuken.

The committee will be in order.

We will ask that the rear door be closed.

Please continue.

Mr. Epear. The concept of targeting Federal procurement con-
tracts to firms located in areas of high unemployment grew from an
Executive order issued in 1952, known as Defense Manpower Policy
No. 4—DMP-4.

The order gave Federal procurement officers the authority to
restrict bidding on Federal contracts to firms located in areas of
labor surplus. Only in the last 3 years, however, has a concerted
effort been made to put the targeted procurement policy to greater
use.

President Carter assigned high priority to the “labor surplus area’
procurement preference program as part of his urban policy initiative
‘announced in March 1978.

The domestic agencies are establishing ambitious, laudable goals for
increasing their use of this program. The President’s initiative would
expand the volume of procurement spending going to labor surplus
areas from its present level of $228 million per year to more than $1.2
billion annually. This would be an increase of more than fivefold.

It appears, however, that the procurement code of the proposed
multilateral trade agreements would eliminate part of the current
Xolume of spending set aside under this program for areas of economic

istress.

More importantly, it would appear that the agreement would make
it much more difficult or impossible to meet the goals for expansion of
the program.

In short, the proposed procurement code would put one of the
?resid((aint’s key initiatives for dealing with distressed cities in serious
jeopardy.

n a time of exceedingly tight budgetary restrictions, the targeting
of Government purchases to distressed areas provides one of the

most cost-effective forms of economic development assistance available
to policymakers.
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This is not simply a program designed to redistribute income around
the Nation. When inflationary pressures are pushing the prices of
goods and services ever higher, concentration of Government spendir.g
in economically slack regions and sections of the economy helps mod-
erate price increases, ami’ thereby makes everf'one better off.

I have asked the Northeast-Midwest Institute to estimate as
precisely as possible the quantitative impact of the proposed procure-
ment code on the labor surplus area set-asidle program. While the
Institute’s results are still tentative and highly fragmentary, they
suggest that the impact will be substantial.

(‘I:t is my understanding that the MTN agreements exempt all
contracts worth less than $190,000. The administration’s statement
that most individual contracts would be under this threshold appears
to be true; in fact, 60 percent to 90 percent of all contracts for each
agency surveyed are under this threshold amount.

The problem, however, is that most of the total dollar value of
contracting is in contracts worth more than $190,000. In order to
achieve a fivefold expansion in the labor surplus area program, pro-
curement agents will need to make substantial use of contracts worth
more than $190,000.

The data which I have provided for you this morning represents a
fragmentary breakdown olP contracting values within several agencies.
It i1s important to note the data on table 3 provided by HEW,
which indicates a shift in contracting between fiscal year 1977 and
fiscal year 1978.

I would ask that this be inserted in the record at this point.

Mr. ApnarBo. Without objection, that will be placed in the record
at this point.

[Table referred to above follows:]

TABLE 3.—HEW (PUBLIC HEALTH SERVICE FILES)

Fiscal year 1977 Fisca) year 1978
Number Value Number of Value
of contracts (millions) contracts (millions)

Value per contract:

00 e e 2,937 ﬂ ] 2,850 $1.9
1 1o $25,000 4,051 .3 3,4%0 8.5
5,001 to 1,358 484 1,29) 46.3
001 to $100,000 1, 527 124 1, 491 108.7
100,001 to *sm 1, 761 360.9 1,765 367. 4
500,001 to $1,000,000 180 122.7 1% 145. 6
1,000,001 an over 8l 224 ) 268.4

Mr. EpcAr. There is a distinct shift from the number of contracts
of lesser values to contracts of higher values. This shift can be explained
in large measure through the simple economic effects of inflation.
Increasing prices are predictable with each succeeding year.

The MT%J code is designed to set up a structure for trading over
the next decade or more. All this considered, the constant MTN
threshold of $190,000 will serve to constrict significantly all preference
programs over the next decade.

urthermore, this expansion will need to come from civilian agencies
such as HUD, HEW, and GSA because of restraining legislation,
such as the Maybank amendment, which prohibits the Defense Depart-
ment from paying price differentials on contracts for the purpose of
alleviating economic distress.
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One of the major exclusicns under the MTN procurement codes is
defense purchases, the one area in which the labor surplus area pref-
erence program is almost totally inactive. This leaves agencies
\vhlich engage in major labor surplus area contracting subject to the
code.

According to the Special Trade Representative, the limitation of
preference programs under MTN will eliminate an estimated $300
million now targeted under all preference programs. However, this
estimate is based only on the past performance of preference programs.

The use of this data can be misleading because it represents the
historical failure of agencies to implement the preference programs.
The Presicent’s directive to increase the use o? these labor surplus
set-asides implies that the future dollars lost to preference programs
will far exceed the administration’s estimates of $300 million.

The Northeast-Midwest Congressional Coalition has just released a
major report prepared by the Northeast-Midwast Institute, citing
some of the serious difficulties facing the administration’s efforts to
implement the President’s goals for an expanded labor surplus area
set-aside program.

We believe that accomplishment of the President’s objectives would
be difficult eriough without any change in the legal basis of the set-
aside program. V&ith the proposed MTN changes, reaching these goals
may be impossible.

‘he administration has indicated that there are a number of ex-
clusions to the procurement code. However, these exclusions are not
likely to leave enough room for the labor surplus area set-aside to
operate meaningfully.

The size limitation of Government contracts may leave room for
small business contracts under the $190,000 threshold, but holds little
potential for larger businesses which provide needed employment in
decaying local economies. ‘

It is my understanding that most of the product-category exclu-
sions operate only for the Department of Defense and parts of GSA
so that these exclusions would not substantially help the sdministra-
tion meet its goals for expanding the program.

The Northeast-Midwest region has a large stake in all aspects of
the MTN agreements, and especially in the procurement code.
The industries in our region tend to be older, and too mary of our
workers fall into the “last-hired, first-fired” category that marks the
nnskilled and semiskilled portions of the work force.

In fact, a recent study of the MTN agreements of the Conugressional
Budget Office concludes that:

Most of the net job losses resulting from trade liberalization wiil take place in
the urban areas of the North and East, particularly in Illinois, Massachusetts,
Michigan, New York, Ohio, and Pennsylvania.

Relative to thcir populations, the four New England States of Maine, New
Hampshire, Vermont, and Massachusetts will suffer the largest displacement of
workers. Newly created jobs would be concentrated in the Southern, Midwestern,
and Western areas of the United States.

These industrialized urban areas already are disadvantaged by the
trend of economic events. To add to this trend by undermining one of
President Carter's major urban initiatives would be a double blow.

Thank you for letting me testify before the subcommittee. We did
provide tables which indicate, I think fairly significantly the kind of
points that we were making, particularly table 1.
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Mr. Appasso. Thank you very much. 4 _
Without objection, they will be inserted in the record at this point.
[Tables follow:]

TABLE 1
HEW

fiscal year HUD

1977 (main fiscal year

computer file) 19781

1. Number of contracts under $180,000_ _ .. ... ... ... ... iiiioiiaeiaaio. 4,978 291
2, Pmonu’o of total contracts . _ ... . ... iecieeaoas 66
3. Dollar value of contracts under $180,000__ ... . ... ... .. ... . ... ............ $160, 882,868  $11, 907, 355
4, Number of contracts above $180,000_ ___ . 567 149

5. Percentage of total contracts ... Tl TITTTIITIIITTITTTT -

10 34
$336, 356,547  $107, 501,057

! These figures are the be.* available data and are not complete. They are considersd to be an accurate sample.

TABLE 2.—NASA FISCAL YEAR 1978

Number of Valus of

Value per contract contracts contracts

0 108990,000. .. ... ... ee e eaanceeeeeeeeeaaann 5, 567 $113, 000, 000
§1.000.000 2084,999,000 . . ... ... eaimimeeeeaas 910 185, 085, 000
5,000,000 t0 89,999,000 _ _ . _ .. ... ... — i 177 122, 844, 000
$10,000,000 to $49,389,000 1 C 11 1IIIIIIIIIIIIITIIIII I TN 207 442, 497, 000
$50,000,000 and above. . ...t iiieeeemee————- n 1,976, 558, 000

Mr. AppasBo. Let me say, as a member of the Coalition, amen to
your statement. Those representing Ambassador Strauss will, I hope,
carry this message.

r. Mitchell?

Mr. MrrcHELL. I have one quick question.

Quite apart from the employment picture, what would be your esti-
mate as to the percentage of small businesses in those geographic areas
for which you have concern? .

What would be a percentage of those who are engaged in the export-
import business?

Mr. Epgar. We do not have any figures. We would be glad to do
some work on that. I know that David Birch from MIT had an op-
portunity to speak at length last week with me and has done a major
study of the small business enterprise.

As a component of his study, I believe he has done some work on the
kind of businesses and where they get their particular business, in-
cluding trade.

I w'%l be glad to explore that question and get some answers.

Mr. MitcHELL. Thank you.

Mr. AppaBBo. Without objection, that material will be placed in the
record at this point.

(Information requested above follows:]

NORTHEAST-MIDWEST CoNGRESSIONAL COALITION,
U.S. House oF REFRESENTATIVES,
April 6, 1976.
Hon. JouN J. LAFALCE,
Chairman, Subcommiliee on General Oversight and Minorily Enterprise,
Committee on Small Business, Washington, D.C.

Drar Joun: I have attached for your use the revised transeript of my testimony
before the subcommittee on March 20, 1979. Please note that the tables of data
have been modified slightly to make them easier to understand.
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During the course of my testimony, our colleague Parren J. Mitchell inquired
ahout the likely distribution among different sizes of firms of export gains resulting
from the Multilateral Trade Negotiations (MTN). Mr. Mitchell specifically
asked about the fraction of exports from New England which are produced by
small husinesses.

It appears that regional dats on exports by asize of firm is not available. Com-
munications with the U.S. Department of Commerce, the U.S. Small Business
Administration, and the Smaller Business Association of New England, Inc.,
failect to uncover ant\} regional information of this type.

However, for the United States as a whole, it appears that about 25,000 firms
currently engage in export trade of some kind. Approximately 20,000 of these
firms might be classified as ‘‘small” by the definition of the U.S. Small Business
Administration. Although this is a large number, and about 80 percent of the
total number of exporting firms, the doﬁar value of exports from these husinesses
is quite small. As a reasonable approximation, at most 10 percent of the value
of U.S. exports come directly from the 80 percent of exporting firms which can
be classified as small. While this fraction may vary from region to region, it is
unlikely that a large portion of current exports fromn any region come from small
businesses.

If the export gains for trade liberalization under the MTN follow this historical
pattern, 1 must conclude that most of the increase in foreign sales from these
agreements will go to large firms, not small ones.

I regret that my response cannot be more complete. I am hopeful that detailed
information will be available in the future to allow study of this issue. In this
context, I understand that the First National Bank of Boston is planning to survey
small businesses in New England about their export activities. I will be happy
to pass along to you any further information I receive about this.

1 ho%: ﬂ(\lis llls useful to you, I appreciate the opportunity to appear before you.

ordially,
RoBERT W. EDGAR,
Chairman.

Enclosure.
TABLE 1.—NUMBER AND VALUE OF PROCUREMENT CONTRACTS BY SIZE CATEGORY, HEW AND HUD

HEW (fiscal year 1977) HUD (fiscal year 1978)
Number Percent Number Percent
Category and value of total and value of total
Under $180,000:
Number of contracts__.______. ... ... ... 4,978 90 291
Value of contracts (millions)__.____..___...__...._ $i6l 32 $12 10
Over $180,000:
Number of contracts......_...... .. .___......... 567 10 149 34
Value of contracts (millions)......_ .. . ... ..... $336 68 $108 90
Total surveyed:!
Number of contracts _____ ... .. __.____... 5, 545 100 440 100
Value of contracts (millions)_...... ... _....___... $497 100 $120 100

' These data ars incomplete, They include only about 25 percent of HEW procurement. For HUD, the fraction of data
omitted is not known, More complete statistics are not available.

Sources: U.S. Devartment of Health, Education, and Welf+re and U.S. Department of Housing and Urban Development.

TABLE 2.—NUMBER AND VALUE OF PROCUREMENT CONTRACTS RY SIZE CATEGORY, NASA, FISCAL YEAR 1978

Value of
Numbe: of Percent of contracts Pearcent
Value per contract contracts to! (millions) ot total
5, 567 80 $113 4
910 13 185
177 3 123 4
207 3 42 16
n 1 1,917 70
Total surveyed .. ... ... 6,932 100 2,840 100

i Data may be incomplete,
Source: National Aeronautics and Space Administration, Government Procurement Office,
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TABLE 3.—~NUMBER AND VALUE OF PROCUREMENT CONTRACTS BY SIZE CATEGORY, HEW, PUBLIC HEALTH SERVICE

Fiscal yoar 1977 Fiscal year 1978
Number Number

of Parcant Valus  Percernt of Percent Value Petcent
Value per contract contracts  of total (millions) of totel contracts  of total (miliions) of total
0t0$2,500______ ___________ 2,937 u $1.9 .. 2,850 25 LY e
$2,501 t0 $25.000... .- "7 M3 5 3490 3 5 a
$25,001 to $50,000,...- - " 1,358 il 484 1,291 12 46.3 5
gso 001 to $100,000.. .- C" 13 n2.4 12 1491 13 1087 11
100,001 to $500,000 7" 1,761 15  360.9 1,765 16 34 38
Bsoo.ool to sowdo,ooo ....... 1227 13 190 2 1356 14
ver $1,000000 . T 7 81 1 22.4 2 9 1 2884 28
00 $100,000. ______.__.___. 9,87 207.0 23 9,122 2 1954 20
0 to $500,000. . ] 2, 17 706.0 T 208 18 M 80
Totel surveyed . ...... 11,895 100 913.0 100 11,174 100 966.8 100

1 Data may be incomplete.
Source: Office of Contracts and Procurement, Department of Health, Education, and Welfare, Public Health Service.

Mr. MircueLL. I would appreciate it, because my data, which may
be faulty, shows that in the New England States, and in the areas
that we discussed, less than 3 percent of small businesses are
engaged in export-import; and, this $20 bilhon that Ambassador
Strauss talks about, is not going to go to them. It will go to the
multinationals.

Mr. EpGar. I appreciate your question. I think the staff at the
Northeast-Midwest Institute can do scme research and get back to
you in a relatively short period of time on the percentages that we
discover and the regions or the country that are involved 1n the trade
issue.

Mr. MrrcsELL. Thank you very much.

Mr. AppasBo. Thank you very much.

Our next witness 1s Congressman Corrada.

I am sorry. He seems not to be here.

Our next witness will be the National Federation of Independent
Business, Mr. William F. Dennis, director of research; the National
Small Business Association, John Lewis, president; and Lola Dicker-
man, director of the Small Business Association of New England.

Mr. MircHELL [acting chairman]. Mr. l.ewis, welcome to the
committee.

The chairman will return in a moment.

In order to save time, I think we would like for you to start with
your testimony. We are appreciative of your coming here this morning.

You may speak in any order you so desire. In addition, if you have
written statements, they can be submitted for the record. You can
talk to the major salient points.

Mr. Lew:s, you may proceed.

TESTIMONY OF JOHN LEWIS, PRESIDENT, NATIONAL SMALL BUSI-
NESS ASSOCIATION; ACCOMPANIED BY HERBERT LIEBENSON,
VICE PRESIDENT, GOVERNMENT AFFAIRS; AND HERMAN DI-
RECTOR, CHIEF STAFF ECONOMIST

Mr. Lewis. Thank you, Mr. Chairman.
Mr. Chairman, in the letter of invitation we were requested to
summarize in 3 minutes. I am going to do my best to do that.
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My name is John Lewis. I am president of the National Small
Business Association, a multi-industry association representing ap-
proximately 50,300 small businesses nationwide.

With me today on my left are lHerbert Liebenson, vice president
for Government Affairs; und on my extreme left is Herman Director,
chief staff economist.

We express our disapproval of the approach taken in the adminis-
tration’s negotiated Multilateral Trade Agreement, (MTA).

Under current Federal procurement policies, the small business
set-aside program, has proven to be a successful means of insuring
the small and the minority business sector of an equitable share of
Government contracting dollars.

Indeed, hundreds, and even thousands of small businesses, depend
upon Federal contracts, both as prime contractors, or subcontractors,
for their very existence. )

It is unfathomable that this administration is contemplating cut-
backs in the set-aside program when, in fact, the program should be
further extended.

The proposed policy of slashing small business set-asides to provide
new access to U.g. markets for foreign companies will have damagin
effects on our economy at a time when the economic health of sma
business as measured in numbers and market share, depending on the
industry, continues to decline.

We cannot accept the contention made by Ambassador Strauss
that this country can open up $20 billion in supply opportunities for
American exporters to foreign nations by easing gidgmg limitations
on $300 million worth of small business set-asides.

In fact, we are talking about much more than set-asides. The
Special Analyses Budget of the U.S. Government for fiscal year 1980
indicates an increase in Government procurement of about 15 percent.

This means that, on the basis of current small business participation
ratios, apf)roximately $16 billion of potential small business procure-
ments will be endangered and subject to increased foreigrn competition.

The irapact of an exemption for lower level contracts under $190,000
can be determined only after a very careful study, taking into account
not only past experience, but the increasing effect of inflation on this
arbitrary figure. In some product lines, the $190,000 figure may be
quite small,

The administration is saying, in effect, to small business: ‘Do not
worry about what you may lose in domestic procurement. You can
make it up in sales overseas.”

Well, how does this work out in practice?

At the White House Conference on Small Business in Dallas, Tex.,
on January 23, Ambassador Strauss said that the administration wants
to channel up to $100 million of Small Business Administration loan
guarantees to small business exporters to provide seed money for
entry into foreign markets.

However, there has been no request from the administration for
loan guarantees for the purpose of exporting. Instead, it is expected
for those people who want to export to compete against others seeking
business loans and other guarantees from the SBA. '

In other words, the size of the pie stays the same. There are just
more hands reaching for a slice of 1t.
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In the same speech, Ambassador Strauss said:

There still exists a psychological fear that small firms cannot operate successfully
in international markets and a fear of foreign practices which make sales abroad
unpredictable.

Most certainly they are unpredictable.

For many years, the Department of Commerce and other agencies
have attempted unsuccessfully to establish export programs and license

- agreements between small companies of the United States and other
foreign companies.

In fact, the Overseas Private Investment Corp. has 125 employees
gevoted to seeking and guaranteeing trade opportunities for American
irms.

Our understanding is that after 8 years of existence they have
helped only 500 companies, most of them big, to export to 90 countries.
This does not seem a too promising avenue for small business.

In the previous witness’ testimony, they discussed the inconsistency
of the proposed MTA, with the regulations involving the labor surplus
areas.

The truth is that the impact will be especially hard on small business,
since the regulations require that small businesses be given preference
in implementing the labor surplus areas procedures.

In addition, the MTA is inconsistent with the Buy American Act,
which restricts the acquisition of foreign supplies. With certain ex-
ceptions, only domestic products shallFn e acquired for public use.

The impact on small business will be more acute since small busi-
nesses may now get preference in bidding if they are within 12 percent
of a foreign offer.

Another concern is concentration, Mr. Chairman. Domestic small
and minority owned businesses do not have the wherewithal or the
exi)ertise to penetrate raarkets in foreign nations. Instead, the new
policy is a tilt toward the riant corporation because their deep pocket
and market power will enable them, and only them, to pluck new
markets overseas.

The net effect of the proposed policy then would be to further re-
duce the market share for small firms and concentrate more economic
power in the hands of corporate giants.

There could be immediate benefits in terms of overall reduction in
trade deficits, but the resultant increase in economic concentration is
potentially a more onerous situation.

As that hapgens, the small business sector withers, taking with it
millions of jobs, and the competitive edge of small business in this
country will be lost.

Another problem is that in many respects the competition with the
suppliers of foreign nations is unfair. One member of our Association
made this comment about the MTA action:

1f I were responsible for a U.8. company that was seeking Federal contracts and
had not been successful, I would move my headquarters to San Marino, Bermuda,
or Haiti, where I would not be concerned with OSHA, Social Security, income

taxes, labor standards, minimum wages, or lahor unions, and find myself in a
hetter position to compete and actuslly obtain U.S. Government contracts.

Another concern, and the last concern that we will express today, is
that this is a reversal of the report of the House Small Business Com-
K\ittee in 1978. Year-long hearings were held by the Subcommittee on

ntitrust.
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Its conclusion was that:

Unless direct and concerted action is taken now, small business, the mainstay of
n truly competitive system, will continue to decline.

MTA is a step backward. This is not direct and concerted action
forward. It is the reverse of that.

Thank you, Mr. Chairman.
Mr. AppaBBgo [acting chairman]. Thank you, Mr. Lewis.

_ Without objection, your written testimony, in its entirety, will be
inserted in the record at this point.

[Mr. Lewis’ prepared statement follows]

PREPARED STATEMENT OF JOHN LEwis, PRESIDENT, NATIONAL SMALL BUSINESS
ABBOCIATION

Mr. Chairman and members of the committee: My name is John Lewis. I am
president of the National Small Business Association (NSB), a multi-industr
association representing approximately 50,000 small businesses naticnwide. wuﬁ
me today are Herbert Liebenson, vice president for Government Affairs, and
Herman Director, chief staff economist.

On behalf of the Nation’s small business community, we wish to express our
displeasure with the approach taken in the Administration’s negotiated Multi-
lateral Trade Agreement (MTA). This Agreement restricts many of the long-
standing programs gained after many years of effort by small business—this
includes negating of small business set-asides, minority set-asides, ete. Most of
these decisions have been made without even consulting small business.

At the White House Conference on Small Business in Dallas, Texas, on January
23, Ambassador Robert 8. Strauss said:

President Carter has recognized the enormous potential for small business
in international trade. A principal part of the expanded export promotion
policy announced by the President last September was the channeling of
up to $100 million of Small Business Administration loan guarantees to small
husiness exporters to provide seed money for entry into foreign markets.

A review of the appropriations does not indicate an additional request for loan
guarantees for the purpose of exporting. Instead, it is expected for those people

whe want to export to compete against others seeking business loans and other
guarantees from the SBA.

In the same speech Ambassador Strauss said:

There still exists a psychological fear that small firms cannot operate suc-
cessfully in international markets and a fear of forei%n practices which make
sales abroad unpredictable. The most effective way for firms to discover the
flexibility und personal service that allow small firms to seize on export oppor-
tunities is to experience it or to observe others.

Fo. many years the Department of Commerce and other agencies have at-
tempted unsuccessfully to establish export programs and license agreements
between small companies in the United States and other foreign companies. In
fact, the Overseas Private Investment Corporation has 125 employees devoted
to seeking and guaranteeing trade opportunities for American firms. Our under-
standing is that after 8 years of existence they have helped only 500 U.8. companies
(most of them big) to export to 90 countries. They are now emphasizing a small
business approach.

Under current Federal procurement policies, the small business set-aside
program has proved to be a most successful means of ensuring the small business
sector of an equitable share of government contracting dollars. Indeed, hundreds
and even thousands of small businesses depend upon Federal contracts both as
prime contractors or subcontractors for their very existence. It is unfathomable
that this administration is contemplating cutbacks in the set-aside program
when, in fact, the program should be further extended.

It should be noted that there are presently agreements which this government
has made with other countries providing for foreign companies to offer hids on
Federal contracts except for small husiness set-asides. This is particularly true in
the area of defense. It seems incongruous to us, at least, why this administration
plans a reduction in small and minority husiness set-asides when foreign nations
stringently adhere to our own small business set-aside program, and screen these
from eligibility for bids by their own companies.

48-804 O - 79 -~ 4
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After years of practice we have established a successful S8BA program that
certifies whether small business has the competency to compete on a government
contract. Will the many thousands of foreign )usinesses, who may want to compete
on U.S. Government contracts, he subjected to the same certification program?
Who will administer the Frogram to ensure competency?

The proposed policy of slashing small husiness set-asides to provide new access
to U.S. markets for foreign comparnies will have (lamaging effects vn our economy
hecause some $9 billion worth of small husiness contracting upportunities would he
lost. We are concerned ahout this situation because the economic health of small
business, as measured in numbers and market share, continues to decline.

We realize that the level to which this principle will affect small business con-
tracting opportunities is open to debate, hut we cannot accept the contention,
made by Ambhassador Strauss, that this country can open up $10 hillion in Federal
supply opportunities to importers in foreign nations hy easing bidding limitations
on &00 million worth of small husiness set-asides,

In 1977 civilian Executive agencies reported total procurement of $24,991,632
of which $6,542,612, or 26,9 percent, was from small business. The Defensc De-
partment procured an additional $7,000,000 from small business.

The Special Analyses Budget of the U.S. Government for the fiscal year 1980
indicates an increase in government procurement of ahout 15 percent. This means
that, on the hasis of current amall husiness partici?ation ratios, apgroximately $16
hillion of potential small buriness procurements will he endangered and subject to
increased foreifn competition. The impact of an exemption for lower level con-
tracts, under $150,000, can be determined only after very careful study taking into
account not only past experience hut the increasing effect of inflation on this
arbitrary figure.

To indicate the inconsistency of the yroposed MTA action with existing law,
current Federal Acquisition Regulation of the Office of F ederal Procurement Policy
states that:

It is the policy of the Government to award appropriate contracts and
grants to, and to execute agrzements with, eligible labor surplus area
concerns. . .

The proposed International Procurement Code of MTA .viil nullify this provi-
sion. The impact will De especially hard on small business since the regulations
require that small husinesses he given preferences in implementing the lahor sur-
plus area procedures.

Was the Office of Federal Procurement Policy consulted in the drafting of the
International Procurement Code?

Another inconsistency is the “Buy America” Act which restricts the acquisition
of foreign supplies. With certain exceptions only domestic products shall he ac-
quired for public use. The impact on small I»usiness will be more acute since small
!f)usiiness ﬂmay now get preference in hidding if they are within 12 percent of a

oreign offer.

Ing:ddition, the new export markets that will allegedly be opened up as a result
of these agreements will be closed, for all practical ﬂurposes, to domestic small and
minority-owned businesses which do not have the wherewithal or expertise to
penetrate markets in foreign nations, Instead, the new policy is a tilt toward the
giant corporations, because their deep pocket and market power will enabie them,
and only them, to pluck new markets overseas.

The net effect of the proposed policy, then, would be to further reduce market
share for small firms, and concentrate more economic power in the hands of cor-
porate giants. There could be immediate benefit in terms of overall reduction in
trade deficits, but the resultant increase in economic concentration is potentially
a more onerous situation. As that happens, the small business sector withers,
taking with it millions of jobs, and the competitive edge of business in this country.

In fact, last year another Subcommittee of the House Small Business Committee
issued a report, after year-long hearings, which amplifies this point. The adminis-
tration’s new small business set-aside policy runs completely contrary to the con-
clusions of the ‘‘Future of Small Business” report:

Economic concentration remains a major obstacle to the creation of an
economic climate in which small business ecan survive and thrive. Unless
direct and concerted action is taken now, small business, the mainstay of a
truly competitive system, will continue to decline.

(i)ne member of our association made this comment about the proposed MTA
action:

If I were responsible for a U.8. company that was seeking Federal con-
tracts and had not been successful, I would move my headquarters to San
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Marino, Bermuda, or Haiti, where I would not be concerned with OSHA,
Social éecurity, income taxes, labor standards, minimum wages, or labor
unions, and find myself in a better position to compete and actually obtain
U.S. Government «:ontracts.

Is it not time we restore a little sanity to our network of laws, agreements, and
programs?

Mr. Appasso. All right.

Our next witness will be Lola Dickerman, director of the Small Busi-
ness Association of New England.

Ms. Dickerman?

TESTIMONY OF LOLA DICKERMAN, DIRECTOR, SMALL BUSINESS
ASSOCIATION OF NEW ENGLAND; ACCOMPANIED BY AL DANIELS,
COCHAIRMAN, PROCUREMENT COMMITTEE

Ms. DickervaN. Thank you, Mr. Chairman.

My name is Lola Dickerman. I am the director of the Small Business
Association of New England, which is the country’s oldest and largest
regional association. -

he association has been in existence for 41 years.

[ am the director of the association, and co-chairman of its Pro-
curement Committee.

Co-chairman of procurement is Mr. Al Daniels, who happens also
to hold the title oP president of the Black Corporate Presidents of
New England.

Through our co-chair, we work together in the interest of both small
and minority businesses in New England.

I would like, first of all, to say tﬁis. T do not have a prepared text.
My invitation came on Thursday last, but I am delighted to be here
without a prepared text.

T would like to endorse what Mr. Lewis has said. His statement is
very good. I do not disagree with anything that he said.

Let me talk about New England. We have run perhaps the only
%ivately sponsored small business export program in the country.

e are very proud of it. It is only 2 years oﬁl.

We have taken our small businessmen on trips abroad. We have
had four such trips. We have had 25 companies involved, having from
10 to 400 employees.

All of these trips were to Europe. They resulied in better than $2
million in sales in our first three trips. That is a tiny number, but we
are awfully pleased about it. It gives you some idea about what can
be done on a self-help basis.

Mr. Avpasgo. That is what President Kennedy said. “Do not ask
what your country can do for you. Ask what you can do for your
countrg’ .

Ms. DickerMaN. We are acutely aware of what our country is trying
to do for us. We had Mr. Daniels come down last week to talk at the
Sunset hearings over at the OFPP.

When we spoke at those hearings we addressed ourselves to the new
amendments to the Small Business Act and to the new regulations be-
ing written by OFPP.

his is the first time that we have seen in many years at looking at
regulations and a statute with new regulations that would put, for the
first time, some real teeth into the procedure of getting subcontracting
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goals in our prime contracts for small and minority businesses. Al-
though the p is no longer “minority business,” either in the
statute or the regulations, I will say it that way for shorthand.

So, we are delighted in seeing that something was finally happening
in that area.

I can present to you, if I may, our comments about the new pro-
m Government urement Act, which is being proposed on the

It will devastate that subcontracting program as well as all of the
other business o;:slortunities, nowwithstanding the exceptions that are
available to small business and to minority business. This is our
opinion. ‘

pWe do not even have those subcontracting regulations beyond the
point of comment. They will be gone.

We are shocked beyond telling that such a thing should be pro
now. On behalf of the association I would like to tell you that 1 per-
ceive it in this way.

We have the biggest buyer in the world, the U.S. Government,
which has seen slowly and painfully the need to undertake to do sup-
portive things for the parts of our economy which are important to
our system and to the growth of our system, namely, the small
businesses.

This operates 180 degrees out of phase with that whole thrust. We
are appalled by it. We are ‘;:B)riwd by it. We were not consulted. We
did not know of it until Thursday late. I have found out now the reason
we are so late in learning is probably because we do not read the Wash-
ington Post up in Boston. [Laughter.)] '

ut in any event we thank you for inviting us. We are glad for
the opportunity to speak to this question. We have to tell you this.

I.et me present a small analog. I am not suglﬁesting that it is the
Governor of our State, because we never speak ill of anyone, but in a
mythical world, there was once a Governor of a State who promised
the people, as he was getting elected, that he would roll back taxes.
Everybody burdened with taxes was thrilled to hear of it.

So, to achieve this great goal he then announced that if he were
elected he was going to cut back on the money that was given to the
families with dependent children. That struck some of us in this
mythical state as being a terrible way to achieve a great national goal.

So, I would like to endorse the great national purpose of free trade
and opening up and dealing with our trade problems in this country,
but, please, gentlemen, not on our backs.

Thank you.

Mr. AppaBBo. That is the best description I have heard of the
pr%%ram yet. [Laughter.]

r. Dennis, Director of Research of the National Federation of
Independent Business is our next witness.
Mr. Dennis? '

TESTIMONY OF WILLIAM R. DENNIS, DIRECTOR OF RESEARCH,
NATIONAL FEDERATION OF INDEPENDENT BUSINESS

Mr. Dennis. Thank you, Mr. Chairman.

I am director of research for the National Federation of Indepen-
dent Business.
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I ask that my statement be placed in the record.

Mr. Appasso. Without objection, your entire statement will be
placed in the record.

[NFIB prepared statement follows

PREPARED STATEMENT BY JAMES D. “MIkKE” MCKEVITT, WASHINGION COUNBSEL,
NATIONAL FEDERATION oF INDEPENDENT BUSINESS

NFIB, on behalf of its 565,000 small and ind:f)endent member firms appreciates
the ogrortunity to present our views on the Multi-Lateral Trade Negotiations and
{)ossi e contents of its implementing legislation. We applaud the Chairman,
nterested Members of the Committee and Subcommittee, and the staff for their
prompt response to published reports regarding the content of this Agreement,

Since we are essentiall{ discussinq a secret document, NFIB wants to be cir-
cumspect. We do not wish to go off “half-cocked’’ without any more information
than that found on page 1 of a recent Poat article. But, we are interested—inter-
ested from the twin perspectives of a trade agreement -hat benefits the American
economy, of which small business is an integral part, and interested from the per-
spective of a critical segment of the economy vhich directly stands to lose an
finportant part of a market upon which its vitality is tied.
t a;;pears to NFIB that the critical steps at this juncture are to gather informa-
tion, sift fact from fantt;sli', evaluate the relative advantages and disadvantages,
and subsequently ration determine our course of action. As a result, our testi-
mony raises questions; it does not present a view. However, we must admit that
the tenor of events and the information available to date do not leave us with a
positive disposition toward the Agreement.

NFIB’s basic questions are as follows:

1. CONTENT AND IMPACT

A. Specifically, what small business ‘‘set-aside’” programs would be affected
by the Agreement?
1. Approximately how many small businesses would be affected?
(a) How were those figures derived?
(b) What types of businesses and products will be affected, e.g. high tech firms
and products, new enterprises, etc.
(¢) Do these affec firms have potential for export, bearing in mind the
direct relationship between firm sise and export capacity?
2. What is the dollar value of procurement affected?
§a) How were those figures derived? :
b) Are any changes in ‘“‘breakout’ contracts included in the calculasions?
g:) Are renewable contracts covered by the Agreement?
. Approximately how much American procurement is covered by the SDR
150,000 exclusion?
1. How does that compare with other nations, particularly industrial nations?
2. How would this be affected if the exemption were changed to SDR 1,000,000?
or SDR 5,000,000?
3. What was the United States’ position on this issue and why?
C. What other exemptions or exceptions are’ provided by the Agreement, e.g.

security?

1. C%.n any nation unilaterally declare one or more? What if one does?

2. Are ‘“‘developing industries” excluded?

(a) Does the United States have any ‘‘developing industries’’? What are they?

3. Do Lesaser Developed Countries (LDC’s) have any garticular privileges?

(a) What about a multi-national operating in an LDC? Is it considered a na-
tionsl of the LDC or its corporate headquarters?

D. Does the Agreement apply only to the Federal Government or State and
local %gvemments as well?

1, Will the Administration propose tying Federal assistance or ?g-rant-in-aid
programs of ax‘xz ty&emto State and local adherence to the Agreement

2. Will the Administration encourage or in any way use its persuasive powers
to reach the same end?

E. Who would ! e eligible to bid on these former set-asides? Foreign small
business? Foreign multi-nationals? American multi-nationals?

1. Would Robinson-Patman apply to foreign multi-nationals?

2. Would small business be forced to compete with foreign firms receiving ex-
port subsidies, tax advantages, and other types of preferential treatment?
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(a) If*“Yes"—
1. Doesn’t that place American small business at a disadvantage?
n 2, ?What similar compensating advantages do American small husinesses
ave
(b) If “No"——
1. How is it to be enforced?
2. How is a small business going to be able to prove unfair competition?
3. Asa practical matter, what type of assistance can be expected from any
overnment agency in pressing a small business claim? .
3. How are taxes paid by American firms to be calculated in bidding here and
abroad?
I1. SMALL BUSINESS EXPORT

A. Approximately how many small businesses export and what percent of
American exports do their products constitute?

1. How are those figures derived?

2. For I)urposes of these figures, how is a small business defined?

3. Of all small business exports, how much is trade with Canada or Mexico?

B. What is the U.S. Government prepared to do to assist small American firms

to ex%)rt?

1. What are the possibilities of small business increasing their exports? in terms
of numbers of businesses and dollar volume?

2. What is to prevent a foreign government from imposing all types of ad-
ministrative barriers?

(a) How is the small firm able to redress a grievance?

(b) How is a small firm able to locate opportunities in a series of relatively
small markets?

111. BENEFITS

A. What are the direct benefits that will acerue to small business under the
Agreement?
. What are the indirect Lhenefits including impact on inflation, savings to the
taxpayer, ete.?
1V. PROCEDURE

A. Were representatives of small business, formal or informal, in the private
sector or the public sector, consulted before or during the negotiations?

1. If “Yes" —

(a) Who wer. these representatives?
(b) What are (were) their positions?
(¢) What is their background?
(d) To what extent did they attempt to elicit the views of others in small
businesses?
{e) How often were they consulted?
() What were their views?
(ﬁ) When were theiv brought into the process?
2 It (‘ ‘I){I?'id they actively participate in any decision affecting small businesses?
. o' —
(a) Why were there none? )
(b) Why wasn’t the Small Business Administration (SBA) at least consulted?
" (c¢) Were representatives from the Departments of Commerce and Labor
ever involved?

Mr. Chairmen, with the limited time for preparation and the lack of solid
information, we have not beea able to supply a more comprehensive list of the
goiuts in which we have an interest. Nevertheless, we hope these questions will

elp you understand our concerns. From the answers received will NFIB's direc-
tion be determined.

Mr. DeNnNis. On behalf of 565,000 small and independent member
firms, we appreciate the opportunity to be here. We particularly
express our agpreciation to this committee, to the committee mem-
bers, and to the staff, for bringing this matter to light.

We have hoped for a long time that the Small Business Committee,
of both the House and the Senate, would engage in such activities
as this. It is the type of activity we have envisioned. You have done
it well. We thank you very much.
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_ At this particular juncture we are attempting to gather informa-
tion and ask questions. We are attempting to be as vJ’udicious, if I
may say so, as possible, despite everything we read. We are waiting
for the administration to try to make the case. So {far we have not seen
that they have.

Unfortunately, the act and the procedures under which this entire
matter will be considered is going to make it very difficult for us to
get the type of information that we would like,

Nevertheless, we look at this with jaundiced eye, particularly
from the tenor of events today.

Many of the questions that we posed are questions that you have
csed, particularly questions on figures and how figures are derived.
his 1s something that the chairman brought up and the point is

well taken in that regard.

It seems that the administration is operating under the assumption
that what small firms will lose, they will gain tfn-ough exports. We are
being asked to take this on faith. We are being asked to take » number
of things on faith.

First of all, there is a claim that there are going to be more firms
exporting and that there will be all types of help forthcoming. We have
not seen it. It is a promise. It is faith again.

Secondly, these tyges of contracts that supposedly will be eligible
to small businesses abroad, as well as many others, are with govern-
ments. Governments are not profitmaking organizations. That is not
their purpose. While their purpose is to extend economic benefits, it
also has social and security functions.

Therefore, depsite any best attempts, or any best offer that small
business may give a foreign government, in the back of their minds
tLere must always be that consideration for the local enterprise,
which is also bidding on that contract.

As a practical matter, can you see a representative from the State
Department coming down hard on a foreign government for a failure
to give a legitimately won contract of, let us say, $1 million, to a small
American firm? We cannot.

There is one problem or ome aother point that I would like to make.
It is clear that no small business association, and no small business
%‘x('oup, hus ever been consulted during the process of these negotiations.

'e are also very doubtful that at any time the Small Business Ad-
ministration was consulted.

As you may have recugnized, NFIB has emghasized to this com-
mittee many times our desire that advocacy at SBA be beefed up and
strengthened to become a viable and recognizable part of the Federal
Government and the Federal Establishment.

This is a perfect example of why that is needed. Thank you.

Mr. AppaBeo. Thank you very much.

Mr. Mitchell?

Mr. MircHELL. I want to thank all of the witnesses.

Let me make one comment to you. That was excellent testimony,
Mr. Dennis.

The fact that you did not know about the negotiations that were
going on does not surprise me. Neither did we, as !\fembers of Congress.

It was apparent that there was a veil of secrecy cloaked over this
until the dastardly deed was accomplished. So, I am not surprised
that you did not know.



652

Let me say this. I appreciate your testimony. I think the record is

verylclear. { me summarize some points that were ma«e by this

anel.

P You have had the absence of any Government agency designed to
help small business in export-import. You get AID, Eximbank,
an(r OPEC, and you did it on your own in New %nglaml. You had the
absence of the administration to go ahead and make the request for
loan guaranteees for small businesses to go into export-import or to
buttress that effort.

Thizdly, you have 8 minimum number of small businesses presently
engaged in export-import.

ut all three of those facts together, and I must conclude that to
dangle $20-plus billion out there as a plum for negotiating this nefarious
agreement 1s cruel and dishonest.

On all three levels—the assistance from the Federal agencies, the
loan guarantees, and actual participation in export-import—we are
not participants. It is a false hope that has been put out to us.

Let me tell you something. I am with you. But we are fighting
the multinational corporations and ‘heir representatives in the
administration and in this Congress. That is what we are up against.
It is political now. :

I do not know whether I am breeking the rules of the House or not,
but I would urge a massive outpouring of mail to the President of the
United States from all of your associations, not just the individual
members.

Take all these multinationals to task. Then it is tough. Let the
President know, in no uncertain terms, that you do not want this
d n,%ier lunged into small business.

ank you, Mr. Chairman.

Mr. LaAFaLcE. Let me explain to the panel that the reason I was
absent was that a Commerce subcommittee was having hearings on
the problem of toxic substances with specific reference to the Love
Canal, which is within my congressional district and a problem
I have lived with night and day for 2 years. I had to testify.

So, I hope you will accept that explanation.

Are there any further comments that any of the panelists would
like to make before we conclude this portion?

Ms. DickeErMAN. Yes, if I may, I would like to say this.

I might mention this. I have a personal comment I would like
to make on something that was said by the Ambassador this morning.

In the course of his testimony this morning he mentioned, by and
large, foreign countries do not open their process to American bidders.

is it happens, because I am a lawyer, I have spent part of the
years of 1966 and 1967, and all of the year 1968 in Europe. My field is
Government contracting. I was over there in the course of proceeding
with that work at SHAPE and NATO.

As a matter of fact, large companies who wish to do business with
the countries in Europe, with which I have had experience, have, as a
matter of fact, a very handy device that they were using in the late
1960’s and are still using today in getting involved in those procure-
ments. )

These countries in Europe are very sensitiv~+ about such things as
balance of payments. The technique is to form a consortium.
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You have a company in the Netherlands forming e consortium
with a company in tgle nited States as they put together a weapons
system, or whatever the infrastructure is that is being purchased.
When the balance—of—lpayments question becomes acute, they do sub-
contracting or build plants in Europe.

So, I would like to suggest to you that as you pursue, as a com-
mittee, the question of the opportunities for American business abroad
in these foreign countries, that you might look beyond the superficial
view, beyond the top layer of how these things are done. :

If you looked at it in depth, you will ind American industry in
terms of the large Government contractors participating very rig-
orously in the procurements abroad.

I just wanted to make that comment on what was said this morning.

Thank you very much.

Mr. LaFaLce. Thank you.

Mr. Lewis?

Mr. Lewis. Mr. Chairman, responding to Congressmen Mitchell,
let me say this.

We have taken the first step, at least. We have sent a letter to
President Carter expressing our displeasure about a number of facets
about this proposed MTA. With your permission, I would like to
submit that letter for the record.

Mr. LAFaLcE. Certainly. We will insert it in the record.

Without objection, so ordered.

(Letter referred to above follows]

NatioNaAL SmaLL BUSINESS ASSOCIATION,
Washington, D.C., Maich 16, 1979,

The PREBIDENT,

The White House, Washington, D.C.

MR. PRESIDENT: On behalf of the Nation’s small business community, we express
ovr displeasure with the administration's proposed action, as reported in the
Washington Post of March 14 and March 15, 1979, restricting the longstanding
programs of small business set-asides in Federal procurement activities.

Small business, and our economy as a whole, would suffer greatly from this
step, which would deprive small business of the ‘‘fair share of procurement dollars’’
which you pledged as a goal in 1976. The proposed Policy of slashing small business
set-asides to provide new access to U.S. markets for foreign companies will have
damaging effects on our economy hecuause some $§9 billion worth of small business
contracting opportunities would be lost. We are concerned about this situation
hecause the economic health of samall business, as measured in numbers and market
share, continues to decline.

We realize that the level to which this principle will affect small business
contracting opportunities is open to debate, but we cannot accept the contention
made by Ambassador Strauss, that this country can open up $10 billion in federal
supply opnortunities to importers in foreign nations by easing hidding limitations
on $300 mullion worth of small business set-asides.

In addition, the new export markets that will allgfedly be opened up as a result
of these agreements will be closed, for all practical purposes, to domestic small
and minority-owned businesses which do not have the wherewithal or expertise
to penetrate markets in foreign nations. Instead, the new policy is a tilt toward
the giant corporations, because their deep pocket and market power will enable
them, and only them, to enter new markets overseas.

The net effect of the proposed policy, then, would be to further reduce market
share for small firms, and concentrate more economic power in the hands of cor-
porate giants. There could be immediate benefit in terms of overall reduction in
trade deficits, but the resultant increase in economic concentration is potentially
2 more onerous situation. As that happens, the small business sector withers,
taking with it millions of jobs, and the competitive edge of business in this country.
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In fact, last year the Small Business Committee of the House of Representatives
issued a report, after year-iong hearings, which amplifies this point. The ad-
ministration’s new small business set-aside policy runs completely contrary to the
conclusions of the “Future of Small Business’ report:

Economic concentration remains a major obstacle to the creation of an
cconomic climate in which small business can survive and thrive. Unless
direct and concerted action is taken now, small business, the mainstay of a
truly competitive system, will continue to decline.

We urge you, Mr. President, to reconsider the proposed action with regard to
the Multilateral Trade Negotiations. Qur concern, though, is not only for the
50,00u small businesspeople we represent. As bad as this move would be for the
goal of keeping the small business sector flourishing, it would be even worse for the
economy as a whole. In effect, we would be spending yet more of the strength of
our system of capitalist enterprise on short-term gains in our trade balances.

Thank you, Mr. President, fcr your consideration.

Sincerely,
JoHN LEwis,
Prestdent.
Mr. LaFaLce. We thank all of you for your presentation.
We call to the table Resident Commissioner from Puerto Rico,

Congressman Baltasar Corrada.

TESTIMONY OF HON. BALTASAR CCRRADA, RESIDENT COMMIS-
SIONER IN CONGRESS FROM THE COMMONWEALTH OF PUERTO
RICO

Mr. Corrapa. Thank you, Mr. Chairman.

Mr. Chairman, and members of the subcommittee, during the past
week very disturbing information has been filtering out of the Multi-
lateral Trade Negotiations.

In the course of these negotiations, the United States has apparently
made certaiin concessions with regard to procurement of Government
contracts.

In conjunction with allowing foreign producers greater access to
bidding on Federal contracts in the United States, the administration
bas seemingly promised to eliminate certain special procurement
preferences to small and majority firms.

I am extremely concerned that the elimination of these special
preferences will do irreparable harm to our Nation’s small and mi-
nority businesses. Members of the Hispanic and black communities
have fought long and hard to promote the role of minority business
in the area of Government contract procurement.

The preferences that have been established for small and minority
firms in this area are necessary if we are to have a bidding process
which is not dominated by large corporate concerns.

Congress has been very careful to avoid exploiting the inherent
economic vulnerability of our small and minority businesses.

Preferences have been carved out in the labor surplus procurement
program, the 8(a) program, and in the Buy American Act. We cannot
now turn our backs on a long-standing congressional policy which has
proven workable and extremely fair to small business.

Ambassador Strauss has responded to many questions about possi-
ble concessions in the trade negontiations by saying tnat he might
entertain an offer for a particular concession if he were offered sufficient
quid pro quo reciprocity.

Let us examine the trade-off in the instant case. If we open up $10
billion worth of U.S. Government contracts to overseas manufacturers
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and eliminate certain special procurement preferences for small and
minority firms, U.S, exporting firms will have access to some $25 bil-
lion worth of foreign government contracts.

Now we should ask who are the U.S. exporting firms which are
capable of availing themselves of the greater access to the foreign
government contracts?

Small and minority businesses are, in most cases, not sophisticated
enough, nor do they have sufficient resources to take advantage of the
foreign procurement market. They have needed techaical, managerial,
and financial assistance in cracking the domestic procurement market.

How can we now expect it to be advantageous for them to have
access to foreign procurement markets without the protection of some
preference?

In essence, what we will have is a sacrifice of a substantial amount of
the $18 billion in Federal procurement contracts now awarded to small
and minority firms in exchange for greater access to $25 billion worth
of foreign government contracts by our large exporting corporations.

Where is the quid pro quo for our smﬁl ang minority concerns?
While minorities comprise close to 20 percent of our -. :ntry’s

gopulation, less than 4 percent of our country’s businesses are owned
y minorities, and account for less than 1 percent of the Nation’s gross
business receipts.

The rectification of this gross imbalance is a primary objective of
programs such as the 8(a) business development program. The
participation of the disadvantaged minority community in the main-
stream of business activities in our economy should not be minimized.

We cannot eliminate or cut back programs such as 8(a) without
serious and adverse socioeconomic repercussions. It is the only Federal
grogram offering preferential treatment to minority-owned small

usinesses in the procurement area.

I am not arguing against negotiating reciprocal concessions in the
rocurement area, but I strenuously object to any provision in the
rade Agreement which would unravel the very positive and clearly

justifiable policy of providing special procurement preferences or set-
asides for small and minority businesses.

[ am not convinced that special restrictions in the agreement which
ruarantee the maintenance of the preferences as to certain products
are sufficient to protect the socioeconomic integrity of our small and
minority concerns in the procurement area.

The least influential, yet most important cornerstone, of our private
enterprise system are our small businesses. It is extremely unjust to
turn back the progress these concerns have made, and which we have
helped them make, toward remaining competitive in a market,
increasingly dominated by big business.

I urge my colleagues to actively oppose the loss of preference in the
procurement area for small and minority businesses which apparently
will result from the multilateral trade negotiations.

Mr. LaAFaLcE. Thank you very much for your outstanding testi-
mony, Mr. Corrada.

I have no questions. I wonder if the gentleman from Maryland does?

Mr. MitcHELL. I have no questions. I merely have some suggestions.

I think Congressmen should not be just legislators. I think the
should be activists. I would firmly recommend to you, my dear col-
league, that you get very busy in organizing the small businessmen in



56

Puerto Rico and have them bombard the White House with telegrams
and mailgrams.

I might be breaking the Rules of the House, as I said before, by
urging you to do this in a committee meeting, but I do not care. This
situation is so grave that if there is such a rule, it ought to be broken.

The only weapon we have to fight the multinationals with is an
agonized expression coming from small businessmen all over the
country.

Please take the lead role and use your WAT ['Sline to doit, if you have
to. [nghter.]

Mr. Corrapa. I appreciate very much the suggestion of the gentle-
man from Maryland.

Mr. LaFaLce. The Chair must rule that no rule has been broken.
[Laughter.]

Mr. Corrapa. Let me state that I do intend to have a meeting
with the other members of the Congressional Hispanic Caucus. As a
caucus, we expect to take action in this matter. We will address it to
the President. We will undertake other actions along the lines sug-
gested by our dear friend from Maryland.

Thank you, Mr. Chairman.

Mr. LaFaLce. If you read between the lines, perhaps Mr. Mitchell
is also saying that it would not be a bad idea if you invited the chair-
man of the subcommittee, Mr. Mitchell, to Puerto Rico to help you out.
We like Puerto Rico. [Laughter.]

Thank you very much.

We wili, now have a panel representing the small business and
minority enterprises in our country, consisting of the Latin American
Manufacturers Association, the National Association of Black Manu-
facturers, the National Business League, and the Interracial Council
of Business Opportunities.

We will ask you to come to the table.

I believe before we begin, Mr. Mitchell would like to make a
comment,

Mr. Mitchell?

Mr. MircHELL. A brief comment, Mr. Chairman.

I know these gentlemen. I welcome them. I should not feel guilty
about this. 1t is the way I guess things happen on the Hill.

I want to comment that this is no way Senigrating the performance
of anyone. I want to comment that in all the years I have been here,
generally it is the minority businessmen who testify last.

That is unfortunate. Very often the press is gone. They do not
benefit from your comments. Most of the subcommittee members
have departed for other areas of duty. They do not benefit first-hand
from your comments.

This procedure, I am sure, is not in any way reflective of racism;
but it is the sort of protocol procedure that 1s used.

I just wanted to lay that out to you.

r. LaAFaLce. Thank you.

Let me underscore the fact that Ambassador Strauss was asked to
testify at 9 o’clock this morning. There was arbitrarily established a
panel that I had no knowledge of, one of small businesses in general,
and of minority businesses in particular.

The reason we had the Congressmen first was because congressional
courtesy usually is awarded to the Congressmen.
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When I went to a subcommittee chaired by Mr. Scheuer, the rep-
resentatives from the EPA suspended their testimony so that I
could testify and then come back here.

W;th that, let us hear from left to right, as I view the members of the
panel.

Let us hear from Dr. Burrell, president of the National Business
Leagus.

Dr. Burrell?

TESTIMONY OF DR. BERKELEY G. BURRELL, PRESIDENT,
NATIONAL BUSINESS LEAGUE

Dr. BurrerLL. I am Berkeley Burrell, president of the National
Business League. :

I might add this: We are somewhat older than the U.S. Chamber of
Commerce, having been founded in 1900 by Booker T. Washington.
That makes us 12 years older than the U.S. Chamber.

Mr. Mitchell, I appreciate your comment. I might say that I under-
stand the pecking order here. They took the Ambassador and Members
of Congress. They take the white people and then they take us.

I only feel discriminated against a little bit over here. Just once in a
while 1 feel that. That is the only time I really feel discriminated
aganst,

Mr. LaFaLce. I must interrupt. Let us make it clear that you are
not being asked to testify here after the white people.

Dr. BurreLL. Yes, sir. It just appears that way.

Mr. LaAFALCE. Please continue.

Dr. Burrerr. I am appearing today as president of the National
Business League, America’s oldest national business organization, and
the largest association of minority business persons in this country.

The full text of my prepared remarks have been submitted for the
record, and I would like to take a few moments to summarize the thrust
of that statement which concerns the impact of the reported agreement
reached by the Carter administration on the Multilateral Trade Pact,
as I understand it.

One of the concessions that this admiunistration has made is to relax
the preferential treatment given domestic small and minority business
firms in their efforts to penetrate the Federal procurement market.

If this is so, we are compelled to voice our strong and unequivocal
opposition to such a move. Not only is it contrary to the stated position
o}) the administration, it is at clear variance with the interests of the
small and minority business community.

Further, it would sanction, once and for all, the near total grip that
large corporations have on the lucrative Federal procurement market.

elaxing Federal policies that earmark portions of Government
business for small and minority firms represenvs a giant step backward
for the collective efforts of those of us who believe that the strength
and viability of small business is crucial to the vitality of the
American economy.

Let us be clear. The issue before us today is not simply one which
affects minority enterprises. It is an issue which strikes at the very
heart of the struggle for equal treatment for small business in this
country.
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Small business constitutes 97 percent of all American business firms
and provides jobs for 60 percent of the Nation’s private nonagricultural
work force. It produces 43 percent of the gross national product and
accounts for 48 percent of the gross business product.

Yet, gerhaps the most critical aspect of small business development
is its job creation potential.

Through contracting opportunities with the Federal Government,
the small business firm increases its potential foir cmployment at a
time when our unemployment levels are reaching ir.ghtening propor-
tions, and astronomical proportions in the black community.

This pact would deny the small and minority business community
the means to increase employment opportunities.

Further, we must understand that in the minority private sector,
Federal procurement contracts offer the opportunity to build capacity
in minority firms to expand their ability to shoulder a more substantial
responsibility in job creation.

is international trade agreement is clearly at variance with the
administration’s public positions, policies, and goals for reducing
unemployment through a greater reliance on the private sector.

Already the percentage of procurement dollars going to small firms
is barely visible. Big business receives about 80 percent, small business,
about 19 percent, and minority firms, less than 1 percent.

This alreadv well-documented disparity will become exacerbated
by the influx of foreizn companies that do not have to contend with
the maze of Federal regulations which already strangle smaller con-
cerns.

Mr. Chairman, if this agreement is sustained, what becomes of
Public Law 95-507? What becomes of H.R. 90, which the House
Small Business Committee has considered with favor?

This agreement must be rejected if we are not to make a mockery
of small business in this country. It is ill-conceived. It is ill-advised
and in direct contradiction to the efforts of four previous presidents.

It will virtually sanction monopolistic practices by big business.

Mr. Chairman, this agreement is not simply bad policy. It is bad
business as well.

Thank you very much.

Mr. LaFavLce. Thank you. Your s*atement will appear in the
record at this point.

[Dr. Burrell’s prepared statement and attachment follow :]

PREPARED STATEMENT OoF DR, BERKELEY G. BURRELL, PRESIDENT NaTIONAL
BusiNess LEAGUE

Mr. Chairman, Members of the Committee: My name is Berkeley G. Burrell.
1 am President of the National Business League and Chairman of its National
Council for Policy Review. As you know, the National Business League is the
oldest national business organization in America, twelve years older than the
U.S. Chamber of Commerce. Founded in 1900 by Dr. Booker T. Washington,
the League is dedicated to the building of commerce and industry in the minority
community. Nationally, through 120 chariered chapters in 37 states and the
District of Columbia, the League is the largest organization of minority business
men and women in America. Its National Council for Policy Review is a coalition
of nearly 70 major minority businesses, tracde and professional associations in this
country. It is the only organization in the minority community which’cuts across
business, trade and professional lines to coalesce and represent its deivergent
interests.

I am here today representing the National Business League. And while the
issue before this Committee is o? great concern to the associations which comprise



59

the Council, we have not had an adequate opportunity to canvass its members
for specific support of the statement I am about to make. Therefore, while I am
convinced that my views today are fully consistent with those of the Council,
I do not speak on its behalf today. Fortunately, however, some representatives
of member associations are present today to testify on the important issue before
this committee.

Members of the Committee: I appreciate the opportunity to spend a few
moments with you today to discuss the impact of a reported agreement reached
by the Carter Administration on a multi-lateral trade pact. It is our understand-
ing that one of the concessions this Administration has made is to relax the pref-
erential treatment given domestic, small and minority business firms in their.
efforts to penetrate the federal procurement market.

If this is so, we are cowapelled to voice our strong unequivocal opposition to such
a move, Not only is it contrary to the stated policy position of the Administration,
it is at clear variance with the interest of the small minority business community
and with the intent of recent Congressional actions as well. This action would
represent a devastating blow not to the minority private sector, but to all small
business as well. Further, it would sanction, once and for all, the near total grip
that large corporations have on the lucrative federal procurement market.

There may be some short-term benefits to corporate America in this agreement.
But the deleterious effect on the American e.onomy is certain end long-termn,
It should no longer be necessary for any of us to come before a Congressional
Committee and explain the importance of the small business community to the
American economy. Yet the appalling fact is that even with this Administratior,
headed oy a small businessman, we must explain just why this pact should not be
consummated. It appears that small business has not yet made an impression on
the political process of this country, nor on its political leaders, sufficient enough
to promote fair and equitable treatment from our Government.

mall business constitutes 97 Percent of all American business firms; provides
jobs for 60 percent of the nation’s private, non-agricultural work force, produces
43 percent of the Nations’ Gross National Product, and 48 percent of the gross
business product. Small businesses sustain the economy of smaller communities
and help support and diversify the economy of larger cities. Their existence
encourages hundreds of thousands of Americans to start new businesses each
year, which is vital to a healthy economy and to the preservation of the free
enterprise system.

Yet one of the most critical aspects of small business is its job-creation potential.
Through contracting opportunities with the federal government, the small buai-
ness firm increases its potential for employment. At a time when our unemploy-
ment levels are reaching frightening proportions—and astronomical proportions
in the Black and minority commnnity—this pact would deny the small and
minority business community the means to increase employment opportunities.
We must further understand that in the minority private sector, federal pro-
curement contracts offer the opportunity to build capacity in minority firms to
expand their ability to shoulder a more substantial responsibility in job-creation.

his international trade agreement is clearly at variance with the Administra-
tion’s positions, policies and goals for reducing unemployment through a greater
reliance on the private sector.

The Administration’s apparent approval of a new multi-lateral trade agree-
ment could effectively vitiate the efforts of minorities and small business persons
to compete for the more than $90 billion in federal procurement activities con-
ducted by our Government annually. Over-turning or relaxing federal policies
that ear-mark portions of government business for small and minority firms
represents a giant step backwards for the collective efforts of those of us who
believe that t%xe strength and viability of small and minority business is crucial
to the vitality of the American economy.

It is a particular slap in the face to the minority private sector which fought
long and hard, often without any visible encouragement from this Administration,
to gain acceptance and passage of Public Law 95-507. But let us be clear, the
issue before us today is not simply one which affects minority enterprise. It is an
issue which strikes at the very heart of the strug%le for equal treatment for small
business in this country. Small Business, which has long demonstrated its labor
intensive nature, could now be effectively frozen osut of major federal expenditures
of our government. )

Already, the percentage of federal procurement dollars going to the small
business coramunity is barely visible. Majority firms continue to garner more
than eighty per cent of all federal procurement husiness. The small business
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community, depending on whose res you chose to believe, receives, somewhere
from ten and nineteen per cent of federal procurement contracts; this, despite
the faot, that small businesses account for nearly ninety-seven per cent of all
business firms in this country. And the minority private sector receives a meager
one per cent of procurement dollars during an exceptionally banner year.

And now, small husiness, which has had to compete against the likes of General
Electric, IBM and American Motors—which not 8o long ago was officially classi-
fied as a small business irm—will have to confront foreign competition under this
new trade pact. Not only do we have to compete with Fortune 500 companies,
many of which flourished when the anti-trust principle was nothing more than a
whispered concept, now we will have foreign companies with an even greater
competitive edge with which to deal. Nothing in recent years can rank with this
trade pact in inequality, injustice and danger to the viability of the small business
community. Surely you know that foreign companies do not have to contend with
the plethora of federal regulations and interventionist activities from the federal
government that often strangle the small business concern. Moreover, the oppor-
tunity for greater international trade, as a result of this agreement, is clearly more
feasible for larger corporation than for small and minority business firms.

No matter how one Jooks at this agreement, one can not help but have the feeling
that a temporary advantage for big business is being sought at the expense of the
small business community. If this agreement is sustained, what becomes of Public
Law 95-507? What becomes of H.R. 90 which the House Small Business Com-
mittee has already considered with favor?

This agreement must be rejected if we are not to make a mockery of small
business in this country. The agreement is ill-conceived, ill-advised and in direoct
contradiction to the efforts of four previous American Presidents. At a time when
the Administration is preparing for a White House Conference on Small Business—
which already has the trappings of a travesty—this agreement will lay the lie to
any f)retense that our government fully supports small and minority business
development in this country.

The fact that large corporations have over the years conspired to deny minority
firms, in particular, access to a greater role in the American economy, has
amounted to higher prices in the market plaoe and a loss of productivity in the total
economy—which has ultimately hurt the consumer. To protect the consumer, the
economy must be productive. Since 1946, with the passage of the Full Employ-
ment Act—and more recently with the Humfhrey-ﬂawkins Act—the United
States has been legally committed to a growing, increasingly competitive economy
for all of its people. We still have the challenge of descreasing the nation’s unem-
Floyment, increasing its productivity, improving the GNP through substantial
ncreases in business receiets in the small and minority business community,
thereby improving America’s competitive position in world markets.

. This trade agreement is in direct contravention of these goals. I can not over-
emphasize that this agreement is not simply a retreat from the Administration’s
stated commitment to minority enterprise development, it is an affront to the
entire smell business community. No cosmetic dressing can hide that fact. This
agreement will not increase competition in the business community. It will vir-
tually sanction monopolistic practices by big business. As a result, it will cripple
capacity-building efforts by the minority private sector and relieve government
of its responsibility to promote a free, competitive economy.

We cannot allow this agreement to stand. It is not simply bad policy; it is bad
business as well.

Thank you.

WesTERN UN1oN CONFIRMATION CoPy,

Washington, D.C.
The PRERIDENT,
The White House, Washington, D.C.

Media accounts of the administration’s apparent approval of a new multi-
lateral trade agreement could devastate the efforts of the minority private sector
to penetrate the lucrative government procurement market—now estimated at
$90 billion. Overturning or relaxing Federal policies that ear-mark portions of
Government procurement husiness for small and minority business firms represents
a definite set-back for the minority business community. The practical effect of
this reported action is to place Federal procurement dollars almost exclusively in
the hands of large corporations. The National Business League is strongly opposed
te any relaxation in current proourement policies. Already, the percentage of
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procurement dollars going to the minority community is barely visible at leas

than i percent. Majority firms continue to garner in excess of percent of all
Federal contracts,

The white small business community receives approximately 19 percent. Far
from pursuing the administration’s often stated goal of doubling or tripling the
-share of Federal contracts that are awarded to minority firms, this agreement
carries the prospects of eliminating minorities from the procurement process
altogether. According to published reports, the administration admits that this
agreement, if sustained, would reduce hy half the amount of contracts geing to
the general small business community.

e minority ?rivate sector could Le frosen out completelf'. This action is
especially disturbing in light of the massive effort by the minority private sector
to gain a congressional mandate to expand its access to Federal contracts. The
White House ultimately supported that effort. Yet, its decision on the trade
agreement not only contradicts its public policy on minority enterprise, it places
this administration squarely at odds with Federal ¢fforts under four previous
American Presidents. The administration’s reported action is ili-conceived and
ill-advigci;d. If l1:rue, it should reverse itself immediately.

ncerely,

Dr. BerxxLeY G. BURRELL,
President, National Business League.

Mr. LaFaLce. We will next hear from Mr. Baker, presidont of the
National Association of Black Manufacturers.
Mr. Baker?

TESTIMONY OF EUGENE BAKER, PRESIDENT, NATIONAL ASSOCIA-
TION OF BLACK MANUFACTURERS

Mr. BAkER. Thank you, Mr. Chairman.

1 am president of the National Association of Black Manufacturers.

I would appreciate the remarks that Congressman Mitchell made,
but alse, Mr. Chairman, do feel the same impact and share the same
concerns that my colleague to my right, Dr. Burrell, has.

Mr. Chairman, since this is my first opportunity to appear before
a committes of the 96th Congress, I would like to take this opportu-
nity, on behalf of the organization I represent—the National Associa-
tion of Black Manufacturers, NABM—to congratulate you and the
other members of this subcommittee for your continuing leadership
on behalf of minority business enterprise.

For the benefit of the new members of the subcommittee, I would
like to state the NABM is a national trade group that represents over
800 minority manufacturing firms. We also represent the majority of
minority manufacturing and related firms that received 8(a) contracts
during the last fiscal year.

Our comments today will deal princi llll{l with the multilateral
trade agreement—which surfaced in the Washington Post newspaper
last Wednesday, March 13, 1979—and has since been the source of
much concern within the minority business community.

I want to state at the outset of this testimony that the NABM
welcomes those nontariff trade matters that serve to enrich the
American economy and create additional business opportunities
abroad for American firms, but we will never support in any form those
trade initiatives that cut into the limited Federal procurements that
small and minority business currently receive.

Based on the information we have received in recent days, this is
essentially what we are being asked to do. We are being asked to
understand that the latest trade agrecment recently concluded in

48-804 0 - 79 - 5



Geneva is good for American business—that an additional $25 billion
in foreign business will accrue to American firms while all that we give
up in return is approximately $300 million.

Reportedly, in order to carry out its part of the agreement, the
administration has pledged to relax current restrictions in Federal
procurement policies that have required agencies of the Government
to grant preferences to certain domestic firms, and we are asked to
understand this as well.

Presently, we do not understand. In fact, it is unconscionable that
the administration permitted negotiations to progress this far without
attempting to brief representatives of small and minority business or
to solicit its input.

It was only a short time ago that this subcommittee considered and
later favorably reported out, the most significant legislation ever, to
assist the developmnent and expansion of minority business enterprise.

The subject legislation, Public Law 95-507, eventually passed both
H(;uses of Congress and was signed by the President on October 24,
1978.

That historic action, coupled with the President’s own proclamation
to triple the amount of Federal Brocurements going to minority firms,

rivided a renewed impetus to Federal effort to bring minority firms
into the mainstram of the American economy.

Indeed, Public Law 95-607 is so new, in fact, that most of the policy
changes required by the law are not in eitect. Yet, we are asked to
understand that the relaxing of certain provisions will not harm
minority procurements, but instead will actually help these firms
gain entry to foreign markets.

It now appears that the commitments made to minority business
are no longer a priority matter, and that the multilateral proposal being
£ushed by the administration summarily nullifies the intent of Public

aw 95-507.

We stand by our initial impression. We believe that the trade pact

as presently constructed will do irreparable harm to minorit{ business.

urrently, the most worrisome trend working against the United
States in trade is the wage-price spiral, which may be undermining the
ability of U.S. products to compete in world markets. This is hard to
prove, but it is even harder to find a black manufacturer who doubts it.

Although under the terms of the trade agreement, American firms
will be allowed to bid on Government procurements of the signatories,
we do not believe that such an arrangenient would be of significant
benefit to the minority firms—which, for the most part, are already
undercapitalized and, as such, cannot take full advantage of American
maa'Kets. . ‘

Moreover, it is conceivable that the only American firms which
might be able to take immediate advantage of the trade agreement
are the multinatiorals whose share of international markets is already
well-established.

We are also deeply concerned with the established threshold level
of $190,000, which would definitely have a disproportionate impact on
MBE's, particularly those in the section 8(a) program.

During 1978, a total of 1,192 such firms received 3,365 contracts
through the program, with a total value of $748.2 million. The average
size of these contracts was $223,357.
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Of the 1,102 firms pmicipating, 127 were manufacturing concerns
wfh‘iglso rgg?;ved 327 contracts with an average value slightly in excess
o .

Furtﬁer, the Carter administration, in its effort to slow inflation,
has targeted the social programs for budget cutting.

This action, combined with proposal for trade liberalization involv-
ing the opening of Federal procurements to the signatoryv countries,
would result in a relatively small reduction in the overall einployment
rate, but a staggering increase in the number ¢f unemployed minorities
currently residing ic our Nation’s urban areas.

It cannot be stated emphatically enough, no matter how many
efforts are made to verbally soften the effects of the trade pact, that
minority firms will bear the brunt of this impact.

In previous appearances before this subcommitiee, we have related
many times the uncooperative attitudes that prevail toward the
8(a) program and the minority firms it is supposed to help—in some
SBA regional offices and in many procuring agencies throughout
the Federal structure.

The recent months, these same ‘‘uncooperative persons’’ have
s;f)ent considerable efforts to circumvent many of the requirements
of Public Law 95-507. We submit that the multi-lateral trade pact
represents yet another opportunity for those persons within the Govern-
ment, who view the 8(a) Program with much disfavor, to further
limit the amount of Federal contract awards going to minority firms.

In conclusion, Mr. Chairman, this Geneva Trade Agreement
could provide some desirable results toward the balance of trade for
the United States. But the net benefits would be inadequate in the
area of solving three of our Nation’s most pressing problems: In-
flation, minority unemployment, and Federal assistance to the
growth and development of minority business.

Further, we urge this subcommittee to again to exert its fine leader-
ship in the interest of minority business and be cognizant of the
shortcomings in the trade pact and take the necessary measures at
your disposal to correct the inadequacies that affect the growth and
development of minority business.

Mr. LaFaLce. Thank you very much.

Our next witness is Jose J. Aceves, executive director of the Latin
American Manufacturers Association.

Mr. Aceves?

TESTIMONY OF JOSE J. ACEVES, EXECUTIVE DIRECTOR, LATIN
AMERICAN MANUFACTULERS ASSOCIATION

Mr. Aceves. Thank you, Mr. Chairman.

Thank you for inviting the Latin American Manufacturers As-
sociation to present its concerns with regard to the proposed trade
agreement and how it will impact on Public Law 95-507.

I am here today to express shock and disbelief over the proposed
elimination of the 8(a) set-aside program with respect to procurement
of goods by Federal agencies as contemplated in the trade agreement
negotiated by Ambassador Robert Strauss. It is quite clear that
Ambassador Strauss was unprepared and it is also quite clear to us

that he is out of tune with the problems of the minority business
community.
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Last year, President Carter announced that Federal contracting
with minorities would be tripled. Coupled with the pasufe of Public
Law 95-507, it appeared that we could finally see the light at the
end of the tunnel. The proposed trade act turns that light at the end of
the tunnel into an onrushing train which will decimate the small
gains we have made to date, as well as the promising future made
possible by Public Law 95-507 and by President Carter's earlier
announcement to triple Federal procurement.

We are told by Ambassador Strauss’ office that the impact will only
affect some $300 million in small and minority business and that,
therefore, the impact is really very small. This is a cruel and deceptive
approach which 1s really saying that the minority community is not
getting very much anyway, so it will not be hurt if we take some away.

Even if this policy only affected 25 percent of the 125 Hispanic
companies in the 8(a) program, the effect would be devastating be-
cause it would put out of business the cream of the crop of the His-
panic manufacturing firms which we have been struggling to develop
over the past 10 years.

These are the very companies which form the core of our drive to
achieve industrial viability in this country. If the 8(a) contracting
mechanism is eliminated, the trade policy will have broken the back of
our modest struggle to develop an industrial base.

The impact of this policy cannot be measured against what minority
entrepreneurs have, since they do not have much, and that is the ve
reason for the existence of the 8(a) program. The impact of this
policy must be measured against the fair share of procurements which
minority enterprise has been denied historically, an!, more impor-
tantly, against the level of contracting which minority companies
could achieve in the future through Public Law 95-507 and President
Carter’s much heralded policy to triple minority procurement with
the Federal agencies.

This trade policy, furthermore, precludes the development of many
other Hispanic firms which are on the verge of becoming part of the
economir. system. Implementation of the proposed trade policy sells
short fature generations of Hispanic entrepreneurs who deserve an
opfox'tunity to participate in Federal procurement activity.

t is impossible for us to understand how two Government policies
can be so dramatically opposed. On the one hand, President Carter
announced in his urban policy message that the tripling of minority
business with the Federal Government is to be achieved principally
through the 8(a) program. On the other hand, Ambassador Strauss
announces that he has negotiated an international trade agreement
which will result in a crippling of the very 8(a) prograia through which
President Carter’s policy on minority enterprise is to be accomplished.

It is totalli inconceivable that the Government of the United
States, in the highest levels of international trade negotiations, would
reach down, single out minority enterprise and propose the removal of
the one tool which the minority business community has for surviving
and for becominﬁ economically viable.

Why should the less fortunate in this country bear the brunt of this
policy? Is it because we do not have the resources and high-powered
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lobbyists which the steel, textile, food, and shoe industries have
through which they have sought and secured exemption from the
pm1pqsed trade policy? )

his trade proposal casts the weak overboard simply because they
are weak. This trade proposal lacks any semblance of the statesman-
ship which has characterized Ambassador Strauss’ career in man
other arenas. This policy lacks the sense of equity and fair play whic
typifies the more noble instincts of our national character.
~ We are told that there will be substitute incentives to mitigate the
impact of the trade policy by increasing our E:rticipation in the
overseas markets. Foreign trade is not a viable substitute for minorit
firms which will be put out of business if the 8(a) vehicle is not avail-
able to them.

How can we possibly participate in foreign markets when we have
not achieved economic viability in this country? Ninety-nine percent
of our minority companies lack the resources and sophistication to
travel to Europe or Japan to secure contracts.

Every Government program carried cut to date by SBA and the
Department - of Commerce has failed to involve minority firms in
isn(tgmational trade. Foreign trade is not a viable alternative to the

&) program.

Mr. Chairman, I am deeply disturbed by the potential damage
which this trade policy would cause to our constituents. It is a bad
policy with respect to minority enterprise. I recommend that this
committee, under your leadership, Mr. Chairman, urge the adminis-
tration in the most urgent manner possible to exempt minority
enterprise and the 8(a) program from the proposed trade policy.

The proposed trade ement makes the proper implementation
of Public Law 95-507 all the more important. I would like to share with
this committee an example of a major failure to properly implement
Public Law 95~507 which will illustrate our concern over the ad-
ministration’s support to minority enterprise. This matter involves
%xe implementation of Public Law 95-507 at the Department of

nergy.

We are, of course, all familiar with the effort undertaken by Mr. Dale
Church and other top officials at the Department of Defense to water
down the provision of Public Law 95-507 which relates to the estab-
lishment of an Office of Small and Disadvantaged Business Utiliza-
tion at DOD. The former chairman of this committee, Congressman
Addabbo, took strong action on this matter and the documentation
of his efforts to correct the situation are a matter of record with this
committee. _

I am sun'{1 to have to share with you facts which have come to my
attention which clearly indicate that the Department of Energy 1s
engaged in a similiar effort to violate the intent of the public law
with respect to the establishment of Energy’s Office of Small and
Disadvantaged Business Utilization—OSDBU. I have attached
copies of internal DOF memorandums which substantiate my allega-
tion that the Department of Energy is in violation of the public law.

Mr. LaFALcE. Without objection, that will be inserted in the
record at this point.
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[Memoranda referred to above follow:]

DEPARTMENT oF ENERGY,
Washington, D.C.
AcTiON MEMORANDUM
To: Depuaty Secretary.
Thru: Under Secretary.
¥rom: Director of Administration.

Subject: Impact of Amendments to the Small Business Act (Public Law 95-507).

ISSUE

Establishment of the Office of Small and Disadvantaged Business Utilization
ﬂ'lll:‘(l cit;nges to procurement policy and operations due to Public Law 95-50'
(Tab A).

BACKGROUND

On October 24, 1978, the President signed into law, Public Law 95-507 ‘‘Amend-
ment to the Small Business Act (SBA).”” Various provisions of the amendments to
the SBA will have a direct impact on the Department of Energy (DOE). The
first major impact concerns procurement policy and operations. éontracts under
$10,000 are largely reserved for small business enterprises. Mandatory subcon-
tracting plans are required in public facility construction over $1 million or
$500,000 in the case of other contracts. Prior to the award of these contracts, an
acceptable contractor plan must be solicited, submitted, and approved by DOE.
The plan is to include percentage goals for the utilization oP small businesses
and small business concerns owned and operated by socially or economically
disadvantaged individnals.

The ~«cond major impact concerns an organizational change. Public Law 95-507
requires each Federal agency having procurement powers to establish an office to
be known as the “Office of Small and Disadvantaged Business Utilization.” It
further requires that the Director of this Office shall be appointed by the Secretary
and will be responsible only to and report to the Secretary or his Deputy. The
major functions of this office are set forth in Tab B.

The third major impact will be the greatly increased workload. Over 1,000
major prime solicitations and contracts must undergo increased preparation prior
to issue. Goals for these contracts must be set individually and then tracked
and reported upon. Approximately 21,000 small purchases may e reserved for
small husiness. Data requirements, SBA interface, and field surveillance increase
accordingly.

ALTERNATIVES

Following are two organizational options for the new office and an assessment
of their merits:

Option 1.—Establish a new Office of Small and Disadvantaged Business
Utilization reporting directly to the Deputy Secretary.

Pro: 1. Clearly meets legislative requirement to establish office reporting to the
Secretary or the Deputy Secretary.

2. Provides highest possible visability to an effort likely to receive attention
from numerous special interest groups.

Con: 1. Most costly option in terms of manpower requirements since some
overhead structure would have to be established.

2. Offers high potential for confusion over roles and respnnsibilities of this new
office vis-a-vis the Department’s central procurement component (PR) which
" has very closely related responsibilities.

Option 2,—Establish the new Office of Small and Disadvantaged Business
Utilization within the Office of Procurement and Contracts Mana%;ament (PR)
by renaming and redescribing the mission of the current Office of Procurement
Business Affairs with the understanding that the Director of the new Office reports
to the Director of Procurement and Contracts Management for day-to-day
activities hut has access directly to the Deputy Secretary as needed,

Pro: 1. Eliminates potential need for extensive new overhead required to
establish a new office.

2. Biilds on established procurement Policy organization framework, functions,
and activities already in existence in PL.

3. Capitalizes on established PR relationships with small and disadvantaged
husinesses.
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4, Assures best possible coordination among all departmental procurement
policies and prograrns.

Con: 1. May he viewed as inconsis*ent with intent of Public Law 95-507 with
regard to reporting relationships of this Office with the Secretary or the Deputy
Secretary.

DISCUBSION

In addressing this issue, an additional consideration is the establishment of the
new Office of Minority Economic Impact (OMEI) as mandated by the Natioual
Energy Act (NEA). The mission of this office is to advise the Secretary on the
effect of energy policies, regulations, and other Departmental actions on minorities
and minority business enterprises and on methods to afford an opportunity to
minorities to participate fully in DOE’s energy programs. An Action Memorandum
to the Deputy Secretary on the appropriate organizational placement of the OMEI
has been prepared separately and will be circulated to appropriate Secretarial
Officers before it is sent to the Deputy Secretary for decision.

Although there is some potential for over]t\B of functions hetween the two new
offices, the major thrust of the offices is hasically different. The Office of Small and
Disadvantaged Business Utilization focuses on implementation and execution of
prime and subcontracting functions and duties, and plans. The major thrust of the
Office of Minority Economic Impact is one of research on the effects of energy
policies and programs on the minority community including providing loans to
minority business enterprises for bidding on requests for proposals. Although the
missions of theze two new offices are hasically different, certain specific functions
related to these missions would likely be closely related.

Some of the functions and responsibilities to be assigned to the new Offire of
Small and Disadvantaged Business Utilization already exist in part in various
entities within DOE, primarily in the Office of Procurement Business Affairs, PR.
Some offices are currently performing related functions that could be reassigned
along with associated resources to this new office, and this must he reviewed.

The Office of Procurement Business Affairs has heen responsible for the functions
under the Small Business Act. These activities include establishing goals, monitor-
ing, promoting, and reporting on small, minority, and labor surplus programs. The
new law has enlarged these functions, and has changed the reporting lines. It might
he observed that in the first year of DOE the PR office increased small husiness
awards from 10.4 percent to 14.9 percent and minority business enterprise awards
from $31 million to $84 million.

It should be recognized that the best organizational assignment for the new
office must provide for the greatest coordination and communication between
the office and PR. In this regard, we believe the intent of Congress will be met
as well as assuring the most effective management arrangement by housing the
new office within PR. This arrangement allows for the new office to build upon
the existing relationships PR has built with the amall and disadvantaged business
community, and its expertise in contracting activities. Howewer, if this relation-
ship is gcing to meet the intent of Public Law 95-507, specific reporting rela-
tionships must be clearly defined and observed. The Director of the new office
would report to the Director of Procurement and Contracts Management but
would have aceess directly to tke Deputy Secretary as needed. The Director,
PR, would provide day-to-day leadership and supervision, and would draw on
the other resources of PR as required.

RECOMMENDATION

That you approve the establishment of an Office of Small »nd Disadvantaged
Business Utilization within the Office of Procurement and Contracts Manage-
ment. Reporting relationships of this new component would be as described above
and its functions as described in Tab A.

NEXT STFP8

1. The Secretary shall appoint a Director for the Office.

2. PR develop fully descriptive mission and functions statements for the new
office based on Tabs A and B.

3. PR and AD review the organizational structure for the office, as redesignated,
to determine any necessary changes.

4. Determine whether additional resources are required to staff office (PR and
AD coordination)
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5. AD determine functions and resources if any that should be transferred
from other DOE organizations.

6. Redefine the functions and duties of other offices and personnel covered by
thelaw. (AD)

7. Determine the degree of supeivisory authoriiy to be exercised over field
ersonnel performing small business and dissdvantaged business functions.
PR and A‘I)))

Attachment.

WiLriaM S. HEFFELFINGER.
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U.S. DEPARTMENT OF ENERGY.

To: Director of Procurement and Contracts Management.
Date: February 26, 1979.
Subject: Office of Small and Disadvantaged Business Utilization.

This is to advise you of approval of the proposed organization structure,
mission and functions of the subject office. These actions are in agreement with the
decision of the Deputy Secretary January 15, 1979, to establish this office.

Approval of this organization structure shoild not be construed as approval of
any grade levels in your submission. Such determinations will be made by the
Office of Personnel Management within the context of the structure, the functional
statements for each organizational unit, tae interrelationship of positions within
each unit, and the duties assigned to each individual position.

Staff in the AD Office of Organization and Management Systems and Personne]
Management will assist you as necessary in the implementation of this structure.

WiLLiaM S. HEFFELFINGER,
Direclor of Adminztstration.
~ Mr, AcEvEs. At issue is the level in the agency at which Congress
intended OSDBU to be established, the authority which the Director
of OSDBU was intended to have, and to whom the Director was

to report. The public law states, in relevani part, that the Director
of the OSDBU shall—

. . . be responsible only to, and report directly to, the head of the agency or
to his deputy . . . have supervisory authority over personnel of such agency to the
extent that the functions and duties of such personnel relate to functions and duties
under sections 8 and 15 of this act.

The committee of conference in its joint explanatory comment—
Report No. 95-1714—stated that the actions of the Director of
OSDBU “will be supervised and controlled by the head of its agency
or the second ranking person therein, as the case may be.”

In the face of such clear and unequivocal language, I am appalledto
find that Energy has established the OSDBU in the Office of Procure-
ment and Contracts Management under the Director, Mr. M. J.
Tashjian. ,

This action was approved by Mr. O’Leary, Deputy Secretary of the
Department of Energy, on January 15, 1979, in an action memoran-
dum which, in defining the establishment of the OSDBU, states:

The Director of the new Office (OSDBU) would report to the Director of Pro-
curement and Contracts Management hut would have access directly to the
Deputy Secretary as needed. The Director, PR (Office of Procurement and Con-
tracts Management) would provide day-to-day leadership and supervision.

This arranﬁement violates the principal elements of the congressional
intent and the specific langx e of the public law, namely:

One, the Director of OS ﬁ% does not report directly and only vo
the Secretary or his Deputy;

Two, the activities of the Director of OSDBU are supervised by the
Procurement Director and not by the Secretary or his Deputy; and

Three, by being placed under the Procurement Director, the Director
of OSDBT}' clearly does not have supervisory authority over all per-
sonnel having functions relating to the Small Business Aci.

The authority for this approach was approved by: (1) John F.
O’Leary, Deputy Secretary; (2) Eric J. Fugi, General Counsel; (3)
M. J. l:i:ashjia,n, Procurement Director; and (4) William Heffelfinger,
Director of Administration.

Implementation of this plan began Fe¢oruary 26, 1979. From what
we can de‘ermine, the implementation of this policy has left the struc-
ture intact as it was prior to Public Law 956-507 with the exception of
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title changes and other cosmetic alterations. The person who is the
Acting Director of OSDBU, Col. C. Armstrong, remains in the same
relationship to the Procurement Director as before.

Mr. Chairman, in view of the blatant actions of DOD and DOE to
thwart the intent of Public Law 95-507, I recommend the following
actions:

(1) That this committee call oversight hearings immediately to
review the implementation of the Office of Small and Disadvantaged
Business Utilization by Federal agencies;

(2) That this committee take whatever actions may be necessary
assure faithful adherence to the public law and, in particular, that the
Director of the OSDBU: (a) Report only to the Secretary or his
Deputy; (b) be supervised only by the Secretary or his Deputy; and
(c) be placed above the Procurement Director to insure proper super-
visory authority over procurement with respect to matters related
to the Small Business Act;

(3) That this committee inform Senators Jackson and Domenici
of the Senate Committee on Energy and Natural Resources of this
situation, and request their immediate attention in redressing t*is
failure to implement the law of the land by DOE; and

(4) That the committee insure that whoever is appointed as a Di-
rector of an Office of Small and Disadvantaged Business Utilization
have the necessary background and demonstrated capacity to func-
tion at the level called for in the public law.

Thank you, Mr. Chairman, for the opportunity to appear before
you and to present my concerns regarding the trade agreement and
the implementation of Public Law 95-507.

Mr. LaFavLce. Thank you very much.

I do want to point out that this subcommittee is extremely con-
cerned with the implementation, proper implementation, of Public
Law 95-507.

Because of this, we have created a special task force within this
subcommittee. We have asked Mr. Mitchell to chair that task force.
fHe and I have agreed upon the future course of action for that task
orce.

Its first priority will be hearings regarding the immediate imple-
mentation of Public Law 95-507. I have no doubt that that will include
an{‘ attemFte(l efforts to circumvent the spirit.

his full subcommittee is having hearings today on what we con-
sider actions in violation in both the spirit and the letter of Public Law
95-507 with regard to the Procurement Code.

Mr. Mitchell’s task force will have early hearings rogarding DOE’s
actions in this regard.

Mr. Mitchell? _

Mr. MircHELL. May I embellish on what the chairman has said?

I have submitted to the chairman a plan for hearings. It is our intent
to go through agency by agency to insure that Public Law 95-507
will be implemented.

I must indicate that the chairman has been totally cooperative in
supporting this effort. .

r. LAFALCE. Our final witness will be Malcolm Corrin, president
and chief executive officer of the Interracial Council of Business
Opportunities.

Mr. Corrin?
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TESTIMONY OF MALCOLM CORRIN, PRESIDENT AND CHIEF EXECU-
TIVE OFFICER, INTERRACIAL COUNCIL OF BUSINESS OFPPOR-
TUNITIES

Mr. CorrinN. Thank you, Mr. Chairman.

I am president and chief executive officer for the Interracial Council
of Business Opportunities, referred to as ICBO. ICBO is an economic
development organization which was conceived 16 years ago, and pri-
marily sponsored by the private sector.

Over the years, ICBO, through its clients and offices around the
country, have secured over $200 million in procurement in financing
for minority businesses.

I have been with the organization for 10 years. As I look back and
forward, our greatest role is that of the advocacy role, that the free
enterprise system is a system upon which this country has prospered
and has grown.

The children coming into first grade are told about the free enterprise
system. In the seventh grade and in the 10th grade, and in college it
is the free enterprise system.

But acts of the nature that are taking place now, in terms of giving
foreign corporations an opportunity to do business with the U.S.
Government, tells our people there 1s no hope for them that we have
promised them for years and years. '

I recall that President Roosevelt called in the black leaders after
World War II, or before World War II, and said he could not promise
them anything.

As I was riding over here this morning in a cab, the cabdriver said:

My son went into the service. He decided to get out and they gave him a
dishonorable discharge. We corrected it.

I was in World War 11, but I would not have served in any other war because

I do not see too many things changing from what happened when I was 18 or 19
years old and in the European theater of operations.

Mr. Chairman, I do not have a prepared statement. I say this
because I believe in the free enterprise system. I am a student of
economics.

I want to cite an example of & plant in Flint, Mich., which was a
Buick Motor plant. I sold insur..ice in Michigan for several years.

T recall one of the radicals who was college educated and was
always anti-Establishment.

One day General Motors said that they were going to straighten
up and fly right, and that they were %‘(l)ing to apﬁ)oint a black foreman.

ey appointed one black foreman. He did well.

They appointed this fellow that I knew very well by the name of
Miller. Mpleer got the job as line foreman, and at the end of the year
General Motors said: :

My man, you have done a great job. Not only are we going to pay you the
high salary that we pay managers at General Motors, but we will double your
salary with a bonus.

From that time on, Miller was one of the leading advocates for the
free enterprise system.

If you look at General Motors and the high number of foremen
managers, and even there is a vice president and the general counse
is black. They have made a contribution to General Motors because
they had an opportunity to show what their qualifications were and
what their commitments were.
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They are the greatest examples that we have in this country v w
free enterprise system and what it stands for.

_ It really disturbs me, as I go into hotels nowsdays, and fim¢ sun--
citizens waltmlg tables, where at one time that was primanty ief: 1
black People. really bothers me when I go through Harlem. as I a¢
quite uently, and find men standing on the corners who want to
go to work in the free enterprise system, but cannot.

It bothers me because small businesses, as you and I know, are
the largest employers of nonskilled unemployed people.

This is another indication that we do not care about our people.

Furthermore, as I understand, as economics has taught me, most
foreign governments protect their own. We, in the United States, are
continually talking about bringing in other citizens when we have a
large group of hard-core citizens here who are not working. This says
we really do not care for them.

However, I feel there is some hope somewhere.I would hope that this
committee would stick to its guns and it will see to it that if this trade
agreement goes through—and, Mr. Mitchell, I will have to agree
with you that it probably will go through because there is a whole
lot of money in multinational companies that will make it go
through—but that you will make sure that significant concessions
will be made to small and minority businesses as a tradeoff to offset.
-what they will lose by Mr. Strauss’ idea in procurement.

Thank you very much, Mr. Chairman.

Mr. LaFaLcE. Thank you very much, Mr. Corrin.

I really do not have an{y questions because I find myself-in such
sympathy with the point of view that you have expressed.

I %ave a comment, however. I think that it is fairly evident that
this Government procurement code was fashioned with little con-
sultation with the Congress and with little consultation with other
agencies within the executive branch of Government, and, with,
in my judgment, no knowledge of Public Law 95-507.

1 think that, having done it and having acted, an attempt is now
being made in good faith to say: ‘“Well, our actions, although they
were blind actions, really will not have that harmful impact.”

That is one approach; that is, to minimize the problem and to present
objective data to substantiate the efiorts to minimize it, and, there-
fore, to justify past actions that were taken with no knowledge of
existing law. :

But it would seem to me also that there is another course of action,
and perhaps a course of action much more appropriate, and one much
more politically astute—having acted with virtual ignorance of existing
law, tgen why not face up to the fact and go about amending it?

I would think if one went back to the negotiation table, not with a
request to replay all the cards, but simply with a statement that we
dig not know what we were doing, and we think it is going to have a
minimal impact objectively, but sychololﬁcally it is going to have a
tremendous impact, and politically 1t will have a tremendous impact,
and, therefore, let us reconsider it.

Then that might be better.

We have created so many exclusions to the procurement code, then
why not create another one? I think that would bear fruit.

g;, that was the reason I asked the specific question of whether
or not the 8(a) program in particular might be excluded in future
negotiations that will take place prior to a signing of the agreement.
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If Mr. Strauss can go back to the table—and they still are in the
process of negotiating—and say: “I did not really know what I was
doing, and even though I do not think it is that much and because it

is not that much, it is easier for you to accept another small little
exception.”

I think if we mustered our resources, or marshaled our resources, and
?roceeded in that manner, that we might have a much better chance

or success than if we proceeded in some other manner, that is, like a
more negative manner. :

I think the presentation of a constructive alternative by Mr. Strauss
would be that tiie President might make the recommendation to Mr.
Strauss that because he is so persuasive that he really could do this.
It might make all of our tasks that much easier.

We would certa.in‘("{ be able to support this total MTN much more
readily if that were done.
Mr. Mitchell?
Mr. MircrELL. I have no questions.
We have a vote on the floor. We have 10 minutes left, Mr. Chairman.
I want to thank the Chair for conducting these hearings. Maybe I

should not have been quite so pessimistic to say that Mr. Strauss will
win

Armed with the chairman’s tenacity and wisdom, maybe we can
win this.

Thank you.

Mr. LaFaLcE. Thank you, gentlemen.

[The following statements were received for insertion in the hearing
record :}

PREPARED BTATEMENT OF KENNETH YoOUNG, DIRECTOR, DEPARTMENT OF
LEGISLATION, AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS

The AFL-CIO welcomes the attention of this subcommittee to the issues in the
trade z;geeements affecting procurement programs for small business and minority
enterprise.

The trade agreements are not finished. The implementing legislation is not now
before the Congress. The scope of agreements, therefore, need examination hefore
any overall “package’’ of laws is presented to the Congress to assure that such
legislation promotes the well being of all Americans.

kere is no requirement that government procurement be part of the overall
package.

The Trade Act of 1974 gave a “‘hunting license’’ to the negotiators to see whether

overnment procurement could result in a fair deal, but there is no requirement
that such a deal be made.

The Administration must present all changes in U.S. law and regulations that
arc ‘‘necessary and agpropriate" to carry out these trade agreements.

It can be argued that government procurement changes are neither necessary
nor appropriate at this time.

Congress has repeatedly inserted Buy American provisions in many laws
because both good government and good economics dictate the use of taxes to
improve the economic condition of the taxpayers. Most Americans believe that
public money is spent to help American production and employment in the states
and cities and towns across thir land. The Public Works Act of 1976, the Federal
Highway Act, the Urban Mass T ansportation Fund and the various housing laws
were passed to help meet the needs of this nation. The AFL-CIO has urged that
the acutal spending of the federal dollar for these and similar laws has not neces-
sarily followed that Congressional intent in the places where the projects have
been built. No further weakening of these laws is appropriate.

Under current international trade rules, &ovemment procurement is exempt from
the “free trade’’ rules. Article III of the GATT allows that exemption.
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A code on government procurement could change U.8. government exemptions
from the longstanding view, even of free traders, that the taxes can he used to
benefit taxpayers in any nation. This is not appropriate at this time.

Changes could affect directly the Buy American Act 41 U.8.C. 10, and regula-
tions connected with it. 1t could affect 1:0th laws and regulations that direct pro-
curement for minority firms, despite newspaper reports that minority and small
hueiness procurement is excluded.

The AFL-CIO believes that such chanpes need not be included in the overall
package presented to the Congress for an “up or down vote.” The efforts to work
out an international procurement agreement that will allow U.S. firms to bid on
foreign contracts predete the Trade Act of 1974, There is no need, therefore, to
include them in implementing legislation that authorizes the “MTN”,

Foreign governments already enjoy rights in the U.8. that other nations do not
grant to U.S. firms. To add new ri%xts for foreign governments on top of the old is
not, therefore, a fair bargain. The U.S. should I»e gi ven rights abroad and see how
they work hefore any changes are made at home.

overnment procurement is essentially a taxpayers’ issue—not a trade issue.
Tax dollars are used to buy the goods. Tius no “‘free trade’’ competition can exist.

The United States ‘“Buy American” law is uniquely American. Foreign govern-
ments automatically give prefcrence to their own supglies. They need no law to
accomplish this goal. “Free-traders” and ‘“protectionists’’ alike have recognized
that the use of tax dollars to henefit the taxing jurisdictions is an appropriate
function of government. The General Agreement on Tariffs and Trade specifically
exempts Xovernment procurement from its trade liberalizing provisions in Article
II1 and Article XVII.

The AFL-CIO supported the laws that created preference for U.S. taxpayers in
need of help—small business, minorities, those in areas of high unemployment—
41 U.S.C. 10-a-d-150 8.C. 637(d); 15 U.8.C. 64(4a), small business set-asides and
15 U.8,C. 644(d) for labor surplus areas.

The AFL-CIO share the committee’s concern that a new agreement based on a
pledge by foreign governments, could weaken these social and economic gains.

Furthermore, the preference for U.S. bidders can bring greater benefits than
opening U.S. markets even more because tax dollars spent in the U.S. add to jobs,
business and technology development at home. These create new tax returns and
additional benefits to the U.S. budget as well as potentials for more jobs, produc-
tion, profits, and reveanucs in the future.

The probiem of small business has already been compounied by the failure to
carry out U.S. laws as Congress intended. Thus an effort to assure preference for
Americans on purchases of mass transit equipment is undercut by regulation,
Small business and minorities are affected by these regulations. The removal of
U.8. “Buy American’ preference would further undermine Congressional intent.

The AF¥L~CIO has urged improvemeat in U.S. domestic preference laws to
uvoid these loopholes.

Any change in law should require clear proof of origin of products. Otherwise
the TJ.8. small business ran be undermined and minority preferences voided.

We urge this subcommittee to continue to examine the proposals that will affect
hard-won economic and social gains of U.S, taxpa ers.

PREPARED STATEMENT OF Ep1son R. ZaYas, EcoNoumiaT, NATIONAL FEDERATION
OF INDEPENDENT BuaiNEss

NFIB, on behalf of its 565,000 small and independent member firm.s, n.pprecia.t.e8
the opf)or-tunity to present our view: on the Multi-Latera! TradeNegotiations and
possible contents of its implementing legislation. We applaud the Chairman,
interested Members of the Committze and Subcommittee, and the staff for their
prompt response to ﬂlblished repors regarding the content of this Agre ment.

From the outset, Mr. Chairman, I believe it is only fair to say that we really
don’t know what the impact of the International Government Procurement Code
will be on American small business. At this point. in time, we can only make
educated observations based on small business’ historical role in world trade and
in domestic federal procurement.

As we understand it, existing government programs that set aside U.8. procure-
ment contracts for small businesses will not now be affected by the proposed
international procurement code. Similarly, it is our underctanding that set-aside
programs for minority businesses will also be preserved. Given that so many
small and minority-owned businesses are dependent on those government contracts
for sustenance, we are pleased to see that these programs will remain in place.
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FOREIGN COMPETITION FOR U.8. PROCUREMENT

Foreign companies of the signatory countries, however, will be allowed to
openly compete for federal contracts that lie outside of the set-aside programs.
Given that American small businesses already compete with large American
businesses for those contracts, competition with foreimompsnies should, theo-
retically, not grove to be unfair or a major hardship. would hold true, how-
ever, only to the extent that the bids of foreign companies (small or large companies)
truly reflect their real operating costs. But, many foreign firms are either heavily
supported by their governments through export subsidies or are actually state
operated and owned. These firms, in contrast to privately-held and non-subsidised
firms, do not necessarily operate in a manner that maximizes company profits.
Almost by definition, the objective of state-owned or heavily-subsidized companies
is to maximize national employment, create a specified social climate, etc. It is
of minor concern to the government authorities if these companies operate at a
loss, so long as the{ can penetrate new markets to provide additional export-led
economic growth. In support of this contention is & recent article in Fortune
Magazine (April 9, 1979), which showed that out of the twenty largest government-
owned industrial corporations, ten operated at a loss in 1977.! Four other govern-
ment-owned comgunies had return on sales of less than 1 percent (See table 1),
In the face of such competition, American small busipesses would be hard-pressec
to come up with equally competitive hids. To the extent that these types of firms
enter the hidding process, American small businesses (and large businesses as
wall) would be placed at a severe competitive disadvantage.

In addition, it is important to recognize that most European and less-develoned
couatries have export-led economies. Consequently, their respective governments
are geared administratively and organizationally towards assisting their companie
in promoting export growth. Therefore, these governments already have in place
vsorldwide international networks that provide the necessary market intelligence
1equired to promote successful export growth. Given this background, it is
entire}y ossible that foreign companies may be better equipped to compete for
U.S. Federal contracts than American small businesses.

Although there may be language in the Code prohibiting unfcir trade practices,
it is doubtful that the Code can be adequately enforced. Our inability to stop the
Japanese government from subsidizing their expnrts should serve as a reminder
that enforcement is easier said than done.

Then, there is a major question of procedure. What is a small business owner
to do if he/she suspects a government contract was lost to a foreign competitor as
a direct result of predatory pricing tactics or foreign government subsidization?
How can small business owners prove that foreign competition is in fact engaging
in unfair trade practices, and who do they report to? What can a government
procurement officer do once such a complaint is filed? Can small business owners
expect prompt action and how will this action affect the bidding process? More
importantly, what will be done to help the small business after the contract has
been lost and th: damage is done?

These procedural questions are of great concern to NFIB, for a small business
owner cannot afford any costly litigation or the time lost spent in addressing these
grievances. As a practical matter, it seems clear that if unfair trade practices do
occur, it is the emall businesses that will be hurt the most. One or two government
contracts lost could lead to the ultimate bankruptcy of a small business. At that
point, there is little the U.S. Government could do to be of any help. We are really
concerned with the ex post ramifications of a violation of this proposed Inter-
national Procurement Code.

FOREIGN GOVERNMENT PROCUREMENT OF U.8. 8MALL BUSLJESS GOODS AND
SERVICESB

So far, we have discussed the impact of the International Procurement Code in
terms of comgftition for U.S. federal contracts, and the outlook does not appear
encouraging. Unfortunately, we cannot say anything differently regarding Amer-
ican small husiness contracting with foreign governments.

The foremost problem likely to he encountered by U.S. small firms seeking to
obtain contracts from foreign governments is political in nature. One must re(:)lf-
nize that government entities, especially those that are socialist, are not usu
concerned about maximizing profits or minimizing costs when purchasing goods
and services from the private sector. The primary concern among these foreign
government entities is to maximize domestic employment and redistribute wealth

10,8, Companies in Unequal Combat,” Fortune magasine, Apr. 0, 1079,

48-804 0 - 79 - 6
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and employment, etc. This is not done through reliance on the free market, but
rather through direct participation in the market place. Illustration 1 demon-
strates the degree to which is true, This illustration indicates that the govern-
ments of U.8. trading partner countries, own most of the major industry in their
countries. The distinction between ind'ustry and government is quite blurred,.
Against this backdrop, it is easy to see that these foreign governments have a
major stake in their industries, and are unlikely to abide by internationai -
ments that don’t benefit their domestic firms. American small businesses seeking
contracts from these governments would not stand much of a chance. It is highly
unlikely that these governments will change the rules of their Sames to do husiness
with a few American small businesses and risk political suicide.

Perhaps more importantly, what legal recourse would an American small

usiness have if it was found that a government entity was not playing by the
rules of the international procurement code? What prompt, remedial actions
could be taken if it were believed that a foreign government was favoring domestic
firms, regardless of the competitiveness of American bids? Is it politically realistic
to expect the U.S. State Department to risk diplomatic strife over the complaints
of a handful of American small business owners?

For example, in 1975, Pan American World Airways approached the Congress
for the purpose of granting the Post Office authority to reimburse Pan Am for
money owed the company by foreign governments for carrying mail. Several
countries owed Pan Am millions of dollars and some were a considerable period
behind. Both the Post Office and the State Department had, without much
success, attempted to intervene for the company. The point of this story is—
if the American government cannot or will not bring enough pressure to bear on
behalf of a large American company that was in desperate financial straits, can
a small American entrepreneur reasonably expect any effective government
support in competing for foreign procurement? Obviously, it is highly doubtful.

SMALL BUBSINESS EXPORTING

Even if foreign governments followed an International Procurement Code
scrupulously, American small business still has inherent exporting problems. The
first problem is awareness of the possibilities for export. In a 1974-1975 survey
of small manufacturers, wholesalers, and non-professional services conducted by
NFIB and SBA,;! it was learned that the vast majority of non-exporters knew
practically nothing about exporting and had probablf never investigated the

ossibility. For example, 90 percent were unaware of DISC (85 percent of manu-
acturers) ; 88 percent were unaware of Export-Import Bank programs (84 percent
of manufacturers); and, 78 percent were unaware of Department of Commerce
programs (69 percent of manufacturers). That, of course, is a problem one fre-
quently encounters in dealing with small businesses.

The foregoing is reinforced when non-exporting manufacturing respondents were
asked to list the reasons from a series presented for not exporting. Of the twelve
listed reasons, ‘‘No Answer’”’ was far more frequently cited than either ‘‘Yes”
or “*No.”” (See table 2). The most frequent ‘Yes’ answers are rank ordered as
follows: (1) Think you lack the required knowledge, (2) Don’t know where a good
market exists, (3) Concerned with developing domestic markets, (4) Don’t have
the productive capacity, (5) Don’t have the necessary capital, (6) Financial
aspects are too complicated, (7) Not interested in export sales, (8) Transportation
too costly, (9) Believe too much risk involved, (10) Profitability too low, (11) Too
much competition, and (12) Unable to obtain banking assistance.

Not surprisingly’ there is a direct relationship between firm size and exporting.
. The larger ‘“‘smalls’’ have a much tgreater propensity. That is not surprising. One

should expect certain economies of scale to be inherent in exporting, particularly
if the sales operation is left to the individual firm. This, of course, raises the final
point with respect to the International Procurement Agreement. Even assuming
8 balance between lost domestic markets and expanded international markets,
are we reslly not speaking of a gain for a few very lacge ‘‘amalls’’ and a loss for a
large number of small ‘smalls”’

n concluding, Mr. Chairman, we feel that American small businesses have little
té) %ain and a ‘ot to lose from the proposed International Government Procurement

ode,

$ Bxport Informailon Survey, unpublished paper, joint project by NFIB and 8BA,
March 1870 .
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TaBLE 1.—The 20 largest government-owned industrial corporations

Net income os percent
of sales (1877)

Renault (France), motor vehicles..__________________________________ 0. 04
British Steel, metal refining—steel . __ __ _____ . ____________________.__.__ Loss
British Leyland, motor vehicles. ____.._________ ___ .. _________.._____ Loss
National Coal Board (Britain), mining—coal ___________.______________ 1. 11
Salzgitter (Germany), metal refining—steel; ship building_ . _..________.__ Loss
Italsider (Italy), metal refining—steel __ ____ ______ . __________._ .. Loss
Charbonnages de France, mining—coel; chemieals. _________._________. Loss
Statsforetag Group (Sweden), paper and wood products; mining-—iron_.__ Loss
Zambia Industrial & Mining, mining and metal refining—coppei._..______ .22
Aérospatiale (France), aerospace . ... . oo oo Loss
VIAG ( Germany), metal refining—aluminum_ ________________________ .93
British Aerospace, aerospace. - . . .. 3.40
Saarbergwerke ( Germany), mining—coal; petroleum. __________________ . 81
Steel Authority of India, metal reficing—steel . _______________________. 5. 94
Tabacalera (Spain), tobacco. - - . e . 36
CODELCO-C IL}"J, mining and metal refining—copper.___.__.________ 12,02
Rolis-Royce ( Britain), aerospace. . ... . _ . ... _._._____ 2. 12
Alfa Romeo (Italy), motor vehicles__ ____________ _____ . ___________._. Loss
ENSIDESA (Spain), metal refining—steel.______________________ " Loss
South African Iron & Steel, metal refining—steel, iron; coal ____________ Loss
Avserage return on sales of the 500 largest industrials outside the United 410
At eSS e

Source: “U.S. Companies in Unequal Combat,” Fortune magazine, Apr. 9, 1979.

TABLE 2.—SMALL NANUFACTURER REASONS FOR NOT EXPORTING, 1974

['n percent]

Yes No No answers

1. Think you lack required knowledge .. ... .. .. __.. 126 17 57
2. Not interested in export sales 18 25 56
3. Concerned with developing domestic markets. 23 15 €2
4, Believe too much risk involved 12 2 66
5. Don’t know where a good market exists.. .. . ..o oo 25 13 62
6. Don’t have the productive capacity. . ... 20 17 62
1. Don't have the necessary capital. ... __. e 19 16 64
8. Financia! aspects too complicated ... .. 19 14 67
9. Unable to obtain banking assistance 5 21 74
10. Too much competition. ... o..ecee e cmroaeccccmeccmcccmccem e eona 9 20 n
11. Profitability t00 oW, oo e ee 1 16 73
12, Transportation 200 costly. .. ... 17 15 68

1 Rows ay not add to 100 percent due to rounding,
Source: Export Information Survey.
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Source: "Public Sector Enterprise'’, The Economist
Magazine, Dec. 30, 1978

Mr. LAFaLce. The subcommittee is adjourned.
(Whereupon, at 12:30 p.m., the subcommi:itee adjourned, to recon-
vene subject to call of the Chair.]

BEST COPY AVAILABLE



MULTINATIONAL TRADE NEGOTIATIONS

WEDNESDAY, APRIL 4, 1979

HouseE oF REPRESENTATIVES,
SUBCOMMITTEE ON (GENERAL OVERSIGHT
AND MINORITY ENTERPRISE OF THE
CoMMITTEE ON SMALL BUSINESS,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:12 a.m., in room
2362, Rayburn House Office Building, Hon. John J. LaFalce (chair-
man of the subcommittee) presiding.

OPENING STATEMENT OF CHAIRMAN LaFALCE

Mr. LaFaLce. The Subcommittee on General Oversight and Minor-
ity Enterprise will come to order.

Our last hearing, which focused on the effects for the proposed
procurement code resulting from tha multilateral trade negotistions,
produced some dramatic turnabouts. As a result of Tuesday’s hearing,
Ambassador Strauss successfully negotiated the continued exemption
of the small business set-aside program and the minority business
set-aside program from the code’s application. This he did within a
2-(l%y ertod, calling me the Thursday after the Tuesday.

"hile I was very pleased with these results, this was only two-thirds
of what we were seeking. Despite these new revisions, the proposed
procurement code would appear to devastate the labor surplus set-
aside program.

Through labor surplus set-asides, Government procurement dollars
can be directed to those areas of our country with the highest un-
employment. This committee has, for the last 2 years, evinced a con-
tinued interest in the utilization of this program. First, in Public
Law 95-89, we provided this program with a legislative predicate.
During the last Congress, the suhcommittee which I then chaired
held 5 days of hearings on the implementation of this program. This
subcommittee, then chaired by Congressman Addabbe, also held a
number of hearings at which the vigorous use of this program by DOD
was urged.

Most recently, as a result of a meeting with Jim McIntyre of OMB
and Stu Eizenstat of the Domestic Council, representing the adminis-
tration, and Representative Jim Oberstar of the Northeast-Midwest
Coalition and myself, I was advised earlier this week that a goal of

$1.3 billion has been established for the program’s usage in fiscal year
1979.

(81)
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Nevertheless, despite the progress weo have made and are continuing
to make, the proposed procurement code threatens to vitiate virtuall
all that we have accomplished. As Congressman Robert Edgar testi-
fied at our hearing on March 20, generally civilian procurements, not
defense procurements, will be affected under the proposed code.
However, as a result of the Maybank amendment, virtually all labor
surplus set-asides must come from the civilian sector.

urthermore, over 1 year ago, the President included increased
utilization of the labor surplus set-asicle program as part of his urban
olicy message. Thus, since the threatened procurement code pro-
Kibits these set-asides in most cases, it represents a major reversal in
policy by the administration.

Accordingly, we have with us today Mr. Lester Fettig, the Adminis-
trator of the Office of Federal Procurement Policy, which is part of
OMB, who I hope will explain the effects of the procurement code on
the labor surplus set-aside program as well as the administration’s
ostensible shift in policy.

Please proceed, K-Ir. %ett-ig.

TESTIMONY OF LESTER FETTIG, ADMINISTRATOR, OFFICE OF
FEDERAL PROCUREMENT POLICY, OMB

Mr. FerTic. Mr. Chairman, I do not have a prepared statement
this morning, given the short notice of the hearing. What I would like
to do is outline some basic points and report to you first on the status
of the labor surplus progrem and then examine at this point in time
our best estimates of thr. potential impact thet the international
procurement code might 1.ave on set-asides under the program.

By way of introduction I should say that I am not speaking, and
cannot speak, for Ambass..dor Strauss with respect to the details of
the Geneva negotiations. I have been in touch with the Ambassador
regularlr, as recently as yesterday afternoon, but I do not want
to imply that I am representing the Office of Special Trade
Representative.

Iso by way of introduction, I woul like to compliment you per-
sonally and the committee. The system of government we have and
the demands that are placed on Government mean that if there are
going to be any accomplishments in any ares, it is going to require
pressure and persistent interest. You certainly exhibited both, and I
was certainly grateful for it because the President does share the com-
mitxient, as you mentioned, in the urban policy.

By way of background, I want to relate that we have gotten off to
a slow and difficult start on the program. I will not go into the details
of Public Law 95-89, the renewal. However, I will stress again that
just last year we did do a special direct training package with video-
tape and training materials for all contracting officers. We trained
30,000 people in 3 months on the requirements of the ro%ra.m. We
were coming from a very low and quite miserable level. ’Igm est GAO
statisticzs show that we were getting about a quarter of 1 percent
under the labor surplus program before your intervention.

In the transition, for fiscal year 1978 we set a 2-percent goal. We
did not meet that goal. We achieved 1 percent. Depending on your
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viewpoint, we only achieved half our goal. On the other hand, we did
achieve a quadrupling up to $228 million [or fiscal year 1978, rougkly.

I am very happﬁto announce today the first statistics that we have
from fiscal 1979. way of your background, one of the things we
have done at OFPP is establish for the first time a centralized con-
tract data system. That data system, although it is being debugged
now, does give us the capability to get much better and much more
contemporary information.

Although for the first quarter of 1979 we have only about 75 percent
of the contract actions processed through, we have already in the first
quarter of 1979 achieved $205 million of labor surplus set-asides.
Extrapolating that to a full first quarter, I am content to say that in
the first quarter alone of fiscal 197® we have exceeded the results of
the entire fiscal year 1978.

Because there is a lack of uniformity——

Mr. LaFaLcE. Wha! would that be on a percentage basis?

Mr. FETTIG. I am going to try to link that now to our overall goal
of $1.3 billion.

Procurement contract actions are not uniform quarter to quarter.
The general pattern is that you have a relatively strong quarter of
contracting, the middle two are generally weak, and the fourth is by
far the strongest. Therefore, if the first quarter were typical—and
that is a rough estimate—we are running at a $1 billion rate now for
fiscal 1979. That makes me very optimistic, particularly since we have
the heavy fourth quarter to look forward to, that we will achieve that
$1.27 bilﬁon goal.

I might say that the international procurement code, whether
modified or whether approved, will not agect that. Even if approved,
it only goes into effect in fiscal 1981. Therefore, 1 feel very good about
these very early statistics. They are the first indication that we are
seeing some fruits from the pressure that this committee and our
office have put on this program.

As 1 said, those are grst quarter data. We are running at roughly
a $1 billion rate. I am optimistic that we will achieve those goals.

I will ask that my letter to you, Mr. Chairman, be submitted for
the 1record. That does articulate the detailed breakdown of the Agency
goals.

Mr. LaFavLce. Without objection, the letter of Mr. Fettig to myself
dated March 27, 1979, will be made a part of the record.

[Letter referred to above follows:]

Execurive OFFICE OF THE PRESIDENT,
OFFICE OF MANAGEMENT AND BUDGET,
OFFice OF FEDERAL PROCUREMENT PoLIcy,

Washington, D.C., March 27, 1979.
Hon. Joun LaFaLCE,

U.S. House of Representatives,
Washington, D.C,

DEAR CoNGRESSMAN LAFALCE: I appreciated the (E)portunity to meet with you,
Representative Oberstar, Jim McIntyre and Stu LEizenstat on February 28 to
discuss the Labor Surplus Area Program.

This letter sets forth the target goals established for the 15 top civilian agencies.
Together, they account for more than 90 percent of the total civilian agency
contract obligations. Othar civilian agencies with estimated fiscal year 1979
procurement obligations in excess of $10 million have been asked to meet or
exceed a 10 percent set-aside goal.
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The goals for the 15 .op agencies for fiscal year 1979 are as follows:

Agency: Millions
Energy - oo e demmeeiae oo $200. 0
TV A e e e e e 200. 0
NASA e e m e 90. 0
GSA . e e 140. 0
HEW . o e e e e e e e e 100. 0
27 160. 0
Interior. _ . e e 130. 0
Transportation. - .. .. o ieme e e 45.0
Agriculture. _ __ e 62. 3
AlD e e n 25.0
COMMErCe. - _ . o o o e e e e 18.0
HUD . . o e e e 60. 3
Treasury - - o e o e e ———— 3.3
EPA e e 20.0
JUBbICe . e e e e e e e 3.0

Total (billions) - __ . - e o 1. 27

These targets total $1.3 billion (including agencies not listed in the top fifteen)
which would represent a five-fold increase over the poor showing achieved during
tiscal year 1973. This represents an overall 13.4 percent target for those acquisition
dollars the agencies have identified as susceptible to LSA set-asides but only
a little better than 5 percent of the total dollars, the key being the Department
of Energy which accounts for nearly half of all civil agency contracts ($10 billion)
but whicﬁ has the vast bulk of those actions tied up with purchases of oil, utilities
and fixed-plant operations.

As you know, we needed to enter into protracted and difficult negotiations with
the agencies hecause their proposed goals, forwarded to you independently, were
not satisfactory. We therefore have spent the time needed to tear down each
agency’s contracting agenda to examine the content and question why more
couldn’t be done.

You will see on the attacked charts specific break outs of those portions of the
acquisition budgets which are and are not susceptible to labor surplus set-asides.
Overall, the agencies have identified only $7.8 hillion easily susceptible to LSA
preferences. If that is correct, then, the net effective goals is 18.4 percent of con-
tracts eligible for set-aside.

We helieve these caveats are, for the most part, legitimate; but we will join with
ou in further examinations with the agencies in conjunction with your upcoming
earings.

Mr. McIntyre has under review how we might treat the grants issue. Also, as
promised, we w'i. recommend the President express again his direct support for
this program to those agencies responsible for meeting new goals.

Thank you for your continucd patience and cooperation in striving to make this
program meet the high expectations you and the President hold out. We will
continue to try to he responsive and translate our plans into programs.

With best personal regards.

Sincerely,
LesTER A. FETTIG,

Admintstrator.
Attachment,
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Mr. FETT1G. Let me move now to our best estimates of the potential
impact of the international procurement code on this program. It
would probably be advisable i?you would follow through with me as I
break down the numbers. I am working off the first and best full-year
data we have, which is fiscal 1977.

Starting with the total of $81.5 billion, as you properly pointed out,
we have to subtract $57.2 billion, which is defense and debilitated by
the Maybank amendment, leaving us with an initial target pool for
labor surplus of approximately $24.3 billion.

Now let me begin to deduct the exclusions that are also in the code.
The international procurement code exempts the Department of
Energy, the largest civilian procurement agency, $7.6 billion. It
excludes the Department of Transportation, another $1.1 billion. It
excludes the Tennessee Valley Authority, another $3.2 billion. So as a
category the agency exclusions which are provided in the code reduce
that $24.3 billion down to $12.4 billion potential disruption.

Next the code has just recently

Mr. LaFaLce. Does it exclude NASA?

Mr. FeTT1G. No, it does not, not as an agency.

As part of the renegotiation in Geneva, in return for taking back
the small and minority business preferences, NASA was now put in as
an agency which will be covered by the code.

Mr. LAFaLce. What about the ery Corps of Engineers?

Mr. FeT116. They remain excluded.

Mr. LaFaLce. They do?

Mr. Fert1G. Yes, si.

Mr. LaAFALce. What about Amtrak?

Mr. Ferria. They remain excluded.

Mr. LaFaLce. What about ConRail?

N};g& Ferria. They remain excluded. The only change was with

Mr. LAFavLcE. That is the only change?

Mr. FerTmia. Yes, sir.

The agency exclusions bring us down to an impact size of $12.4
billion. Another deduction, labor surplus, which will not be affected
is small business combined preferences, our No. 1 priority. We will
continue to have small business labor surplus preferences because
Mr. Strauss did take back the small business preference. Our best
estimate is that will additionally protect another $1.3 billion,leaving
us with an $11.1 billion exposure, if you will.

Next I have to apply some aggregate factors of estimates. As you
also know, the procurement code will apply only to contract actions
olvialr 150,000 special drawing rights, which equates to 190,000 American
dollars.

Our first quarter data indicates that 90 percent of our dollar value is
over $190,000. Nevertheless, there is another 10 percent three for
potential labor surplus set-asides which will not be impacted on the
code, leaving us then with an exposure of $10 billion.

As a final factor, the procurement code also provides for exclusion
of R. & D.—and this is most pertinent to N Ag)A——construction, and
services. Our most recent aggregate estimate in a uniform Federal
market basket is that 28.3 percent of the agencies’ contracts are for
R. & D., construction, or services. Ap{)lying that factor, we are left
with a totel of 87.2 billion which is newly exposed by the procurement
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code. In other words, that is $7.2 billion of the $24.3 billion which the
code will impact by the removal of the labor surplus preferences.

Viewed in terms of our total procurement, thut is only a 9-percent
exposure. ilowever, viewed in terms of the fact that the labor surplus
area depends on the civil sector, that is a 30-percent exposure. Those
are our best estimates of the potential impact of the code on the labor
surplus area program. o

Mr. LaFaLce. So you are suggesting the code will effectively elimi-
nate 30 percent of the potential contracts from the purview of the
labor surplus set-aside program.

Mr. Ferria. That is correct. In light of that, we have had rather
intense negotiations, up until a few minutes ago, to see how we can
compensate. There 1s no reversal. There is no policy change on the
part of the administration. The President remains as firmly and
strongly commiuted to his urban policy and to this labor surplus area
program as he did in March of 1977.

e have competing demands here. As Mr. Strauss will be the first
to tell you, we do not get something without giving something. We
are getting a great deal in terms of the ability of the American econ-
omy, which is tremendously dependent on exports, to penetrate foreign
markets and particularly other governments’ markets.

So we do have the code, and Mr. Strauss’ position is that the exemp-
tion of labor surpluc will stand. My best estimate is that we have
given up perhaps 30 percent of our potential working leverage.

Therefore, I am also happy to say that in order to compensate we
have decided to include grants as a potential area, where approj riate.
As you understand, we cannot make a blanket commitment because
so many grants are mandated by statute, are nondiscretiona

Mr. LaAFavce. This then is a double reversal. Initially it included
grants; then the administration reversed itself and excluded that. I
should not say it is double but it is one and three quarters because
now we are going to include them where appropriate.

Mr. Fermia. Yes, sir.

We will have a study group to review in great detail each and every
grant program, both block and categorical, to identify precisely which
grants are appropriate. We have made a commitment to include
grants.

Mr. LAFaLcE. What is the total universe within the civilian world
involving grants?

Mr. Ferric. My best estimate is on the order of $100 to $120
billion. I will be that gross about it because we do not have a well-
matured assistance system.

Mr. LaFaLce. That is in the civilian sector?

Mr. Ferr1c. Yes, sir.

Mr. LaFALce. How much of that might be deemed appropriate for
labor surplus set-aside treatment?

Mr. Ferric. That is difficult to say because the bulk—I would
say more than half—of the grant money is block money without
discretion. For example, revenue sharing.

Mr. LAFALCE. You are talking about revenue sharing, community
development money that goes to entitlement cities, AG money
which goes to cities that are deemed ‘o be eligible and that must
compete with other cities. Of that $10uv or $120 billion, how much?
Do you have any idea?
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Mr. Fermig. | cannot give you a good estimate at this time. My
personal oRinion would be on the order of $15 to $20 billion I would
guess at this point—and it is purely a guess—we might identify as
discretionary and subject to some manipulation for labor surplus
purposes. :

r. LAFALcE. What is the dollar amount that equates to that
30 percent that we are excluding because of the code?

Mr. FerT16. $7.2 billion.

If I might, Mr. Chairman, I would also like to add to the record
for clarification that we have not had a reversal on this score. We
have had an intense internal deliberation over whether or not grants
should be included under the ro%ram. As you know, there have been
some longstanding feelings on both sides of the issue. As Mr. McIntyre
and Mr. Eizenstat promised you at your last meeting, they have now
reviewed that issue quite carefully and decided that where appro-
priate, taking that into account, and in light of the fact that we are
gaining much in the international procurement code but sacrificing
a portion of the labor surplus area program, it is in order for us to
look at the grants area as an effective tool to keep the commitment.

Mr. LAFALCE. Are you now speaking officially for the adminis-
tration?

Mr. Fermig. Yes, sir,

Mr. LAFaLce. When will we get something in writing from Mr.
MclIntyre’s office regarding this?

Mr. FEritg. 1 will certainly try to have Mr. McIntyre send you
something this week. As I said, we have had up-to-the-last-minute
discussions.

Mr. LAFaLcE. I would appreciate that.

Mr. Fermia. Just to summarize, as far as the labor surplus area
program as a whole is concerned, the committee and the President
should be quite proud over what has transpired over the past 2 years,
since the first impetus of Public Law 95-89. We have come from
virtually a standing start of one-quarter of 1 percent to the point now
where in the first quarter of 1979 one-quarter of $1 billion was set
aside for the program.

Mr. LAFALCE. What is that on a percentage basis?

Mr. Ferria. The Hercontages with which I am acquainted equate
to our goal of $1.3 billion, which, as I said, we are now running in an
achievable fashion. That equates to 5-percent aggregate of the civilian
agency procurement.

Mr. LaFaLceE. That is right. It was my understanding that we
were going to have a 10-percent goal. So, as you say, we are exceeding
our goal of last year. Last year was the startup year. It was my under-
standing that our goal for fiscal year 1979 was going to be in the vicinit
of 10 percent overall, not on an individual agency-by-agency basis
but an average.

However, now it looks as though we are saying we will not meet it
by at least half, but we are going to try to make that look good by
comparing what we expect we will achieve this year with what we
achieved last year, rather than comparing what we expect to achieve
this year with what we hoped to achieve as our goal at the beginning
of fiscal 1979. .

Mr. FETT16. Let me respond with a few points, Mr. Chairman. We
never did set a 10-percent goal. You and I had conversations and hoped
that might be achievable and realistic.
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Mr. LAFaLcE. Then representatives from GSA came into my office
and we agreed that this would be a realistic goal so long as we were
dealing in average terms. I remember Mr. Babione, shortly after
he switched over from DOD to GSA, came in. 1 think it was the
reasonable expectation of everyone that was going to be the goal. We
were trying to get each and every individual agency to come in with
individual goals, which we were not able to do and which required a
meeting at the White House. I reallgidid not get the goals specifically
for the top 15 agencies until your March 27 letter, which freceived
Friday of last week, roughly.

Even your sentence in that letter states that all the agencies were
asked to meet or exceed a 10-percent set-aside goal. That is what you
told the agencies you wanted them to achieve, in your words. They
were askgg to meet or exceed a 10-percent set-aside goal.

Mr. FETT16. You are referring to the minor agencies, not the top
15 wlere we have had protracted negotiations. I would like to get to
that point, too, as a matter of explanation.

Let me say in most general terms that these goal-setting exercises
are a very important game. You run the risk of establishing goals that
will lose confidence and credibility in the program if set too high. We
have had this in every preference program.

Mest recently we have been dee?ly involved with women business
owners. I served as a member of the President’s Commission on
Women’s Business Enterprises. There, too, their preference was set
high. It was a 5-percent goal, as a matter of fact. In light of the base
they were working from—I believe it was one-tenth of 1 percent,
even worse than our initiel status on the labor surplus area program—
you have to ask yourself what is realistic.

We have 130,000 people that administer Federal contracts. The
worst thing for yu : for the President, for women, and for labor surplus
areas is to levy on them unrealistic expectations. The fine balance you
have to strike is enormous strides forward but not so far that you
create 8 mood and a climate of lack of credibility.

We have intensely negotiated, and I was quite embarrassed, as a
matter of fact, that you elicited and received from the agencies,
independently without our consultation, ridiculously low goals—
1 percent, 0.5 percent. That was offensive to you, I am sure, and it
was offensive to me.

We have had protracted negotiations with the agencies. As you
learned in my letter, we have torn down the content of each of their
procurement budgets. We did not simw say, ‘What’s the best you
can do? If you say 1 percent, so be it.”” We have examined the content
of the program.

1 am content, Mr. Chairman, taking into account that of the $24
billion a large part of that, all those grants, is not susceptible to
manipulation, such as DOE oil contracts. DOE is the largest. Oil
contracts alone run $3 billion. We have set very difficult goals.

Let me put it in other terms. You referred to 5 percent. I think it is
groper to look at it in relative terms as to where we have come from

ecause that is how you have to measure gredibility of achievement.
We are shooting for—and I am conﬁdemwxi will achieve now after
%eeirig tl;e first-quarter data—a fivefold incYease from fiscal 1978 to
scal 1979.
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Measured in terms of tho dollars that they can manipulate—not oil
agreements or rents and utilities that you have to buy from a given,
fixed location—our effective goal is 18.4 percent. It is not 18.4 percent
of the aggregate. It is 18.4 percent of those dollars that they can
manipulate. That is askin%them to do a substantial job.

Viewed in that light, I hope you would be considerate of the fact
that the goals I presented to you are realistic. I think they will serve
{ou the program, and the President very well. We would certainly

e eliﬁhted to try to do more. )

As the data develops and as we gain experience, I would be hopeful
we could do more. However, I do feel strongly that our current positions
are credible.

Mr. LAFaLce. When do you expect to announce o the world that
grants will be included witj;in the labor surplus set-aside program?

Mr. FeTTIG. I would think you would want to take advantage of that
opportunity.

r. LaAFaLce. I would like a letter from Mr. Mclntyre. When
I speak about the world, I mean contracting officers, not the press.
I am talking about educating contracting officers, which is such an
important task if you are going to implement the program properly.

r. FErmie. Mr. Chairman, as I said earlier, there was never a
complete reversal. There were some second thoughts and some ex-
clusions. The President’s Executive order itseli did not mention
grants, but we do not have to do anything more than we have for two
reasons:

DMP-4a as originally written included grants where appropriate.

Mr. LaFaLce. I know. That is why it was like a doubla reversal.

Mr. Fertia. On tape No. 1, the detailed training for the contract
officers, they are given and have been given guidance on how to look
for discretionary grants. So they have received instructions. Had we
made a decision not to include grants, then we would have had to
reinstruct the contrac..ng people.

Mr. LAFALCE. Let me make it clear then. The fiscal 1978 figures
included grants?

Mr. FETTIG. AS a practical matter, there was very little exercise
in the area.

Mr. LaAFaLce. There was very little exercise in the entire labor
surplus area.

b'lll\'dr' Ferme. That is right. We only made 1 percent, a quarter
illion.
Mr. LaFaLce. That is because you only made 1 percent. When you
speak of tripling or quadrugling it or doing five times better, that
oes not mean very muc when you have only achieved 1 percent.
Mr. Fermie. A quarter billion dollars going iuto urban areas is a
significant amount. We have achieved that in the first quarter.

Again, I do not mean to be contentious, but I do think that is a
commendable record.

Mr. LaAFaLce. We differ.

Your 5-percent figure also encompasses grants, does it not?

Mr. FETT1G. No; it does not. I speak only for our procurement goals.
Mr. LAFaLcE. That is absent grants?

Mr. Ferria. That is correct.

Mr. LAFaLcE. What do you think it might be if you were to include
grants within it?
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Mr. Ferria. It is difficult to speculate at this point. We have only
received the final decision to go ahead today. Our next chore is prob-
ably to start with the Catalog of Federal Domestic Assistance Pro-
grams, some 1,000-some-odd rrograms, and identify which are mean-
m%ul to labor surplus manipulation.

aving compiled such a list, we undoubtedly will have to take in
other factors, not the luast of which will be political inputs. We would
be most happy t¢ work with the subcommittee in arriving at target
population in the assistance area that we might a.gree upon can be used
s,slia. tool for the labor surplus program and the President’s urban

cy.
lmMr. LaFALce. When we met at the White House in early March, I
was seeking to maintain grants within the labor surplus program. I was
very upset at what I considered the prospects for 1ts removal because
of the revision in DMP—4a. Now it appears that we will be successful
in keeping that in, at least when appropriate.

Mr. Ferria. That is correct.

Mr. LAFALCE. Were the words ““when afpropriate" also in DMP—+4?

Mr. FerT1G. Yes, I believe they were. If they were not, there should
have been a simple recognition that many grants are mandated
ge(l)&raihically by statute.

r. LAFALcE. If it was not, it was at least implicit.

We also sought at that time administration baciing for repeal of the
Maybank amendment, which does make the implementation of labor
surplus set-aside program for defense contracts extremely difficult, if
not impossible. Because we are going to eliminate 30 percent of the
total possible exposure of Government procurement, civilian procure-
ment, for the l:ﬁor surplus program because of the Government pro-
curement code negotiated by Mr. Strauss, it would seem to me that we
cannot look upon continuation of grants when appropriate in the labor
surplus set-aside program as an offset, as the quid pro quo, for t.ccept-
auce by Congress of the Government procurement code.

However, we could consider administration support for repeal of
Maybank as a more adequate trade-off. I am suggesting to you that
were the administration to come forth and say, ‘“We agree with the
Small Business Committee that statutorily created labor surplus
grograms. We agee with the chairman of the Defense Appropriations

ubcommittee. We agree with the Northeast-Midwest Coalition that
the Maybank amendment should be repealed, and we hereby support
such a repeal,” then that would be more in the nature of an equal
trade-off permitting us o support the Government procurement code
even though it would impact the labor surplus set-aside program.

. Hlav?e these deliberations been taking place within administration
circles

Mr. FErmia. Mr. Chairman, the Maybank repeal issue has received
very strong and quite long and extensive deliberations within the
White House.

Mr. LaFaLcE. Certainly prior to the MTN Government procure-
ment code, but what about subsequent to that?

Mr. Furria. I have not participated in any conversations on that
point. My judgment is that——

Mr. LaFavLcr, Mr. Fettig, I think we were going to get grants,
where appropriate, put back into DMP—4a even 1if the administration
had never heard of the Government procurement code. Therefore, I
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do not think we are getting anything that we would not have gotten
if Mr. Strauss had never been to Geneva or Tokyo. Let’s not kid our-
selves about it.

Mr. FerTie. You have great confidence in certain parties and their -
persuasiveness.

Mr. Chairman, the interested parties that you mentioned are not a
complete list. There are other interested parties that include the Senate
Armed Services Committee, the House Armed Services Committee,
and the body of the House Appropriations Committee.

You are fully cognizant of the difficulty that you and Mr. Addabboe
and others have had even with Congress on repeal of Maybank. Within
the administration Secretary Brown also feels very strongly on the
pomt.

On balance, what I would like to represent to you that I feel we
certainly have is a reasonable posture that allows the labor surplus
g:ggram to be vital and effective, enormously more effective than has

n the case. Even with the 30-percent exclusion, although I cannot
guarantee it, I would be very surprised if the inclusion of grants did
not more than compensate for the $7.2 billion which is exposed by the
procurement code.

We have a strong program. The President has a strong program. You
have a strong program. .

I -do not view the Maybank amendment as part of a package to
ueal, an equivalent card to be played. It elicits some very different
and very separate arguments within armed services circles that on
balance we have not been able to surmount.

Mr. LaFaLcE. Those are the cards I am now choosing to play.
Those are the cards the Northeast-Midwest coalition is choosing te

play.

Iy think your sssessment is correct about the divergent points of
view within the House und within the Senate. However, there are also
divergent points of view within the House and within the Senate abou t
M'l‘l\s> generally.

Those of us who espouse the repeal of Maybank are also those most
likely to espouse approval of MTN. Those who oppuse repeal of
Maybank—in other words, those who favor Maybank—are those most
likely to oppose MTN in any form. I just suggest the administration
factor that into the deliberations and calculations.

There is something else about which I am concerned, Mr. Fettig,
That is the fact that you are the Administrator of the Office of Federal
Procurement Policy. I would like you as the Administrator of the
Office of Federal Procurement Policy to explain in some detail to me
all those discussions that you had with Mr. Strauss or his representa-
tives prior to March 5, 1979, regarding the Government procurement.
code that he was negotiating with specific reference to: (a) The Buy
American Act; (b) the small business set-asides; (¢) the mincrity set-
aside program; and (d) the labor surplus set-aside program.

Mr. FETT1i6. Mr. Chairman, in a public hearing I do not think it
would be appropriate to describe in detail the conversations that were
exchanged li»etwc:en the Special Trade Representative and OFPP. In
broadest, and I believe legally correct terms, Mr. Strauss and I both
were functioning as the President’s advisers in formulating a package
of administration proposals on the MTN.

48-804 O - 79 - 7
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As I am sure you realize, the negotiations with our trading partners
in Geneva have been difficult and most sensitive., Therefore, I feel it
would be inappropriate to respond fully on that point.

Mr. LaFaLce. Well, I think it would be appropriate. Let me
phrase the questicn a little differently.

D‘d you in fact have conversations with Mr. Strauss regarding the
impact that the Government procurement code he was negotiating
would have on the three set-aside programs that are within the
jurisdictivn of this subcommittee—the small business set-aside pro-
gram, the rinority set-aside program, and the labor surplus set-aside
program—before the tentative agreeicent regarding the Government
procurement code had been reached?

Mr. Ferrie. We did have extensive staff interchange. One of my
staff members, as a matter of fact, participated as an adviser in Geneva
on several occasions.

Mr. LaAFaALcE. You had “extensive staff interchange’’ and one of
your staff participated in Geneva as an adviser. I remembei when I
went to Vienna as a congressional adviser. I could tell the world what
that meant but in reality it did not mean a damned thing.

“Interchange’ is a nice word but it does not tell me too much. What
I want to know is this: Did you or your staff know that there was
going to be a negotiation in Geneva or in Tokyo for the virtual
devastation of the small business set-aside, labor surplus set-aside,
and minority set-aside programs before it was done?

Mr. FerTig. Mr. Chairman, the negotiations are not done now.
They have been sequential. They have been tentative. There are
open issues now.

Mr. LaFaLce. What about before March 5, 19797

Mr. Ferrie. There was a variety of stages of negotiation before
that time and after that time and up to this time.

Mr. LaFaLcE. Did you ever prepare any documentation for Mr.
Strauss regarding the effect his tentative negotiations would have on
those set-aside programs?

Mr. FerTi6. The staff did exchange documents, certainly.

Mr. LAFaLcE. Regarding the impact that Government procure-
ment code would have on those three set-aside programs?

Mr. Ferria. We had exchanges, yes.

Mr. LaFaicE. Uf documents?

Mr. FerT1a. Yes, sir.

Mr. LAFALCE. That gave information to Mr. Strauss regarding the
impact of the Government procurement code on those three set-aside
programs? _

Mr. FETTic. Again, I am reluctant to go any further on the spe-
cifics of che advice and the information that was exchanged. As I will
repeat, they were delicate negotiations.

r. LAFaLceE. As I interpret your testimony, Mr. Fettig, it seems
to me you are saying that you (ﬂd not know very much, if anything
at all, about the effect of the Government procurement code on the
three set-aside programs until it became public knowledge in early
March 1979. Do you wish to contradict me?

Mr. FerT1G. No; just to elaborate, Mr. Chairman. Mr. Strauss has
responsibility as the President’s Special Trade Representative to
conduct negotiations. You and I probably could not compile a list
of all the interest groups and special Government bodies that are
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and will be affected by Mr. Strauss’ negotiations: Textiles; construc-
tion; the individual agencies; not just Government procurement——

Mr. LAFALce. Mr. Fettig, there is a big difference between industry
groups that might be affected and laws of the United States that
would be virtually repealed. I can understand why one could not
concaivably come up with all the industry groups and types of jobs
that might be impacted, although ons would want to try, but 1t is
inconceivable to me that one would negotiate a Government pro-
curement code without attempting to see the very laws that have
" been passed by the Congress of the United States of America and
signe(rby the President wl.ich he would be repealing.

Mr. Ferrig. Mr. Chairman, that point is a strong point except
for the fact you overlook: We do not even have a procurement code
yet. We are still in negotiations. '

Mr. L.aAFaLcE. I do not overlook that fact.

Mr. FzTri6. Your hearings several weeks ago and your hearing
today are emphasis of the fact that these are continuing negotiations.
We have certainly been involved. The code has yet to be finalized.

Mr. LAFALcE. I do not overlook that fact at all. I am well eware of
that fact. That is how we were able to get a reversal on the small
business and minority set-aside programs. That is how we might be
able to get a reversal on the labor surplus 'Iprogram.

I made a suggestion at the end of my Tuesday hearing 2 or 3 weeks
ago. I said, “%%r. Strauss, since your comments seem to be statin,
strongly that the impact of your procurement code on the small
business set-aside and on the minority set-aside would indeed be
minimal, if it is so minimal it ought to be easy to go back to the
bargaining table and get an exclusion for those programs, also.” That

ument seemed to g/xieva.il.

ow I am saying, Mr, Fettig, that the success of the labor surplus
set-aside program—to my regret and your regret—has been so minimal
that it probably was not even heard of by the negotiators from the
other countries, maybe not even the negotiators from our country. It
ought to be equally easy to get that excluded also, if the administration
has the desire to do so. I do not think the administration has the
desire to do so, and I think it is purely political that they don’t. There
is a large vested interest in the small business community that has
become vocal. There is a large vested interest in the minority com-
munity that has become extremely vocal. They were intent on satis-
fying and quieting the voices. _

However, we do not have that many voices speaking out about the
labor surplus program because it has not really gotten off the ground
yet. People are unaware of it. There are no organizations that are
strongly supportive of it. Yet it is ostensibly part of the President’s
administrative policy.

I am wondering if as Administrator of 1"e Office of Federal Procure-
ment Policy you could work harder with the Domestic Council and
with Ambassador Strauss to try to get this excluded also.

Mr. FerTia. If I might just respond on a few points. As you know,
my office and I personally have worked hard to bring this program to
life. I am pleased with the results of the first quarter. Achieving a
year's worth of effort in the first quarter tnd coming in the ball park
of achieving a fivefold increase, which is I think a realistic goal, demon-
strates that we have worked hard. We have pushed hard and we have
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made our views forcefully known, as you know, within the administra-
tion.

Beyond that, though, I want to make a second point. The term
“administration’” is an amorﬁhous word. We are certainly impacted
by the procurement code in the Federal acquisition area. Ambassador
Strauss has responsibility for the Geneva negotiations. We have
made—and will continue to make—our views known on what we would
prefer o see in the package. That responsibility does not unilaterally
rest with me but you can be assured, as you suggest, we will continue
to discuss the program.

The final point I want to make is that, viewed in light of what is
to be gaine«JJ by an effective breaking down of other governments’
trade barriers, viewed in liﬁht of the fact that my best estimate at
this time is perhaps $7.2 billion of civilian procurement is newly ex-
posed, and in light of the fact that the inclusion of grants I believe
will more than compensate for that, I think we have done two good
things at the same time. We have had our cake and eaten it, too,
provided that the code and the negotiations continue #s currently.

We have a strong labor surplus area program. Although Ambassador
Strauss has to speak to it, I suspect that he will have a strong procure-
ment code ultimately put in final form for the Congress deliberations.

Mr. LaFaLce. The labor surpius program also applies to subcon-
tracts, does it not?

Mr. FErT1G. There is a best efforts provision.

Mr. LaFaLce. What monitoring efforts does your office or do the
individual agencies have regarding the best efforts provision?

Mr. Ferric. Right now we have very, very limited capability on a
spot agency basis. Our first chore was to construct a aovemment-
wide data system for prime contracts, which we have never had. We
are now in the process, because of a variety of demands including the
President’s anti-inflation program, small business preferences, minority
business preferences, and women business preferences, of exploring the
reasonable management burden to place on our contractors to give
us the capability to also monitor the subcontract performance. OQur
plans for that data system, I will tell you right now, are in the forma-
tive stages. We recognize the need for it for a variety of demands, but
I am not in a position today to give you good Government-wide num-
ders as I am for primes.

Mr. LaFaLce. Will these best efforts have to be carried out only
on those contracts that are awarded under the set-aside program or do
they have to be carried out under all Government contracts?

Mr. Ferria. It is a standard clause, Mr. Chairman, for all contracts.

Mr. LaFaLce. Is there any way of evaluating the total amount of
awards that might go out to labor surplus areas either under the prime
contractor set-aside program or under the best efforts clause of the
contracts?

Mr. FErria. Today we have no system. Yes, there are ways, but
I want to be very cautious here.

Mr. LaFaLceE. Would it be worth the bookkeeping and auditing?

Mr. Ferria. That is the issue, Mr. Chairman. It has become almost
a punishment in many respects, particularly for small business, to
have a Federal contract. I get letters all the time. 1 got one recently
from a small firm in Chicago that said, ‘I used to sign ell this boiler-
plate and all these clauses, but I notice you've added a new page now.
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I cannot afford a lawyer. 1 cannot afford to bid.” He sent me back his
bid. So T want to be very cautious on that score.

Mr. LAFaLce. T would like to play the devil’s advocate against
mysell. Do we have too many preferential programs? You spoke of a
great many. Tick off all the pleljerential programs with which you have
to deal as Administrator of Federal Procurement.

Mr. Fertic. There are over 40, Mr. Chairman. If you will permit
me, I would like to submit for the record a comprehensive list.

Mr. LaFaLce. 1 would like that very much.

[List of social and economic programs follows:]

TABLE 1.~SOCIAL AND ECONOMIC PROGRAMS

Program Authority rurposs
Buy American Act!. ... ... _._..__.._. 41 US.C.10s-10d... . __.___. To provide preference for domestic materials
over foreign materials. .
Preference for U.S. manufacturers___.___ 22 U.S.C. 295. ... _........__ To provide preference for domestic manu-
facturers in construction of diplomatic
and consular establishments,
) S 16 U.S.C. 5608 .. _..... ... To rectrict U.S, Forest Service from purchas-

ing twine manufactured from materials
. of foreign origin.
Preference for U.S. products (military 22 U.S.C. 2354a). .. ... _____. To require the purchase of U.S. end products
assistance prOJums).l . . for the military assistance program.
Preference for U.S. food, clothing, and Public Law 91-171, sec. 624 ... To restrict the Department of Defense from

fibers (Berry amendment).! - purchasing specified classes of commod-
ities of foreign origin.
Officials not to benefit'_.____.._.______ 41 US.C. 22............_. ... To prohibit members of Congress from bene-
) fiting from any Government contract.
Clean Air Actof 1970 . ._____...._._... 42 U.S.C. 1857h—4......_____.. To prohibit contracting with a company con-
victed of criminal violation of air pollution
. standards, )

Equal employment opportunity ' _ .. ___. Exicu!;ge Orders 11246 and To pr?hlgiit discrimination in Governmant
o . contracting,

Copeland ‘‘Anti-Kickback’ Actf_______. 18 U.S.C. 874,40 U.S.C. 276¢..._ To plr)tl)]\lbit I':lckblcks from employees on
public works.

Walsh-Healey Act!_ ___ ... ... _.... 41US.C. 3545 ... _______.. To prescribe minimum wage, hours, age, and

. workin%gonqmons for supply contracts.

Davis-Bacon Act'_________..___.__.____ 40US.C. 276a-1-5.... ... ... To prescribe minimum wages, benefits, anc
work conditions on construction contracts
in excess of $2,000.

Service Contract Actof 1965 .. _._____. 41 U.S.C. 351-357 ... .. _._... To prescribe wages, fringe benefits, and
work conditions for service contracts.
Contract Wors Hours and Safety Stand- 40 US.C. 328-332._...___.__.. To prescribe 8-hour day, 40-hour week, and
ards Act.! health and safet; standards for laborers
. and mechanics on public works.
Fair Labor Standards Act of 1938__._____ 29 U.S.C, 201-219. .. .. ___.. To establish minimum wage and maximum

hours standards for employees engaged
in commerce or the production of goods

. . for commerce.
Prohibition of construction of naval Public Law 91-171 (DOD Appro- To prohibit use of appropriated funds for the

vessels in foreign shipyards. pristion Act of 1970), title iV. c%?stru%tion of any Navy vessel in foreign
shipyards.

Acquisition of foreign buses..___._____. Public Law 90-500,9%000 Appre- To restrict use of appropristed funds to pur-

pristion Actof 1969), sec. 404.  chase, lease, rent, or otherwise acquire

. foreign-manufactured buses.
Release of product information to con- Executive Order 11566 .. ____ .. To encourage dissemination of Government
sumers. documents containing product information
i i ) ) of possible use to consumers.
Prohibition of price differentiai____..___ Public Law 83-179, sec. 644 ... To prohibit use of am)mprimd funds for -
payment of price differential on contracts
made to relieve economic dislocation.

Required source for jewel bearings . .__ ASPR7-10437__ ... . _____. To preserve a mobilization base for manu-
facture of jewel bearings.

Employment openings for veterans |_____ Executive Order 11598, 41 CFR To require coatractors to list suitable em-

50-250, ASPR 12-1102. ployment openings with State employ-

;ngnt system to assist veterans in obtaining
obs.

Covenant against contingent fees ' .. ____ 4] CFR1-1.500-509..... ... . To voi'(ii conttr'act obtained by broker for a
contingent fee.

Gratuities ' ... ______ ... __..... 32CFR7.104-16. ... .. ... To provide Government with right to termi-

nate if grutuity is given to a Government
employee to obtain contract or favorable

treatment.
International balance of payment! ... __ ASPR 6-805.2, FPR 1-.8________ To limit purchase of foreign and products
and services for use abroad.
Prison-made supplies. ._____._____.___. 18USC. 4124 __ .. ... To require mandatory purchase of specific

lsupplies from Federal Prison Industries,
ne.
See footnote at end of table.
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TABLE 1.~SOCIAL AND ECONOMIC PROGRAMS—Continued

Program Authority Purpose

Preference to U.S. vessels: ... _____ .. 10 U.S.C, 2631, 46 U.S.C. 1241 _ _ To require the shipment of all military and
at least half of other goods in U.S. vessels.

Care of laboratory animals ¢ . _______._  ASPR7-303.44..__ . ... _____ To require humane treatment in use of

o sxperimental or laboratory animals,
Required source for aluminum ingoti. . . Asg:ltol-w, FPR subpart 1- To efiminate excess quantity of aluminum

in the national stockpile.

Small Business Act!..... ... ... ..... 15 U.5.. 631-647; see also 41 To place fair portion of Government pur-
g.s.lc. 252(b) and 10 U.S.C. ases and contracts with smali business

. concerns.
8lind-made products. ... _.......... 41 USC.46-48.____..________ To make mandstory purchase of products
made by blind anc other handicapped

persons.
Duty-free entry of Canadian supplies !... ASPR6-605. ... .. ... _____ To further economic coc veration with Canada

and continental defes e,
Use of excess and near excess currency!. AssPR 6000 ot seq., PR 1- To provide preference ir, award to bidders

' willing to be paid in e'wess or near-excess
form‘n CUrrency.
Purchases in Communist areas'. .. ._... ASPR6-4Ci etseq......._____ To prohibit acquisition of supplies from

sources within Communist arsss.

Nonuge of foreign flag vessels engaged ASPRI-1410.____________.___ To prohibit contractor from sh:fping any
in Cuban and North Vietnam trade.! surpila on foreign :‘I‘g vessel that has
cafled on Cuban or North Vietnamess port
after specific dates.
Labor surplus area concerns! ... ___ Defense Manpower Polic; No. 4, To provide preference to concerns perform-
32A CFR 33 (supp. 1972). ing «n sreas of concentrated unemploy-
ment or undzremployment.
Economic Stabilization Act of 1970...... 12 US.C. 1904 note. _.....___.. To stabllize prices, rents, wages, salaries,
dividends, and interest.
Humane Slaughter Act'. . __ . .. ______ 7 U.S.C,1901-1906._._.________ To purchase mest only from suppliers who
conform to humane slaughter standards.
Miller Act ... 40 US.C.270ad.. ... ... To require contractor to provide payment
and performance bonds on Government
construction contracts.
Convict Labor Act!.......__._...__... Executive Order 325A, ASPR To prohibit employment on Government
12-201 et seq. fo::ucts of persons imprisoned at hard
abor.
Vietnam Veterans Readjustment Act..... Public Law 92-540___._________ To give employment preference to disabled

veterans and veterans of the Vietnam era.

1 Indicates that the program has res.ited in the issuance of a standard contract clause.
" Saurce: Commission studies program.

Mr. FerTie. I would also like to submit, with the committee’s per-
mission, at least in part, the recent testimony I gave before the Senate
Governmental Affairs Committee on the issue of socioeconomic pro-
grams implemented through Federal contracts.

[Statement referred to above follows:]
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SUPPLEMENT TO STATEMENT OF
MARCH 2, 1979
BY THE HONORABLE LESTER A. FETTIG
ADMINISTRATOR FOR FEDERAL PROCUREMENT POLICY
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE SUBCOMMITTEE ON FEDERAL SPENDING PRACTICES
AND OPEN GOVERNMENT
SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS

OTHER SIGNIFICANT OFPP PROJECT

THE COMMERCE BUSINESS DAILY

OFPP has an on-going project working with the Director of the Commerce Business
Daily (CBD) in the Domestic and International Business Administration,
Department of Commerce, to look into ways to make the Daily a more useful tool
for the small business entrepreneur in seeking Government work -- erther direct

prime contracts or subcontract work with larger firms.

Among early actions taken by OFPP was the emphasis to procuring agencies to
provide sufficient lead-times for the preparation of bids. In addition, agencies
were urged to ensure that the descriptive data in synopses sérves as a meaningful

source for potential bidders.

Use of automation and modernization techniques both for compilation and printiig
of the Da’iy have been encouraged, with the result that since January 1, 1978, it

has been composed electronically by computer. An Interagency Working Group was



100

estzblished in late 1977 to review the CBD and to make recommendations for its
improvement. Some of these have been implemented by both the DAR/FPR and
others will be included in the FAR. These include:

- 30-day normal bid time;

- maintaining award publicizing at a $25,000 threshold for

subcontracting opportunities;

- requiring that all sole source awards in excess of $10,007 be published.

LABOR SURPLUS AREA PROGRAM

This socio-economic program commands an increzsing amount of OFPP's

attention.

Title V, Procurement Assistance, of Public Law 95-89 signed in August, 1977,
contains precedent-setting provisions designed t~ assist labor surplus areas obtain a
larger share of Government contracts. That law amends the Small Business Act to
add a new section 15(a) which states that "for purposes of this section priority shall
be given to the awarding of contracts and placement of subcontracts to concerns
which shall perform a substantial proportion of the production on those contracts

and subcontracts within areas of concentrated unemployment
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of under-employment or within labor surplus areas."” Section 302 goes on to
authorize specifically "notwithstanding any other provision of law" total lahor

surplus area set-asides, if awarded, may be made at "reasonable prices.”

Finally, section 3502 directed a redefinition of labor surplus areas and
established a priority for award of contracts pursuant to that section, with small
businesses in labor surplus areas accorded top priority.

The importance of this program was underscored by the issuance of President
Carter's Urban Policy. An important part of that policy to create a "New
Partnership” to revitalize and restore the Nation's urban areas is the Labor Surplus
Area Program, designed to channel Federal contracts in to areas of labor surplus.

These, of course, are generally urban areas.
The Director, OMB, on May 15, 1978, designated the Office of Federal
Procuremeiit Policy to take direct oversight responsibility for the program with the

General Services Administration operating as lead agency for implementation.

Since that time, we have made considerable progress, but much remains to be
done. Specifically, we have moved to make progress on four fronts:

(1) Training of agency contract personnel;

(2) Government-wide Coordination of program implementation and
procurement regulations;
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(3) Setting Targets for levels of agency set-asides; and

(4) Establishing a Reporting System.

Because of the late start in 1978, resuits so far have been modest in terms of
actual set-nsldei made under the proiram. We believe, however, that the trainiag
accomplished during 1978 and the experience gained under the program will,
together with OFPP leadership, result in significant improvements in the program
this year.

NATIONAL SUPPLY SYSTEM

For over two decades, the need for a single integrated system for procurement
ancG supply of common items used by the Government has been recognized and
discussed within the legislative and executive bund)es. Yet, unnecessary overlap
and duplication continue to burden Government procurement and supply operations.
To remedy this condition, OFPP has initiated a program to establish a workable
National Supply System.

The objective of the System is to establish an integrated Government-wide
system for the acquisition and supply of items used by Federal agencies. By so
doing, we will eliminate existing duplication, overlap, and waste, and enhance the
supply system's éesponslveness to its users. A National Supply System Advisory
Board was established in October 1976 to serve as the principal interagency
mechanism for advising and assisting the Administrator in developing the system.
The conceptual definition of the System and an
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overall plan were aproved in July 1978. This project was closely coordinated with
the President's Reorganization Project and will be submitted to the President for
review and approval.

ANTE-INFLATION PROGRAM

When the President launched his anti-inflation program in the Spring of 1978,
he stated that the Government, in its own buying, would act like any prudent
consumer. He gave OFPP the responsibility for implementing procedures to ensure
that executive branch agencies carried out this directive. We established an Anti-
Inflation Council in May 1978, comprised of the twelve largest purchasing agencies.
The Council meets approximately every six weeks to report on such things as
finding lower priced substitutes for goods whose prices are rising rapidly, a.nd to
_ exchange ideas on cost cutting measures.

The initial target goods, identified by the Council on Wage and Price Stability,
were meat (principally beef), building products (principally lumber and gypsum),
fats and edible oils, and leather products.

Agency actions and savings to date as a result of this program are as follows:
-  Agriculture has a major program to reduce beef acquisition. For the first

20- weeks of 1978-79 school year, weekly rate of ground beef acquisition
averaged 3 million pounds — down 27% from prior year.
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VA reduced consumption of beef at VA hospitals by reducing servings
from 10 to 7 times weekly for normal diets and from 14 to 10 times
weekly for selective diets. VA reduced aiinual consumption of beef by a
1/2 million pounds, valued at $750,000.

DOD reduced purchases of beef in FY 1978 by 16.5% as compared to FY
1977.

TVA postponed construction of Mobile Health Clinic and some
maintenance additions to Power Service Centers for one year. (Estimated

postponed cost $600,000). TVA also developed many ways to reduce use
of lumber and made suggestions to other agencies.

GSA's Public Building Service has taken a number of actions to reduce use
of lumber and gypsum and estimates annual savings of $1.5 miilion,

GSA discontinued acquisition of leather briefcases costing approximately
$1.5 million annually. Annual savings by purchasing plastic and other
types of briefcases will be $175,000.

NASA established an anti-inflation program estimated to save $1.6

millicn,
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The President also directed that the principle of deceleration be reflected in
new contracts which contain price escalation clauses. OFPP issued a directive on
October 31, 1978, that all new contracts executed In 1979 or revisions of existing
contracts in 1979 which contained economic adjustment clauses would provide that
the Government would only pay 80% of the escalation generated in 1979.

Phase I of President Carter's anti-inflation program was announced on
October 24, 1978. Executive Order 12092, signed on November 1, 1978, directed
OFPP to develop and promuigate regulations to apply the wage and price standards
in the procurement process after lanuary 1, 1979. We published proposed
regulations in the Federal Register for a 30 day public comment period on
November 8, 1978. Final procurement regulations, in the form of an OFPP Policy
Letter were sent to the Federal Register on December 27, 1978 and the
requirements went into effect on February 15, 1979. The regulations require
compliance certitication by contractors in connection with all awards over $§3
million; provide that firms which are not in compliance are ineligible for
Government contracts; and authorize agency heads to waive the certification
requirement under certain circumstances. This program will continue to demand a
good bit of staff time and attention on our part. Once it is operating smoothly, we
plan to revise our regulations to lower the threshold from $5 million to perhaps 51

million.
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BUY AMERICAN ACT

The Buy American Act became law in 1933. The Act requires purchase of
domestic products, with four exceptions:
' -  Nonavailability

-  Unreasonable price

- Use outside the U.S.

- Inconsistent with public interest

A product, to qualify as domestic, must have at least 30% domestic component
content, and must be manufactured in the U.S. A price differential of 6% (12% for
small business and labor surplus firms) is applied in evaluating bids. However, the
Department of Defense has applied a 50% differential since 1963 - originally to
ease balance of payments problems.

There have been several legislative proposals to increase the required
domestic content and price differentials in favor of domestic products. OFPP
testified at three hearings on such proposals last year.

The regulations which implement the Act stem largely from Executive Order
10582 of December 1954, It is clear that these regulations need to be simplified
and made uniform. OFPP conducted an extensive study on this matter and drafted
a proposed revision to E.O. 10582 in 1977, but postponed further action until action
is complete on the International Government Procurement Code. This Code was
negotiated as part of the so-called Tokyo round of the Multi-Lateral Trade
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Negotiations (MTN) in Geneva, over the past 2-1/2 years. We expect to resume our
efforts to improve the Buy American implementation later this year,

INTERNATIONAL GOVERNMENT PROCURFMENT CODE

Closely related to the Buy American problem. is the International Procurement
Code which I mentioned above. OFPP has participated in the development of this
Code by furnishing technical assistance to the Trade Policy Staff Committee in the
Office of the Special Trade Representative and to the negotiators in Geneva.

The purpose and status of the Ccde can be summarized briefly:

o R would open Government procurement, with certain exceptions, to
international competition.

o Itis related to Administration's free trade policy.

o Buy-National policies in Government purchasing are considered a
nontariff barrier to free trade.

o The Code was negotiated by the U.S. MTN delegation in Geneva.

o Details of coverage are still being worked out bilaterally - i.e., what
purchasing entities and dollar amounts will be subject to the Code in
each signatory country.

o The threshold for application is 150,000 SDRs (Special Drawing
Rights) -approximately $190,000.

o Services and National Security purchases are not covered by the Code.

o Below the threshold, current procedures would apply - e.g., small
business set-asides, Buy American differentials, etc,
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o Some changes in current U.S. statutes and reguiations would be
necessary to accommodate purchasing under the Code.

o A legislative proposal is being prepared by the Special Trade
Representative (STR) and the Department of Commerce, to be
presented to Congress in April 1979.

CONTRACT DISPUTES ACT

Another important law passed in the last days of the 95th Congress was the
Contract Disputes Act of 1978 (Public Law 95-563). OFPP worked closely with the
Congress in developing this legislation, which effectively implemer: d most of the
recommendations of the Commission on Government Procuremem :a tie contract

disputes and remedies area. The major provisions of the Act incluv”

- An option for contractors to appeal directly to court, by-passing the
Boards of Contract Appeals;

- An "all disputes” nrovision, which eliminates the sometimes confusing
distinction between disputes arising "under" the contract and those in
"breach" of contract;

- New improved procedures to facilitate handling small claims within the
Boards; and,

- Arequirement to pay interest on claims.

The Government's right to seek judicial review of adverse Board decisions was
recognized, and the procuring agencies were given more flexibility in negotiating
and settling contract disputes. The Boards of Contract Appeals were strengthened

by the clear grant of subpoena, discovery, and disposition powers, and their ability
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to attract and retain competent and experienced members was enhanced by raising

the grades of the Board members to the supergrade level.

Finally, the judicial pror.ess benefited with added flexibility in the Court of
Claims either to tzke new evidence necessary to dispose of a case or appeal, or to
remand the case to the Board.

OFPP issued proposed regulations implementing the Act, including uniform
Rules for the Agency Boards of Contract Appeals, on January 25, 1979. After
evaluation of the public comments, interim final regulations were issued by OFPP
on February 26, 1979, and they became effective on March 1, 1979.

ORGANIZATIONAL CONFLICTS OF INTEREST

The development of uniform Government-wide policy on avoidance of organiz-
ational conflicts in contracting typifies the overall direction that OFPP can and
does provide to the acquisition community.

At present, different agencies have different policies on this subject — some
have none. In September 1977, OFPP published a proposed policy for comment.
The policy was revised and republished for new comments in October 1973. The

policy would require contractors to:

- Disclose existing or potential conflicts of interest when submitting
proposals.

ug-go04 0 - 79 - 8
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- Stay free of conflicts of interest during contract performance or be

terminated.

OFPP received 138 written comments, held numerous me2tings with interested
parties and conducted & public hearing November 17, 1978. We expect to issue
final policy on this subject during April 1979.

PROCUREMENT BY GRANTEES

OFPP's authority under P.L. 93-400 extends to procurement by recipients of
Federal grants or other assistance.

OFPP is pursuing a number of initiatives to improve the procedures used by
grantees in the award and administration of contracts using Federal funds, while at

the same time reducing Federal intrusion and unnecessary controls on grantees.
These initiatives include:

-~ Grantee Procurement System Certification: The object is to reduce need

for agency preaward review of grantee corntrac's. Procecdures have been
developed and a pilot program is underway in three agencies. The first
pilot review has been completed and a Government-wide program Is to
follow the pilot test.

- Grantee Procurement Management Improvement: The object is to

improve grantees' general procurement procedures, so as to reduce the
need for Federal oversight and intrusion. The main vehicle for
accomplishing this is a mode! state and local procurement code developed
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by ABA with active OFPP oversight. While we have some reservations
about specitic provisions, the Code does represent a common standard and
has been approved by the ABA House of Delegates (Feb. 13) and is being
implemented in 5 states and & cities. One state and one city have
partially adopted the code.

—~ Revision of Grantee Procurement Regulations: F-isting procurement
standards for application to grantees (Attachment O to GMB Circular A-

102) are being revised to provide for maximum reliance on grantees'
procurement sys.ems and to prevent grartor agencies from imposing their
own requirements and controls beyond standardized Federal controls.
Input from state and local governments, Federal agencies, and vendors
were solicited and 117 written comments were received. Numerous
meetings were heid with interested parties and a public hearing was held
on January 16, 1979. A final version should be issued in April, 1979.

CONTRA_CT WAGE LAWS: WAGE BUSTING

OFPP has an important coordinating role in the implementation of socio-
economic progrums. This has been easier in some programs, such as small business
and labor surplue area contracting, than in the application of contract wage laws.
However, | feel that considerable progress has been made in the past year even in

this area.

We convened an interagency task force, which I chair, to address labor-related
procurement issues. Particular emphasis has been placed on reviewing the Davis-
Bacon Act and Service Contract Act. Members .nclude Department of Labor,
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National Aeronautics and Space Administration, Department of Defense,

Department of Energy, and General Services Administration.

In a closely related matter, OF PP actions directly supported the Department
of Labor on the issue of professional "wage busting."

The object was to develop administrative -- rather than legislative -- means of
preventing "wage-busting” of professional employees' salaries; i.e., unwarranted
reductions in salaries and fringe benefits during competition' for Government
services contracts. Blue collar and some white collar workers are protected from

wage-busting by the Service Contract Act.

OFPP testified on the matter in March 1978 before the House Government
Operations Committee's Subcommittee on Legislation and National Security. We
made a commitment to develop and promulgate etffective administrative
regulations.

An OFPP directive (Policy Letter 78-2), establishing policy and procedures to
prevent professional salary "wage-busting", was issued to all executive agencies
March 29, 1978. It has proven effective in avoiding wage-busting in recent NASA
and DOD procurements. |

Agencies will be reporting shortly on results and examples as to effectiveness

" of regulations and need, if any, for revision.



113

GUIDELINES FOR THE USE OF CONSUL TING SERVICES (OMB
BULLETIN 78-11) '

In May 1977, the President expressed concern over the misuse of consultants,
and requested data from agencies. OFPP analyzed the data submitted by ugencies

and developed, coordinated and arranged for OMB Bulletin 78-11 to be issued in
May 1978.

Agencies are required to implement the policy in Bulletin 78-11 and to effect
management controls immediately, and are reporting the number of consuiting
service arrangements in effect as of June |, 1978. There has been an overall
reduction in the number of such arrangements.

More accurate data will be available in May when the Federal Procurement
Data System and the Central Personnel Data File will provide information on the
agencies' use of consulting service arrangements for the first quarter of FY 1979.

RESOURCE CONSERVATION AND RECOVERY

Public Law 94-380 requires the use of reclaimed material in the acquisition of
products and services by the Government,

OFPP issued Policy Letter 77-1 in 1977 directing specification scrubdown and
maximized use of reclaimed materials. This has been implemented in the Defense
Acquisition Regulation and the Federal Procurement Regulations.
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OFPP is working with the Environmental Protection Agency (EPA) as a
member of a working group to develop further specific guidelines for the agencies,
and is maintaining necessary liaison with the Congress, agencies and industry.

The first annual report on implementation of the policy was sent to the
cognizant Senate and House Committees on August 9, 1978. The next report,
detailing CY 1978 resuits is being compiled for submission during June, 1979.

FIELD CONTRACT SUPPORT CROSS-SER VICING PROGRAM

This program was established by OFPP in August 1978. Its purpose is to have a
single Federa] agency oversee the Government's interest at facilities where several
agencies have dealings with the same contractor. The program encompasses such
functions as: (1) pre-award surveys, (2) audits of proposed and incurred costs, (3)
quality assurance and inspection of goods being inanufactured to Government
specifications, and (4) other contract administration matters requiring access to

contractors' facilities or their books and records.

Such arrangements resuit in the avoidance of overlap and duplication of efforts
which saves both the Government and its contractors time and money. The merits
of cross-servicing were proven through voluntary arrangements. OFPP's program
makes cross-servicing mandatory at contractors' locations where overlap and

duplication would otherwise result.
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Through the use of cross-servicing, NASA, and now DOE, have avoided having
to establish a comprehensive fleld contract administration and audit capability.
Other agencies making good use of cross-servicing incli4e Department of
Transportation, United States Postal Service, Veterans Administration, General
Services Administration, and Department of Agriculture.

GOVERNMENT-WIDE PROFIT POLICY
OFPP is seeking to develop uniform policies and procedures for determining
equitable profit objectives in negotiated procurements, as recommended by the

. Commission on Government Procurement.

The object is to harness the profit motive to stimulate efficient contract
performance. Existing profit policies and practices, which are largely cost based
and which vary among agencies, may sometimes promote the oppcsite effect,

A zero-based approach is being taken in an effort to develop a meaningful

protit policy which will overcome the inadequacies and inequities of existing
policies and practices.

One suggested policy published for public comment on March 6, 1979 would
afford Government contractors the opportunity to earn profits comparable to
commercial work involving a similar mix of resources, risk and know-how. We are
open to suggestions as to other approaches.
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Mr. LAFALcE. Do you have some overall conclusions regarding
the general effect, good and bad, of the totality of the preferential
programs?

r. FErT1a. 1 have some very strong feelings on that point,
Mr. Chairman.

Mr. LaFALcE. I offer you the opportunity to share your strong
feelings with me.

Mr. FErT16. Thank you. I appreciate that.

Federal contracts are running probably at $110 billion now. Our
earlier estimates have proven to be low because we now have a good
system. One hundred and thirty thousand geople, Federal workers,
manage those contracts. It is a big enough job and an importart
enough job for the taxpayers just for those folks to make sure that
that $110 billion buys the best goods at the most reasonable prices.

Mr. LaAFALCE. I am surely not convinced that that is being done.
I say that only because of some limited personal experience.

In order for me to buy furniture for my office, I have to work with
GSA. It probably costs me two or three times as much money to get
one-third of the quality of furniture that I would like to get. If I were
given a flat dollar amount, I probably could get twice as much furni-
ture at three or four times the quality. '

Why? I don’t know. I have not investigated it, but I surely will.

Mr. FErTia. I did not mean to digress intc the efficacy of the
current system. I would be the first to admit that there are substantial
improvements which can be made and are being made in the com-
mercial products area alone, in furniture such as you mentioned.
Through improvements that we have implemented through OFPP we
have saved over $10 million just on meat buying and $5 millisn on
fish buying. We have saved $800,000 on boxer shorts. We are involved
in furniture as well but the improvements will come.

My main point, though, is to set a stage.

Mr. LAFALCE. I remember before I was a Congressman when I
was practicing law I had to represent a client negotiating with &
Government agency that wanted to lease some Iproperty that he had.
He wanted me to get him $500-a-month rent. I negotiated $2,500-a-
month rent for a 5-year period. He couldn’t believe it. I couldn’t
believe it. I was only charging him on an hourly rate, too, so I got about
8200 for it. It was very interesting.

Mr. FErTia. Mr. Chairman, I hope on the strength of your per-
sonal experience you will be a cosponsor of some very important and
needed reform legislation that will put new eraphasis at the statutory
level that we have been putting at the regulatory level.

Mr. LaFaLce 1 will be glad to take a look. I hope you will forward
it to me.

Mr. Ferriq. It is in the Senate. It is S. 5, the I'ederal Acquisition
Reform Act, sponsored by Senator Chiles.

Mr. LLAFALCE. Send it down.

Mr. FErtiG. I say that to set a stage to introduce the complexities
of the socioeconomic programs.

Mr. LaFaLcE. I will say this. After § years when his lease had
expired, he then negotiated a lease, despite the inflation that hac
taken place, at approximately $500 a month.

Mr. FErria. Undoubtedly, we failed to exercise some good market-
place competi..on in that case, as in others. One of our main themes
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for reform—and we have shown improvement on it and I have men-
tioned some examples—is to get more competition.

I.et me geot to the subject of the socioeconomi~ programs. The
tradition has been that the community as a wl the procuring
agencies, and the work force have not been enthu...stic supporters
of socioeconomic burdens or encumbrances, as they view them,
things that prevent them from doing what they feel is, and in the
vast majority of cases is, an effective job of getting the taxpayers
the goods for their money.

T would like to think that we have reached a new perspective.
I would like to think it has certainly come under the Carter admini-
stration. We should have learned by now from history that neither
the Congress nor the President can afiord to turn their backs on this
$100 billion tool to in addition work on the Nation's critical social and
economic problems.

We have a list of 40. They date back many, many years in statute
and Executive order. The political leaderskip of our country always
has looked to Federal contracts to help with our critical problems.
I think there is a new attitude and a new commitment to realize—and
this is not a pleasant realization—that the business of buying good
quality goods at reasonable prices is now certainly not secondary
but it is ranked with, of equal imrortance with, these people also
being effective agents of social and economic change.

We cannot turn our back on those tools. They are important and
they can be made to work right.

As President Carter has said, the American public is concerned
about austerity. We do not have the latitude or luxury or the liberty
to create new programs commanding new resources within the fiscal
realities that we have.

For that reason, all the more reason we have to make the Federal
contracting dollars serve two masters. Yes, they have to be an
effective buying function but, yes, also to being an agent of =ocial
and economic change. As I said, that is not a difficult proposition
because nowhere do you see more blatant contradictions.

I am sure other committee members could add on the spot to the
list of anecdotes that you just repeated. In every case we could prob-
ably all agree that the solution to those problems rested in getting
more competition and getting a broader base of suppliers. Socio-
economic programs go in exactly the opposite direction. Invariably
they lead to constricted competition and preferences of one kind or
another. Invariably they lead to increased costs as a result of lessened
competition.

The final judgment you have to make—and this is one that I do
feel strongly about—is that modern Federal contract management
has to face up to the duality. It is a difficult contradiction but, if you
think about it, it is no different than the role you play and Presidents

play. Those contracting people have to make some difficult judgments
against competing demands. .

Mr. LaAFALcE. Mr. Fettig, our present discussion is peripheral to
the central issue for which this hearing was called. However, I find
it extremely interesting and extremely important.

Has any written study been made of the conflicts inherent in these
coxi?eting goals about which you spoke? Has there been a study made?

r. FErTIG. Not in any comprehensive fashion of which I am aware.

s
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Mr. LAFALCE. It seems to me that one ought to be made.
I do not think I am letting the cat out of the bag when I say that
ou have decided to depart from OFPP shortly. I wonder if it would
{e possible for ?'ou, J)rior to f'our departure, to come up with the format
for a suggested study that I might ask the GAO to take regarding the
wisdom of all these 40 preferential programs given the other competing
considerations within society. I do think there is a requirement.

I am sure that any reasonable, objective study will say some
preferential programs are more important than others. It depends
upon the degree of the inequity within society or the problem within
society that 1s attempting to be addressed.

Therefore, I do not think any present beneficiary of the preferential
programs should be fearful of such a study. I do think that the public
good would well be served by having such a study.

I would ask your assistance in formulating a suggested agenda for
such a study that I might forward to GAO.

Mr. Fertia. I would be more than happy to do that. Let me thank
you for taking a higher grspect.ive of the issue. It is rare that you even
get a chance to raise it because invariably—and 1 would like to correct
you on this point—the special interest that has sponsored the special
grogram does not view the realm of Federal contracts as even suscepti-

le to a list of more higher or lower or less priority programs. They will
be fearful of such a study.

Most of them are grounded in statute. They are permanent. They
range ever‘ything from prison inmates supplies to handicapped, to
preferential veterans’ hiring programs, to equal employment oppor-
tunity, to humane slaughter of animals, to preferences for domestically
made twine, specialty metals, jewel bearings from Indian reservations.
Taken as a whole, and I hope I have communicated this to you, it
presents probably the most difficult management challenge that I can
think of in Government, particularly because they are contradictory.

I also want to point out that each of the sponsors of those pieces of
legislation and each of the interest groups that have developed an
Executive order or a permanent regulatory provision do feel strongly
about those provisions.

Mr. LaFavce. I know. I feel strongly about labor surplus. That has
been my baby. I feel equally stronfly about small business and
minority set-asides. I feel more strongly, in fact, about small business
and minority set-asides than I do about labor surplus, if I may say so.

I am sure that the Congressmen who are chief sponsors of these
feel strongly, too. We have to represent particular interests, but then
we also must represent total interests, the public. That presents
conflicts within our own minds and our own judgmental processes,
but we have to resolve them.

A study of the nature that you and I have just discussed would
probably help me and help the other Congressmen resolve positions
in & more balanced, objective manner.
~ You talk about management difficulties. Let’s go back to that
issue.

Under Public Law 95-89 and DMP-4a, we attempted to categorize
for you the various priorities in which contracts should be awarded.
We broke them down into four (Part»s, with which you are very famil-
iar: Concerns which are located in labor surplus areas which are also
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small business concerns on the basis of the total set-aside. They are
listed one, two, three, four. You know them backwards and forwards.

I am concerned about the impact of the Government procurement
code upon those four priorities. Are you concerned about that insofar
as effectively implementing the program?

Mr. Fer116. Certainly. ,

Mr. LaAFALcE. What are the difficulties this Government procure-
ment code is %omg to place upon you in effectively implementing the
pr(ﬁr m to the extent it can be implemented?

r. FETTIG. As 8 minimum, we will have to go through a transition
and restructure our own regulatory system and the four priorities
ﬁou just mentioned to conform to whatever code is finally approved

y the Congress. That will be a transition problem.

Just as an elementary point, we will have to issue differing in-
structions and differing regulations with respect to contracts that
are either over or under $190,000. That is just the beginning.

As with any new law, the new code wiﬂ -

Mr. LaFaLce. Do we have the percentage of the contracts that
are under $190,000, Mr. Fettig?

Mr. Ferrig. 1 think good data which I have gotten out of the
first quarter of 1979 is a break point of about Y0 percent over and
1¢ percent under. That is in terms of dollar value now. The vast
preponderance of actions, if you measure number in terms of contract
actions, is under $190,000. In other words, that tells you that the
Federal Governmernt typically has a smaller number of larger
contracts.

Mr. LaFaLce. Could you supply for the record the figures both on
the basis of dollars and on the basis of action?

Mr. FerrI16G. Certainl{.

Mr. LaAFaLcE. While I am thinking about it, would you also suﬁplly ‘
for the record a written summary of your remarks, perhaps in a little
bit more coherent fashion than you were able to provide just speakln%
from notes? Do you think that would be possible before you leave
Perhaps some assistant could do it.

Mr. Ferria. I could certainly do that.

Mr. LaFaLce. We would appreciate that.

[Mr. Fettig’s prepared statement follows:]
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PREPARED STATEMENT OF LESTER FETTIG, ADMINISTRATOR, OFFICE
OF FEDERAL BROCUREMENT POLICY

] appreciate the opportunity to come here today to discuss the Labor Surplus
Area set-aside program. [ want to compliment you, Mr. Chairman, and the
Northeast/Midwest Coalition for your continued interest and efforts to increase

the amount of Government business going to areas of high unemployment.

I also want to make clear at the outset, Mr. Chairman, that [ am not speaking for
Mr. Strauss, the President's Special Trade Representative.

By way of background, I would like to make some general observations about our
performance to date on the Labor Surplus area set-aside program, and on the
potential 'impact that the Govemmgnt Procurement Code might have on the
program.

The data for the first quarter of FY 79, while still incomplete, shows set-aside
awards to Labor Surplus area firms of over $205 million. Our data for this
quarter is still only about 75% complete. Ertending this $205 million to include
the remaining 25%, we come up with over $250 million. This is more than we
achieved in the entire fiscal year 1978. We did not meet ou’ goal in FY 78, but
the $228 million in set-asides that year more than quadrupled prior year's

experience,
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Historically, the fourth quarter of the fiscal year is the heaviest for contract
awards. With over a quarter billion in the first quarter of FY 79, 1 am confi-jent

that we will meet our goal of $1.27 billion for the year.

As to the procurement dollar base we will be working from to meet this goal, we
estimate that tota) Federal purchasing in FY 79 may exceed $100 billion.
However, for purposes of the LSA set-aside goal, we have agreed that Defense
opportunities are limited because of the Maybank amendment. Civil Agency
procurement in FY 79 is expected to be approximately $30 billion. Even if the
Government Procurement Code were in effect now, it would not impact more

than 30% of this amount, leaving a base of more than $20 billion from which to

meet our LSA goals.

We arrived at this 30% figure by taking the data for FY 77, the latest year for
which we h.ve complete data, and subtracting all the agencies and types of
purchases that are excluded from the Code's coverage. The following table

shows this calculation:
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Analysis of FY 1977 Procurement Data

($ in billions)

Total Federal Procurement 481.5
l.ess Defense 57.2
Civil Agencies $24.3

Less Agencies not suif =t to Code:

Dept. of Energy $7.6
Dept. of Transportation 1.1
TVA 3.2
-11.9
Subtotal $12.4
less Small Business and
minority set-asides from
agencies subject to Code -1.3
Subtotal $11.1
Less Procurement under
$190,000 threshold -1.1
§10.0
Less R&D, Construction & Services -2.8
Net subject to Code $7.2

29.5% of Civil Agency Total
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Another factor that I think will have a significant and favorable impact, is the
decision just made today to include grants in the base for LSA set-asides. We do
not know how much in the grants area is susceptible to such set-asides, but feel
quite certain that there is more than enough to offset whatever may be lost

under the International Procurement Code.

Finally, I would like to point out that the Code will not become effective until
1981. We will have much better data by the end of FY 79, when our Federal
Procurement Data System produces its first full year of Government-wide
statistics, We will be able to see what particular Federal Supply Class
categories of goods and services are most susceptible ‘o LSA award, and what
agencies are the most successful. Armed with this data, we can rore precisely
predict what the impact of the Code might be, and where we can most
effectively act to offset this impact. We have already trained over 30,000
Frocurement personnel in this program, using video tapes prepared by our own
people, We can redirect this training effort and adjust agency targets as
necessary to make sure that the LSA goals are met notwithstanding the Code's

impact,
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Mr. LAFaLcE. Please continue.

Mr. Ferric. You were addressing the management implementation
difficulties under the international procurement code. As I said,
clearly, as with any new law, we will have to couform the regulatory
structure to the new provisions of the code, 25 will be submitted and
has not been submitted to the Congress vet and ac finally either ap-
proved or disapproved.

Beyond that, the transition, the adaptation, I do not foresee that
in kind the international procurement code will present any greater
degree of difficulty than we face with new laws and new Executive
orders.

The President’s anti-inflation program was a new and important
and somewhat disruptive requirement. We have tried to handle that in
a clean, effective fashion. All the regulations are in plain English on
four pages. 1 hope we will be able to do that with the international
code as well.

Mr. LAFaLcE. Speaking of the President’s anti-inflation program
and Government procurement, you are the .\dministrator of the
Office of Federal Procurement Policy. I would like to ask you a few
questions on that.

There seems to be conflicting legal opinion regarding the ability of
the Government to withhold (g}uovernment contracts from companies
not complying in good faith with the voluntary guidelines of the
President. Apparently someone has advised the President that it is
arguably legal—and I think that is the Justice Department—while
others vehemently contend that it is beyond argument unconstitu-
tional. Those entitles include the traditional {riends of the President
such as the AFL—CIO and such traditionally neutral entities as the
General Accounting Office.

Does OFPP have an opinion on that?

Mr. Ferric. Absolutely. You are correct that there are differing
legal opinions. You are correct that some of them are vehemently hela.

[ would submit that the first thing to bring to your attention is that
is not unusual at all. Every time we have had a major new socio-
economic program added to Federal contracts there have been
aiffering legal opinions and many of them vehemently held.

I will include among recent examples even a law passed by the
Congress which mandated a 10-percent set-aside for minority firms
under the public works program. There, too, the Supreme Court will
reconsider it. The Asscciated General (lontractors brought several
suits. Two were upheld in circuit courts. This is not unusual. Let me
give you more pertinent examples.

President Johnson issued an Executive order in 1965 or 1968, |
believe, doing the very same thing; namely, prohibiting effective
bidding by contractors if they did not comply with adequate affirma-
tive action programs. That, too, went 1o court. Two separate circuit
courts upheld President Johnson’s authority in Philadelphia and New
Orleans, with rather expansive justifications, if I might say.

President Eisenhower in 1958 put into effect a very simiﬁn‘ program.
At that time President Eisenhower had what he called a voluntary
oil import quota program. Federal contractors were required to certify
as part of their bid that they woulud comply with the administration’s
oil import quota program. That, too, was challenged. It went to court,
the D.C. District Court. The President was upheld.
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Mr. LaFavLcE. Your point is well made. Lot me proceed to a second
point.

Has there been an instance since the President’s announcement of
the sanctions for noncompliance with voluntary programs where the
sanctions have, in fact, been imposed?

Mr. Ferrig. No, and let me explain why. There has been somewhat
ol a misconception.

Mr. LAFALCE. So we have a sword of Damocles, but it will never be
exercised?

Mr. Ferric. We hope not. Particularly in the media they have been
anxivus and waiting for contracts to be torn up. We did not design
the program that way. If the program is effective, it will not operate
that way. The program is designed to be preventive. The program
is designed to give the bidders a choice. They can come and bid
provided they are in compliance or they can choose not to bid.

Mr. LaFaLcE. The problem with the deterrent is that it is only
effective so long as there is a reasonable expectation that it will be
used. So long as there is no reascnable expectation that it will be used,
it becomes ineffective.

Let’s ge on.

Mr. Fettig, in your remaining da;/s in office I would be very inter-
ested in what are those principal factors with which you have to
contend &3 Administrator of the Federal procurement policy that in
your judgment tend to add to the inflationary cycle within society
through Government procurement—add to the increase of the Federal
procurement costs. { gress might want to address its attention to
this in the weeks, da_ , months, and years ahead.

Mr. Fertic. Do you mean the factors which inflate the costs to us
as buyers, Govornment buyers?

Mr. LAFALCE. Yes, precisely.

Mr. FErTiG. 1 can give you some elementary points now. First and
foremost is the failure to capitalize on and generate competition.

Mr. LaFarceE. Have you testified on this issue?

Mr. FErTic. Many times.

Mr. LaFaLce. You have?

Mr. FeTT1G. Yes, sir.

Mr. LaAFavLce. Would you please send me copies of some of your
more recent testimony and your most cornprehensive testimony?

Mr. Frrrig. | wouﬁl be happy to do so.

[Statements requested ebove follow:]

ug-804 0 - 79 - 9
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WASHINGTON, D.C. 2080
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STATEMENT BY THE
HONGRABLE LESTER A. FETTIG
ADMINISTRATOR FOR FEDER/ L PROCLREMENT POLICY
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE SUBCOMMITTEE ON FEDERAL SPENDING PRACTICES
AND OPEN GOVERNMENT
SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS
MARCH g, 1979

Mr. Chairman and Members cf the Subcommittee,

[ appreciate the opportunity to come here this morning to review the performance
of the Office ol Federal Procurement Policy (OrPP).
STATUTORY BASE

OFPP was established by P.L. 93-400, signed by President Ford on August 31,
1974, with a five-year life. The statute placed OFPP in the Cffice of Management
and Budget (OMB) with directive authority over Federal procurement policies,
regulations, procedures and forms. The statute enumerated speciric tasks for
OFPP, as well as a broad charter, expressed in Section 2 "Declaration of Policy",
for promoting economy, efficiency, and effectiveness in Government fcoct “ement
organizations and operations. The authority given to the Administrator to "provide
overall direction of procur;ment policy" indicates the breadth of the charter
given to OFPP. OFPP's authority impacts one out of every five dollars expended

by the Federal Government.
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Along with this broad charter of responsibility, Congress also expressed its
intent that OFPP should not be a large office. The statute does not contain any
specific restrictions. However, the legislative history speaks in terms of an initial
staff of perhaps 40 or so. The statute did direct the Executive agencies to assist
OFPP by furnishing services, personnel and facilities. This very wise provision
enables the Office to remain small, but still pursue its objectives, drawing on
outside resources as workload and priorities dictate. Agencies also become more
directly involved in the development of policies, regulations, procedures and

forms.

I would like to begin my remarks .. ' noting that OFT'P has indeed remained
very small. Our authorized ceiling for FY 79 is 25, including both professional
and clerical personnel. We have augmentr=d that staff with personnel detailed
to us from the agencies for special projects, as envisicned by P.L. 93-400, to

a total direct complement of 32 people.

REVIEW OF ACTIVITIES AND ACCOMPLISHMENTS

Needless to say, that small staff has been and is a busy one. [ am impressed
with the dedication and professionalism of the staff and [ am proud of the role

OFPP has played -- particularly in the past two years - in charting the course
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for Federal acquisition. Our recent report to the Congress covering the period
from January 1977 through September 1978 includes the status of all the major
projects. | will not repeat them all here, but | would like to touch on the most
significant ones and those which relate to the specific requirements set forth
in P.L. 93-40G.

FEDERAL ACQUISITION REGULATION

Section 6(d) of P.L. 93-400 enumerates six functions which Congress specifically

directed the Administrator to undertake.

"« .¢st was to establish "a system of coordinated, and to the extent feasible,
il procurement regulations for the executive agencies." It is no simple
v % .0 introduce such changes into a system that has been built incrementally
for over 30 years. But I am happy to report that we made a major step forward
toward uniform simplified regulations early in 1978, whan we launched the Federal
Acquisition Regulation (FAR) project. P.L. 93-400 requires a system of regulations.
However, S. 1264, the proposed Federal Acquisition Act in the 95th Congress,
and S. 5, its successor in this Congress would require a single regulation. In anticipa-
tion of such a legislative requirement we established a top priority project to

promuigate a single regulation for all agencies by August 1979.

Such i legisiative requirement was recently included in P.L. 95-507, which
amended the Small Business Act.
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The FAR will replace the Federal Procurement Regulations (FPR), the Defense

Acquisition Regulation (DAR) and other agency procurement regulations. The

goal of the FAR is to replace the present proliferation of redundant and sometimes

contlicting regulations with a single regulation which is uniform, clear, and under-

standable. This will be the sole primary regulation for $100 billion in annual

Federal acquisitions. The FAR is not a plan or a promise. [t is a reality and

we have achieved some important milestones already:

o

Q

All agencies agreed to cooperate in January 1978.

Drafting is being done by 40 Defense, |6 GSA and several othur agency
people -~ full *ime since March 1978 -- along with a core OFPP staif

of 9.

First rank, talented people were committed, as exemplified by DOLYs
project directors, Air Force Col. John Slinkard and Navy Captain Vince
Plstolessi; GSA's Director, Phil Read; and OFPPs Project Director, Blll
Thybony.

All writers were first sent to school to leary how to write in plain, simple
English.

A single, common outline was agreed to conform to the Code of Federal
Regulations (for the first time), and initial vriting assignments were
parceled out.

The most advanced information processing technology was appliec. All

drafts are on a central computer, can be directly exchanged between
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writing teams, and can go directly from tape to print at the Government
Printing Otfice (GPO).

o Draft segments have been exchanged between writing groups and then
go to OF PP for tinal review.

o Of the 45 major segments, 11 have been issued for public comment in
the Federal Register beginning in January, 1979. The remainder are
scheduled to be published for comment by March 31, 1979. Each part
has a 60-day comment period.

After thorough review of all public comments, a final FAR, ready for publication,
is targeted for August 31, 1979, OFPP's "sunset" date. Following, of course,

congressional review, the new system could become effective in the Spring of

1980.

OFPP recently completed a thorough survey of acquisition regulations in
19 executive branch agencies. The survey found:
o 485 offices regularly issuing procurement regulations;

o 877 different sets of regulatory issuances: bulletins, instructions, regulations,

etc;
o 64,600 pages in effect;

o 21,900 new or revised regulation pages heing issued each year (1 page
f~e each 3 in effect);
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o 11 of 19 agencies accounting for 97% of regulations identified;

o Proliferation concentrated in large agencies with multiple levels of repulatory
authority (services, bureaus, administrations, etc.);

o DOD with over 30,000 pages (48% of total), not including issuances below
major command level; and

o 83% of all regulations being issued at leveis below agency or department
headquarters.

These figures represent only part of the picture since the survey, in most
cases, did not reach the lowest levels within the agencies, which issue local regula-
tions. The cause of this paperwork explosion appears to be a combinatiun of
compley organizational structures, muitiple levels of regulatory authority, and
a total absence of effective regulatory management. Nowhere in the executive
branch is there any mechanism to control, or even oversee, procurement regulations

issued at successive levels below the agency or department headquarters,

The new FAR system will remedy the proliferation probiem through strict
limitations on what the agencies may issue to implement or supplement
the FAR, combined with active ov_rsight and enforcement by a FAR executive
staff, Proliferation of regulations will be controlled by:

o Publishing in the Federal Register and in the Code of Federal Regulations,

Title 48, ail implementing regulations
o Requiring all agency acquisition regulations to follow FAR format and

numbering system.
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¢ Authorizing and approving all agency acquisition regulations at agency
headquarters level.

o Consolidating necessary regulatory coverage at highest practicable level
within FAR System.

o Prohibiting restatement or paraphrasing of higher level coverage in agency
acquisition regulationss.

o Prohibiting issuance within agencies of acquisition policies or procedures
in any form other than agency acquisition regulations.

o Directly distributing loose-ieaf changes to agencies through publication
in Federal Register.

o Requiring the FAR Executive Staff to oversee agency acquisition regulations
including periodic reviews.

We believe that the regulation proliferation probiem can be controlled while,
at the same time, providing sufficient flexibility to accommodate unique agency
needs. By raising internal regulatory directives to the level of published regulations,
we can readily oversee the extent of compliance or non-compliance with FAR
requirements, including those designed to limit proliferation. An additional benefit
of the FAR System will come from increased public visibility. Since the CFR
is available in libraries throughout the country, any potential contractor viil
have access to all regulations governing Federal acquisition, regardless of the
particular agency ot bureau involved — written in understandabie, plain £nglish.
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Before I leave this subject, [ would be remiss if I did not acknowledge and
express my appreciation for the cooperation of DOD and GSA and the rcsources
they have dedicated to this project. Almost 60 professional and clerical personnel
from these two agencies have been given training in clear writing and are working
fuil time on the FAR. This heavy application of resources now will pay diviaends
when the FAR becomes the single "bible" for Federal acquisition. .

PUBLIC PARTICIPATION

Section 6(dX2) of P.L. 93-400 sets forth the function of "establishing criteria

and procedures for an effective and timely method of soliciting the viewpoints

of interested parties in the development of procurement policies, regulations,

procedures, and forms".  Section 14(b) requires formal public meetings of OFPP

for the purpose of estabiishing significant procurement policies and regulations. '

Implementation of these separate requirem :nts has been closely linked.
Two OFPP Regulations were published for comment in the Federal Register in
August 1976. The first was intended to establish the Federal Procurement Regulatory
System and the second to establish the procedures for public hearings in connection
with OFPP policy deveiopment. These reguiations themselves were the subject
of a public hearing in September 1976.
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From the very outset, OF PP has published all proposed policies in the Federal
Register, allowing a minimum of 30 days, and in most cases 60 days, for public
comment. Some subjects, such as Organizational Conficts of Interest and Reliance
on the Private Sector have been published two or three times before a policy

was finally evolved.

Public hearings have been held on all major policy matters whenever requested

by even one interested party.

In addition to the Federal Register publication, OF PP maintains a mailing
list of agencies, associations and interested public parties which receive direct

notice.

As I noted above, the draft Federal Procurement Regulatory System will
be superseded by the single regulation. Compliance with statutory requirements
will be formalized in the FAR, which directs that all substantial policies, regulations,
procedures, forms, and revisions must bhe published for public comment for €0
days. This will be done simultaneously with agency comments, so that the public
will have an opportunity to submit its viewpoints before regulations are "carved
in stone," as has so often been the case in the past. The FAR wilil also include

a requirement for public hearings prior to firalizing significant policies or regulations.



RELIANCE ON THE PRIVATE SECTOR

Section 6(dX3) of P.L. 93-400 gives the Administrator the responsibility for
"monitoring and revising policies, regulations, procedures, and forms relating
to reliance by the Federal Government on the private sector to provide needed

property and services”. This policy of reliance on the private sector is expressed

in OMB Circular A-76,

In March 1977, the then Deputy Director of OMB, Jim Mcintyre, made a
commitment tc Congress to conduct a compiete review of Circular A-76 and
its implementation. A comprehensive review was iniriated in June by OFPP and
all interested parties were invited to submit comments and recommesdations.

The new policy will build on three principles:

(1) Rely on the private sector. The Government's business is not to be in
business. Where private sources are available, they should be looked tu first
to provide the commercial or industrial goods and services needed by the
Government to act on the public’s behalf.

(2) Retain certain governmentai functions in-house. Certain functions are
inherently governmental in nature, being so intimately related to the public

interest as to mandate performance by Federal employees.
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(3) Aim for economy; cost comparisons. When private performance is feasible
and ne overriding factors require in-house performance, the taxpayer deserves
and expects the most economical performance and, therefore, rigorous compar-
ison of contrac: cozts versus in-house costs should be used when appropriate

to decide how the work will be done.
Thiity-seven specific changes were proposed for public comment in November
1977. A draft Circular was published in August 1978. A new Circular and Cost

Handbook will be issued shortly.

FEDERAL ACQUISI{ION INSTITUTE

Sections 6(dX4) and {6) of P.L. 93-400 give the Administrator responsibility
for "promoting and conducting research in procurement policies, regulations,
procedures, and forms," and "recommending and promoting programs of the Civil
Service Corﬁmission and executive agencies for recruitment, training, career

development, ard performance evaluation of procurement personnel.”

In July 1976 OFPP established the Federal Acquisition Institute (FAI), to:
~— Improve business managenient in the Government through upgrading

and proiessionalizing the acquisition workforce.
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— Serve as the central point for Government-wide planning, development,
implementation and evaluation of acquisition research, education, and
training.

— Develop and establish acquisition career development programs.

The need for such an organization was recognized by the Commission on Government
Procurement, and is the focal point for complying with the statutory responsi-

bilities enumerated above.

Since starting in July, 1976, the FAI has gone through a majot management

review to focus and accelerate its attention on career development, one oi the

most critical probiems facing the Government's 130,000-person contracting workforce.

Nearly halt of that workforce will be eligible for retirement within 10 years.

In order to seize control of these critical workforce problems, a new, central
information system will be on-line by April, 1979, to give us the demographics
of the problem. Fer example, we already know that 28% of the work{orce on
Long Island is eligible to retire now, compared to, for example, 8% in Dayt-q,
Ohio. This Governmrent-wide system wili give us, as managers, the ahility to
forecast trends in retirement, training, grade levels, employee mobility and speciality

requirements before they undermine the effectiveness of our contracting system.
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Other FAl initiatives in career development include:

0

Task Analysis Project (the first conducted in any career field)

Constructed task inventory of 1480 tasks

Administered to 22,600 people

First results - 15 April 1979

Purpose:

- Revise job standards (Sep 79)

— ldentify Government-wide needs for training

— Develop career master plans (management of workforce} for

each major specialty,

Classification and Qualification Program

Clarify role of contracting officer - identify duties, responsibilities
-Assess impact of new legislation and policies on that role

FAl, functional managers, and the Of{.ce of Personnel Management
{OPM) jointly will prepare new job standards (the iast major revision

was in 1969)

Career Development Objectives

Unify career development practices across Governinent

—  Skills and knowledge required
—  Training toward tasks

- Performance evaluation
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-~ Establish carser patterns

—  Personne] intake
—  Executive development
-~ Upward mobility

—  Job referral, personne! inventory

- Establish goals to upgrade personnej

-~ Training - education
- Counseling

—~  Job appraisal

-~ Equivalency testing

—  Certification

FAl has also mounted an aggressive training program.

o OMB Circular A-109 (Major Systems Acquisitions Policy)

- Coordinating all agency (civil and DOD) training efforts related
to A-109.

- Initiated training of over 2,000 Federal executives

- agency-head orientation

-- sanjor executive seminars

— senior manager seminars

— world-wide distribution of A-109 videotape
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o Sponsored development of following additional courses

Course Title Developer Location # Trained

Attendees

Seminar on OMB DSMC Ft. Belvoir, Va. 100
Circular A-109

Seminar on OMB Middlesex Ft. Belvoir, Va. 60
Circular A-109 Rsch Ctr, Inc.

Federal Acquisition DSMC Ft. Belvoir, Va. 25
Management

Fundamentals of DSMC Ft. Belvoir, Va. 25
Systems Acquisition

Principles of Acquisition ALMC, Ft. Lee,  Washington, D.C. 30
Contracting Va.

Seminar in Acquisition Sterling Washington, D.C. 25
Asst Secy Level Institute

Semipar in Acquisition Sterling Andrews AFB, MD 50
Sr. Managers Institute

0 Focused large training effort on 7 other OFPP priorities, using videotapes,
instructor text materials and student handouts:
- A-109
- Anti-inflation Policy
- Amendments to Small Business Act (P.L. 95-507)
- Usc of Contracts Under Grants and Cooperative Agreements Act
(P.L. 95-224)
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- Ethics: Prevention of Fraud & Corruption
- Transition to the Federal Acquisition Regulations

- Implementation of A-76 - Contracting Out

FAI does not duplicate other Government training facilities or programs:
it serves to consolidate and give central direction to these scattered efforts.

For example, in order to implement the Labor Surplus Area set-aside policy,

FAI training materials were directly given to 30,000 people; $300,000 in cost
was avoided; one and one-half years of trzining time was saved; and contract

awards under the program dout led.

FAIl has also concentratesd on education. The Procurement Commision reported
a generally low average procurement workforce education level — high school

plus three months.

At the Graduate level, FAI is:

- Working with 20 universities to design new curricula;

- Promoting a modei MPA program endorsed by National Association
of Schools of Public Affairs and Administration and announced to
almost 300 universities.

- Promoting a model MBA to be presented to American Assembly

of Collegiate Schools of Business on May 1.

4g-804 0 - 79 - 10
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At the Undergraduate level, FA] is:

Sponsoring a model program at American University which has enrolled
104 students;

Developing curricula guides, lesson plans, up-to-daute materiais sent
to other universities;

Establishing three regional faculty seminars scheduled for this summer.

To upgrade and give credit for existing workforce talents, FAI has arranged

associate level degree credentialing, including arrangements for

Granting an associate degree in procurement, available without time
limit anywhere in the world by the University of the State of New
York;

Already having the first graduate of the credentialing program receive
a BA degree two years ahead of normal schedule; and

Prompting other colleges, universities, and two-year institutions

to agree to establish new education programs near major work force

centers: Los Angeles, Dayton, Seattle, Minneapolis and other cities.
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Overall, FAI education goals are as follows:
STUDENT ENROLLMENT GOALS

Fall 1979 Winter 1979 Fall 1980
Associate 200 500 800
BA 500 1,000
Grad MPA 100 100
MPA 100 100

In the research area, FAI has conducted an in-house study of Acquisition
Resea-ch Needs (300 interviews in eight civil agencies). The study identified
10 major problem areas:

1. Manning

2. Personal Attitudes

3. Role of Contracting/Procurement
4. Training

5. Socio-Economic Objectives

§. Acquisition Process - Complexity
7. Acquisition Process - Efficiency
8. Authority

9. Acquisition Process - Length

10. Accountability
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These problem areas will form the basis for uture FAl work.

The FAI aiso established interagency Research Councils to disseminate informa-
tion and coordinate efforts; will conduct a research symposium (May 1979); will
conduct an acquisition conference {(August 1979); and finally, maintains the FAI
Library, containing the most extensive collection of material on acquisition in
the United States. The library began as the library of the Commission on Government

Procurement.

FEDERAL PROCUREMENT DATA SYSTEM

Section 6(dX5) of P.L. 93-300 requires the Administrator to establish "a system
for collecting, developing, and disseminating procurement data which takes into

account the needs of the Congress, the executive branch, and the private sector.”

After an extensive period of study of development and design, the Federal
Procurement Data System (FPDS) was establisned by OFPP in February 1978,
A Federal Procurement Data Center has been established in the Defense Department

to run the systeri. The following points illustrate the scope of the system:

o  Reporting began October 1, 1978 (1st quarter FY 1979).
o Acquisitions by |43 agencies are being reported.
o  First quarterly reports are now being produced
o  FPDS, for the first time ever, will provide totai, uniform information
on executive branch contracts - a wremendous analytical and management

tool for the Congress, executive agencies and the private sector.
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o The FPDS will produce individual transaction reports on all actions over

$10,000. The reports will contain the following information in addition

to other important data:

Contracting agency and specific office

Date of action

Contractor

Place of performance

Dollars obligated

Product or service acquired

Type of contract (for example, fixed price, or cost-type)

Type of business (small, large, minority, woman-owned, non-profit)
Estimated completion date

Information regarding:

- Affirmative Action Programs
- Consultant Services

- Walsh-Healey Act

- Davis Bacon Act

- Labor Surplus Areas

Extent of Competion

Estimated percent of foreign content

In summary, the FPDS, when fully operational, will for the first time provide

a clear picture, in one centralized location, of the data needed to access the

workings of our acquisition systems. This capability will lead to more improvements
in the acqusition process as well as more effective implementation of Acquisitions

laws,
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COMMISSION ON GOVERNMENT PROCUREMENT RECOMMENC ATIONS

OFPP has also exercised oversight responsibility for the 149
recommendations of the Commission on Government Procurement. We
want to ensure that all of these recommendations are fully éonsidered, and that
those accepted by the executive branch are properly implemented. We review
the status of each of these recommendations approximately every six months
in order to make sure that target dates are being met, or if targets have slipped,
what the reasons were and what action is needed. The current status of the Commission

recommendations is as follows:

Executive Branch Positions BEstablished .......... 131
Accepted 119

Implementation Completed ....... 23
Legislation Required ............. i9

Still in Process ......ceccsseeecees 77
Rejected 12
Executive Branch Positions in Process ....c.cceceeens 18
TOTAL 149

MAJOR SYSTEM ACQUISITIONS POLICY

Twelve of the recommendations of the COGP which are in the process of
being implemented deal with Major System Acquisitions. The policy for major
systems is our highest priority, particularly in view of the significant share of
the acquisition budget that goes into major systems. OMB Circular A-109, which
was issued in April 1976 focuses on three primary areas:
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— a formal mission-oriented structure for the front end;
— Encouraging innovative solutions to agency needs; and
— an extended use of competition beginning early and continuing on through

the system acquisition process.

Seventeen departments and agencies have been identified to implement A-
109:

— Departments of Agriculture, Commerce, Defense, Energy, Health, Education,
and Welfare, Housing and Urban Development, Interior, Justice, Labor,

State, Transportation, and Treasury; and

-~ General Services Administration, Environmental Protection Agency, National
Aeronautics and Space Administration, Veterans Administration, and

the Corps of Engineers.

Through the Federal Acquisition Institute, OFPP is developing orientation and
training courses for all levels of management in the Federal agencies. A-109
orientation and training to date and planned include:
— Over 700 personnel have completed formal training cz''rses.
— Over 1800 agency personnel have been identifjed to receive formal training
this year.
- Over 5,000 industry and agency personnel have received indoctrination
orientation briefings.

— More than 25,000 circulars and pamphlets have been distributed throughout

the Government and industry.
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Five departments and agencies (DOD, HEW, Energy, EPA, and NASA) have
implemented A-109 in actual program application. We will continue to work with

the agencies and emphasize the benefits ~f the A-109 procedures until the Circular
is tully implemented.

SMALL AND MINORITY BUSINESS

Several recommendations of the Commission on Government Procurement
relate to the most effective implementation of numerous socio-economic objectives
in the acquisition process. Of the more than 40 socio-economic policies, small
and minority business participation commands the greatest attention. I will only

mention the implementation of Public Law 95-507 to illustrate OFPP's involvement,

On October 24, 1978 the President signed P.L. 95-307 amending the Small
Business Investment Act and the Small Business Act. Section 211 of
P.L. 95-307 requires the submission by major prime contractors ($1,000,000
for construction contracts; $500,000 all other contracts) o pre-award
plans regarding subcontracting to (1) small business concerns and (2)
small "disadvantaged” concerns. The plans must con:ain percentage

goals and are to be incorporated into the contract.

OFPP implementation was published in the Federal Register on January 16,
1979. Approximately 80 comments have been received to date, and we
expect that final regulations implementing this law will be issued in March,
1979.
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COMMERCIAL BUYING PRACTICES

A policy or acquisition and distribution of commercial products (ADCoP)
has aiready produced significant savii.gs.

The policy emphasizes use of c. mmercial, off-the-shelf, products and
commercial distribution channels instead of products acquired via detailed
specs for aistribution through the Government depot system. ADCoP
emphasizes that the Government shoula be ablt: to use off-the-shelf products

in the same manner as other consumers or industrial users,

Following are some examples of how ADCoP has been applied for specific products:
o A 20 page specification for military undershirts was replaced with a half
page purchase description, resulting in savings of $797,000 in July 1978,

compared to the price paid twe months earlier.
o Lengthy specifications for military boxer shorts and bed sheets were scrapped
in favor of short purchase descripticns for a savings of $65,000.

o Using a three-line purchase description for x-ray film and tuying in large

quantities under master contracts, $2 million was saved.

o A commercial spacification was used for test buy of 51 million gallons
of gasoline at a cost of about $25 million. if the gasoline meets test requirements,
DOD will apply the commercial standard to annual purchases of more than
1735 million galions.
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o Simplified purchase descriptions have been used for ice cream makers,
electrical fuses, bath towels, plumbing fixtures, Worceste~shire sauce,

salad dressing, sait, chain saws, and cotter pins.
ADCoP is being incorporated iri the Federal Acquisition Regulation (FAR). Draft
part 10 is expected to be compieted by March 30, 1979. Part 10 will serve as

interim guidance to agencies pending issuance of the FAR.

SPECIFICATIONS AND STANDARDS ACCOMPLISHMENTS

o In December 1977, OFPP directed DOD and GSA (the two major spec preparing
activities) to develop a Government-wide management system favoring

functional over detailed specifications.

o GSA manages approximately 5,000 Federal specifications; DOD, about
40,000 Federal and military specifications.

o GSA has achieved a net reduction of approximately 696 Federal specificutions

and standards with an additional 875 in coordination for possible canceliation.

o Department of Defense has tentatively identified some 8,000 to 10,000
detailed specifications for possible cancellation or conversion to CID's.
Program in DOD is just getting underway and, although few specifications

have actually been canceiled thus far, it presents a large saving potential.
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Another important effort in connection with commercial products has been
the improvement of food quality assyrance and specifications management.
Working with the Departments of Agriculture and Defense, OFPP has been

instrumental in the following accomplishments:

o 101 new meat graders trained at California State University - Chico, with

additional 100 by October |, 1979.

o Guidelines are in process for USDA's management of Government's food

specifications.

o USDA assumed 70 percent of responsibility for meat inspection; balance
to be accomplished by October 1979. U.S. Department of Commerce (USDC),
National Marine Fisheries Service (NMFS), is totally performing its assigned

inspection role for seafood.

0 USDC inspections to U.S. grade standards for seafood have resuited in §5

million saving during 1977 and 1978 over previous DOD procurements,

o Meat inspections for DOD from April 3, 1978, to December 31, 1978, reflect
less than 7/:00 of one percent product-related deficiencies; seafood, no

deficiencies.
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o “Going commercial” resuited in 90 percent of DOD food acquisitions delivered
through commercial distribution channels bypassing Government depots
($3.3 billion of a total annual volume of $4 billion).

Finally, in the commercial products area, OFPP has v)orked with the Department
of Defense and Veterans Administration to improve management of the acquisition
of drugs and medical devices. DOD and VA signed an agreement in mid 137% to !
share acquisition of drugs and medical devices. Thirty manufacturers of single
offeror drugs have been assigned to DOL and VA for acguisition without duplication;
accounts for 75 percent of $300 million annual volume of all drugs acquired.

UNDERLYING THEMES: COMPETITION; TECHNOLOGY; THE MARKETPLACE

Now, Mr. Chairman, I would like to turn from OFPP's accomplishments to
discuss some underlying themes which I inink are significant and will be more
30 for OFPP*s future.

OFPP listed over 9 separate, active projects in its last arnual report to Congress.
Each has commanded our attention for a variety of reasons: new laws, new Executive
Orders as well as self-initiated efforts. Each is important in its own right and, taken
together, I believe, they paint a broad picture of responsible and aggressive management
in the many diverse areas which impinge on the Federal acquisition process.

But because OFPP, by its character, must be both active and reactive, there's
a real danger that now and even more so in the future, we may lose sight of some

of the underlying directions we wish to take Federal acquisition as a system.
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This is an ideal opportunity to restate what have been - and will continue
to be — three underlying themes for our efforts, the common touchstones and
measures of direction in the process of reconstituting Federal acquisition practice.
They ares |

(1) To substitute effective competition for burdensome ind artificial forms

of regulatory controls.

(2) To redesign Federal practice to stimulate and encourage new technology.

(3) To redesign Federal practice to better interface with the American commercial
marketplace.

Clearly, these three themes are related and mutually supportive. We deny
the taxpayers full benefit of competition if we do not tap the full potential of
the marketpiace. The marketplace derives its energy and dynamism largely from
‘new product and management innovation. Competition sharpens in the face of

innovative solutions to Government needs.

The important point to keep in mind is that OFPP neeas to do more than manage
a skeiter of apparently unrelated projects. It has a higher responsibility to direct
Federal acquisition practice along some clearly understood lines which tell where
we are going and can command broad confidence that these directions are correct.
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Some people still fail to see, for example, the common. thrusts in both OMB
Circular A-109 governing major systems acquisition and our commercial products

pclicy. What could be more disparate, it seems, than buying a weapon and underwear?

The themes are there, even if couched in differen. terminology. To begin
new weapon programs with a broad agreement on mission needs, or to reduce 20
pages of specitications for boxer shorts to a half-page purchase description are
equivalent reforms. Why? Because they open the door to more effective competition,
widen the opportunity for broader product innovation and allow for fuller participation
of all members of the marketplace.

Likewise, with small and minority business efforts. When we rebuild efforts
to enhance the role of small and disadvantaged business under the new law, when
we simplify the Federal Acquisition Regulations, we do so not just because small
and minority firms somehow "deserve" special treatment in some abstract sense.

We do so because we broaden the base of competition. We do so because smaller

firms have always been the disproportionately larger source of innovation. We
do so because 97% of the American marketpiace is small business and account

for over half the total employment.

It is important to keep these underlying concerns constantly in mind as an
organization like OFPP goes about its business. OFPP always needs to be a rudder

as well as a keel.



THE HEISENBERG PRINCIPLE

This leads to one other important observation that bears mention, again not

because it's difficuit to understand but because it's too easily overlooked.

The Heisenberg principle in phvsics has its equivalent principle in acquisition.
What we observe in nature changes just because we are observing it. Likewise, how
we go about buying materially changes those we buy from.

The decade-long practice of making key system design decisions in Washington
has literally served to untrain engineers from creative innovation in use defense
industry. Emphasis has tended to shift from engineering to marketing and lobbying
skills in corporate behavior. A-109 has much to say about rebalancing
these trends — indeed, it was consciously designed to do so.

Our decades-long accretion of regulations and controls, all seen as valid
protections for a prudent buyer, nevertheless change the sellers, by adding increaseq
overhead burdens and stifling innovation and the entrance of small and minority

firms ir:to the Federal marketplace.

It will never be sutficient for OFPP to look upon its role simply as the custodian
of Federal practices. The higher order responsibility to the taxpayer requires
that OF PP manage the relationship between buyer and seiler for the long-term
health and protection of Federal acquisition.
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As in the case of meat procurement, when we overload detailed specifications,
" require special equipment, rely on armies of inspectors, all these moves viewed
just from the Government's standpoint might seem acceptable or even necessary.
But look what we did to our marketplace: we killed it. Competition went away,

we became inordinately dependent on a few suppliers, prices went up and fraud
set in.

We will never serve the best interest of the taxpayers by failing to concern

ourselves with the effects on the sellers which arise from our actions as buyers.

One final point on this matter. The passage of S 5, the "Federal Acquisition
Reform Act" would go a long way towards achieving optimum use of the marketplace.
I would like to stress the importance of avoiding restrictions in other legisiation

which inhibit competitive acquisition.

RESHAPING THE BUYING BUSINESS: ACQUISITION YERSUS PROCUREMENT

OFPP is both the product and promoter of the most far-reaching reforms
ever in Federal contracting. With the original catalyst of the Procurement Commis-
sion in 1972, momentum has built, achievements have accelerated and a reexamina-

tion of methods and precepts has touched virtually every facet of the business
of buying.
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Perhaps the most significant yet apparently superficial sign of this reform

scope is our effort to replace the word "procurement” with the word "acquisition."

We no longer have the Armed Services Procurement Regulation; we have
the Defense Acquisition Regulation, These, in turn, will yield to a government-
wide set of Federal Acquisition Regulations.

The Federal Procurement Institute is now the Federal Acquisition Institute.

In every key agency, we now have an Acquisition Executive. In the Defense
Department, for example, the Undersecretary for Research and Engineering carries
that title and the key staff position is the Deputy for Acguisition, which now
embodies the former procurement function located elsewhere before the Carter
Administration.

The landmark legislation to build a new statutory foundation, S. 5, carries

the title Federal Acquisition Reform Act.

What's behind this semantic purge is far more than novelty or sioganeering.

Our perception of this business of buying has changed dramatically. Our
understanding of what's right and what's wrong, where the problems lie and where
the solutions can be found has literzlly outgrown the conventional use and meaning
of the work "procurement.” Both mentally and organizationally, we need to recast

our notions beyond the narrowly understood "procurement'’connotations.

4B-804 O - 79 - 11
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Why? Put simply, we have found Federal buying traditions increasingly cast
in three separate sets of specialities:
o Requirements — expressing the Government needs
o Procurement — the business of contracting for those needs
o Logistics — the business of using und managing what's bought.

Problems arising in each arena have besn treated in that arena, The most
profound, yet easy to understand, change in our thinking is that we need to manage

these special functions together, to manage the acquisition process.

Problems in logistics — spare parts and supply and warehousing — have theijr
roots in the way we set requirements and do our contractiuig. You carnot have
an efficient National Supply System unless you address the front-end issues of
whe's specifying which items and who's procuring those items.

Problems in procurement — in competition and overruns and prices — have
their roots in the way requirements have been set. You cannot generate effective
competion without properly matching the Government's expression of need with
the ability of the marketplace to respond. This is true whether we talk of overly
detailed specifications for mousetraps and meat or constrained requirements

for particular types of weapon systems.
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This is why major improvements in buying, whether for major systems or
commerical products, rest on a new intellectual appreciation for an acquisition
process which must embrace requirements and contracting (procurement) and
logistics. They must be viewed and managed in concert in order to make the

major improvements we are seeking.

SOCIO-ECONOMIC PROGRAMS

Nowhere has more controversy and difficulty arisen than in applying Federal
acquisition to meet social and economic objectives. Many of these programs -

- small business preferences, "Buy American” protections — are time-worn and

familiar.

Yet there are others, unfamiliar or forgotten, which taken together present
probably the largest singie challenge to effective management of the Federal contract
process. Attached to my statement is a compilation of 39 separate socio-economic
requirements compiled by the Procurement Commission, ranging over air standards,

foreign twine, prison-made supplies, humane slaughter of animals and convict

labor,

To that list we must add recent anti-inflation conditions under President
Carter's executive order; new statutory preferences for small and disadvantaged
business under P.L. 95-507; and preferences for firms located in Labor Surplus
Areas under P.L. 95-89, P.L. 95-507 ard President Carter's Urban Policy.
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To put it most bluntly, nowhere is there 2 more blatant contradiction between
the fundamental mission of buying the best goods at most reasonable prices and
distorting that goal with socio-economic objectives which likely add short-run
costs, limit competition, distort the marketplace and even conflict with each
other.

Clearly, it is argued, the Federal job of buying economically would be far
more pure and simple without these requirements.

Reaction of the acquisition community in the past has been understandable
and well-founded on its concern for the most efficient purchasing. Few new socio-
economic programs have enjoyed full support and they have been regarded as
enforced encumbrances which need to be endured.

[ believe we have reached the point where a nev' attitude can and should take
hold. A new perspective,

History has taught us we have had and will have continued demands through
Congress and the President to use Federal contracts to serve in social and economic
pursuits. The reason is quite simple: this country's leadership has not, cannot
and will not turn its back on a $100 billion-a-year too] to work on the nation's

critical problems.

As difficult as it may seem to recognize, socio-£conomic programs now rank
as important as the basic businesz of buying in the regimen for acquisition managers.
And for good reason.
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Wnen we tend to small business preferences, we build a more vital economic

fabric for the country which, in the long run, benefits the Federal Government

as a buyer.

When we tend to the special needs of minority business, we build a stronger
economic and, more impor:antly, a stronger social fabric for the country which
far transcends tne returns from a diversified base of suppliers.

Whe: we tend to the preference for firms located in labor surplus areas, we
build hope and health into the country's urban communities—even through just
one contract.

We could go on with specif‘ic programs but, for all, we make limited Federal
doliars work harder to achieve several purposes at once.

Where does that leave us? With some of the most difficult jobs in government.
The 130,000 people who administer Federal contracts must serve two masters,
play two roles as economical buyers, custodians for the taxpayers' money and
as agents of social and economic change, contributors to the national well-being.

That is not easy. We would all wish for a simpler world. Instead we are
left with some of the most difficult management decisions reflecting the essence
of government: difficult choices between competing demands.

Realizing these things should permit us to take a forthright posture as supporters
and constructive critics in {ashioning and executing socio-economic programs.
OFPP has tried to serve as a positive and responsible spokesman for the acquisition
community which, more than any other, can best say how to go about these etfforts,
what will cause them to fail and how to make them work.
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THE SCOPE OF OFPP'S AUTHORITY

Without a doubt, Congress intended and created a strong Office. Within the

overal{ thrust of P.L. 93-400, several particular provisions have proved to be prominent
in framing that strength:

o Section 6(a) — Authority — "The Administrator shall provide overall direction
of procurement policy ... he shall prescribe policies, regulations, procedures,
which shall be in accordance with applicable laws and shall be followed by

executive agencies ..."

0 Section 7 — Administrative Powzrs - "Upon request of the Administrator,
each executive agency is directed to make its services, personnel and facilities
available to the Office to the greatest practicable extent ..."

0 Section 9 — Effect on Existing Laws — "The authority of an executive agency
under any other law to prescribe policies, regulations, procedures and forms

for procurement is subject to the authority conferred (to the Administrator)

in Section 6 of this Act."
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These are strong provisions. They reflect the Congress' decision that OFPP
must have directive — not advisory — authority if OFPP was to be able to tackle

the reforms needed in the face of a complicated and fragmented scheme of existing

procurement authorities,

B.L. 93-400 also, however, crafted checks and balances on that strong authority —

0 Requiring "due regard to the program activities of the executive agencies”
(Section 6(a));

o Restricting the authority "to permit the Administrator to authorize procurement
or supply support, either directly or indirectly, to recipients of Federal grants

or assistance.” (Section 6(bX1));

0 Hequiring that "the Administrator shall con. 't with the executive agencies

affected, including the Small Business Administration . ." (Section 6(e));

o Limiting interference with the agencies' "need for, or use of, specific property,

services, or construction" (Section &(fX1)%

o Limiting interference in "specific actions in the award or administration

of procurement contracts";
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o Requiring that "the Administrator shall keep the Congress and its duly authorized

committees fully and currently informed ...", including an annual report (Section
2(a));

o Requiring that "at !east 30 days prior to the effective date of any major

policy or regulation ... the Administrator shall transmit ... a detailed report ..."
(Section 8(b))

o Requiring the Administrator to give the General Accounting Office "access

to all books, documents, papers and records of the Office" {Section 14(a)); and

o Requiring public notice and open meetings "for the purpose of establishing

procurement policies and regulations" (Section 14(b)).

Taken together, the law's provisions circumscribe the limits of OFPP authority,
broadly beneath the law but short of individual agency transactions. In between,

the exercise of authority is balanced by prior reporting provisions and public participation.

To have authority, though, is not to use it. The basic authority grant to prescribe
in Section 6 is conditioned with the phrase, "To the extent he considers appropriate ..."

OFPP's authority can be used aggressively or timidly.

As a conscious matter, [ have tried to use QFPP's authority aggressively since

assuring the Yost of Administrator for several reasons.
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(1)  The very discipline of this "sunset” review lends an immediate incentive
to either produce or pack up. The public, as a general matter, is thorough'y
disenchanted with the overall pace and productivity ~. the bureaucracy they
pay for.

(2)  The legisiative history and Procurement Commission report clearly
envisioned CFPP as a positive force for reform, not just an overseer of current

practice.

(3) The scope of needed change is enormous. Our contracting system today
represents the accretion of literally forty years of 4,000 statutory provisions, 877
sets of regulatrions filiing 65,000 pagss and — mcre importantly — has attempted
to operate on precepts which have been overtaken by the modern character

of the marketplace.

(4) OFPP represents an experiment which must produce dividends in order
to demonstrace that
— muiti-million dollar Government commission studies can produce hard

results beyond edification of graduate student thescs.

-~ a small, high-level bureaucracy, well placed and well supported, can
produce net bencfits beyond the apparent and distasteful costs of ad: .g

yet another laver on the Government's organization chart.
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— This Government can be effectively managed and modernized, as President

Carter seeks to do on a broad scale.

An aggressive posture carries with it, however, a commitment to tackle the
tough issues. It also necessitates facing up to many political sensitivities which
otherwise might rest undisturbed with a more reticent use of authority. And this,
too, has been the case,

Probably the two most difficult, sensitive and longstanding problems in Federal
acquisition have been contracting out - OMB Circular A-76 -~ and contract wage

laws, in particular the Service Contract and Davis-Bacon Acts.

In both cases, OFPP has sought to confront the longstanding diificulties in
a fair, objective, even-handed manner, being responsi re and attentive to the Congress,

Government agencies, industry and both public and private labor groups. Our
doors have been open to all.

We will have a new contracting out package shortly.

We have underway the most comprehensive review ever of contract wage

law administration.

When complete, I suppose the affected parties — public employees, private
unions, industry, agencies and congressional bodies — each will remain somewhat
dissatisfied with one feature or another, one key decision or another. Yet none,

either, have been compietely satisfied with the stagnant status quo.
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I hope and expect that beyond the legitimate special interests of each, there

will be be recognition that we have improved Government management for all.

I will argue as forcefully to Congressman Thompson and Ken Blaylock, to
Tom Donohue and Bob Georgine, to industry leaders and agency heads alike that
it is in their interest to have a strong and accountable OFPP to deal with the gnawing
problems which frustrate their responsibilities to members and missions, stockholders
and constituents. Without it, problems will be left to fester, the price paid in
ineﬁiciency and unfairness will rise, and, collectively, we will frustrate our responsi-

bilities to the public at large.

In conclusion, Mr. Chairman, let me say [ would support reauthorization
of OFPP for ancother limited span, not because so much has been accomplished

thus far but because so much more needs to be done.



168

mu
SALVAS TROLIVIG BY G108 By

Eii'z!ic

\

LEININV SALAIINT 1)V JAu
61 WRASAS A VA8 TWHOLLYE RANEYLSH e

>4 4148 FIGRLEES WUN3S IMADe

SNOUNINEIAS 12VRLINED TVLLSII NS

RV LLOINNNAS DY BOLL VNS 43

S5 0083304 BT MALIS SL06) 9000
~DOVEOMES TWINIIABNL. JUINEIN »

‘4304 LOVELEE) 40 WYNSOUJ DN L390 o
SN Vive
ARDNINAIN] T I0DJ 90 LNININSI IRV LSH
S0V JNLL 15914 B4 VIVE SELLIVILLNEY

DML ANLIAASE LN TLAGNE) 1201185
-h’-gu.'._:‘:‘g

7

STV Suioue Lty ALNesHOStN ﬁ ALTRRIENOLS3Y |
previny BN Wuisl ey ANSISIBAD NOLLY N3N 1M
worves s § D0NA ame wOrvm SNOLVISN SHOSIAONS
SLINEENCIIA € BN woLUsasay 88 |- | aoinivis soey
SUUNSENSISIY

661 - vL61

$$3004d NOILLISINOIV HLIM FDViHILNI dd40

BEST COPY AVAILABLE



L.

169

ATTACHMENT
OFPP INTERFACE WITH THE ACQUISITION PROCESS

MAJOR LAWS FOR WHICH OFPP HAS IMPLEMENTATION RESPONSIBILITIES:

Armed Services Procurement Act

Federal Property and Administrative Services Act
OFPP Act

Buy American Act

Rehabilitation Act of 1973

Energy Policy and Conservation Act

Resources Conservation and Recovery Act of 1976
Small Business Act as Amended

Contract Disputes Act .

Federal Grants and Cooperative Agreements Act
Prevailing Wage Laws

MAJOR ACQUISITION REGULATIONS FOR WHICH OFPP HAS OVERSIGHT
RESPONSIBILITIES:

[ D A |

Federal Acquisition Regulation (FAR)

Federal Procurement Regulations (FPR)

Defense Acquisition Regulation (DAR)

Federal Property Management Regulations (FPMR)
Agency Implementations of Primary Regulations

MAJOR OMB AND FEDERAL MANAGEMENT BULLETINS UNDER WHICH
OFPP HAS RESPONSIBILITIES:

L2 R T R ]

OMB Circular A-109 (Major Systems Acquisition)

OMB Circular A-76 (Contracting Out)

OMB Circular A-102 (Attachment O)

OMB Circular A-110 (Attachment O)

OMB Circular A-114 (Management of Federal Audiovisual Activities)
OMB Bulletin 78-11 (Guidelines for Consulting Services)

OMB Circular A-18 (Policies on Censtruction of Family Housing)
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OMB Circular A-45 (Rental Quarters)

Federal Management Circular 74-3 (Government-wide procedures

for processing pre-award protests against contract award)

Federal Management Circular 75-1 (Ensuring consideration of user's
experience with Federal agency supply support systems)

OMB Circular A-104 (Comparative cost analysis for decisions to lease
or purchase general purpose real property) .

OMB Circular A-49 (Use of management and operating contracts)
Section 55 of OMB Circular A-11 (R&D mission budget submittal)

PRIMARY EXECUTIVE ORDERS UNDER WHICH OFPP HAS RESPONSIBILITIES:

LI S B |

Executive Order 11912 (Implementation of P.L. 94-163)
Executive Order 10582 (Implementation of Buy American Act)
Executive Order 11893 (Transfer of Functions from GSA to OMB)
Executive Order 11246 (Equal Employment Opportunity)
Executive Order 12092 (Anti-inflation)

MAJOR PROJECT INITIATIVES:

[N R TR R B |

Federal Acquisition Regulation System

Socio-Economic Programs

Acquisition and Distribution of Commercial Products

Food Quality Assurance and Specification Management

Quality Assurance for Drugs and Medical Devices

Acquisition Management System for Drugs and Medical Devices
Market Research and Analysis

Service Contract Act

Government Reliance on Private Sector for Goods and Services
Guidelines for Use of Consultant Services

Federal Procurement Data System

Real Property Assignments

Procurement by Grantees

National Supply System

Federal Acquisition Institute (FAI)

Major Systems Acquisition Policy Implementation
Organizational Conflicts of Interest

Government-Wide Profit Policy

Contract Disputes and Remedies

Patent Policy
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- Debarment and Suspension of Contractors

- Liability for Catastrophic Accidents

- Construction Contracting Policy

- Policy on Management Systems and Contractor Data Requirements
- Federal Interaction with Voluntary Standards Bodies
- Research and Development Acquisition Policy

- Prompt Payment Under Government Ccntracts

- Modern Cost Estimating and Analysis Techniques

- Buy American Act

- Resource Conservation and Recovery

- Energy Conservation

- International Procurement Code

- Study of Small Purchase Procedures and Regulations

- Procurement Organizational Structures and Flow of Procurement
Authority

- Small Business Prog.ams

- Audiovisual Management

- Nonappropriated Fund Study

- Model State and Local Procurement Code

- International Shipment 0. Household Goods

- Competition in Procurement

- Cost Accountirig Standards

- Anti-inflation

- Inter-agency Contract Administration (Cross Servicing)
- Ethical Standards for Contracting Personnel

- R&D Mission Budget Reports to Congress

- IR&D/B&P Cost Principles and Policies

- Reduction in Costs of Conferences and Symposia

- Increased Use of Small, High Technology Firms

- Reduction of Costs of Contractual Management Systems and Data

INTERAGENCY COMMITTEE MEMBERSHIPS:

- Interagency Council on Minority Business Enterprise (Member)
- Surplus Manpower Committee (Member)

- Policy and Regulation Subcommittee, Interagency Council on Minority
Business Enterprise (Chairmar

- 8(a) Subcommittee on Procurement Policy, Interagency Council on
Minority Business Enterprise (Member)
- Executive Steering Group for the Labor Surplus Area Program, Interagency
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Coordinating Committee for the Urban Policy (Member)

Interagency Committee to Study Improvements in the Commerce
Business Daily (Member)

interagency Working Group on Recycled Materials (Member)

Interagency Steering Group for Acquisition and Distribution of Commer-
cial Products (DOD, VA, GSA, Commerce, USDA, HEW) (Chairman)
Interagency Committee on Specifications Management ('Member)
Logistics Career Management Council (Member

Medical/Nonperishable Subsistence Supply Management Committee
(DOD, VA, GSA, FDA) (Chairman)

Food Quality Assurance Committee (USDA, DOD, VA, HEW, Commerce,
GSA) (Member)

Board of Visitors, American University Model Undergraduate Program
for Procurernent (Member)

Federal Acuisition Institute Policy Board (Chairman)

Interagency Committee on Training, Applications Task Team (Member)
Women in Acquisition: Interagency Specialized Work Group (Chairman)
National Supply System Advisory Board {Chairman)

Federal Audiovi ..al Committee (Chairman)

Administrative Services Reorganjzation Project (Member)

Interagency Committee on Labor-Related Procurement issues (Chairman)

Subcommittee on Government Procurement of Trade Policy Staff
Committee (Member)

Anti-inflation Procurement Council (Chairman)

Standing Committee on Procurement Policy of the Federal Construction
Council (Member)

Cost Accounting Standards Steering Group (Member)

Federal Procurement Data System Advisory Board (Chairman)
Department of Energy Patent Policy Committee (Member)

Committee on Intellectual Property and Information of the Federal
Coordinating Council for Science and Technology (Member)

Industrial Innovation - Domestic Presidential Review Memorandum
(Member)

A-E Committee on Federal Construction (Member)
interagency Committee on A-E (Member)
Task Force on Industrial Innovation (Member)
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Vil. OVERSIGHT AND REPORTING REZPONSIBILITY - FORMAL CONGRESSIONAL
INTERACTIONS

U.S. Senate

- Appropciations Committee

- Armed Services Committee

- Governmental Affairs Committee

- Select Commi’tee on Small Business
- Human Resources Committee

- Judiciary Committee

U.S. House of Representatives

- Appropriations Committee

- Armed Services Committee

- Government Operations Committee

- Public Works Committee

- Small Business Committee

- Transportation and C.ommerce Committee

Joint Senate and House

- Senate Select Committee on Small Business and House Small Business
Subcommittee on Antitrust, Consumers and Employment

VIIl. SPOKESMAN FOR PROCUREMENT COMMUNITY

Administrator delivered 80 speeches in one-year period from March 1978-
February 1979. Professicnal associations, schools, committees, and other
groups addressed included:

HEW Procurement Conference

Defense Systems Management College
Nationai Contract Management Association
Association of Government Accountants
George Washington University

National Security Industrial Association
Naval War College

National Construction Industry Council
- American Surgical Trade Association

- Practicing Law Institute

- Michigan State University

'
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Conference on Wage and Price Guidelines
American Institute of Industrial Engineers
Governor's Conference on Fighting Inflation
Industrial College of Armed Forces

MAJOR POLICY DIRECTIVES

Poli;:y Letter No. 76-1 (Procurement Policy Concerning Energy Conserva-
tion

Policy Letter No. 77-1 (Procurement of Recycled Material)

Policy Letter No. 78-1 (Minority Business Participation)

Policy Letter No. "8-2 (Prevention of "Wage Busting")

Policy Letter {Vo. 78-3 (Disclosure of Contractor Information)
Policy Letter No. 78-4 (Cross Servicing Program)

Policy Letter No. 78-5 (Motion Picture Contracting)

Policy Letter No. 78-6 (Anti-inflation Regulations)

Policy Letter of October 3}, 1978 (Deceleration of Economic Price
Adjustment Clauses)

Program Diractive (ADCoP)

MAJOR ACTIONS AND ACCOMPLISHMENTS

Build single set of contracting regulations for all agencies

Use Federal contracting to help combat inflation

Enhance minority and small business subcontracting program

Rellance upon commerciallv available supplies

Reduction of specifications; started commercial item description
system

Streamline Government purchr.asing of meat, drugs and medical devices
Overhaul Government contricting for production of films

Protect professional employees against wage busting

Revise policies and procedures for contracting out

Discipline Federal use of consultants

Collect consistent Governmer.t-wide contracting data for first time

and establishment of Federal Procurement Data Center

Direct new program of contract preference to relieve unemployment
Resolve conflict over application of Service Contract Act labor standards
to Defense contracts

Reconcile "industrial espionage" conflicts between Freedom of Informa-
tion requirements and confidential contract submissions
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Revise Federal charges for space rental

Revise Federal controls over procurement by grantees

Establish Nationa! Supply System to serve all executive agencies
Improve Commerce Business Daily to aid small business entrepreneur
Preclude placing nonessential reporting procedures and paperwork
requirements on contractors

Move the Federal Acquisition Institute (FAI) into an operational status
Elimination of duplication of effort through the establishment of

Field Contract Support Cross-Servicing Program

Issuance of new standard cost factors for use in comparing in-house
versus contracting out costs

Develop standard R&D definitions and formats for mission budget
displays

Initiate orientation and training courses for the application of OMB
Circular A-109 to Civil Agencies and to Defense major system acquisitions
OMB/OFPP joint issuance of OMB Circular A-109, regarding Major
System Acquisition
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OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20803

@ EXECUTIVE OFFICE OF THE PRESIDENT

OF FICE OF FEDERAL
PROCUREMENT POLICY

FOR RELFASE ON DELIVERY
Expected at 9:30 a.nm. .
Monday, July 18, 1977

STATEMENT OF HONORABLE LESTER A. FETTIG
ADMINISTRATOR FOR PEDERAL PROCUREMENT POLICY
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE
SUBCOMMITTEE ON FEDERAL SPENDING PRACTICES
AND OPEN GOVERNMENT
SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS
Mr. Chairman and Members of the Subcommittee:
I welcome the opportunity to appear this morning to
)
discuss S. 1264, the proposed "Federal Acquisition Act of
1977." The major objectives of the bill are to consolidate
and modernize the basic laws governing Federal procurement,
to stimulate effective competition while encouraging innovation,

and to reduce regulatory controls and specifications.

The bill incorporates a number of recommendations made
by the Comnission on Government Procurement in its 1972 report.

These include:

Recommendation No. A-2, that legislation be enacted to
eliminate inconsistenc.es in the two primary procurement
statutes, the Federal Property and Administrative Services

Act and the Armed Services Procurement Act.
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Recommendation No. A-3, that the use of foraal advertising
be required in circumstances appropriate for its use, but that

competitive negotiations be authorized as a legitimata alterna-

tive.

Recommendation No. A-4, dealing with the conduct of

competitive negotiations and the publication of evaluation

criterja.

Recommendation Nc. A-5, that unsuccessful competitors
be told, upon request, the reasons for selection of another

firm's proposal.

Recommendation Vo. A-~6, that sqle-source procurements be

authorized only when competitive procedures cannot be utilized.

Recommendation No. A-7, that the Office of Federal Procure-
ment Policy be authorized to review and change the $10,000 ceiling
for small purchase procedures when justified by significant

changes in labor and materials costs.

Recommendation No. A-8, that all agencimes be authorized to

enter into multi-year contracts with annual appropriatiocons.

Recommendation No. A-9, that current statutory reguire-
ments for advance notification by contractors of certain cost-

reimbursement type sut~ontriucts be repealed.
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Recommendation No. A-10, that a system of uniform
procurement regulations he established under the direction
of OFPP. The bill would do this by requiring that a single

regulation for all agencies be promulgated by OFPP.

Recommendation No. E-4, that the statuvtory 6% limitation

on Architect-Engineer fees be repealed.

Recommendation No. G-14, that the GAO be continued as a

protest-resolving forum.

Recommendation No. J-2, that the reguirements of the

Truth-in-Negotiations Act be extended to all procurement agencies.

I believe this type of legislation would bring about long
overdue improvementg in the methods by whiéh the Federal Govern-

ment acquires materials and services to meet its needs,

In the few monthz I have served as Administrator for
Federal Procurement Policy, 1 have become even more aware than
I was previously of the need for fundamental reform of the

Government's procurement proc.ss.

As I struggle with the thousands of pages cf duplicativé
or inconsistent procurement regulations now in being, I recognize
more keenly the need foir a single procurement regulation for all

agencies, as mandated by S. 1264.
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The Department of Defenss Inventory of Specifications
and Standards lists 43,563 current specifications and standards.
Included in this figure are 6,100 Federal specifications and
standards developed by the General Services Administration
wiich are mandatory for all agencies. Not included are the
snveral hundred classified specifications in each military
department, for which no accurate figures are available. GSA's
budget for FY 1977 for Federal specifications and standards
(development and issuance of new ones and review and update of
existing ones) was close to $5 million. Because of the many
DOD activities involved, no budget figure for the totality of
military specifications and standards is readily available,
but i+ stands to reason, based on n;mbers, that DOD's costs
would be 5 to 6 times GSA's. These data unde.line the need
to reduce these specifications, most of which are mandatory

for one or more agencies, when not mandatory for all.

Of the total procurements of the major procuring agencies,
more than half were non-competitive {i.e., negotiated with a
single source) during FY 1976. The kill's tightening of
controls on such procarements is sorely needed, in the interests

of economy and integrity of the procurement process.

Another significant provision of the bill is the limita-

¢ion on discussions in negotiat=d procurements, which is designed
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to put a stop to unfair transfusion of innovative concepts
from one proposal to anothrer, and to prevent the use of

auction techniques.

Overall, the bill is a constructive approach to all of
these problems. There is room, however, as you yourself have
recognized, Mr. Chu.rman, for improvement in the detailed
language of the bill. As a result of in-depth discussions
I have had with thé‘principal procuring agencies, I believe
that the bill would benefit “rom clarifying language and

other improvements in the following general areas:

° A clear statement that a fair share of Government

contracts should be awarded rto small business firms.

° A definition of "functional specification" which will
permit agencies to describe their minimum requirements, while
at the same time encouraging a variety of approaches or products

to be offered in response.

° An easing of the requirement that competition be
sought in all cases before negotiation of a contract with a
single source. There are cases where the abseice of competition
is manifest at the outset, and it would be a true waste of time
and resources to go through the motions of seeking competition.
There should certainly be advance notice published, where iime

permits, but not necessarily a solicitation of bids or proposalew



181

There should :lso be a means for negotiating with a single

scurce in the case of a unique or innovative unsolicited

proposal.

° Ingtead of delegating certain authorities to "Heads
of Procuring Activities,” which is not a term consistently
used by the procuring agencies, it might be well to establish
different levels of delegation within an agency for different
actions and differgnt dollar thresholds, enabling effective
mana¢ :ment control of significant actions, without unduly
burdening higher management with more routine actions. The
desired combination of restraint and flexibility might best

be achieved by making the matter subject to OFPP regulations.

° With the vast array of requlatory differences in
current military and civilian systems, the requirement for
the Office of Federal Procurement Policy to promulgate a

single regulation within two years also might not be realistic.

° It would be well to provide coverage for the problens
the Defense Department, NASA, ERDA, and some other agencies
have with regard to procurements from foreign governments
or entities, particularly if tnose procurements are in further-
ance of treaties, other international agreementl,-or other
national policies relating to intergovernmental cooperati.n

in such areas as common defense.
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® There appears to be uncertainty in some qiarters
as to whether grants are covered by the bill. This could
be madc clear by excluding grants and gimilar instruments

in the *definitions" section.

° Government corporations, with possible exceptions,
such as TVi, should be included in the bill's coverage.
Otherwise:, they will have no adequate statutory kasis for

their procurements.

° There should also be clarification of requirements
fo total cost analyses (section 302(b) (1)), certification
of cost and pricing data (section 305), and reprocurement
data packages (uection 304(b)) to prevent any overreading

of the requirements in these areas.

° The restrictions on disclosure of award information
(section 303(c)) are well intended to stop unwarranted inter-
ference in award deliberations but also could be clarified
80 as not to inadvertently interfere with internal agency

deliberations.

° Finally, we would recommend deletion of Title VII,

dealing with bid protests. -

A detailed rationale for this is attached to my
written submission for the record and the Justice Department

will add:ress this srea in their testimony.
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I am drafting suggestions in these areas which I will
forward to you shortly, and 1 expect to be working closely
with the agencies and youf staff to integrate these sugges-
tions with others you might wish made as a result of these
hearings. While some essential changes still need to be made
in the biil, we have an oppnrtunity here to develop a bill
which will be truly beneficial to both the Government and t@e
puktiic, and I intend to do everything I can to make sure we

take full advantage .of this opportunity.

In addition to the agencies testifying orally before
the Subcommittee, many other agencies have been asked to
submit written comments on the bill. I have had the oppc-tunity
to review a number of these comment;, and am pleased to see
that there is a consensus of support for this type of legis-
lation and that they make construccive suggestions for improve-
ment of the bill's language. The suggestions I have made in

my testimony reflect many of the concerns expressed in the

agencies' comments.

Thie concludes my prepared testimony. I would be happy

to respond to any questions you might have.
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TITLE VII: BID PROTESTS

In connection with the new Title VII to deal with
the handling of bid protests by the Comptroller General, I
am mindful that in introducing the bill, Mr. Chairman, you
said thet you were not necessarily wedded to the new approach
but that the problems needed to be addressed and the bill would
provide an appropriate vehicle for this purpose. I agree that

the problems should be aired and these hearings will be helpful.

As noted in the report of the Commigsion on Government

Procurement, current problems relate to a series of issues:

° the need for bidders to be better informed as to the
means available to them to obtain a review of a contract-

ing officer's decision:
the need to provide an independent review forum;

the length of time it takes to process a bid protest,
often to the point where 2ffective corrective action is

no longer practicable;

the costs entailed to all parties including bidders, the

agency, and the general public and taxpayers;

the inability of the General Accounting Office to

obtain evidence and expert opinion;

an
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® the weight it attaches to the technical judgments

of the agencies;
the possibilities of ex parte communications;

the unavailability of conference or hearing procedures
with the opportunity for subpoenas, discovery, and

examination and cross-examination of witnesses;

the inadequacy of bid preparation costs, as compensa-

tion for loss of a contract; and, finally,

the constitutionality of giving the General Accounting
Office a binding decision-making role in the bid protest

process. .

The Commission on Government Procurement gave extended
consideration to these problems. It recognized that “complex
problems underlie any analysis of the present award protest
system.* That system offers a bidder & choice of one or all
of three procedures: (1) review within the agency; (2) review
by GAO; and, ultimately, (3) review by the courts under the
Administrative Procedure Act. Each accommodates in different
ways the need for raintaining the integrity of congtract pro-
cedures with due regard for economy, speed;, efficiency, effective-
ness, independence, due process and fairness in the disposition

v o=
of bid protests.
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Particularly significant with respect to proposed
Title VII is the overall finding of the Commission as follows:

s

“While we have not found that the present
institutional structure of the award protest
system is in need of fundamental modification,
we do recommend that certain procedural changes
be made in order for the system to operate with

the greatest fairness and effectiveness."

Since the Commission report, the executive branch has
concurred in the specific recommendations of the Commission
for certain procedural changes; the General Accounting Office
has revised its procedures, reducing somewhat the time for
processing bid protests; and we have been coordinating with
the agencies and GAO proposed new regulationl tc carrv out the
Commission recommenditions for the handling of bid protests

by the agencies.

To the extent consistent with constitutioral constraints,

I am inclined to concur in the recommendation of the Commission

to continue the General Accounting Office as an award protest-

resolving forum.

The crux of the problem, however, is that the GAO role
in protests must apparently remain at most advisory, and not
binding, as Title VII would propose.
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Recently, the Attorney General reiterated his view
as to the unconstitutionality »f giving GAO final decision-
making authority on bid protests. The Justice Departi-eat
representative will be a witness on this issue before you

later in these hearings.

I have discussed this matter at length with the agencies
and others. Wholly apart from the constitutional question, I
am inclin2d to think we should as a minihum explore improve-
ments tO the curreéi bid protest procedures. Mandatory scheduling
to insure timelinezs and high-level approvals before overriding

GAO rulings are two areas where improvements could be considered.

Beyond these improvements, howéver, now is the time to
consider and then either adopt or dismiss more substantive

revisions to protest forums and procedures.
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Mr. Chairman and Members of the Subcommittee:

I welcome the opportunity to appear this morning to discuss S. 5, the
proposed "Federal Acquisition Reform Act". The major objectives of the bill are
to consolidate and modernize the basic laws governing Federal procurement, to
stimulate effective competition while encouraging innovation, and to reduce
regulatory controls and specifications. These remain unchanged from S. 1254
which the Administration supported in the 95th Congress.

Ove all, the bill continues to be a much needed and constructive approach
to dealing with the problems of too many detailed specitications, and the iack of
competition which results therefrom. Although there is still room for
improvement in the language of the bill, as you yourself have indicated, Mr.

Chairman, and although we would expect changes to address some concerns, tne

Administration supports S. 5.

My previous statement in July 1977 is a matter of record. However, |
would like to repeat our major concerns, and also toucli on some features of the

bill which still cuuse problems for one or more major procuring agencies
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Functional Specifications:

The bill's strict controls on the use of detailed specifications and its
requirement for functional specifications has been discussed at great length. |
fully concur and support those provisions. Some of the major procuring agencies
have expressed the concern that we cannot simply legislate away the
requirement for all detailed specifications. Many major defense and space
systems must rely on detailed specifications when we buy components and spare
parts, to ensure proper maintenance and readiness, and to minimize supply costs.
The Committee acknowledged these necessary exceptions in its report on S.
1264, and recognized that class waivers for the use of detailed specifications
would be necessary in some cases. We would like to continue to see that

recognition given in the legislative history.

In implementing S. 5, | would want to ensure that detailed specifications
are used in an absolute minimum number of occasions but at the same time
facilitate their use when there is a reasonable need. We would not want to
create an unnecessary paperwork burden of several levels of review in order to
use detailed specifications when they are needed. Thus, the Comraittee st ould
cxpect OFPP to give full consideration to agency needs, and in some cases

permit approval at a relatively low level.

4L8-804 O - 79 - 13
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Sole-Source Exceptions:

Another area of major concern for some procuring agencies s
noncompetitive exceptions. The only exceptions explicitly noted in the bill are
for unsolicited proposals. The general exception is "if the agency head
determines that it is in the best interest of the Government" with stringent

checks and balances.

~The Committee report on S. 1264 cites mobilization base and
standardization requirements as examples of justified noncompetitive
acquisition. However, some agencies still expressed concern that a conflict
could arise because of the requirement to publicize proposed noncompetitive
solicitations. Other sources might come forward as a result of publicizing and
"demonstrate an ability to meet the requirements for the work tc be performed"
as stated in Section 304(a{2XA). So long as we understand that the
“requirements of the work" include the attributes needed to be a mobilization
base producer, or to ensure standardization, there should be no problems in
irplementation. The Committee report should continue to include clear

guidance on these matters,

Bid Protest Authorities:

The other significant area that we addressed in our testimony on S. 1264 is
Title VII, Bid Protests. This Title was revised to some extent before the
Committee report was issued, but still is very troublesome on the question of
whether decisions of the Comptroller General on bid protests are advisory or
binding. The provision for Judicial review included in Title VII suggests that they

might be binding. However, if the Committee's intent is that they are not
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binding, Title VIl adds nothing to the role that the Comptrolier General has in
this inatter today. The Administration strongiy recommends that Title Vil be

deleted. At the very least, it should be revised to make clear that such decisions

are advisory.

On a related matter, if Section VIl is modified but not deleted, Section 601
should be revised to delete the last sentence. This sentence provides that "The
authority in ection 702(b) to authorize the award of a contract notwithstanding
a protest pending before the Comptroller General may not be delegated below
the leve! of Assistant Secretary or comparable level." Iam not aware that there
has been any significant abuse in this matter. By deleting the sentence, OFPP
would have flexibility to establish the level of delegation to accommodate the

different structure and needs of each agency and still insure liigher level review.

Now | want to discuss those aspects of S. 5 which differ from S. 1264, and

the regulatory impact this till would have if enacted.

Market Research:

The bill now includes a reference to Market Analysis in its statement of
policy. We strongly endorse this recognition. This is intended to further
facilitate the use of available marketplace solutions in filling the Government's
requirements.  tnink the acquisition of commercial products could be further
enhanced by adding the following definitions in Section 3.

(h) - change to (j)
New (h) -- The term "commercial product" means a commerc.ally
developed product in regular production sold in substantial quantities

to the general public and/or industry at an established market or

catalog price.
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New (i) -- The term "market research and analysis" means the
techniques used in formalizing an acquisition strategy to meet the
minimum essential needs of the Government through effective
competition, determination of product and source availability,

appropriate methods of acquisition and distribution, and user

satisfaction.

The following language should be added to Titie I, Section 102, Reguiatory

Compliance:

(a)(IXE) To establish and oversee a program to use market research and

analysis in the acquisition process.

Regulatory Implementation:

Under this same Section 102{2), I concur in the change that would require
OFPP to report to the Committees on Armed Services, in promulgating and
revising regulations implementing the bill. However, 1 believe the added
requirement in (2)(B) to "utilize the ptocedures established under Section 14(G)
of such Act (P.L. 93-400) to provide open public meetings," is unnecessary. P.L,
93.400 requires OFPP to hold public meetings in connection with major policy
matters. This language in the context of S. 5 could be misconstrued to require
public meetings for every revision of the regulations, which can be quite minor
and numerous. I should say that even for the most minor changes. however, we
have provided fcr public comment and appeals under our published proposals to
establish the new Federal Acquisition Regulation (FAR) system. Hearings in all

cases would not be necessary or desirable in all cases, however.
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Code of Conduct:

We concur in the inclusion of Section 103 dealing with a Contracting
Officer's compliance code. However, there are two points [ would like to raise
for the Committee's consideration. First,” contracting officer", by definitioﬁ in
S. 5, only covers warranted contract types ard their representatives. It would
not cover the rest of the 150,000 Federal personnel who have major input and
control over the acquisition process, including project managers, technical
specialists, quality assurance experts and others. A code of conduct should
extend equally to these people. Second, I do not know whether there would be
any problems with OFPP setting standards of conduct for military personnel, who
are already covered by the Uniform Code of Militatry Justice, but we could

certainly embrace and accommodate other standing codes.

Weitten and Oral Discussions:

The coverage of discussions with offerors in Section 303(a) has been
modified to accommodate the need for full and meaningfui discussions, while
still prohibiting abuses such as aucticn techniques or multiple best and final
offers, We concur with the modificaticns. However, as a minor point, [ would
suggest transposing the first two sentences of this section. As it reads now, the
first sentence can be taken as a mandate in every case to first have discussions
with all offerors in a competitive range. The second sentence implicitly
modifies this by allowing award without any discussions under certain
circumsxances. It would be c'2arer if the section were restated as follows:

"An initial offer may be accepted without discussion when it is clear
that the agency need would be satisfied on fair and reasonable terms
without such discussions, and the solicitation has advised all offerors

that award may be made without discussions. When award cannot be
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made without discussions, written or oral discussions shall be
conducted with all offerors who submit proposals in a competitive
range. Discussions shall not disclose the strengths or weaknesses of
competing offerors, or disclose any information from an offeror's
proposal which would enable another offeror to improve his proposal
as a result thereof. Auction techniques are strictly prohibited.
Auction techniques include, but are not limited to, indicating to an
offeror a price which must be m t to obtain further consideration, or
informing him that his price is not low in relation to another offe-or,

or making multiple requests for best and final offers."

Multiple Awards:

I understand that the General Services Administration will address the
problem of multiple award schedules, so 1 will not go into detail. I agree with
the new language that has been added to Section 303(e). It is important that we
retain sufficient flexibility to use multipie awards when that is the most
effective way to fill the Government's requirements. We, like you, are
convinced that the Government has not always chosen the most economical
method of supply. We have and will continue to support GSA efforts to improve

their choice and implementation of the most effective acquisition methods.

True and Free Audit Penalties:

Section 396(e) provides penalties for a contractor who, by collusion,
understanding, or arrangement, deprives or attempts to deprive the United
States of the benefit of a true and free audit of its books., Several agencies
believe this section does not enlarge the Government's current rights with

respect to auditing of contractors, or the
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penalties which muiy now be assessed agdinst a contractor. We would reccmmend
that the legislative history make clear the circumstances envisioned for
operation of these penalties.
Real Property:

You asked specifically for my views on expanding the scope of S. 5 to

include leasing of real property.

The acquisition of real property s included in the Federal Property and
Administrative Services Act of 1949, There are numerous statutes authorizing
agencies to acgquire real property. In January 1971, the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 was enacted,
placing restraints on agencies in their dealings with individuals, businesses, and
farm operations affected by the acquisition of real propertv. However, there is
no single statute applicable to all agencies, and therefore no Government-wide
policy or uniform procedures to ensure the most efficient and <conomical

acquisition of real property.

There is a mystique in Government with respect to real property that" each
parcel of real property is unique and must be uniquely acquired". This
philosophy fails to recognize that the Government's requirements are not
necessarily unique, or at least not so unique that in general only a specific
parcei of real property will do. The Government's requirement is for a
commodity to fulfill a mission need. It is no different in principle than
requirements for other than real property. In many cases, chere are alternative
solutions. In the case of real property, the alternatives might be leasehold

space, new construction, existing structures, or land. We might acquire the
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selected alternative by advertising, by negotiation, or as a last resort by
condemnation. (It is the policy of the Congress and the Executive Branch not to

condemn unless absolutely necessary, as stated in the Uniform Act of 1570).

We already consider the acquisition of space as a major acquisition and
have been moving aggressively to apply the procedures of OMB Circular A-109.
Space requirements frequently could result in the acquisition of land and
buildings, a leasehold, or other forms of "real property in being". Construction is
alreadv covered by OFPP's statutory authority. But there is no uniform act
providing the most efficient procedures for the acquisition of real property and
there are no uniform regulations governing the agencies' acquisition of real

property.

It must be realized that in real nroperty acquisition, statutes such as the
Uniform Act of 1970 will have to be considered in addition to the normal concern
for economy and efficiency -- but this is no different from soine of the socio-
economic pruvisions which now overlay the acquisition process in general. The
various socio-economic restraints applying to procurement generally can also be

applied to the acquisition of real property in being.

Having said all that, I must add that there is still too much we do not know
abc ut real property acquisition to simply add real property to the scope of S. 5 at
this time. [ would urge the Committee to explore this matter further with a

view to eventually including real property in the scope of this bill.



107

Regulatory Impact:

Finally, Mr. Chairman, you askec for an assessment of the regulatory

impact of S, 3.

This bill would affect virtually every one workiny in the field of acquisiticn
in the Government, including contracting officers, negotiators, pricing
specialists, auditors, field contract administration personnel, and those
responsible for specifying the Government's requirements. Because of its
emphasis on more effective competition, elimination of detailed specifications,
use of functiona! descriptions and reliance on the marketplece, it will require a
broader knowledge of the marketplace. It challenges almost everyone in the
contracting discipline to effectively match functional requirements with

marketplace solutions in order to achieve optimum competition.

Not everyone will be affected to the same degree, of course. Those
dealing with major systems or components of major systems and those procuring
commercial off-the-shelf products wili be affected more perhaps than those
engaged in buying replacement parts at a2 depot. However, the bill does have

potential impact on over 150,000 Government personnel and as many as 250,000

businecs firms.
It is not possible to estimate what the positive economic impact would be

in dollars and cents. More effective competition, a broader base of suppliers,

and limited use of detailed specifications will undoubtedly result in savings in the

48-804 O - 79 - 14
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procurement budget. Any estimate of savings: would be pure speculation at this

point, but we do have examples of what can be achieved already:

We estimate saving $9.3 million by having converted military meat

procurement to simplified.commercial specifications;

We have saved hundreds of thousands of dollars on just the initial
buys of other foodstuffs, towels, and underwear by simplifying the

specifications;

. We have knocked a full dollar per pound off the price of fish by
moving to commercial standards;
In all cases, the numbet of bidders -- competition — has risen

dramatically.
This is just a sample of the promise S. 5 holds open to us.

As for regulatory simplification, it is difficult to underestimate how
important S. 5 will be for streamlining the statutory and regulatory base which
today intimidates especially small business from coming to compete. This is the

promise S. 5 holds open to us.

The reduced paperwork burdens will be among the most immediately visible
benefits of S. 5. The bill would eliminate the detailed determinations and

tindings now required by both the Armed Seitvices Procurement Act and the
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Federal Property Act for most negotiated contracts. Written justification would
only be required for non-competitive contracts. Detaiied specifications would be
reduced. The requirement for a review of such specifications every five years
would be an added burden to some, but a very necessary one if we are to purge
the system of outdated or unneeded specifications. The gains in more effective

competition will more than offset any burden associated with specification

review.

As to the question of personal rivacy, [ do not anticipate that S. 5 would
have any significant adverse impact on Government personnel or on firms with

which the Goverrment contracts.

In sum, Mr. Chairman, the Administration continues to support the Federal
Acquisition Reform Act, with some changes and we look forward to working with

you on this landmark legislation.

Mr. Chairman, this concludes my prepared remarks. 1 shall be glad to

answer any questions you may have.
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Mr. FerTtic. This does not apply just to general contracting, but it
applies to the economy as a whole. First and foremost has been the
stagnation of competitive forces. Long-term improvements and perma-
nent improvements in efficiency and economy will come by learning
that we have been blessed with a very active commerical marketplace
out there that, unfortunately, we have either loft to atrophy or taken
Government actions to help atrophy.

Mr. LaFavrce. Would you expatiate on that?

Mr. FerTic. I was going to give you some examples. In a broad
sense you have seen the impact of the President’s deregulation on the
airlines. Competition, and fair competition, has increased dramatically.
At least one elernent of the consumer price index, air fares, has not
contributed to inflation.

I will use the meat example because it was a long and arduous
process to convert just our billion dollars a year of buying meat into
a8 commercial marketplace-oriented strategy. The situation we
inherited 2 years ago looked as follows:

Rigid, detailed specifications intimidated most sellers, large and
small, from even wanting to o business with us. Competition went
away. As & matter of fact, fraud set in. That is an invite to a breakdown
in your regulatory controls. We were paying over $4 a pound—actually
we were paying $2.42 a pound for hamburger. We have converted
the system now with the main thrust of getting competition in the
marketplace back to work. We have thrown out those detailed
specifications. We have gotten the Army Veterinary Corps out of
the cumbersome inspection role. We have simplified institutional
meat %urchase specifications which restaurants use. We have the
same USDA inspectors to work inspecting that meat in simplified
fashion. That $2.42 is down to $1.49 now. %‘hat is taking account of
the dramatic rise in meat prices, in addition to that.

There is no magic. It is just learning to appreciate again some of
the strengths of the economic system we have had. That has been
competition.

The second point is this. In addition to competition, the wellspring
of our standar(? of living and also the roots of our problems of inflation
go to our productivity and our technology.

In Government purchases of standarfytape cassettes, such as the
court reporter is probably using here right now, we got ourselves in a
position of writing detailed Government specifications that presribed
everything down to the type of oxide coating on the maﬁnetic tape.
Technology marches on. The productsin the commercial industry have
gotten better and cheaper by all measures—noise levels, durability, and
so forth. We got ourselves in the position where there was only one
bidder making tapes, and then only for the Government market. If I
am correct, he set up a plant in Haiti to do it. We did not take ad-
vantage of our marketplace and our technology and innovation.

So the second major thrust if you want to see improvements in the
economy and efficiency of Federal purchasing and in the economy at
large, I would be an ardent subscriber to the President’s thrust on
R. & D. and industrial innovation.

You may not know that the President personally directed a thorough
domestic policy review on industrial innovation. 1>t'; has a been a privi-
lege for me to serve on that group.
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There is the long-term strength of our economy. There is the long-
term answer to inflation.

You may also know that, despite the stringency of the President’s
fiscal 1980 budget submission, K & D. expenditures were protected
at real growth levels. These aro the long-term solutions. The only
thing that disappoints me is our political time constraints do not seem
to give us the opportunity to appreciate those things. We are more
interested in near-term band-aid solutions that do not go to the heart
of the problem They may vitiate a political confrontation but leave
these root problems unaddressed.

Mr. LaAFALcE. Is there anything else?

Mr. FerTia. Those are the two I mention now. I will supplement
the record.

Mr. LaFaLcE. In the recent issue of National Journal there was an
article indicating that you had lost out and the Department of Labor
had won out regarding the definition and implementation of the Davis-
Bacon Act as they apply to Government procurement. That is point
No. 1. I want you to comment about that.

Point No. 2, there has recently been a study by GAO in which they
called for repeal of Davis-Bacon or drastic alteration of it. That study
has been hotly, vehemently, contested by the Department of Labor,
among others,

Would you comment on both of those issues?

Mr. FerTic. I would be happy to do so. However, because it is a
complex subject, I will take a few minutes to give some necessary back-
ground first. .

The National Journal article was correct in the sense that there was
a contest, if you want to put it in that sense—that we lost out to the
Labor Department. I do not view it that way.

As a matter of background, when the Congress passed the law which
created my office, the Cflice of Federal Procurement Policy, it was a
unique action. We are the only part of OMB that has a separate
statutory charter. Our powers are very strong and very broad. 1 have
interpreted them in that light, as the Congress desiring a strong office
with some strong leadership.

We were only created in 1974.

Mr. LaFaLcE. Before we finish, Mr. Fettig, I would also like you
to comment on the present jurisdiction of OFFP, the future }'urisdlc-
tion of OFPP under the President’s reorganization scheme of things,
and then the ideal place in Government for OFPP. . .

However, please continue with our two-pronged question on Davis-
Bacon first. .

We always have to take benefit of the wisdom of individuals who
are departing the Government. ‘ . _

Mr. Fermig. I appreciate that. It seems to be the only ideal time
to do it.

As I was saying, as a matter of introduction I do not view it as a
contest with a winner and a loser. The simple fact of the matter is we
are a young office with very general and strong powers which as Ad-
ministrator I have sought to exercise. We have a morass out there of
4,000 laws on the books and 877 different sets of regulations, which I
am happy to say is now half written into one separate one.

At any rate, among the contentious or—
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Mr. LAFALceE. What is that called?

Mr. FerTia. It 1s called the Federal Acquisition Regulation. About
half of the pieces have already been out for public comment. It is
targeted for completion in August of this year.

Mr. LaFaLcE. Is it effective yet?

Mr. Ferrie. No. It will have to become effective en masse. Be-
cause of the interconnection, we have had to clean out the whole
structure. '

Mr. LaFavLce. Does that replace the ASPR’s?

Mr. FerTic. Not only the ASPR’s but the FPR'’s, the UPR’s and
all the rest; yes, sir.

It was only a contest in the sense that we needed to clarify the
limits of that authority. In many areas the overlap between the recent
law empowering OFPP and older laws had never been examined care-
fully before.

Mr. LaFaLcE. Of course the test of that is whether or not it is
going to eliminate some of the Government contract lawyers in Wash-
ington or whether it is going to double or triple the number that
are here.

_ Mr. Ferria. I wish that were the only criteria used but it certainly
18 not.

Among the most contentious areas in the purview of the Cffice of
Federal Procurement Policy I would name two: Contracung out,
which I am very pleased to say Congress now has before it a brand
new Eackage, and contract labor laws and contract wage laws. There
are three, not just Davis-Bacon.

Davis-Bacon in simple terms gives the Secretary of Labor since
1931 the power to tell Federal contractors what to pay their con-
struction workers. Since 1965 the Service Contract Act has empowered
the Secretary of Labor to tell Federal contractors what to pay their
service employees, both blue collar and white collar.

The Walsh-Healey Act is on the books. That empowers tne Sec-
retary of Labor to tell manufacturers what to pay their employees.

In the interest of comprehensiveness I shoulf note Walsh-Healey
is not an issue. It is a dead letter because of a legal complication. No
wa.ﬁe determinations have been issued for years now by the Secretary
of Labor.

Mr. LaAFaLce. What is the reason for that?

Mr. FerTic. Basically the Walsh-Healey Act itself required public
hearings, Administrative Procedures Act-type proceedings, tc apply to
wage determinations. Because of that, the %abor Department, in
- order to judge what is a prevailing wage, needed to collect data from

rivate companies. The law says that has to be public information.
hey cannot get it from the companies if they make it public infor-
mation. Hence, it is dead in the water.

I should point out that has put & lot of pressure on the Labor De-
partment to be liberal in their interpretations of what is a service
contract. Taat was the instant issue that drove this Attorney General
opinion.

The Labor Department had contended that the rework and re-
building of military engines was not a Walsh-Healey manufacturi
activity but rather should be a service contract. Therefore, they coul
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issue wage determinations uninhibited by public disclosure and set
wages for those manufacturers. Again, we are talking about——

Mr. LaFaLce. Is this DOL?

Mr. Ferria. This was the Defense Department and the Labor
Department. That is correct. :

I‘; meant an immediate increase of about $110 million to the Defense
Department had they had to shift to service contract-dictated wages.

was not anxious to join the fray, but we are there to be strong and
a focal point moderator for these interagency contract disputes.
Secretary Brown contacted the President. We were asked to look into
1t.

After & month-long review on our part, I judged that on the merit
as a matter of procurement policy the content of these contracts did
not warrant coverage as service activities but rather as manufsctur-
ing. I overruled the Secretary of Labor. on that point.

The issue over whether my generic law was sufficiently powasrful—
and we have no precedent—to override the Secretary’s earlier statutory
authority was

Mr. LAFaLcE. What generic law do you live under?

Mr. FErT1a. The Office of Federal Procurement Policy Act, Public
Law 93-400, 1974. Pertinent provisions give the Administrator
directive authority over all Federal procurement policies, procedures,
regulations, and forums. They state that each executive agency shall
follow those dictates from the Administrator. Therefore, at least on a
general reading the authority is strong. I exercise it in that fashion.

However, it was unclear. We had no precedents as to how the
Congress intended this very powerful authority to interact with e
wide variety of generic statutes. In this case it was the contract labor
statutes.

As a matter of fairness, not as a matter of a contest, we thought it
proper and Mr. Lipshutz, the President’s counsel, asked that the
Attorney General look at these statutes and look at the congressional
history and decide whether Congress did intend that strong an office.

The Attorney General’s opinion to the President—and I would be
pleased tc submit it for the record—was that, no, Congress did not
intend our authorivy to extend into, as he termed it, ‘‘the substantive
provisions of the basic socioeconomic laws.” Yes, we did have a say
n central direction over the procurement aspects. The dividing line,
which had not been established, is somewhat more clear now. %t, will
get further refinement as the office continues, which I expect it will.

Mr. LAFaLce. We will include the Attorney General's letter at this
point in the record.

[Letter referred to follows:]




Offire of the Atorney General
Washington,B. €. 20330

The President,

The White House.
Dear Mr. President,

I have the honor to comply with your request of October 30,
1978 for my opinion on the following question: .

Does the Office of Federal Procurement
Policy have the final statutory authority
within the Executive Branch on the question
of whether the Service Contract Act, the
Walsh-Healey Act, or the Davis-Bacon Act
where relevant, apply to particular classes
of Federal contracts? For example, would
the Secretary of Dcfense in the procurement
of engine overhaul contracts be required to
follew the direction of the Administrator of
Federal Procurement Policy that such contracts
be awarded pursuant to the Walsh-Healey Act
notwithstanding the interpretation of the
Secretary of Labor that such contracts.are
subject to the Service Contract Act?

I have concluded that the powers of the Administrator of OFPP
were not intended by Congress to extend to the construction of
the substantive provisions, including questions of coverage,

of the three statutes to which you refer. 1/

1/ My opinion was not requested on the underlying question
Wnether the Walsh-Healey or Service Contract Act applies to
the engine overhaul contracts, and this opinion accordingly
expresses no view of that issue.
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Your request has arisen from a coﬂflict between the
Department of Labor and the Department of the Air Force,
regarding the proper interpretation of the Wllgh-Healey Act,

41 U.S.C. § 35 et seq., and the Service Contract Act, 41 U.S.C.
§ 351 et seq. The underlying facts I understand to be as
follows. The Air Fnrece uses private contrectors to overhaul

and rebuild used jet eagines. Either the Wulsh-Healey Act or
the Service Contract Act governs the terms of these cuntracts
relating to the compensation of the contractors' employees.

Both statutes would require the contract to étipu]ate a mini-
mum wage level. Howevgr}lthe Service Contract Act would require
the contractor to pay substantially higher .;.s and would cor-
“respondingly increase the cost of the contracts to the Govern-

nent. 2/ The Air Force has contended that” .. engine overhaul

2/- Briefly, the Walsh-Healey Act requires the gontract to stip-
ulate for payment of the "prevailing minimum wag~" of the indus-
try concerned at the place where the goods covered by tae con-
tract are to be manufactured or furnished. 41 U.S.C. § 35(b).
The Service Contract Act requires a contract pravision specifying
minimum wages in accord with "prevailing rates in the:localit)”
and frinuge benefits "prevailing . . . in the locality." 41 U.S.C.
§ 351(a)(1)-(2). Prevailing wages are determined by the Secre-
tary of Labor under both statutes. Except for the bituminous
coal industry, however, the Labor Department has not made a
mininum wage determination under the Walsh-Healey Act since the
decision in Wirtz v. Baldor Electric Co., 337 F.2d 518 (D.C. Cir.
1964), held that it would have to disclose the raw statistical
data on which it relied. See also 41 U.S.C. § 43a. At present,
the ¥alsh-Healey minimum wage is $2.30 per hour, the staturory .
minimum. 41 CFR § 50-202.2. 1In contrast, wages and fringe bene-
fits under the Service Contract Act are determined for different
classes of empioyees in the light of actual practice, including

(Footnote continued on next page]
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contracts a2re subject to the Walsh-Helfey Act. The Secretary
of Labor has interpreted the two statutes and concluded that
the wages of certain employees oﬁ the contracts are to be set
under the Service Contract Act. The Comptrolle} General 3/
and one district court 4/ have held that the Secretary's inter-
pretation binds the Air Force. 1If the Office of Federal Pro-
curement Policy (hereafter "OFPP") has authority to do so, it
intends to supercece the ruiing of the Secretary of Labor by
issﬁing an authoritative interpretation of the Wal .h-Healey
and Service Contract Acts that will determine which one governs
wages under the engine overhaul contracts. The Department of
Labor -ontends that OFﬁf lacks this authority.

As a preliminary matter, it is necessary to discuss the

role of the Department of Labor in the irplcmentation of the

(Footnote continued from preceding pagel .
collective bargaining agreements. See 29 CFR § 4.164. Successor
service contractors are bound by the minimum wages and benefits in
collective bargaining agreements of their predecessors, 29 CFR

§ d4.1c.

3/ See 53 Comp. Gen. 412 (1973); B.B, Saxon Co., Inc., No. B-
190505 (June 1, 1978) (unpublished decision).

4/ Curtiss-Wright Corp. v. Mclucas, 381 F. Supp. 657, 663-66
T.N.J.71974); Curtiss-wright Corp, v. Mclucas, 364 F, Supp. 750, .
769-72 (D.N.J. 197%).
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Davis-Bacon Act, 5/ Walsh-Healey Act, g? and Service Contract
Act 7/ (hereafter the "contract labor standards statutes").
Enacted between 1931 and 1965, tﬁese statutes differ in details
of coverage, 8/ administration, and remedy, but their purpose
and basic mechanism is the same. Each was e¢nacted against the
background of the Comptroller Genernl'; consistent rule that an
executive agency may not, without statutory authority, require

# minimum level of wages under a contract when a2 qualified con-
tractor is willing to lower the cost to the government by paying

his employees less. 9/ Each serves the related goals of maintaining

S/ 46 Stat. 1494, as amended, 40 U.S.C. § 276 et seq.

-6/ 49 Stat, 2036, as amended, 41 U.5.C. § 35 et seq.
7/ 79 Stat. 1034, 41 U.S.C. § 351 et seq.,

8/ The Davis-Zacton Act zpplies to "laborers and mechanics'" en-
ploved on the construction, alteration, or repair of public
buildings or works of thé United States or Disrr}ct of Columbia.
40 U.S.C. § 276a. The Walsh-Healey Act applies €¥d "persons em-
ployed by the contractor" in manufacturing or furnishing the
“materials, supplies, or equipment" to be provided under a con-
tract with the United States or the District of Columbia. 41 U.S.C.
§ 35(a)-(b). The Service Contract Act applies to '"service em-
ployees' under any contract "the principal purpose of which is to
furnish services" to tht United States or District of Columbia,
41 U.S.T. § 351(a), but excludes work regulated by the Davis-
Bacoa or Walsh-Healey Acts. 41 U.S.l. § 356(1)-(2).

9/ See generally 10 Comp., Gen. z:4, 300-01 (1931); 15 Comp. Gen. 2,

¥ (1935); 18 Comp. Gen. 285, 295 (1938); 42 Comp. Gen. 1, 2-5
(1962); 50 Comp. Gen. £92, 598-600 (1971).
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wages at a given level and preventing the competitive aspects

of government procurement from depressing them. As stated in
the legislative history of the Rglsh-Helley Act, the statutes
"end the present paradoxical and unfair situation in which the
Government, on the one hand, urges employers to maintain and up-
hold fair wage standards and, on the other, gives vast orders
for supply and construction to the lowest bidder." 10/ They
tend to remove the element of labor costs from the competition
to be low bidder on a government contract.

With differences of detail, each statute uses the same
mechanism. 11/ The Secretary of Labor determines the "prevail-
ing rate" of wages in the "locality" for cmployees covered by

. the statute, and the contract must contain a provision requiring

that those erplovees will be paid at least that rate. 12/ All

10/ S. Rept. 1157, 74th Cong., lst Sess., at 2, Similar explan-
ations appear in H. Rept. 1162, 7lst Cong., 2nd $ess., at 2
(Davis-Bacon Act) and H.R. Rept. ©48, 89th Cong., 1lst Sess., at
2-3 (Service Contract Act). -

11, The differences be.ween the Walsh-Healey and Service Contract
Act, as they affect the dispute underlyin; this opinion, are dis-
cussed at note 2, supri. '

12/ 40 U.S.C. § 276a; 41 U.S.C. § 35(b); 41 U.S.C. § 351(a).
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of the contract labor standards statutés give the Secretary
power to interpret them through.regulations. 13/ Before the
enactment of Pub, L. 93-400, it was well settied that the
Secretary had authority under the contract labor standards
statutes to interpret their substantive provisions, including
those dealing with coverage, and the éourts and Comptroller
General deferred to sny interpretation not clearly contrary
to law. 14/ ‘
Once the Secretary of Labor has made a wage determination,
the contracting agency is responsible for notifying bidders
of the wages that must be paid and for incorporating the wage
determinatic . into the ‘contract. 15/ In addition, the contracting
- agencies are given the power to enforce the statutes both by
withhelding payments from contractors equivalent to underpayment
of wages 16/ and by terminating the contract in the case of a
violation. 17/ Reorgani2ation Plan No. 14 of 1%}9 gave the

lg/ 40 U.S.C. § 276c; 41 U.S.C. § 38; 41 U.S.C. § 353(a).
14/ See Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 507-09
T1943); Nello L. Teer Co. v. United States, 348 F.2d 533, 539-40
(Ct. C1.7196%); gurtxss-ﬁright Corp. v. Mclucas, 364 F. Supp.
750, 762 (D.N.J.”1973). &% Comp. Gen. 647, 649-51 (1974); 53
Comp. Gen. 370, 376 (1973).

18/ 40 U.S.C. § 276a; 41 U.S.C. 35; 41 U.S.C. § 351(a),

v

16/ 40 U.S.C. § 276a; 41 U.5.C. § 35; 41 U.S.C. § 352(a). With-
. Reld sums are desposited in a special account and paid to employees
on order of the Secretary of Labor.

17/ 40 U.S.C. § 276a-1; 41 U.S.C. § 3¢; 41 U.S.C.§ 352(c).
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Secretary the power to coordinate the administration of the
contract labor standards statutes by the contracting agencies
and to prescribe "appropriate standards, regulations, and pro-
cedures" for their enforcement. 18/ Under this authority,

the Secretary has promulgated regulations governing the form

of contract stipulations required by the contract lador standards
statutes; 19/ detailing the reporting and auditing requirements
of the contracting agencies, 20/ and allocating the handling

of complaints between the Labor Department and the contracting.
agency. 21/ The regulations of the procurement agencies them-
selves govern the withhoiging of payments and the termination

of con.-acts. 22/

18/ 15 F.R. 3176, 64 Stat. 1267. ‘

18/ 2% CFR §§ 4.6-7; 29 CER § 5.5; 41 CFR § 50.201.1.

20/ 29 CFR §§ 3.3-4; 29 tFR § 5.6. o

21/ 29 CFR § 4.187; 29 CFR §§ 5.6-5.7; 41 CFR §50-201.1201.

22/ See Armed Services Procurement Pegulations {ASPR) ¢y 12-1005.9,
18-704.13; 41 CFR §§ 1-12.907, 1 would note that these regula-
tions are by no means uniform. For example, the ASPRs for the
Service Contract Act authorize withholding only vhen requested

by the Labor Cuvpartment, while the Federal Procurement Regula-
tions (FPRs) for the Service Contract Act and both sets for the
Davis-Bacon Act permit withholding on the agency's initiative,.
Compare ASPR § 12-1005.9(a) with ASPR gy 18-704.13(a); 41 CFR §§
1-12,907(a); 1-18.705-9. The ASPRs alsc prescribe audit pro-
cedure under the Davis-Bacon Act in great detail which has no
counterpart in the FPRs. ASPR 49 18-704.8-704.12. Finally, the
ASPRs and FPRs apply the disputes clause of the contract to Davis-
Bacon Act disagreements with the contract in different ways. Com-
pare ASPR ¥ 18-706 with 41 CFR §1-18.706. Neither uses it where
the Service Coutrgct Act is involved.
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In 1974 Pub. L. 93-400 estabdished OFPP "to provide
overall direction of prccurement policies, regulations, proce-
dures, and forms for executive n}encies in accordance with ap-
plicable laws." 23/ To achieve this pﬁrpose, 41 U.S.C. § 40S(a)
authorizes the Administrator of OFPP to:

. « . provide overall direction of procure-
ment policy. To the extent he considers
appropriate, and with due regard to the pro-
gram activities of the executive agencies,

he shall prescribe policies, regulations, pro-
cedures, and forms, which shall be in accord-
ance with applicable laws and shall be followed
by executive agencies (1) in the procurement

of -- (A) property other than real property

in being; (B) services, including research

and development; and (C) construction, alter-
ation, repair, or maintenance of real property;

- The authority of an executive agency under any other law to

prescribe "policies, regulations, procedures, and forms of

procurcint” is expressly made subordinate to OFPP's authority

under this section by 41 U.S.C. §408. As a genefal matter, it
g

was the intent of Congress to confer upon OFPP the central re-

sponsibility for procurement policy and for developing regulations

23/ The Administrator may only make general determinztions and
cannot decide "specific actions in the award or administration
of procurement contracts.” 41 U.S.C. § 405(£)(2). In addition,
the procurcment policies and regulations of the other executive
agencies remain in force until he has acted. 41 U.S.C. § 409,
Thus, the Administrator's role is prospective; he cannot act as
an administrative court of appeal from procurement actions
alresuy taken. See generally H.R. Rept. 93-1176, 93rd Cong.,
2nd. Sess., at 10-11. '
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within the Executive branch, able to act with the force of law,
but subject to existing statutory procurement policies. 24/
Thus far the Department of inbor and OFPP agree. They
dispute whether the interpretation of the contract labor stand-
ards statutes to determine which, if any, applies to a pnr;icu-
lar class of contracts, is a matter of procurement policy vithini
the meaning of 41 U.S.C. §§ 40S(a), 408. The Depnrtneﬂt of '
Labor argues that the purpose of the contract labor stundards

statutes is to use the procure-ent'procéss in furtherance of

" the socio-economic goal of supportiig adequate wages, hours,

and working conditions, that the interpretation of the statutes
in pursuit of that goal is not a procurement matter, and that
. OFPP's authority over the labor standards statutes is there-
iore lirmited to regulating the mechanism by vwhich the Depart-
rment's socio-econcmic decisions are implem;nted through the
procurement process. OFPP contends, on the other hand, that
the contract labor standards laws are inplenent€§'on1y through
the.procurement process, that their substantive provisions are
congressional declarations of procurement policy, that inter-
preting the;e provisioﬁs significantly affects the procurement
process, and that OFPP therefore has authority to make binding

interpretations of the coverage of the statutes.

f‘/ See generally S. Rept. 93-692, 93rd Cong., 2nd Sess., at
17, 18; H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., at 14.
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Pub. L. 93-400 does not define "procurement" or "procure-
ment policy.” Its legislative history makes only one explicit
teference to the contract labor ;t-ndlrds laws. In discussing
OFPP's authority under 41 U.S.C. § 405(a), th- Senate committee

report states that its "cognizance of procurement policy would

extend to the procurement aspects of regulafions issued by the f;
social and economic agencies such as the Small Business Ad-in-.
istration, the Environmental Protection Agency, and the Depart-
ment of Labor ("Davis-Bacon, Walsh-‘{ealey, contract safety
"standards, equal employment opportunity) . . ." 25/ Plainly OFPP
was intended to have au;hority over some, but not all, aspects
of the contract labor siaﬁdards statutes. However, neither
“the Senate nor the House reports delineate the "procurement
aspects'" of these statutes. Instead, Congress' understanding

of the subject is to be found in the background information that

led to the passage of Pub. L. 93-400. .,

‘In 1969, the Commission on Government Procusement was
established by statute to examine the entire federal procurement

system and recomnend measures that would increase its economy

25/ S. Rept. 93-692, 93rd Cong., 2nd Sess., at 18. '(Emphasis
added.) '
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and efficiency. 26/ The Commission's activities were to be
focused on three areas: existing statutes, executive procedures,
and procurement organization. 21} Both houses of Congress

took the view that the principal procurement st;iutes vere

the Armed Services Procurement Act 28/ and the Federal Procure-
ment Act, 29/ which govern authority to procure property and
services and the methods used in entering and administering ﬁr&-
curement contracts. 30/ They considered that one of the Cormis-
sion's principal tacks would be to consider the possibility of
‘attaining uniformity in the Executive branch regulations and
procedures implementing these two statutes. 31/ In contrast,
Congress considered the.cgntract labor standerds statutes to

"be ameng the "ancillary" statutes vhich affect procurement. 32/
The Ccrnission was expected to study legislative changes in

the contract labor standards statutes "ir the interest of

)
26/ See Pub. L. 91-129, §§ 1, 5(a), 83 Stat. 264.

27/ See S. Rept. 91-427, 91st Cong., 2nd Sess., at 2.
28/ 10 U.S.C. § 2301, et seq. :
29/ 41 U.S.C. § 251, et seq.

30/ S. Rept. 91-427, 91st Cong., lst Sess., at 4; H.R. Rept.
9T-468, 91st Cong., lst Sess., at 15.

31/ S. Rept. 91-427, Slst Cong., 1st Sess., at 4-5; H.R. Rept.
9T-468, 91st Cong., 1st Sess., at 16.

32/ S. Rept. 91-427, 91st Cong., lst Sess., at §, 13-14; H.R.
Rept. 91-468, 91st Cong., 1st Sess., at 15,

BEST COPY AVAILABLE



215

minimizing differences of interpretltioh and of striking

a proper balance among the statutory objectives, which seek
to protect workers on the vne hn%d, and to achieve efficient
and economical procurement on the other." 33/

The Commission on Government Procurement submitted its )
final report to Congress in 192i. 34/ 1Its first and princip;l.ﬁf"
recommendation was the establishment of an OFPP with lutﬁority'f-
to direct procurement policy throughout the Executive branch._ggl
The Commission regarded OFPP as the device through which many,
though not all, of its 149 recommendations would be implemented. 36/
Both the House and Senate legislative histories state unequivo-
cally that the purpose‘bf'Pub. L. 93-400 was, with exceptions
- not relevant here, to create an OFPP with the powers and func-

tions reccmrenied by the Commission. 37/ The Commission's views

35/ H.R. Rept. 91-468, 91st Cong., lst Sess., at 15, 28.

. L d ]
34/ Report of The Commission on Government Proclrement (1972)
Thereafter "CGP Report"). ~ .

35/ CGP Report, vol. 1, at 9; see H.R. Rept. 93-1176, 93rd
Tong., 2nd Sess., at 4; S. Rept. 93-692, 93rd Cong., 2nd Sess.,
at 15; "Office of Federal Procurement Policy,' Hearings Before
a Subcommittee of the House Committee on Government Operations,
23rd Cong., lst Sess. (hereafter "House Hearings"), at 318.

36/ CGP Report, vol. 1, at 12-14; H.R. Rept. 93-1176, 93rd Cong.,

7§d Sess., at 26-2B; S. Rept. 93-692, 93rd Cong., 2nd Sess., at
15.

37/ H.R. Rept. 93-1176, 93rd Cong., 2nd Sess., at 3, 4; S. Revr.
53-692, 93rd Cong., 2nd Sess., at 13.
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on the relations between OFPP and the contract labor stendards
statutes are therefore the princ?pal indication of.CongressionaI
intent on the subject. 38/ ' j _
The Commission was aware that numerous socill and econonié
programs were implemented through the grocureleét process, in-
cluding the contract labor standards statutes. 39/ It took th;f"f'
view that these programs were contrary to the general procure-
ment policy of buying from the lowest responsiblé bidder, im-
posed substantial cost and administrative burdens on the govern-
ment, and imposed serious burdens on contractors. 43/ The Com-
mission believed that the lack of a single administrative auth-
ority above the program';nﬁ procuring agencies 41/ was in part
-the czuse of these problems. It considered the interpretation

of the contract wage-hour statutes, particularly the Davis-Bacon

38/ See, e.g., Doherty v. United States, 404 U.S5.,28, 34-36 (1971)
[Douglas,”J, concurring); Bindczyck v. Finucane, “342 U.S. 76, 0-
83 (1951). See generally 7K Sutﬁerlnnd. Statutory Construction

§ 48.11, at 212.

39/ See CGT Report, vol. 1, at 11, 33, 114-15. Among the socio-
econcmic goals, the Commission listed preferences for domestic
contractors, abatement of pollution, prohibiting racial discrin-
ination by contractors, favoring small business, maintenance of
labor standards, and prevention of corruption. 1d. at 114-15.
40/ 1d4. at 111-12, 121-22, '

41/ 1d. at 11, 119.
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and Service Contract Acts, as one of the major socic-economic
burdens ¢~ the procurement process. 42/

However, the Commission did not recommend that OFPP be
given power to Jjnterpret the statutes govcrnini'iocio-econo-ic '
programs. It recommended instead that the Congress and the .

. Executive branch reexamine the socio-economic programs appliedf
to the procurement ﬁrocess and their applicatijon, thst their
dollar threshhold be raised, and that their cost be made more
visible. These recommendations did not name OFPP as the imple-
menting agency, in contrast to several other Commission recom-
mendations. 43/ The Commission's comments on the contract
labor standards laws af? thus consistent with the legislative

- history of its establishing statute; they.point out possible

faults in the substantive aspects of these prograns but con-

sider thenm a ratiter for further Congressional action.

.‘.

42/ 1d. at 33, 116-17, 120. .

43/ 1d. at 118-22 (Recommendations 43-45). The Commiss_on's
Recommendation 10 was that OFPP develop, as far as feasible,

8 uniform system of procurement regulations. The discussion

of that recommendation, however, considers regulations imple-
menting the contract labor standards laws to be "collateral" rather
than "procurement” regulations. Jd. at 31-33, Procurement
regulations are limited, in the Commission's view, to the Armed
Forces Procurement Regulations, the Federal Procurement Regula-
tions, and their equivalents in several semi-autonomous pro-

curing agencies.
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Congressional consideration of the-Commission's Teport
supports this view of the Commission's recommendations. I
find particularly significant thé testimony of Comptroller
General Staats,-n member of the Commission, who testified  ~
in both House and Senate hearings on OFPP's authority ovef
socio-economic programs implemented through.pfozurenent.
Before the House subcommittee, he stated that he construed ;'
the section of the bill which became 41 U.S.C. § 408 not to
affect the specific statutory suthority of the Department of
Labor to make wage determinations under the Davis;Bacon or
Service Contract Acts. 44/ Congressman Hollifield, Chairman
of the subcommittee ané Vice-chairman of the Commission, did
not disagree. 35/ In the Senate hearings, Senator Roth asked
the Compiroller General vhether OFFP would have autherity to

deteyr.ine vhetheyr procurcrment should be used to pursue socio-

44 House Hearings, supra, n. 35, at 366.

45/ House Hearings, suprs, n. 35, at 355. In subsequent written
questions, the subcommittee suggested that additional language
"may be necessary" to clearly incorporate the Comptroller Gener-
al's construction and asked {im to submit a proposed modifica-
tion. Although the Conptroller General did so, the subcommittee
took no further action. Id. at 364,
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economic goals. Mr. Staats replied:

These provisions of law today which the
Commission described as having social objec-
tives as well as procurement cbjectives are
for the most part -- if not exclusively --
in the statute, It would require a statutory

activn to modify them, -

The Commission has debated this general )
subject at great length and, subject to cor- o
rection from my colleagues or from the Chair-,
man, who was also a member, it was our view,

1 believe, that the OFPP would not be concerned
with these kinds of issues; that these should

be matters for the Congress to pass upon in

the form of modifications and legislation,

rather than wiping the slate clean and delegating
that kind of role to OFPP itself.

This gets back, in part, to what we were
talking about a {ew minutes ago. There must
be an initiative somewhere in the executive
branch in a great many of these cases before
Congress itself can act objectively. The social
ebicctives are written through a great rany
stetutes., The list is very long,. But the
injtiative could cone from a central point,
and a coordinated executive branch position
could be developed as a way of raising the
question in the Congress on both existjing
procurement legislation and new procufement
legislation. 16/ -

Senator Chiles, Chairman of the subcommittee, former member of
the Coamission, =nd Senate sponsor of the OFPP legislation,

ended the discussior by sayving that “ ke bill would give OFPP

46/ "Istablishing Office of Federal Procurement Policy," Hearings
Before an Ad Hoc Subcommittee of the Senate Government Operations
Committee on S. 2198 and S. 2510, 93rd Cong., 1lst Sess. (here-
after "Senate Hearings") at 223. Senator ghzles. Chairman of

the Senate subcommittee, had been a member of the Commission.
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authority to insure that the procureneni agencies pursued
statutory suiio-economic gosls in & uniform manner but would
not give it "any suthority by ruie or regulation-making powers
to go forward on “eir own on social objectives:" 47/ Both h;
and Senator Roth concurred with the Comptroller General's view .
that OFPP's only substantive role in this area was to make - vflp
reccmmendations to Congress. 48/ This is the whole of congres-:"
sional consideration of the problenm.

These materials lead me to the coaclusion that neither
"the Commission nor Congress intended to give OFPP authority
to overrule the program agencies in their interpretation of
the sutstantive aspeCts'cf statutory socio-economic programs
irplemented through the procure=.nt process, In creating the
Corriscsion, Ceongress intended it to reconnend changes in "an-
cillary" statutes affecting procurement, including the contract
labor standards statutcs: The Commission, howevey, did not
consider these programs as "procurement;" instead it viawed

then as extraneous burdsns on the procurement system. 49/ While

47/ Senate Hearings, supra, n. 46, at 224.
48/ Senate Hearings, supra, n. 46, at 224-25,
49/ See CGP Report, vol. 1, at 111-18. The report refers

To the Labor Department's wage ~hour regulations as "collateral" -
ones that "affect" procurement. Id. at 33.

BEST AVAILABLE COPY



22}

the tone of the Commiscion's report is hnsympathetic to this

use of procurement, it does not recommend that OFPP be empowered
to lessen the burden by modifying the substance of the programs.

Instead, it recommends further study of the socio-economic pro-

grams and a more realistic assessment of their cost to the

government. S0/ The Commission also recommended that legisll-;g

tion to consolidate and clarify the contract wage-hour statuteil:

be studied. 51/ To the extent that CongreSsAconsidered the
matter, the sponsors of Pub. L. 93-400, who had been members
.of the Commission, appear from the legislative history to have
accepted the view that OFPP could not alter the substantive
aspects of statutory soﬁib-economic programs. One imporiant
- substantive aspect of those prograns was the Secretary of
Labor's stztutory powver to nake thy substantive determinaticen
as to which statute applied to a particular contract.

‘ In addition, ihe lack of Congressional atte?Fion to OFPP
power over the substance of these programs is sé;ong evidence
that Congress did not intend tc give it that power. As the

Commission report points out, these programs servé a broad

variety of interests: labor, environment, small business,

50/ CGP Report, vol. 1, at 189 (Recommendations 43-45).
51/ CGP Report, vol. 4, at 169, 179-84,
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anti-discriminztion, protection of dome;tic industry, and
others, These interests have beep represented by active and
zealous partisans who have received the considered attention
of Congress. The contract wage-hour statutes in.ﬁnrticulnr
are the result of a strong legislative concern that the govern-
meni's generai interest in efficient, econoﬁicil procuremeht‘
vill not be saiisfied at the expense of contractors' employeés. 52/
While the Commission recommended that the substantive socio-
economic statutes be reviewed and modified, it concluded that

task should be left for another day. Public Law 93-400 was

not intended itself to modify these statutes, and did not have

that effect. In the light of the legislative history of the

"

tatute est:™lishing the Commission on Government Procurement,
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on OFPP's effect on the substantive aspects of these programs
is persvasive evidence that (ongress did not intgnd tc inter-
fere with existing agency power to make policy iff these areas

that would affect procurement., See generally NLkB v. Robbins

Tire & Rubber Co., ___ U.S. __, 98 S.Ct. 2311, 2324-25 (1978).

Thus, the legislative history of Public Law 93-400 recog-

nizes a distinction between the "procurement aspects™ of the

52/ See H.R. Rept. 1162, 74th Cong., 2nd Sess., at 2 (Davis-
Bacon Act); S. Rept. 1157, 74th Cong., lst Sess., at 4 (Walsh-
Healey Act); H.R. Rept, 948, 89th Cong., 1lst Sess., at 3 (Ser-
vice Contracting Act).
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contract labor standards statutes and the substantive enforce-
went of those statutes. OFPP was given authority to set policy
over the procurement aspects in fhe interest of uniformity but
it was not given substantive authority over the achievement of

socio-economic objectives. This division of responsibility '

corresponds with that originally recbgﬁized under theicontrlct.;“ﬁ
labor standards statutes -- the Department of.Labor sets the §
basic interpretation of the Acts and establishes the wage rafes;
and the individual contracting agencies implement tﬁe Acts
' . through the exercise of their procurement functions. This divi-
sion of responsibility was altered somewhat by Reorganization
Plan Nu. 14 of 1950 whiéh'empowered the Secretary of Laboy to
“prescribe uniform implementing regulations binding on the pro-
curezent agerncies. This latter function of the Secretary cor-
responds with the authority now conferred on CFFP in the in-
terest of achieving uniformity in the implementa}{on of the
"procurement aspects'" of the contract labor standards statutes.
The quite arate responsibility of interpreting and enforcing
the socio-ecuniomic purposes of the contract labor standards
statutes was not conferred on OFPP.

In conciusion, the question whether a particular class
of contracts is covered by the Walsh-Healey or Service Contract
Acts is one for the decision of the Secretary of Labor, not-

withstanding Pub. L. 93-400. In making that decision, the
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Secretary must exercise discretion within the broad limits

of the langusge of the two stltutes. The exercise of this

.s‘

pouer by the Secreury is subieci of course, to ycur super-
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Mr. Ferria. I am going to get to the GAO report in a minute.

You may not know but wghen we passed the CFPP law we were
among the first to put a sunset provision in it, which is being widely
touted now for general applicability. I think it is a good provision.

The first 5 years run out for this office this year. I have every con-
fidence it will be reauthorized.

Mr. LaFaLce. What is your reauthorizing committee?

Mr. Ferria. Government Operations, chaired by Mr. Brooks.

The Senate has already held hearings——

Mr. LaoFaLce, Which subcommittee?

Mr. Ferrie. I imagine it would be handled out of the Legislation
and National Security Subcommittee.

Even the labor unions, which as you may know or at least expect
were very incensed over my intrusion in the labor matters, have
testified 1n support of continuing this office.

This is the main point I want to make in getting to the GAO ruling.
Even without directive authority-—and that is appropriate—in many
of these matters, an office such as mine at this level, at the White
House level, is an invaluable service in bringing to the fore an account-
able forum for tackling these tough issues. This fight between the
Defense Department, NASA, and the Labor Department has gone on
for years and years. It has done nothing but fester.

e have more court cases, and as you say generally, more income
for lawyers fo. want of an effective high-level forum. That is not sayin
there has not been any, but in terms of accountability try to trac
down at any given time or year which OMB budget examiner, which
White House staff member, or which domestic policy staff member is
the resident arbitrator, and you cannot find them.

OFPP did offer—and I have used it as an effective forum—to be an
accountable arbitrator. In that vein we have not simply walked away
from these difficult issues.

Immediately after my action on the aircraft overhaul contracts,
I asked that we convene under my chairmanship an interagency group
to look at the gamut of these issues. I will not even give you a headache
with some of the technicalities but there have been festering problems.

Mr. LaFaLce. Do you include Davis-Bacon and those provisions
within your list of 40 preferential programs?

Mr. Ferria. That is correct.

Mr. LaFaLce. That would be included?

Mr. Ferrie. These are socioeconomic requirements implemented
through Federal contracts—in this case wages to be paid to the
workers.

The issues on all these wage laws are deeply held by the agencies,
but I want to say this: Congress has given us those laws for good
reason. We do not want competition to run to the point where we
squeeze blood out of the workers. Those laws are there for good reason.
Nevertheless, theie is plenty of room for improvement for administra-
tive reform.

We have now completed an options paper that lays out in very fine
and clear fashion what administrative reforms are possible. They are
contested, of course, for the most part. That options paper has been
prodvid%d to the Cabinet officers. TEey will use the appropriate forum
to decide.
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That is a service that I think OFPP has played in spite of or even
in light of the Attorney General’s ruling. Even if we are not to be the
unilateral implementers of any change, that focal point has been
very important.

In regard to the GAO report, the administration does not support
repeal of Davis-Bacon or the other contract wage statutes. They are
important and they can be adriinistered effectively. They can serve
a very important social purpose. That may seem odd to say with
inflation as rampant as it is and labor costs being of concern.

However, I have conducted hearings in county courthouses where
workers, through repetitive competition, have had their wages busted
down to minimums. They have kids in school. They have mortgages
to pay. There are moderating requirements here to protect the workers’
interest. Those laws do that. We do it much better administratively.

The Labor Department has provided a very strong rebuttal to the
GAO report, which I will note for the record was only in draft form.
They have not issued a final report, not yet had the benefit of laying
their analysis side by side with the Labor Department’s.

I would be pieased to submit that for the record, too.

Mr. LaFaLce. That would be too voluminous.

At this time I would like to introduce into the record a letter
from the ranking minority member of the full Small Business Com-
mittee, Representative Joseph M. McDade, a Republican from
Scranton, Pa. It regards the impact of the President’s trale agree-
ment on America’s labor surplus areas.

[Mr. McDade’s letter follows:!

HousE oF REPRESENTATIVES,
Washington, D.C., April 4, 1979.
Hon. JouN J. LAFALCE,
Chairman, Subcommitlee on General Oversight and Minorily Enterprise, Commiltee
on Small Business, Cannon House O flice Building, Washington, D.C.

Dear Jonn: Thank you, Mr. Chairman, for giving me the opportunity to
resent my views on the impact of the President’s Trade Agreements on America’s
abor Surplus Areas. Because of an unavoidable conflict with an Appropriation’s

Subcommittee Hearings, I am unable to attend your hearing today.

I was pleased to see that the President has rescinded his plan to void small
and minority business set asides on applicable Federal contracts over $190,000.
I am, however, deeply concerned by current unwillingness to acept labor surplus
svea set aside programs for small businesses. In light of President Carter’s Exec-
utive Order, that strongly supported labor surplus area programs, I am surprised
that the President’s Trade Negotiator has not found some way to deal with the
problems of unemployed Americans, other than offering new sales opportunities
to big business.

It appears to me that Federal employment programs, like the labor surplus
area set asides which are carefully targeted, would go a long way toward helping
unemployed workers find stable private sector jobs and would substantially
reduce continuing pressure for the more broadbased pro%rams, that create public
sector jobs with only a potential for private sector placement. Labor surplus
area set asides can be carefully calibrated to the needs of communities that have
skilled and willing workers, but little in the way of job openings. This program
helps to avoid dislocations of workers that leave federally funded schools and
hospitals vacant. In addition, this program also helps to prevent the expenditure
of substantial sums of federal money to build new schools, hospitals, roads and
sewer systems in the areas where workers move to find new jobs.
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The labor surplus area programs are the kind of targeted programs that we
should be supporting, not dismantling. I urge the administration to very carefully
consider who, the real beneficiaries of this trade plan are; and, what benefit

they will provide in relation to the system the administration seems so eager
to abandon.

Sincerely,

JosePH M. McDabE,
Member of Congress.

Mr. LaFaLce. Mr. Fettig, the hearing this morning has been wide-
ranging in its scope. All the issues have been extremely important.
Let us not forget that the primary focus of this morning’s hearing
was and remains the impact of the international procurement code
upon the labor surplus set-aside program. Let us not forget that the
final agreement has not been reached yet between the United States
and the other countries.

In my judgment, prudence on the part of the President and the
administration dictates equally to zealous efforts to exclude labor
surplus programs from the provisions of the international code as
prudence dictated exclusion of the small business and minority set-
aside prograrns.

I repeat that the individuals within Congress most interested in the
labor surplus set-aside program are the same individuals who are
interested in repeal of the Maybank amendment and are the same
individuals who are the most natural allies of the President for final
apK/foval and ratification of the ultimate MTN agreement.

r. Ferrig. That is a cogent analysis, and I will be sure to com-
municate that another card has been played.

Mr. LaFaLce. Thank you very much.

[Whereupon, at 11:46 a.m., the subcommittee adjourned, to
reconvene subject to call ~f the Chair.]
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