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Tax Adjustments in International Trade: GATT Provisions and
EEC Practices
1. Introduction

Some ..merican businessmen have expressed concern that their com-
petitive positions, both in their home market and in markets abroad,
have been disadvantaged because other countries levy heavy consump-
tion taxes on imports and grant exemptions or rebates of such taxes
un theii expoits. They do iiot consider the levying of consnmption taxes
on imports into the United States and exemption or rebate on export
of American consumption taxes as comparable because such taxes
are collected at relatively low rates, are primarily collected by state
and local governments rather than the Federal Government, and are
not as visible as systems in other countries. Although virtually all
countries have a general consumption tax system with the inevitable
levy on imports and rebate or exemption on exports, the complaints
by our businessnen are primarily voiced in terms of tax adjustments
on goods in Europe—specifically the tax-on-value added. Many of
these businessmen also believe that the direct tax burden (corporate
income tax) in Europe is much lighter than it is in the Thited States,
and sinee the provisions of the General Agreement on Tariffs and
Trade (GATT) permit tax adjustinents on imports and exports for
consumption taxes but not for income taxes, American producers are
diszdvantaged.

This paper explores GATT provisions on tax adjustments for im-
ports and éxports, tax adjustments ea traded goods in the European
Iconomic Community. direct and indirect taxes and tax shifting as-
sumptions, corporate prefits taxes among the major trading countries,
efforts to resolve the isstte, and tie relationship Letween the remission
on exports of indivect taxes and countervailing duties.

I1. GATT Provisions
Application of Domestic Tuves to Tnports

The GATT prolLibits levying on imported products any “internal
taxes or other internal chairges of any kind in excess of those applied,
dirvectly or indirectly. to like domestic produets™ (\Article III:2) and
enjoins the use of such internal taxes in such a manner as to afford
protection to domestic products.? The GATT allows countries to im-
pose on imported products (at the time >f importation or subsequently)

A similar prohibition In Article IT «see Annex for tuxt) relates only to items contalned
in the achedales of concexslons, buand against fncrease in dutles ¢of other charges. Items
nout 0 bound are not covered by Article I, Articles IT and IXI, when read together, suggest
that the drafters of the GATT maj have had {a mind the fact that, untike tariffs, Internal
tares are generalls not the sabject of traditional trade negotiatione and fi Is therefore
fmportant to ensure that protectivn §5 achieved by tariffs rather than internal taxes.

(1)
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all consumption taxes up to the amount which would have been im-
posed on those products had they been produced and sold domestically;
the GATT prohibits imposing internal taxes on imported products in
excess of internal taxes on like domestic products.

Countries have traditionally 1mposed domestic consumption taxes
on imports. Provisions similar to those in the G.ATT have been used
in commercial treaties and agreements for over a hundred years and
were contained in bilateral trade rereements between the United States
and other countries from almost thn beginning of the reciprocal trade
agreements program in 1934. This concwt was carried ever into the
GATT in 1947, as proposod by the United States and other countries,
reflecting the practical view that governments and businessmen would
not have accepted procedures which exempted competing imported
goods from consumption taxes imposed on similar domestic goods.?

Countries apply the GATT provisions in accordance with their own
domestic consumption tax system. In countries where multistage con-
sumption taxes are lcvied on all transactions, whether wholesule or
retail, such as under the tax-on-value added which is imposed at the
same rate on imported and domestic goods (discussed in later para-
graphs), the tax is Jevied on imports at the border and on subsequent
transactions. In countries without multistage taxes, domestic consump-
tion taxes are usually levied on imports at the import stage, if that
corresponds to the stage at which the tax is imposed domestically, or
at stages subscguent to the import stage. The Canadian Federal 12
percent manufaciurers sales tax and provincial retail sales taxes, the
United Stutes Federal and stace excise taxes and state and local retail
sales taxes in 47 states and the District of Columbia, and the British
pulchaye tax (collected at the wholesale stage) are all imposed on
imports in the same manner and rate as they are imposed on domestic
products. They may be less visible to the foreign exporter if they are
coilected subsequent to the import stage. The G.ATT provisions on
tax treatment of imports apply to all consumption tax systems with-
out regard to their form.

The purpose of taxing imports—whether at the time of importation
or subsequently—Iis to ensure that foreign products do not receive
more favorable tax treatment than similar domestic procucts. To

3 The recordz of the Committee on Finance {ndicate the difficuities which can arise when
a country declates from this practlce. As indicated in ¢he Report of the Prestdent’'s Corr.
mission on International Lrade and Investment Pollcy (GPO. July 1971, footrote at 103),
ths Unlted States at‘empted & limited type of border tax ndjustments freeze carly in the
trade agreeaents program. The Tnlied States insested provislons in three early bLilateral
azreements (with Brazil, Colombia and Cuba) negotlated under the 1934 Reciprocal Trade
sgreements Act freezing Internal taxes on imported products whuk respect t¢ which tarift
concesstods had been granted. Practical problems emerged almost !mmedia.ely, however,
and the policy was abandoned in 1935. Subsequent agreements contalnel a provisioa per-
mitting either party to apply to impoits a tax equivalent to any intern.! tax imposed
on products produced and sold domestically. Sce Extendinz the Reclprocal Trade Agree-
menty #ct, Hearings before the Committee on Finance, United States Senate, 75th Congress,
1st Sesslon, at 39.
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exempt importea goods from sach consumption taxes or to levy such
taxes at a lower rate on imported goods would discriminate against
domestic products in favor of imports.

Tax adjustments on imports are permitted under GATT only for
taxes on products; that is, consumption taxes, The GATT prohibits
levying any tax on imported products to compensate for direct taxcs,
including income taxes, ‘evied or. domestic producers. The provision
is apparently based on the assumption that income taxes are “paid”
by the legal tax payer, whereas consumption taxes are “paid™ by the
consumer.,

Tax Treatment of Ewxports—“Indirect” Tawes

The GATT permits countries to exempt exported products from
domestic consumption taxes and to rebate to exporters such taxzes as
may have been collected on the exported product. This principle was
originally suggested by the Ulited States in September 1946 iz its
Suggested Charter for an International Trade Organization (ITO)
of the United Nations.*

The GATT was negotiated the following year, based on the com-
mereial policy provisions of the draft ITO charter, as an interim multi-
Iateral trade agreement pending the establishment of the ITO. How-
ever, the United States was coneerned in 1917 about the ability of some
of its agricultural producers to compete in the world market without
benefit of export subsidies. Under these circumstances, the GATT ex-
port subsidy provisions were limited to a notification and consultation
procedure. Since the original GATT allowed export subsidization,
there was at that time no reason for the GATT to specifically note
that the excmption or rebate on exports of consumption taxes could
not be considered to be & subsidy.

Nevertheless there was a recognition of this priaciple in the anti-
dumping and countervailing duty article of the GALT (Auxticle VI:4).
This article, unchanged ‘skgce 1947, provides that any consumption
tax exemption or rebate on éxports shall not be the basis for imposinz
antidumping or countervailihg duties. Our own Antidumping Act,
1921, contains a similar legislated provision. The Act specifically
directs the Secretary of the Treasury, in his calculations of dumping
margins (usnaliy the difference between purchase price and home
market price), to add to the purchase price “the amount of any taxes
imposed in the country of exportation upon the manufacturer, pro-
dueer, or seller, in respect to the manufacture, production or sale of
the merchaadise, whiclt have been rebated, or which have not Leen
collected, vy 1eason of the exportation of the merchandise to the United
States.™ (19 U.S.C. 162.) The Congress presumably did not consider
tue rebate to exporters of production or sales taxes as contributing
to the margin of dumping but rather considered such rebates to be a

% Artlcle 23 :2, Text contained in Annex.
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legitimate procedure which does not contribute to unfair price
discrimination.

The GATT p:ovisions permitting rebates of domestic consamption
taxes were made more explicii in 1957, following a major Review
Session of the GATT Contracting Parties, in Ad Article XVI.* The
principle was repeated in connection with new provisions which came
into effect in 1962 among the major trading countries prohibiting the
granting cf subsidies on nonprimary products, inclucing a prohibition
of the exemption or rebute on exports of domestic charges or taxes
other than domestic consumption taxes (see below). ‘

Tt is a universally accepted concept-—incorporated in our own do-
mestic law—that since exports are not consumed in the country of
production. they sheuld not be subject to consumption taxes in the
country of production.

It should be noted that, in accordance with the GATT provisions
concerning consumption tax treatment of (xpurts, the United States
exempts from or rebates on exported products all state and local sales
taxes (46 states and the District of Columbia), as well as Federal and
state excise taxes on those exported products. Thronghout most of the
post-Worki War Il period, our Federal excise taxes were imposed
on a wide range of products.® often at relatively high rates. Only :
foew products are subject to Federal excise tax today.

Even in interstate trade within the Tnited States it is customary to
exempt from state consumption taxes or rebate such taxes te manu-
facturers of “exports™ to other strtes.

Lax T'reatment of Exports—-Direct” Taxes

As noted earlier, the major trading countries agreed in the GATT
not to grant export subsidies on nonprimary products and defined
subsidies to include rebates to exporters of direct (income) taxes and
social security taxes.

This provision came into effect in 1962 after the major trading
countries entered into a “Declaration Giving Effect to the Provisions
of Article XVI:4." ‘This Declaration was developed in a Working
Party on Subsidies whose report noted that the governments prepared
to accept the Declaration “agree that, for the purpose of that declara-
tion, these practices generally arve to be considered as subsidies.”
Among those listed were:

“(e) The remission. cafculated in relation to exports, of direct taxes
or social welfare chargzes on industrial or commercial enterprises;

4 “The exemption of an exported product from duties or taxes borne by the like product
when Jdestined for domestic consamption, or the remiaslon of auch dutles or taxes In amounts
not in excess of these which have accruad, shall not be deemed to be a subsldy.”

s For example, ajcohiolle beverages, tolmeco products, motor vehfeles aand parts, tirex and
tubes, buslness machines, household applisaces, firearms, fur articles, tnotor fuels, coal and
coke, copper. lumber, vegetable olls and seeds. Jewelry, lugeage, musical instruments, radios,
sporting goods. cosmetics, phonographs and phonograph records, televislon sets, sugar, and
refrigerating equip.aent. .
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“(d) The exemption, in respect of exported goods, of charges or
taxes, other than charges in connection with importation or indirect
taxes levied 2t one or several stages on the same goods 1f sold for in-
ternal consumption; or the payment, in respect of exported goods, of
amounts exceeding those effectively levied at one or several stages on
these goods in the form of indirect taxes or of charges in connection
with importation or in both forms.”

Some countries accepiing the Declaration had rebated on exports
part or all of thelr emplovers’ social security taxes (France) and
part or all of their corporate income taxus (Japan). The Declaration
clarified which taxes would be eligible for adjustment on export.

IHl. EEC Practices

The European Eeconomic Community (EEC) Council of Ministers
decided i 196£ to haruomze by 1970 its member states’ consumption
tax systems alonyr the Yines of the French tax-on-value added (TV.A. or
“taxe sur Iz valenr ajoutée). The TVA, in use in France since 1954,
has also been adopied by Germany, Ireland, Italy, the Netherlands,
Luxemhourg. Belginm. Denmark and Sweden and Norway. The
TUnited Kingdom. Ausiria. and Finland have announced their inten-
tion to adopt the TV A system in 1973. The TV A has or will replace in
all of these countries a previous national general consumption tax
Sys.~m. These countries have long relied on consumption taxes as
importan: " cal tools and have for many years made ad]ustments for
theso taxes on imporis and exports.

The TV.\ is a consumption or sales tax collected each time a good
(whether 2 raw material, sem1pr)9cessed or finished product) is-sold,
but the fax base at each stage is only the value added by the seller.
TWhile the TV.A fax base can be computed in different ways. countries
currently applyving the TVA have chosen the simplest alternative.
Tnder the TV.A a businessman bas a gross tax lability eaclr month
of th total amonnt of Lis sales times the fax rate, say 10 percent, His
invoives to his enstomers show this 10 percent as part of the purchase
price. From this grss Hability he deducts TVA he paid on his pur-
chases. His sappliers will have itemized the TV A payments on their
invoixs to kim. His net TVA liability is the difference between the
two fizures. If tk> fax paid by him on his purchases (a credit} ex-
ceeds the tax paid 7o Lim on his sales (a debit). he may apply to the
authorities for a r~furd or earry aver the net credit to succeeding
months.

For example. wien a2 mannfacturer buys £10.000 worth of materials
and sells products weorth 820060 in a particular month, the differ-
enee- -SHagkt — i< tLa added value for the firm's product or products
in that month. At x It pereent TVA rate. his net TVA tax liability
i3 S100 whatLer er saf the firm made a profit in that month. This
process is repwatel thormglomt the distribution chain until the prod-

03-H-i3— 2
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uct is sold at retail to the firal consumer. Since the individual con-
sumer cannot deduct the TVA, the process ends there.

The net tax base (and also the revenue) resulting from all these
transactions is the equivalent of that under a retail sales tax at the
same ad valorem tax rate. It differs from a retail sales tax principally
in that the government gets part of the revenue ultimately paid by the
consumer at the earlier stages of production and distribution and
therefore it reduces the possibility of tax evasion at the retail stage.
Setting aside for the moment the complex question of tax shifting. the
TVA do es not enter into the cost structure until the final sale to the
individual consumer. Until then it is a tax item which accompanies
each sale and is kept separate both in the sales invoices and in the
firn¥’s books.

Imports enter the TVA cycle at the border. The tax rate is the same
as the rate on the similar domestic product, and is payable at im-
portation, unlike retail sales taxes where most imports are not taxed
until sold to an individual consumer.® The importer treats the TVA
paid on imports as any other purchase he makes for his firm. The tax
he has paid on His imports is included in his tax credits along with
the tax he pays on his domestic purchases. If he sells the imported
product, he collects TVA from his customer and remits to the tax
authorities the difference between tax on his purchases and tax on
his sules at the end of the month. If he uses the imported product,
for example a machine tool, in his business, the tax process for the
machine tool is completed at the end of the montn when the firm
treats the TVA paid at timme of importation as atax ¢redit against the
debits of the taxes it collects on its sales.

Provided the tax authorities possess adequate means of control
to nrevent the tax-free sale of an import to an individuai consumer.
it is wanecessary under the TV.A to make tax adjustmen’s at the
border on imports. Collection after the import stage wounld have the
advantage of reducing the number of tax collectors at the burder but
the disndvantage of facilitating tax evasion. Sweden gave serious con-
sideration to exempting products from TVA af the time of importa-
“tion. but ultimately decided for tax control reasons to make tax
adjustments at the time of importation. .

Exports under a TVA system are exempt from tax, as are exports

under retail sales tax systems. Therefore, there is no TVA tax refund
on exports. As for the tax the exporter paid to his domestic suppliers

for the mnaterials used to produce the exported product. he treats them

4Soma hare argued that the TVA collected at the time of importation shounld be levicd
on a f.0.h, basis, not, as at present, on the cl.f. duty-paid value. In a TVA system if the tax
collected at the border is lower because the valuzation base {slower, the importer will simply
have a smaller tax credit with which to offset his tax debit. The full ol.f. duty-patd value
of the product—plus the importer's marknp—is the rvalnation base for the next transaction,
that is, the sale by the importer to his customer. U.S. consumption #axes are slso levied on
{mports on #x c.L.f. duly-paid value,



7

in the same manner as all of the TV A he pays to his suppliers; that
is, as a credit for kis end-of-the-month accounting to the tax aunthori-
ties; he omits from the total sales on which tax is due the value of
his exports since he has not collected the TVA from his foreign
customer. There is thus no inherent incentive in the TVA system for
him to export his product rather than sell it in the domestic market.
(The possibility of some backward tax shifting—and thus some pos-
sible incentive—is discussed below.) In France, most exporters have
elected to operate under a system whereby they may make tax exempt
purchases of goods and materials for export production up to the
value of the exports in the previous year. This type of tax treatment
of exports is materially similar to that of state retail sales tax systems
in the United States.

IV. Direct and Indirect Taxes: Tax Shifting Assumptions and
Corporate Profits Taxes

There is no record of any discussion by the drafters of the G.\T'T
of the economic assumptions underlying the differing treatment ac-
corded to direct and indirect taxes vn exports and imports. Ilowever.
the GATT provisicas were written as if increases in indirect raxes
were fully reflected in the price of goods (i.e., fully sl.ifted forward)
while inercases in direct taxes were fully absorbed by producers (o
shifted back to factors of production), having no effect on price. If
these assumptions are correct, the GATLT provisions would equalize
the amount of indirect taxes levied on competing domestic and im-
ported goods; would avoid granting an incentive to exports by the
rebate of (or credit for) taxes not reflected in prices, and would avoid
distortions arising from differing direct tax systems. Under such cir-
sumstances, the GATT provisions would be trade neutrsl.

Few peopie—ever European tax suthorities—would argue such
absolutes. It is generally recognized tha!, the dagree of tax shifting for
both consumption and profits or other direct taxes depends primavily
on the demand for the product, eztions of the mouctary anthorities,
the stage of the business cycle and the degree of competition among
producers of the goods. Some ecor.omists also hold the view that in-
creasss in selective consumption {axes are much more casily shifted
forward than increasis in general censumption taxes. To the extent
consumption taxes are not fully shifted forward, and direct taxes are
partially shifted forward, countries may derive some trade benefit
from the GALT provisions ¢n borde. taxes, but it is net known how
large or how iazting such benefits may be. Relative prices among coin-
tries, on which frade advantages largely depend, are subject to a 1ix
of forces and underyo constant change. These advantages, if any, can
be erased by a currency appreciaticn as well as differential rates of
inflation, preductivity changes, and even shifts in tastes. After a time,
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the first effects of the change may be offset to an indeterminate degree
by these other factors. In short, it is impossible to measure the extent
of the shifting and its effect on trade in a way which can be used for
comparative country analysis. Morcover, there seems no practical way
to settle the tax shifting question and quantify effects which the GATT
provisions may have on a country’s trading position.

It is generally recognized that trade effects can result under certuin
circumstances when a country changes ‘s tax adjustments on traded
goods, as follows: )

1. Equal increases in the level of domestic consumption taxes and
adjustments on traded goods—This change can aftect trade to the
extent that the tax increase is not fully shifted forward to the con-
sumer, although the treatment of ‘raded goods assumes full forward
shifting.

2. An increase in the amount of adjusiment at the border (to make
up for an “insufficient” adjustment) with no change in the domestic
consumption far.~This type of change can affect trade favorably
from the point of view of the country making the change. Such changes
discourage imports and promote exports.

3. A change in the mix of taxes whereby o nonadjusiable direct tax
s replaced by an adjustable indirect taz.—An example would be a
reduction of a payrell tax or carperate incéme tax matched by an
increase in a consumption tax. either ii: the form of a higher rate or
more comprehensive coverage under a TWA or retail sales tax. This
change could have an coffect un trade similar to an exchange rate
adjustment on trade account.’

L. . change from one type of consumptior tax system to another.—
Depending on the ~xient of undercompensation or overcompensa-
tion under the old new systems. this type of change can also dis-
cowrage imports and promote exports. .\ prime example of this type
of change is the shift in Germany from a cascade-type gross turnover
tax to the tax-on-value added in 1968, The undercompensation in tax
adjustments for imports and exports was removed. According to an
OECD study. the change raised the average rebate on exports (1.6 per-
cenfage points and the average compensating tax on imports 2.4 per-
cenfage points whi'e the overall tax “burden™ on German goods re-
mained more or less unchanged. The change was similar to a small
devaliation of the Deutsche XMark on trade account. This can also go
in an opposite direction if the country had been overcompensating.
as in the ease of Ttaly.

T Some abservers have notad anowher possilile theoretical adrantaze from rrdaring of
eliminating a dlrect tax sach + 5 the corporate income tax and replacing it with a consnmp
tion tax ~uch a~ the tax-on va.ue added. It hias been noted that the TVA taxes the fartors
of praductis. at the zame rats, unlike the corpwnraie Income tax which is a tax on the
retusn te caplasl only. To the oxtent that the TVA wozuld encourage caplital Incve~<tment.
praductivity would be Inereased over time and a conntry’s competitive positios in world
markess could he linproved.
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Corporate Income Taxes in Lurope and the United States

It is sometimes said that the United States has high corporate
income taxes and European countries have high consumption taxes,
and that because the GATT rules permit the rebate of consumption
taxes but not of corporate income taxes, the Lmted States is dis-
advantaged by the GATT rules.

In fact, both have high income taxes, especially in the business
sector, and in addition the Duropean countries have higher consump-
tion taxes and higher employers' social security taxes thm the United
States does.

The corporate income tax in most European countries accounts
for a smaller proportion of gross national product (GNP) than it
does m the United States—bct\\ een 1.5 and 2.5 percent of GNP (at
market prices) in 1966 in France. Germany, Italy, the Netherlands,
and Sweden, compared to 4.6 percent in the United States (and 5.1
percent in th~ United Kingdom). The difference is largely a reflec-
tion of the fact that the corporate sector is relatively smaller in those
countries. Corporate profits in those countries, as a percentage of
GNP, also account for about half those of the United States (sece
table. p. 10) This is so because a larger portion of European national
output arises in sectors of the economy that are largely unincor-
porated, and because of the differing forms of business structures in
Europe. For example, only about 2.4 percent of the more than 2

itfion enterprises in Germany in 1967 were organized in some cor-
porate form. compared to 13 percent in the United States.

Both statutory and effective corporate tax rates appear to be gen-
erally of similar levels for the United States and the European
couriiies, except Belgium which had a somewhat lower statutory rate.
Tle equivalent data for Japan suggest a corporate tax burden equal
to or higher than that in the United Qtatos.

In addition, employers® contributions to social security—also not
considered proper for rebate on exports (or imposition on imports) for
countries accepting this GATT provision—are significantly higher
in Europe than in the United States. In 1967, such taxes as a percent-
age of GNP (market prices) were over 10 percent in France, about
6 percent in Belgium, 5.2 percent in Germany, 2 percent in Japan,
and 1.8 percent in the United States. The low figure for the Thited
States is partly a reflection of the private pension plans to which our
companies contribute.

From the above data. it is impossilie to estimate what the effects
on a country’s trading position would be if GATT provisions were
altered to permit the rebate of lirect taxes. The ultimate result on a
courtry’s trading position would depend on such factors as the size
of tbe rebate, the state of demand for the product. the stage of the
business cycle at home and abroad, and the degree of competition
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amony domestic and foreign producers of the good. In addition, com-
petition in trade occurs not at the level of national economies but at
the level of individual business firms and specific products. Therefore,
the data also do not indicate whether a change in the (ZATT rules to
permit rebate of profits tax to a specific American firm i its exports
of a specific product would help or hurt that firm in competition with
foreign firms receiving similar rebates. Rebates for direct .axes would
necessarily be imprecise, thus affording opportunities for undetected
or for competitive overcompensation.

A broader analysis of the equity of the GATT provisions requires
not only an examination of relatice corporate tax jurdens, but a
study of the nature and level of total taxation and government ex-
penditures. A large part of tax receipts (some of waich are levied
on imports) finance government services which have the effect of
conferring benefits on domestic producers, which may lower produc-
tion costs. ‘

CORPORATE PROFITS AND DIRECT CORPORATE TAXES AS A PERCENT OF GNP, CORPORATE TAXES AS A PERCENT
OF CORPORATE PROFITS, AND STATUTORY CORPORATE INCOME TAX RATES IN THE UNITED STATES AND SE-
LECTED EUROPEAN COUNTRIES, 1586

. Nether- United Uniled
Belgium France  Gennany Italy lands Sweden Kingdom States
Direct tavss on corperaticns as
apareentor GNP L oo 13 1.9 11.6 1.8 2.6 2.1 15.1 14,6
Ceiporcte profits as a perceat
ofGHP__.... ra—an emesnmaa 5.5 4.6 3.6 4.6 ® 4.8 1.4 10.5
Direct corparate tazes as a per-
centcfcarporateprofits. ... 35.2 425 144.2 3%.1 (® 43.6 1452 143.4
fNational statutory corporatein-
cometaxrates(percent)...... 30.0 50.0 351.0-15.0 4329.9-38.8 ¢43-46 140 840 922-48

t Based on cerporata income taxes oaly.

2 tlot available,

$The basic rate of 3. percentus appheable (a undistributed corporate profits, the ra’e is reduced fo 15 percent on dis-
tt butions. As part of :ha firms profits must bz reta.ned 1o pay the tax on the distnibuted portion, and is thereby subject te
11e 51-pereant rate, the minimum effective ratess actaally about 26 percent. There are aiso local income taxes,

¢ This represents the range of rates appiicable 15 income from the employment of capital and tabor (business activities).
There are also focal sercharges ahch range between ar average of 11.93 and 13.80 percent so that the total tax on bus-
iness activities ranges batwesn 23.93 and 38.80 pescent.

' Inadditionto the tas o0 bu.ness actival2s, there,s a tax on corparate profits. A 15-gercent rate s apphicable to income
inexcess of 6 percent of aet scth., Thus tax,s ncreased & . wocal surcharges #hich raise the effective to about 18 percent,

¢ On profits not exceeding 1.5,200 the rate «f 43 percent plys 15 percent of the excess 9.2 {40,000, The rate on profits
in excess of £.50,00015 46 percent,

* Inaddition 1o the natonal carporate tax, there ¢s alozal tax levied «n comme.uties ehere the corporation has a perm=-
nent establishment. The iocal 1ate, ahich «at.es fzom year to year and freq commuaity to comaiunity depending an local
needs,averagesaboul 22 por.2 -t Asthelocal rate s ceductad from ;. come subject to the national tax sk uverall effective
rate of national and lscal corporateincome taxes is 2bout 52 percent.

¥ The 1985 F.naace Act whch became apghicable «n Aziid 1966 changed the method of laxing corporate profits and re-
duved he ovara . Lorporate rate from 55 to 43 perceat. Part of the corporate incoue earned in calendar 1966 was subject
to the higher rate,

¥ A normaltaxof 22 percent.slevied onalltaxablesncame and a seriax 0f 26 percenton taxableincome above $25,000.

Sources. The computed percentazes were largely Jenycc from data «n Yearbook of National Accsunts Statstics, 1967
Statist.cal Cifice of the Ynited Natwas, Nea Yorh, 1%08. The Belgwm, French, German, Itahan and Dutch statutory rates
were obta.ned from. Corporate Taxaton.athe Common Market, Guides to European Taxation, Vol. 11, lnternational Bureau
of Fiscal Documentation, Amsterdam, Thz tietherlands, 1968,



11

V. Efforts to Resolve the Issue

While there are deficiencies in the GATT provisions on border tax
adjustments, neither the United States nor any other country has been
able to come forward with any practical proposals for amendments.
In an effort to direct attention to this issue, the United States initiated
a comprehensive study in the OECD in 1963 and brought up the
subject for extensive discussion in the GATT during 1968-70.

Considerable time and effort was devoted to the study of the issue
within the U.S. Government in consultation with the private sector
during the QECD and GATT discussions. All attempts to develop
formal proposals for consideration during those discussions failed for
three reasons:

1. Any limitation on border tax adjustments would affect the United
States as well as others, Although the effect of any limitation on the
United States would be less significant than on many other countries,
implementation’ of any limitation would be much more difficult in the
United States because most of the U.S. taxes which would be affected
are levied at the state and local level and at the retail stage where no
adjustment is made at the border.

2. Any effort to obtain greater latitude for Jhe United States, for
example, allowing an adjustment for corporate income taxes, could
be emulated by others and any advantage gained would be offsst.

3. Any proposa. which would be self-serving for the United States
at the expense of others would not be acceptable and hence would not
have any support. The rationale of other countries in this respect has
been made quite clear. They do not consider border tax adjustments
unfair and state they would have no objections to the United States
adopting a TVA and a border tax adjustment system similar to theirs.

The one accomplishment arising from the long consideration of
this subject was the establishment within the GATT of a consultation
procedure for changes in border tax adjustments.

VI. Rebates of Indirect Taxes and the Countervailing Duty
Statute

TUnder administracive precedents dating back to 1897, the Treasury
Department has generally not construed the rebate, remission or ex-
emption on exports of ordinary indirect taxes (consumjption taxes on
goads) to be a “bounty or grant” within the meaning of our counter-
vailing duty statute (Section 803, Turitf 4t of 1930; 19 U.S.C.A.
1308). These precedents Lave been applied as & soneral rule with regurd
to all consumption taxes on goods. The precedents are based on the
principle that, since exports are not consumed in the couutry of pro-
duction, they should not be subject to consumption taxes in that coun-
try. The theory has been that the application of countervailing duties
to the rebate of consumption taxes would have the effect of double
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taxation of the product, since the Tnited States would not only impose
its own indirect taxes. suzh as Federal and state excise taxes and state
and local sales taxes. but would also collect. through the use of the
ceuntenvaniing duty. the indirect tax impcesed by the exporting conn-
try on domestically consumed goods.

The Treasury Department has not applied these precedents to rax
“rebates™ in excess of taxes collected on the exported produet. If. for
example. the foreign exporter has paid $1 in excise taxes on 2 product
he exports to the Tnited States but receives a rebate of S1.20 on expor-
tation. under long-established administrative precedents of the Treas
ury Department the imported merchandise would be subject tov 2
countervailing duty of £0.20,

A new isstie arose in 1967 in the Italian trarsmission tower ca=e. T p
to that time Treasury precedents were based on the assumption that
indirect taxes rchated on export had been imposed on the product and
that the tax burden on the Depariment investigation of Italian trans-
mission tower exports revealed that this prodiet benefited from a
number of rebates {under Ttalian Law 639) of indireet taxes which
had net been imposed on the praduct being exported or its components
but ratner -vere taxes on general overhead purchases. unrelared to
the speci - products. such as mortgage taxes. advertising and pub-
licity t .<es, and Gevernment license fees. To the - .tent that such
taxes were rebated. the Treasury Department for..d that they enn-
stituted a “bonnty or grant™ under the conntervailing dney starure
(T.D. 67-102). The Customs Court decision of September 13. 1671,
(Nmerican Ewpress Co.x. United States D, 1266Y upheld the Treas-
ary Department finding. The Court of Customs and Patent Appeals
has affirimed the Customs Court’s finding. The Treasury Department
hss subsequently imposed countervailing duties on a range of Itulian
products benefiting from Law 639 rebates.

Judivial Tnterpretutions

Considerable confusion has arisen in the comntervailing duty fi-ld
aver the interpretation of twe early Supreme Court opinions. in w0 -h
there are dieta referring to the tein “bounty or gramt™ as applsing 1o
all tax rebates. including rebates of indirect taxes. [Foiras <. Tuited
Ntates, 113 F. 142 (1902), aff’d 187 TS, 4006 (1903) 1 Xieholae d- £ a. v,
Fuited Stafes. 7 Cr. Cust. Apple. 07 (1816}, aff™d 240 TS0 34 0 1050).]
Hovwever. the kodings of the Suprem> Court in these two decisions,
as distinguished from Jhe dirf2, were that overrehates constitnre a
“hounty or grant™ fo tiw: extent of the overpehate, \s impliul fron the
earlier discvssion, the Treasusy Department for more than half i een-
tury in its administrative Jecisions has applied the Dowens and
Yieho'as opinions in accordance with the holdings rather than the
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dicta. Recent opinions of the Court of Customs and Patent Appeals
in Hamwmond Lead Products, Inc. v. United States, 63 Cust. Ct. 316,
C.D. 3915 (1969) ; rev’d 38 C.C.P.A. 129 C.A.D. 1017 (1971) and of
the Customs Court in imerican Ezpress Co. v. United States, C.D.
266 (decided September 13, 1971), in dicta, have restated the dicte
o: the Nowns and Nicholas opinions, It cannot be predicted how the
courts will finally resolve thisissue.
Conclusions

The applicability of a statute such as the countervailing duty law,
basically unchanged since the carly part of this century, to all con-
sumption taxes, including the very complex tax-on-value added, re-
quires a careful analysis, Moreover, the situation may be further com-
plicated by the decisions which will ultimately be rendered by the
courts in the countervailing duty cases presently being litigated on
appezl.

The Treasury Department is examining the countervailing duty
law from the standpoint of its overall impact on the present world
trade situation. This study is focusing on the problems discussed
earlier. in addition to an overall review of the administration of this
Iaw.,

ANNEX

Eatract From Suggested Charier for UN 110 25:2

~Except as provided in paragraph 3 of this .\rticle, no Member
shall grant, divectly or indiveetly, any subsidy on the exportation of
any product. or establish or maintain any other system which results
in the sale of such produet for export at a price lower than the com-
parable price charged for the like product to buyers in the domestic
market. due allowance being made for differences in conditions and
terms of sale, for differences in taxation, and for other differences
affecting price comparability. The preceding sentence shall not be
construed to prevent any Member from exempting exported products
from duties or taxes imposed in respect of like products when con-
sumed domestically or from remitting such duties or taxes which
have acerued.”

Extracts From the General Agreement on T'ariffs and I'rade
ARTICLE IT 2(A)

“a charge equiralent to an internal tax imposed consistently with
the provisions of pavagraph 2 of Article III in rospect of the like
domestic product or in respect of an article from which the imported
product has been manufactured or produced in whole or in part;”
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ARTICLE IIT

“1. The contracting parties recognize that internal taxes and other
internal charges, and laws, regulations and requirements affecting
the internal sale. offeving for sale, purchase, transportation, distri-
bution or use of products, and internal quantitative regulations re-
quiring the mixture, processing or use of products in specified amounts
or proportions, should not be applied to imported or domestic prod-
ucts so as to afford protection to domestic production.

%2, The products of the territory of any contracting party im-
ported into the territory of any other contracting party shall not be
subject, directly or indirectly, to internal taxes or other internal
charges of any kind in excess of those applied directly or indirectly,
to like domestic procucts. Moreover, no contracting party shall other-
wise apply internal taxes or other internal charges to imported or
domestic products in a manner contrary to the principles set forth in
paragraph 1,

“3. With respect to any existing internal tax which is inconsistent
with the provisions of paragraph 2, but which is specifically author-
ized under a trade agreement. in force on April 10. 1947, in which the
import duty on the taxed product is bound against increase. the con-
tracting party imposing the tax shall be free to postpone the appli-
cation of the provisions of paragraph 2 to such tax until such time as
it can obtain release from the obligations of such trade agreement in
order to permit the increase of such duiy to the extent necessary to
compensate for the elimination of the protective element of the tax.”

ARTICLE VI )

“}. No product of the territory of any contracting party imported
into the territory of any other contracting party shall be subject to
anti-dumping or countervailing duty by reason of the exemption of
such product from duties or taxes herne by the like product when
destined for consumption in the country of origin or export:.tion, or
by reason of the refund of such duties or taxes\”

APRLICLE XVI
Subsidies

Section A—Strpsipies IN GENERAL—

“1. If any contracting party grants or' maintains any subsidy, in-
cluding any form of income or price support. which operates direetly
or indirectly to increase exports of any product from, or to reduce
imports of any product into, its territory. It shall notify the CON-
TRACTING PAKYIES in writing of the extent and nature of the
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subsidization, of the estimated effect of the subsidization on the quan-
tity of the affected pruduct or products imported into or exported from
its territory and of the circumstances making the subsidization neces-
sary. In any case in which it is determined that serious prejudice to
the interests of any other contracting party is cavsed or threatened by
any such subsidization, the contracting party granting the subsidy
shall, upon request, discuss with the other contracting party or parties
concerned, or with the CONTRACTING PARTIES, the possibility
of limiting the subsidization.

Section B—AunrrioNaL Provisions ox Exrort SUBSIDIES.—

“2, The contracting parties recognize that the granting by a con-
tracting party of a subsidy on the export of any product may have
harmful effects for other contracting parties. both importing and
exporting, may cause undue disturbance to their normal commercial
interests, and may hinder the achievement of the objectives of this
Agreement.

“3. Accordingly, contracting parties should seek to avoid the use
of subsidies on the export of primary products. If. however, a con-
tracting party grants directly or indirectly any form of subsidy which
operates to increase the export of any primary product from its teri-
tory, such subsidy shall not be applied in a manner which results in
that contracting party having more than an equitable share of world
eaport trade in that product, account being taken of the shares of the
centracting parties in such trade in the product during a previous
representative period, and any special factors which may have atfected
or may be affected or may be affecting such trade in the product.

“4. Further, as from 1 January 1958 or the earliest practicable date
thereafter, contracting parties shall cease to grant either directly or
indirectly any form of subsidy on the export of any products other
than a primary product which subsidy results in the sale of such
product for export at a price lower than the comparable price charged
for the like preduct Lo buyers in the domestic market. Until 31 Decem-
ber 1957 no contracting party shall extend the scope of any such sub-
sidization beyond that existing on 1 January 1953 Ly the introduction
of new, or the extensioa of existing. subsidies.

“3. The CONTRACTING PARTIES shall review the operation
of the provisions of this Axticle from time to time with a view to
examining its effectiveness, in the light of actual experience, in promot-
ing the objectives of this .\greement and avoiding subsidization seri-
cusly prejudicial to the trade or interests of contracting parties.”

C
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GATT Provisions on Unfair Trade Practices

The term “unfair trade practices™ has no inherent significance
within the framework of the GATT. In the broadest sense it could be
interpreted to embrace not only violations of any GATT provision,
but also any action taken by a G.\TT contracting party that nulli-
fies or impairs any benefit accruing to another contracting party
under the GATT or . hat impedes the attainment of any objective of
the GATT. Tt seems in order. therefore. to limit the consideration of
GATT provisions on unfair trade practices to those that are wsually
included when the term refers to domestic law, that is antidumping.
subsidies and countervailing duties. and measures designed to protect
patents, trademarks, and copyrights.

Antidumping

GATT provisions relating to antidumping. measures are found in
Aaticle VI and the Antidumping Code. The latter was signed on
June 30, 1967, as a result of one of the few negotiations in the Ken-
nedy Round on nontariff barriers. To date it has been accepted by
21 countries ! and the European Economic Community. As the Code
has been signed by the United States. the discussion set forth below
of the substantive provisions of the G.\'TT relating to antidumping
measures will focus vn JArticie VI as interpreted by the Antidumping
Code.

The Antidumping Code provides definitions of various terms used
in Article VI and sets up standards for procedures to be followed
in investigations and in imposing antidumping duties. It is not an
amendment to the GATT: the Code applies only to actions by those
countries which have acceded to it. In addition, accession to the
G.ATT alone by a new conntry is not sufficient: the country must
accede to the Code itself. The Code was termed an “interpretation”
of Article VI. .\ leading expert on the G.\TT has suggested that the
Code may come to be considered as he definitive interpretation of
the Article. T e’

Like the U.S. antidumping law GATT provisions do not condemn
per se the practice of what our law terms “sales at less than fair

! Austrla, Belglum, Canada, Czeclioslovakla, Denmark. Finland, Yrance, Greece. Germany.
Italy, Japan, Lusembourg, Malta, Netherlandy, Norway, Portugal, Sweden, Switzerland,
United Kingdom, United States and Yugoslavia.

(1)



vohie” and the GATT calls “dumping.”™ Rather. measures may be
taken to connteract this practice only when it causes or threatens to
cause injury (our law) or material injury (GATT).

Dumping is defined in GATT .Article VI as the introduction of &
product of one country into the commerce of another country at less
than its normal value. Dumping occurs when the export price of the
prociet is less than the comparable price for a like product destined
for consumption in the home market. In the absence of a comparable
domestie price. the dumping margin is determined by (1) a compavi-
son with a representative price of a like product exported to a third
country in the ordinary course of trade or (2) the cost of production
in the country of origin plus a “reasonable amonnt™ for administra-
tive. selling and other costs, and profits. A like product is defined in
the Code as an identical product or one which has characteristics
clogely resembling those of the product in question. To facilitate a
comparison between the export price and the domestic price in the
exporting vountry, the Code provides that comparisons shall be made
at the same level of trade. normally at the ex factory level.

The Code states that before special antidumping duties can be
levied. the dumping in question must cause or threaten material
injury ro an established domestic industry or retard materially the
establi€’nnent of a domestic industry. Domestic industry vefers to
the dowmestic firms that produce all of the product in question, or
those whose aggaregated output accounts for a major portion of total
domestic production with certain exceptions. Cause is qualified by
the Antidumping Code to mean a “principal cause,” while mate-
rial injury is to be determined from an examination of all relevant
Tactors. A number are listed, but the Code cautions against the use
of any one or several as giving decisive guidance: development and
prospects with regard to turnover, market share, profits, prices, ex-
port performance, employment. volume, utilization of capacity of
domestic industry. productivity, and restrictive trade practices. In
determining the principal cauvse for material retardation of the estab-
lishment of a domestic industiy, there must be convincing evidence
showing. for example, that plaus for a new industry have reached
a fairly advanced stage or that a factory is being considered or
machines have been ordered. All determinations shall be based on
positive findings and not on allegations or hypothetical possibilities.

If dumping and injury are found, then the GATT autherizes an
offsetting antidumping duty to Le imposed, but the amount of such
duty must not exceed the margin of dumping. It is not to be consid-
ered a punitive measure. Clearly, such a duty may exceed rates bound
under the GATT.

The Antidumping Code also sets forth standards for procedures
for contracting parties to follow in antidumping proceedings. The
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burden of proof rests on the importing country, with fie duties being
levied by a contracting party unless it determines that injury exists.
Similarly, provisional measures (e.g. withholding of appraisement
or provisional assessment of dumping duties) may only be taken
when a preliminary decision has been taken that there is dumping
and when there is sufficient evidence of injury. Code provisions also
relate to other procedural matters, such as the giving of evidence,
provisional measitres that may be taken, the duration of antidumping
duties. and retroactivity.

Countervailing Duties

Article VI perinits the imposition of couutervailing duties to offset
a subsidy that has been granted, directly or indirectly. on the manu-
facture, production or export of any product in the country of origin
or exportation, including any specia) subsidy to the transportation
of a particular product. The same injury requirement applicable to
antidumping extends as well tn countervailing duties.

The United States is exempted from the injury requirement under
Article VI by virtue of the “grandfather clause” in the Protocol of
Provisional Application. This provision states that Part II of the
GATT—which includes Article VI—shall be provisionally applied
to the fullest extent not inconsistent with existing legislation. T.S.
countervailing duty legislation (section 303 of the Turift Act of 1930),
which contains no injury requirement, antedates the GATT.

Subsidies

While GATT Article VT allows imposition of a countervailing duty
where subsidized imports injure a domestic industry. GATT Mrticle
XVT provides the general rules with respect to subsidies. The GATT
provides three basic obligations with respect to subsidies under \rti-
cle XV, Fipst. a contracting party must notify the GATT of any
subsidy (domestic or export) which operates directly or indirectly
to increase exports or to reduce imports, and to consult on them.
Second, contracting parties must not grant export subsidies on pri-
mary products that would result in more than an equitable share of
world export trade for the subsidizing country. I'2ird, contracting
partics must cease export subsidies on any nonprimary product where
the subsidies result in export sales at prices lower than those in the
domestic market, that is, if they result in dual pricing. The first two
obligations apply to all contracting parties; the third applies only
to those contracting parties that have signed a specific declaration
relating to this obligation. The developing countries have not ac-
cepted the third obligation. The United States attached a reserva-
tion to its acceptance of the declaration. stating that it would not pre-
vent the United States “as part of its subsidization of exports of a
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primary product, from making a payment on an exported processed
product (not itself a primary product) which has been produced
from such primary product if such a payment is essentially limited
to the amount of the subsidy which would have been payable on the
quantity of such primary products, if pxported in primary form,
consumed in the production of the processed product.” This reserva-
tion was motivaied by a desire to continue the U.S. export payments
program then applied on raw cotton and the raw cotton content
of cotton textiles,

Action with respect to subsidics may be taken not only under \Ar-
ticles XVT and VI (see above seetion). but also Articles XXIT (con-
sultation) and XXIIT (compensation or retaliation) if a contracting
party believes its rights or benefits under the GATT are being im-
paired. While a subsidy may nat result in a violation of the (r‘\T'
its applieation may violate other GATT obligations. c.g.. the na-
tional treatment obligation of rticle 111 with regard to imports.

The first obhg\tlon to notify the G.A'T'T consists of a requirement
to notify the GATT perviodically in writing and in detail of all sub-
sidies. The tight to request consultations with the subsidizing coun-
try under MArvticle XVI:1 extends to any nation that feels that its
trading interests are threatened. 1{ bilateral consultations do not sue-
ceeds a party may then request eonsultations with the Contracting
Parties acting jointly. It should Le noted tlat the sole obligation of
the subsidizing Pty under Avticle XVI:1 is to discuss the possibility
of limiting the subsidization.

The scope of the second obligation—to refrain from granting ex-
port subsidies on primary products that would result in more than
an cquitable share of world eaport trade for the subsidizing coun-
try—depends upon the interpretation adopted for the various terms.
“Primavy produet™ is defined as any product of farm. forest. or
fishery. or any mineral in its natwral form or which has undergone
stch processing as is customarily required to prepare it for marketing
in substantial vohwme in international trade. The term “equitable
share of world export trade for the subsidizing country™ is difficult
to define. There seems to be no consensus as to its meaning or as to
how it should be caleunlated, but it seems clear that it is not intended
to cause rigid market allocation or to freeze trade patterns.

The tlurd obligation to tease éxport subsidies on any nonprimary
product, :u-cvptc(l by the major trading countries, represents the
strongest obligation with respect to \llbbl(h(‘b which is found in the
(x.\'l"l. It prohibits directly or indirectly any form of subsidy on
the export of any product other than a primary product where the
subsidy results in the sale of the product or export at a price lower
than the comparable price charged for the like product to buyers
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in the domestic market. GATT provisions both on subsidies and on
countervailing duties specifically state that the exemption or rebate
on exports of consumption taxes shall not he_considered—to be a
subsidy. -

The greaw st problem with this oblization is to determine -vhat
practices are covered by the term “subsidy.” While the Contracting
Parties have been unable to arrive at a precise definition. there seems
to be general agreement that —subsidy.” for purposes of this obliga-
tion, inciudes:

(a) Currency retention schemes or any similar practices which
involve a bonus on exporis or re-exports;

() The provision Ly governments of direct subsidies to
exporters; )

(¢) The remiszion. calenlated in relation to exports. of direct
taxes or social welfare chiarges on industrial or commereial enter-
prises:

(d) The exemprion. in respeet of exported goods. of charges or
taxes. other than churges in connection with importation or indi-
rect taxes ievied at one or several stages on the same goods if
sold for intermal ennsumprion: or the payment, in respect of
exported goods. of amnunis exceeding those effectivelv Jevied at
one or several stages an these voods in the form of indirect taxes
or of charges in connw=tion with importation or in both forms;

(e) In respect of deliveries by governments or governmental
agencies of imported ran materials for export business on differ-
ent terms than for deonestic business, the charging of prices below
world prices;

(7} In respect of gnvernment export credit guarantees, the
charging of premiums ~t rates which are manifestly inadequate
to cover the long-term eperafing costs and losses of the credit
Insurance institutions:

(¢) The grant br governments (or special institutions con-
trolled by governments) of expurt credits at rates below those
which they have to pay in order to obtain the funds so employed;

() The government bearing all or part of the costs incurred
by exporters in ebtaininz credit.

At the initiative of the United States, in the fall of 1972 4 GATT
Working Group began ennsideration of: (a) domestic subsidies that
stimulate exports: and (b) a revised definition of subsidies and the
possible application of GATT provisions to subsidization in third
country markets. GATT Article VI:i(b) permits a contracting party
to levy antidumping nr countervailing duties on dumped ot subsidized
impoi.s which injure an indusiry in another country exporting the
product t.. the importing emuntry. Such action, which requires the
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approval of the Contracting Parties acting jointly, has not in prac-
tice been taken. When no domestie industry is being injured by sub-
sidized imports, an importing country can be expected to be reluctant
to impose countervailing duties at the request of another country.
The subsidy enables the importing country to buy that product at .
a lower price than it would in the absence of a subsidy. A request
from the injured exporting country for the levying of a counter-
vailing duty would also oblige the importing country to “chouse
sides™” in a trade dispute between the exporting countries. The United
States also has difliculty with the clause qualifying subsidization as
that “which results in the saje of a product for export at a price lower
than the comparable price charged for the like product to buyers in
the domestic market.” Believing that price is only one of many means
by which export competitiveness can be enhanced through subsidiza-
tion, the United States has recommended elimination of this clausc.

Protection of Patents, Trademarks, and Copyrights

Two provisions of the G.LTT relate to protection of patents, trade-
marks, and copyrights. Article XX (d) states that as long as they are
not applied in an arbitrary or unjustifiably diseriminatory fashion
and are not disguised restrictions on international trade. nothing shall
prevent a contracting party from adopting measures “. .. necessary to
secure complianee with laws or regulations which are not inconsisteit
with the provisions of [the GA'TT] including those relating to.. . the
protection of patents, trademarks and copyrights. ... Article XX (d)
also permits measures designed to prevent deceptive practices, such
as actions under the Trademark Aet, Federal Trade Commission .\«t,
and the Tarifl Act of 1930 which affect deceptive practices in con-
nection with imported goods.

Aaticle IX provides that “The contracting parties shall cooperate
with each other with a view tu preventing the use of trade nmmea
in such manner as to misrepresent the true origin of a product....”
There have been no cases arising with respect to either provision. and
no relevant Interpretative Notes. International regulation in the area
of patents, trademarks, and copyrights would appear to lie outside
of the GA'TT.
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