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EXPORT EXPANSION AND REGULATION ACT

Jorry 24, 1969 —Ordered to be printed

( Mr. Muskig, from the Committee on Banking and Currency,
submitted the following

REPORT

together with supplemental and individual views
[To accompany 8. 2607

The Committee on Banking sad Currency, having considered the
same, reports favorably a committee bill (S. ) lo provide

continuation of authority for the regulation and e n of exports,
and for other purposes, and recommends that the G do pass.

Previous Legislation

The 1pmponed legislation would replace the Ex Control Act of
1949. The Export Control Act of 1949 (Public Law 11, 8ist Cong.,
63 Stat. 7; 50 app. U.S.C. 2021), approved February 28, 1949, codified
and reenscted the previous laws which had ena the executive
( branch to ate exports, beginning with section & of the act of
July 2, 1940 (54 Stat. 714). The onginal Export Contral Act of 1949
ran to June 30, 1951. It was extended to June 30, 1953. by Public
Law 33, 82d Congress (65 Stat. 43), to June 30, 1956. by Public Law
62, 83d Congress (67 Stat. 62), to June 30, 1958, by Public Law 631,
s4th Congress (70 Stat. 407), to June 30, 1960, by Public Law 85-466
(72 Stat. 220), to June 30, 1962, by Public Law 86464 (74 Stat.

il

130), to June 30, 1965 by Public Law 87-515, 87th Co (76
Stat. 127), and to June 30, 1969 by Public Law 89-63, s8th Congress.
Background

At the end of World War 11, the United States was the only major
manufacturing nation in the world whose industry sad technol
escaped the decimation occasioned by the war. Virtually all of the

( industrial and economic capabilities of the European nations were far
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below the level needed to sustain those nations. Thus, it was necessary
that the United States provide the necessary assistance to our allies,
enabling them to re their economies.

During this same period of time, the United States found itself in a
situstion of extreme tension and hostility in its relations with the
Soviet Union. The Soviets adopted hostile positions and attitudes
which made it clear that a real t was being posed to the security
of the United States and its West European allies.

It was found necessary by the United States to take whatever ste
it could to reduce the potential Soviet threat to the security of the
free world. One of the steps taken by the United States was to seek
the implementation of a policy of restricting the export of essential
[;:ducta to the Soviet Union. The industrial capacity of Russia had

n ravaged by the war as much as that of any other nation. It was
believed that by denying the Russians access to sophisticated goods
and technology, we wou aﬂoctivolg slow the rehsbilitation of the
Soviet economy, thereby reducing the threat to the security of the
United States and its allies.

Accordingly, the Export Control Act of 1949, along with other acts,
was passed to implement the policy of denying key items to the
Russians. As the nations of Eastern Europe entered the sphere of
Soviet influence, the restrictive policies implemented under that act
were extended to them. The Export Control Act has been in effect for
the past 20 years. [ts operative provisions are virtualis the same as they
were when enscted.

Material Changes Over 20 Yeurs

During that 20 years, virtually every circumstance which made the
Export Control Act both advisable and feasible has changed.

The Soviets Can Manufacture Their Own Needs or Purchase Them From Ovher
Free World Nations

The industrial capabilities of the Soviet Union have far surpassed
their pre-World War 11 level. The Soviet Union now has a gross
national product which is ronghly half that of the United States. Its
military capabilities now rival our own. Its economy is less dependent
on imports than any other major nation in the world. Accordingly, it
may have at one time been possible for the United States to impede
the development of Russia by refusing to sell goods 1o it This, however,
is no longer true. The Soviet Union has demonstruted on many
occasions that if the West refuses to sell it a partscular produet, it
will itself manufacture that product.

Twenty years ago, the United States was the only major producer of
sophisticated g«‘.ﬁs and techuology. If the United >tates refused to
seh such items to the Soviets, they could obtain them nowhere else.
This, however, 1s no longer true. With the help of the United States,
the economies. and particularly the industrial eapstiities. of Western
Europe and Jspan have developed at a tremendous raze. Twenty vears
ago, these countries had virtually no industrial capsbility. Now, their
economies huve far surpassed the pre-World War 11 levels. These
countries are now major industrial competitors with 1he United States,
Thus, if the United States refuses to allow a particular good to be
shipped to Russia, the good will be purchased from one of our allies.
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itself the restrictions which the United States does. Virtually all free
world countries, including the United States, participate in muiti-
nation arrangements which restrict or probibit the flow of military
items to Communist nations. However the United States is the only
Nation which unilaterally controls the export of spproximately 1,300
ca ies of nonmilitary . This s under the authority of
ths rt Control Act. Of these cnug‘::nu it has been estimated that
ap ately 1,100 are freely available from other free world sources.
Accordingl*. the Russians may buy freely from our allies what we
refuse to sell.

One of the greatest frustrations to American business is its extreme
competitive vantage caused by the unilateral trade restrictions
imposed by the United States. In order for it to sell a product included
in the 1,100 categories to Russia or Eastern Europe, it must seek
and obtain an export license. No other free world government imposes
such a restriction on its businesses.

Therefore, the Russians now have two sources of goods available
to them that they did not have 20 years ago. They can manufacture
the goods themselves, or they can purchase them from the allies of
the United States.

The Relationship Between the United States and Russia is Changing

As mentioned previously, tension was extreme between the United
States and Russia 20 vears ago. As the other nations of Eastern
Europe entered the sphere of Russian influence, tension between those
countries and the United States was slso increased. However, for
vesrs now, the United States has sought to reduce tensions between
astern Europe and Russia and this country, and to increase mutual
\';::derstmding and the ability to work together toward goals of mutusl

nefit.

The attitude apparent in the langusge of the Export Control Act
is one of open hostility, which is an sccurate reflection of the pre-
vailing attitude 20 years ago. The committee believes that it will be
helpful in the attempt to reach greater understanding with Russin
and the nations of Eastern Europe if the legisiation which desls with
the regulation of exports accurately reflects current attitudes rather
than ones which prevailed 20 yvears ago.

Drastic Change in U.S. Balance of Payments During the Last 20 Years

Twenty years ago, the economy of the United States occupied a
unique position. There was a tremendous demand for the goods and
services produced by the United States Accordingl{y, there was a
constant inflow of gold snd & very strong balance-of-payments sur-

lus. That situation has changed dramatically over the years. For the
ast several years, the Unitx States has experienced a deficit in its
balance of payments. For a period of tume, that deficit was prevented
from being larger because u} a favorable balance of trade. However,
in recent years the trade balsnce surplus of the United States has
decreased sharply, thereby offsetting some of the steps being taken
by the Uni States to improve the overall balance-of-payvments
situstion. The committee believes it to be mandatory, that the United
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States take to increase its trsde balance surplus, as well as to
improve the factors in the balance-of-payments consideration.
Under this W, the United Sut’a can no longadaﬂord to
ignore an existing giowing market for its goods and services
unless some other real and overriding national cbjective would be
served. In the hearings on Easi-Wost trade held last year by the
Subcommittes on International Finance, George W. ﬁdl, former
Under Seen:r;‘y of State and permanent representative to the United
Nations, stated:
It seems to me that the time s long past, when we could
afford to refuse our farmers, our industrialists. and our labor
the benefits of profitable trade in nonstrategic items with the
Soviet Union and Eastern Europe, since it is perfectly clear
that that refusal has had no significant effcet on the econ-
omies of the Communist nations. We must, in our own
interest, stop limiting our trade merely for the momentary
moral glow we may derive from an act of self-denial. If we
are to enjoy economic good heal:h and bring our balance of
payments into equilibriumn, we shall need all the foreign
exchange we can decently earn and I think we should stop
giving away business to our competitors,

Thus, the committee believes tha: the material changes in the
financial situation of the United States are an important factor in
the consideration of this legislation

Trade With Eastern Europe Will Increase Materially if Restrictions Are Relaxed

Some argue that relaxed restrictions on trade with Russia and
Easter:: Europe will not result in an appreciable increase in the total
volume of trade between the nations of Eastern EuroEpo snd the free
world, because of the scarcity of bard currency in Eastern Europe.
Without arguing that point, the committee notes that the United
States has approximately 16 percent of total free world exports, but
only about 2 percent of the total free world exports to Russia and
Eastern Europe. The committee believes that if American business
were freed of unnecessarily restrictive trade policies, that are imposed
on no other free world business, it would be able to capture a sub-
stantially greater portion of the exsting market than it now has.
This would greatly contribute to the betterment of the United States
economic health. The committee wishes to point out that, even with
existing restrictions, over the past several years, the United States
has had a trade surplus with Russia snd the nations of Eastern Europe.
The committee believes that these surpluses can be increased if
American business is placed on a more equal competitive basis with
the businesses of our allies. This can be accomplished by relaxing the
unilateral trade restrictions now exercised under the Export Control

Act.
. Legislation Should Reflect Current Situation

The committee believes that virtually every major factor giving
rising to the enasctment of the Export Control Act has undergone a
material change in the past 20 yvears. Under this circumstance, the
committee believes, that it would be unwise to extend, without



smendment, the law. The committee believes that the legis-
letion passed by this should reflect the circumstances as
they now exist, rather than circumstances as they used to be The
committee believes that the bill reported by it achieves this objective.

Under the Bill the President Would Retain All Necessary
Authority

The bill would allow the President to retain the authority to prokunit
ana crtall exports. At the same vzae, it would encourage him 1)
exercise that overall authority in such a fashion as to incresse Eavc-
West trade. It focuses on some of the circumstances men tioned
earlier and encourages administration of the sct in such s fashion
as to recognize such changes and react to them.

Policy to Restrict Goods of Military Potential Stated

for First Time
The committee wishes to call particular attention to one other aspect
of the bill. The bill declares the policy of the Co to be to restrict

the export of goods and technology. which would make a significzat
contribution to the military potential of & nation or nations which
would be detrimental to the national security. The present law con-
tains no such express statement of policy. Thus, the committee would
underline its determination that the genuine national security interests
of the United States contin.e to protected, while at the same
time pursuing a more rational trade policy in the light of present

circumstances,
Cargo Preference Restrictions

The committee considered including in the bill a provision which
would prohibit the Department of Commerce from imposing des-
criminatory shipping requirements as & condition to obtaining a
license to export wheat and feed grains to Russiz and several nations
of Eastern Europe. This restriction arose from a presidential decisson
in 1963 which suthorized the sale of a large amount of wheat to
Russia. The committee did not address i\‘:ﬁf to the advisability or
legality of various decisions which dealt with the transportation of
the wheat sold at that time,

The committee is concerned, however, by the continued use of those
decisions as authority to impose special cargo requirements on the
export of wheat and feed grains.

I'he Commerce Department has since 1963 administered the Ex-
port Control Act in such a fashion as to require that at least 30
percent of gll wheat and feed grains sold to Russia, and of all wheat
sold to Bulgaria, Czechoslovakia, Hungary, and East Germany be
shipped on American-flag vessels. Testimony before the Foreign He-
lations Committee in 1965 and this committee on July 10, 1668
indicated that the restriction is imposed on all such sales whether or
not they are Government sspomored or purely private commercial
sales. The testimony of che State Department in these hearings indi-
cates that the imposition of such restriction on commercial sales s

8. Rept. 91-336——2
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violative of more than 30 commercial treaties which the Usred
States now has with other nations of the world.

Aside from the question of the ity of the restriction under
these treaties, the commities is also of the opinion that there is grave
doubt as to the legality of the restriction under the provisions of she
Export Control Act. ’i{!w sct contains a provision which prohises
the exercise of the authority of the act on surplus agricultural commo-
dities except to the extent necessary to further the foreign peicy
and national security objectives of the United States. It is gues
tionable whether or not the eargo proference restriction furtiers
either of these objectives. Even if such objectives could conceivensiy
be furthered, the commitiee has heard no one explain, and really «an
conceive of no rational esplanstion, why such objectives would He
furthered by the imposition of this restriction only on agricultesal
products. The committee notes that such a restriction has not twen
placed on the shipment of sny other product.

Without further regard to the ity under the Export Conuol
Act, the committee wishes 1o make it clear that it is not intended 124t
the Export Expansion and Regulation Act be interpreted by ihe
executive department in such & manner as to continue to allow suwh
8 restriction.

The committee also considered the substantive effect of the restme-
tion. It found that, as both the Departments of State and Commere
testified. the restriction has had the effect of preventing virtually 4!
commercial sales of whest and feed grains to the named countres
because of increased transportation costs. The restriction has 20t
helped any segment of the American economy since there huve by
virtually no sales.

It has been asserted that there is not a substantial demand for
wheat and feed grans 1o Kussia and the East Europeen countres
affected by the restriction. During fiscal vears 1965 through 1968 11
United States shipped just under 214 million bushels of wheat to thoe
countries. During the same periné of time, Canada shipped 531 a
million bushels; Australis shipped 53 million bushels; }s zeniing
shi 86 million bushels . snd France shipped 102 million bushels

eat shipments to Poland and Yugoslavia are not affected by 11
shippin%‘restriction. During fiscal years 1965 through 1968, the United
States shipped a total of 135 million bushels of wheat to Poland wsd
Yugoslavia, compared with less than 2!5 million bushels shipped .
the countries affected by the restriction. This comparison persusde
the comnmittee that there 1= & substantial market for U.S. wheat and
feed grains. The commities believes that the restriction must te
remov:dd so that the possibality of sales for these products may te
pursued. ; _

The committee considered placing & specific prohibition against tie
restriction in the Export Expansion and Regulation Act. However, =
declined to do so because the ongin of the restriction is not in & con-
gressional act but in a decision made by the executive branch, and
therefore, can be removed by the executive hranch.

The committee does, however. expect the Department of Commercs
to take immediate steps as are necessary to remove the requiremen;
that 50 percent of all commercial wheat and feed grain sales to Easter:
European countries and Russis be shipped in American-flag vessel. .
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This, naturally, will not affect other acts of Congress which Zinpose

mWhhfxln'dwl gely governmanical trans-
lcsoﬁ?:ﬁ)l It is conceivable that digond sales of wheat or
feed grains will be made which can be considered to be governmental in
nature. Whether » particular shipment is to be regarded as govern-
mental, therehy sowing mo erence requirements under some
vircumstances, or commercial, thereby pm-ludmg the imposition of
the

: erence requirements, will depend on circumstances of
m! imdud case. Among%o factors which must be considered in
making this detersunation are whether the commodity is sold under
an export subsids whether the purchaser is a foreign government,
whether the U.S Government negotisted the transaction, the size of
the transaction, and any other factors. The committee does not intend
that the named factors be considered conclusive one way or another.
Thay are merely the types of factors which can be considered.

The committee will be observing closely the action of the Depart-
ment of Commerce in this matter. If action satisfactory to the com-
mittee is not taken on this matter within 2 months afler enactment of
this act, the commitiee will immediately schedule additional hearings
on the subject and on specific legislation to accomplish the intention
of the committee.

Discassion of Individual Provisions
Findings

Section 2 of the %l contains the findings made by Congress, Sub-
section (1) points out that the availability of certain materials at home
and abroad varies sc that the quantity and composition of US. exports
may affect the welfsre of the domestic economy and may kave an
important bearing spon the fulfillment of the foreign policy of the
United States. T‘ﬁm. the Congress would continue to recognize that
the domestic economy may be affected if items which are in short
supply in the United States are oxypm'tal in such quantities that the
demands for such product in the United States are unable to be met.
The spme considerstiion may apply in areas of foreign policy if such an
item in sufficient quaatity is not available to one of our allies

Subsection (2) comtains & finding that the unrestricted export of
materials without regard to whether they make a significant con-
tribution to the military potential of any nation or nations may
adversely affect the national security. The Export Control Act contains
s similer finding but also contains a finding that the economice
significance of an exported material may adversely affect our national
security.

The);ommitwe believes that there is no justification for continuing
to find that the umrestricted export of materials witheut regard 10
their potential econcanic significance may adversely affect the national
security. As noted esrlier, after World War 11, the attitude and actions
of the Soviet Union presented a real threat to the nationsal security of
the United States. Also, the Soviet economy was undergoing a real
strug%!e to provide the barest necessities because of the ravages of the
war. Consequently, it was deemed prudent by the United States to
deny its export of essential materials to the Soviet Union thereby
slowing down the redevelopment of the Soviet Union, with particular
emphasis on its warmaking capabilities.



-, marketplaces of Eastern

Basic factors have changed over the past 20 years which materially
affect the decision of the commitiee to remove reference to goods of
economic significance in connectzen with the national security.

When the Export Control Act was passed, the Soviet economy was
in the process of rebuilding. Denial of access to needed materials
conceivably slowed that ing process. Now, however, the
Soviet economy has become one of the most sell-sufficient economies
on earth. It has a nationsl product of approximately one-half
that of the United States. Only shout 1 t of this gross national
product is sccounted for by imports. Thus, the Soviets have com-
pleted their rebuilding &mmcu sad in so dolm have become more
seif-reliant than ever. e Jiwve suggested that it would behoove
the United States to increase i+ trade with the Soviet Union, thereb
decreasing the self-reliance of v¢ Russians. For example, George “7
Ball testified last year as follews

* * * the Soviet Urin wanted to buy some wide-diameter
ipe from Western JSurope for use in the pipeline that it was
Euilding into Germavry. And the United States made s very
great point of the fact that the Soviets should be denied that
pipe, and we exercised s t persuasion on our Western
AKi:u. As a oonn?}t’mnce. Soviets were denied that wide-
diameter pipe, with the result that they built & {pipe mill to
?roduee wide-diameter .;;xén Thus, beceuse of our inter-
erence they moved toward s greater sutarky and a greater
independence of the West.

Without dwelling further on thes particular argument, the committee
believes that the evidence is clesr that the Soviet Union now has a
strong, viable economy which » capable of supplying its own needs.
Thus, to deny goods of econcmie significance to the Soviet Union will
not prevent them from obtuining those goods, either by manufacturing
the goods themselves, or by buyiug them elsewhere.

This leads to another point At the end of World War 11, the
United States was virtually the only source of sophisticated goods
and technology. The United States 18 no longer the only source of
supply for sophisticated products. Thus, if the United States refuses
to sell an item to the Soviet Usion, one or more of our allies and
competitors will gladly take the business.

For a number of vears after World War 11, the United States
enjoyed an extremely favoralde balance-of-payments position. For
the last several years, however. this position has been in deficit. All
indications are that there is no substantial improvement in this
position. Accordingly, it is necessary for the United States to adopt
new policies and attitudes in i1s dealings with other countries in order
to assure the continued health and well-being of the national economy.
One ares in which we can substantially improve our position is to do
what we can to increase exports. This should be considered in the light
of the fact that our European allies are also our competitors in the

l“lumpe and that the Soviet Union is now
capable of producing what it needs. Thus, by denying ourselves a
market, we hurt our balance-of-zayments potential, we give business
to our competitors that we nesec ourselves, and we deny the Soviets
nothing, since they can eiither produce an item themselves or buy it
from qur allies. Under these carcumstances, the committee believes

Pt o
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that to continue & policy of restricting the export of which have
potential ic signuficance is unrealistic and only serves 1o harm
the United States. e
Subsection (3) is & new finding that the unwarranted restriction of
exports from the United States has a serious adverse effect on the
stability i our “su‘nb-e:ey m t:;:g, therefore, oxtnl our demestic
economy. As no ve. the tates is currently expersencing
difficult balance-of-payments problems. In the past few yews, our
trade balance has been keeping our balance-of-payments defics from
being even greater than it 1s. Unfortunately, now even this fasorable
trade balance is w Under this circumstance, the committee
believes that it is desirable that this Nation do everything i1 can to
incresse its exports. The committee believes that any restrction of
exports is unwarranted if it does not serve some positive fusetion.
For example, to restrict the export of nonmilitary goods to Eastern
Europe where similar geods of comparable quality and in co:?-nble
quantity can be obtaned from other sources is unwarrant
Sabsection (4) contains the finding that the uncertainty of Govern-
ment policy in regard to certain exports has caused Amencan business
to curtail its efforts toward exporting those items, to the detrusent of
our trade balance. The committee believes that American business
should be encouraged ss much as possible to increase ita exports of
»ds which do not affect the national seciirity. The nations of Esstern
urope and the Soviet Union are currently trading with our Western
Allies to a much greater degree than they are with the United Scates.
This is true because of the unilateral restrictive trade policies of the
United States. American business is hesitant to attempt to meyvease
its xports to those nstions so long ss the attitude and policy «f the
United States remasins, in effect, restrictive and discoursges such
exports. Conversely, the committee believes that if the US. Govern-
ment took a more positive attitude toward exports of pesceful grods,
American business would increase its efforts to generate this busness,
thereby increasing our exports and helping our trade bslance.

Declarations of Policy

Subsection (1) of section 3 states that it is the policy of this country
to encourage the expansion of trade with all countries with wha: we
have diplomatic or trading relations except where the President shall
determine otherwise. A sunilar provision is not contained i the
Export Control Act.

Subsection (1) also contains the statement that it is the poly of
the United States to restrict the export of goods and technology which
would make a significant contribution to the military potentis! of any
nation which would prove detrimental to the national security «f the
United States. The Export Control Act contains no such provason.
The committee believes that suck a policy statement should be in-
cluded in this legislation to underscore the determination of this
country to protect its national security from military threst. A: the
same time, 1t should be reiterated that the committee believes that

ing in trade in matenals which have no military significsnce is
not mnconsistent with protecting the national security. Instead : is
merely rational self-interest. ]

Subsection &2) contains & policy declaration which is similar 4 ene
contained in the Export Control Act. It reiterates that the regulsuon
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of ex shall be used to protect the domestic economy from exces-
sive drain of materials, to reduce the inflationary impact of abnormal
foreign demands to further the foreign policy and fulfill the inter-
national responsibilities of the United States, and to exercise the
necessary vigilance over exports from the standpoint of their signi-
ficance to our national security.

has already been stated, it is the intention of the committee that
the expansion of exports be encou to the maximum extent con-
sistent with the national interest. However, this section and sub-
sequent sections make it clear that where there is a serious and genuine
short supply of some domestic material caused by unusually high
foreign demand which results in a substantial inflationary impact on
the affected industry, controls on the exportation of these items should
be used. By the same token, when there is some genuine and sub-
stantial foreign policy consideration or national securnity consideration
which can best be servad by the imposition of controls on exports,
then the act woli authosze such controls.

Subsection (3) contairs the provision that export controls should be
applied uniformly to o)i nations with which we trade except where the
national security snd foreign policy or the need to protect the domestic
economy from excesive ﬂun of scarce materials requires that an
exception be made. The committee believes that it would be advanta-

us to this country in its dealings with foreign nations and to in-
ividual businessmen from the standpoint of simplicity in regulations,
if all exports were regulated in the same manner without regard to
their destinations. The committee recognizes that under present cir-
cumnstances this is impossible, nor will such a trade posture be possible
in the neer future Fowever, it feels that as our relations with various
nations continue o improve, the Government of this country should
attempt to fucilitate the free flow of goods and services from this coun-
try to other nations, ;

Subsection (4) declares it to be the policy of this country to formu-
late, reformulate, and apply controls in cooperation with all nations
with which we have defense treaty commitments end to formulate a
uniform commercial and trading policy to be observed by all such
nations.

Subsection (5) provides that the policy of this country is to use
its economic resources and trade potential to further the sound growth
and the stability of its economy as well as to further its national
security and foreign policy objectives. A similar provision is contained
in the Export Control Act in regard to nstional secunity and foreign
policy. The committee believes that the economic resources and trade
potential of this country can and do serve to further the growth and
stability of the economy, and that the policy of thz United States
to continue to use these resources and potential for suck an objective
should be expressly stated. o -

Subsection (6) provides that it is the policy of the United States
to oppose restrictive trude practices or boycotts sgsinst countries
friendly to the United States and to encourage and request domestic
copcerns to refuse to take any action which would support such trade

sractice or boveott. Such a provision is now contained in the Export

ontrol Act. During the hearings held on this matter. the committee
received testimony from the Department of Commerce and the De-
pyrtment of State on how this policy and the implementing language

@
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are m administered. The committee believes that there is ample
jJusti for reiterating the policy of this country on this matter
and for retaining the authonity to implement the policy.

Authority

Section 4(a)(1) directs the Secretary of Commerce to institute such
mg-ni.uﬂam; and in any office or division which
has heretofore exercised functions relating to the control of exports as
he determines are necessary to facilitate and effectuate the policy set
forth in the act concerned with promoting the expansion of trade. The
subsection provides that special emphasis shall be placed on promoting
trade with those countries with which our allies are trading to s sig-
nificant degree more than the United States and on promoting trade
with other countries eligible for trade with the United States ‘llfut not
now significantly engaged in such trade. The committee intends that
this function shall serve to promote trade with the nations of Eastern
Europe and the Soviet Union in all foods except those which would
contribute to the military potential of such nation to the detriment of

i our national security. The committee believes that in the dealings

between this country and the nations of Eastern Europe and the Soviet
Union, psychological factors are almost as important as the actual
substantive (provmimm of legrslation and regulations. The language of
the Export Control Act seems to convey that the attitude of the U s
Government is against trade with Communist countries, regardless of
the nature of the goods sought to be exported or imported.

The Export Control Act has been administered over the past 20
years in such a manner as to underscore and ratify this apparent
attitude. The conunittee recognizes that this Nation is attempting
to enter a new phase in its deslings with Russis and Eastern Europe—
A phase which will ho&efully bring about even grester improvements
in our relations with those countries than those we have witnessed in
recent years. The committee has heard many persuasive witnesses,
both this year and last year. who advocated s hiberalization of trade
restrictions as an extremely effective means of bringing sbout greater
understanding and closer relstionships between these nations.

The committee also believes that it is necessary to the continued
growth and stability of the economy of this netion to develop sddi-
tional markets for its groducu Accordingly, the committee strongly
believes that the establishment of responsbility within the Depart-
ment of Comumerce actively to promote trade with these countries
will serve two major purposes. First, it will be an overt indication of
the change of policy or attitude of this country from one of restricting
trade with the nations of Esstern Europe and Russia to promoting
such trade. Second, it will serve as an effective tool in promoting m§
securing additionat markets for the products of American businesses.

There are several other functions that the committee expects the
Deparument of Commerce to fulfill under this provision. It is now the
practice of many of the larger American corporstions to maintain sales
offices all over the world. ] h;:;: of these companies have representa-
tives who deal specifically with Eastern Europe, Russia, as well as
the other nations of Europe snd Asia. However, many of the medium-
or small-sized companies in the United States are not capable of
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maintaining such representatives. Others are capable of maintaining
such representstives onlx in those countries with which they do a
substantial busmess but do not have representatives in those countries
in which therr business is nominal. Thus, where ther business is
nominal, their c2ances of increasing that business are szeall since the
have no one sesking 1o increase their sales. For those businesses whic
heve no repressntatives anywhere, the chances of improving their

business sre sgain small since they are not able to new
markets. The committee ‘ts the Department of Commerce to
find ways to neuvely aid small- and medium-sized companies in devel-
oping markets for their products in the nations of Esstern Eur:¥o
and Russia, as well as other nations, so that these companies wil
hnvok their fair share of what the committee expects will be a growing
market,

The commitiee expects the Department of Commerce to take all
steps necessary w indicate clearly to the American business communit
that it is the poiey of the U.S. Government to encoursge trade witg
all nations witt which we have diplomatic or trading relations. The
Department of Commerce should also clearly indicate to American
business the change in export control procedures and sttitudes re-
flected by the smactment of the Export Expansion snd Regulation
Act and of the sctions taken by the Department of Commerce to
implement that set.

he Departruent should also clearly express its intention to provide
all assistance pwsible to increase the trade of this nsson with all
nations with wich we have diplomatic or trading relstions in all
goods that do 20t significantly contribute to the military potential
of the country waich would prove detrimental to the national security
of the United Stases. : :

By making rmﬁc statements of these intentions as the Department
begins to implement the act, the attention of Americsn business will
be focused on e change in policy. The committee fnds that at

resent, many American businesses are hesitant to seek trade with

ussin or Eastem Europe because of the apparent stutude of the
Government toward such trade. The use of such publicity will hope-
fully alleviate tims reticence and will result in more compsries entering
the business of ezporting to these countries.

In addition t¢ selping individual companies or indusimes increase
their trade, the commitiee expects the Department of Commerce
actively to pursue ways and means of utilizing the aveishle assets of
this country in yromoting trade. It has been suggested that with the
eventual end of ‘he Vietnam conflict, certain assets which have here-
tofore been utilued in that conflict might be turned to pesceful ap-
plications. For ezasmple, rather than mothballing an aireraft carrier,
1t might be possible to convert the carrier into s floating trade show
:l:‘:fh could be moved from one country to another to help promote

e.

The commities expects the Departinent to pursue the matter of
promoting trade with creativity and ingenuity and to explore every
conceivable meszs to achieve this objective.

Section (a)(1) slso directs the Secretary to review the existing com-
modity control Ists with s view to meking pmmpdgct.he or
danngl' e changes = that list in furtherance of the policy azd provisions
of the act. The Seretary would be required to in ndoodd-?lodluw

S 'VQ
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ment of the action taken by him in compliance with the provisicns of
subsection (a)(1), beginning with the second quarterly report filsd by
hin after the enactment of the act.

Subsection (a)(2) directs the Secretary of Commerce to uwe all
practicabie means available to keep American business apprised of
chmmmn.mudgohcbmdmedumwimmm to

encouraging the widest ble trade.

Subsection (b) pmng?im President with the authority to profabit
or curtail the export of any articles, materials, or supplies, inciudis
technical data or any other information except under euch rules n;:g
regulations as he may prescribe. These rules and regulations may
apply to the financing, transporting, and other servicing of exports,
'ﬁlia blanket authority to csontrol exports is the same as that which is
now contained in the Export Control Aect.

Subsection (b) provides further that the rules and regulations pre-
scribed to comrorex;xm in the interest of national security shall
provide that express permission and authority must be sought and
obtained to export from the United States to any nation or combana-
tion of nations if the President determines that the articles, matenals,
supplies, data, or information sought to be exported would meke o
significant contribution to the miﬁtu‘y potential of such natise or
nations which would prove detrimental to the national security «f the
United States and that the articles, materials, supplies, data, o in-
formiation of comparable quality and technology to that sought 1 be
exported sre not readily available from other sources. It 1« fusther
provided that in the event the President has not made the detersina-
tion that comparable goods are not available elsewhere, he mux «ill
require express permission and suthority to export such item o he
determines it to be necessary in the interest of national securits and
includes a detailed statement with respect to that action i the zext
quarterly report submitted after the action is taken.

Over the past year, the committee has held extensive hearings on
the various questions which exist concerning United States trade
with the nations of Eastern Europe and the Soviet Union. Dwrng
the course of these hearings, the committee received testimony and
statements from & large number of American businesses. Witout
exception, these businesses have a strong desire to see that the nuional
security of the United States is not in the least jeopmdized by any
action they might take in regard to exporting materials to Euwstern
Europe and the Soviet Union. At the same time, they want 1 be
able to sell their products wherever there is a market if the nutiaal
security will not be edversely affected. One of the greatest frusora-
tions to these companies in their attempts to market their products
is the fact that they continually lose business to Western European
or Japanese competitors because of the unilateral export consrols
maintained by the United States on literally hundreds of items The
complaints made by business were not, for the most part, direeted
against the controls utilized by the United States on those items for
which the United States is the only source of supply or on whict all
of our allies exercise controls in cooperation with the United Stutes
They were directed at the fact that the United States maintains ex-
port controls on approximately 1,300 categories of goods whick no
other free world country controls. Thus, in order for a United Stites

8. Rept. 91-336—3
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firm to sell any of the on that list to Eastern Europe, have
to seek a license, vhicr:nd‘qormymbogrguud. Theeo::qﬁtou
of thut United States firm which are domiciled in any other free
world coumm not subjected to such restriction. They may freely
sell the g The competitive dissdvantage to the United Siates

is obvious; even if it finds a market, it cannot make & commit-
ment to sell until it receives an export hicense, which may take months,
or even never be granted. Its foreign competitor can make an im-
mediate commitment.

The committee believes, therefore. that for the United States to
attempt to unilaterally control the export of goods which are freely
available from other sources is both futle and useless. The nations of
Eastern Europe and the Soviet Union do not suffer from this unilateral
control. They merely obtain the items from France, Italy, Great
Britain, Canada, Japan, or from one or more other nations. Thus, the
only parties to suffer from these unilstersl controls are the American
businesses which conceivably could hsve made a sale if these controls
had not existed and the United States izsell which lost an opportunity
to incresse exports, thero:‘v improving our trade balance.

The committee received some testmony to the effect that there
would be no apprecisble increase in U S. exports to the nations of
Eastern Europe snd Russia if these unilateral controls were removed.
The reasoning given was that the nstions of Eastern Europe have a
limited supply of hard currency, and. therefore, are not capable of

urchasing exports to any substantial degree above their current level.
is may be true. However, the committee takes note of the fact that
the United States currently commands spproximately 16 percent of
total world exports exclusive of Easters Earope and the Soviet Union.
However, the United States only has « Little over 2 percent of all free
world exports to Eastern Europe and the Soviet Union.

The committee firmly believes in the ingenuity, aggressiveness, and
perseverence of the American businessman. The committee believes
that if the American businessman was freed of futile restrictions on his
stwn;sn to obtain & larger share of the free world trade now bei
carried on with East Europe, he would be able to obtain s substanti
portion of this trade from his non-US competitors. The committee
received many specific examples of sales which could have been made
by a particular company but were not because of export controls,

sny of those examples were cases i which s sale of comparable

oods was subsequently made by s competitor from a nation which

id not control the particular items.

The committee believes that this subsection will allow the President
to retain the necessary authority he needs to adequately protect the
national security. At the same time, the commitiee expects the De-
partment of Commerce to revise its export control lists to remove as
many goods as possible from such lists f articles, materials, supplies,
data, or informaton of comparable quality or technology are freely
available from other sources. If there is a serious question as to
whether such item is so available, then the President retains the
suthority to control such item. The committee believes that this
provision will enable American business to substantially increase its
efforts and its successes in obtaining & larger portion of trade with
Eastern Europe. This will contribute o the overall prosperity of
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American business and, the committse believes, will result in an
improvement in the trade balance of the United States.

e committee will closely observe the actions of the Commerce
Department in its sdministration of the provision which allows
regulation of items which are, or may be, available from other sources.
Accordingly, the Depsriment of Commerce should take gres: care in
m its report to see that a full and detailed statement of all such
wﬁomhmlorthmdindudingwithupmqufmﬁcg
the particular sought to be made, the nation or nations sffec
by the Vmpo-ﬂ “m" Department’s action, and the specific
reasons for the action

Subsection (b) a.so contains a provision which directs the Depart-
ment of Commerce to mmplement the policy contained in the act in
regard to opposing restrictive trade practices or boycotts fostered or
imposed by foreign countries against countries friendly to the United
%?‘&1 'l}m provision s identical to one now contained in the Export

n ct.

Subsection (¢) of section 4 provides that nothing in the act or in th07
rules and regulations suthorized under it shall in any way be construed
to require suthority and permission to export articles, materisls, su
rhu, data, or informstion except where the national security, the

oreign policy, or the need to protect the domestic economy from the |
excessive drain of scarce materials make such a requirment necessary. |
The committee wishes to underscore its beliel that American ex}mﬂa
are an inherent part of the economic foundation and well-being of this
country. The right of American business to freel a&tﬁoﬂ. its products
should not be abridged except where necessary to fulfill some overriding |
nstional interest. -

Subsection (d) provides that the President may delegate the ad-
ministration of this act to such departments, agencies, or officials as
he may deem appropriate.

Subsection (e) provides that the suthority conferred by section 4
shall not be exercised with respect to agricultural commodities during
any period for which the supply of such commodity is determuined by
the &cretary of Agriculture to be in excess of the requirements of the
domestic economy. That subsection further provides that such com-
modities can be controlled to effectuate the policies set forth in section
3 concerning foreign policy or national security. The subsection is
identical to one now contained in the Export Control Act.

Consaltation and Standards

Section 5 provides thst the department, agency, or officis’ deter-
mining the action to be taken with regard to the regulation snd the
expansion of exports shall seek information and advice from the

ifferent executive departments and agencies which are concerned
with domestic and foreizn policies and with the operations having an
umportant bearing on exports. It further provides that, consistent
with considerations of national security, the President shsil seek
information and advice from various segments of private industry
in connection with the making of these determinations. This section
15 similar to one now contsined in the Export Control Act. It does
add the provision requiring the President to consult with industry.
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The committee believes that by so doing the executive d t
will be aided in making admimstration of the act as practicable as
possible under all circumstances.

Violations

Section 6 deals with violations of the act. Subsection (a) provides
fer a fine of not more than $10,000 or for impnsonment for not more
than 1 year for any knowing violation of any provision of the act or
any regulation, , or license issued under the act. For any sub-

nent offense, the subsection provides for & fine of not more than
000 or for imprisonment of not more than 5 vears or for both.
his subsection is identical to one now contsined in the Export
Control Act with the exception that the committee added the require-
ment that the violation be a knowing one. The committee is cognizant
of the fact that the procedures and requirements required of a business
which exports to some countries are extremely complicated. The com-
mittee is concerned that the possibility of & jail sentence for an
apparent innocent violation may serve as an unnecessary deterrent to
American businesses which attempt to enter the field of exporting to
certain countries. The committee is also concerned over the con-
stitutional question of a severe jail sentence and fine for unknowing
violations. Accordingly, the committee added ihe requirement that
the violation be wit{: {nnwledgeé

Subsection (b} provides for & fine of not more than $20,000 or for
imhnrimnmeut of not more than 5 years or for both for anyone who
willfully exports anything contrary to any provison of the nct or any
regulation, order, or license issued under it with knowledge that sue
export will be used for the benefit of any Communist-dominated
nation. This subsection is identical to one now contained in the
Export Control Act.

ubsection (c) provides that the head of any department or agency
exercising functions under the act may impose s civil penalty not to
exceed $1,000 for each violation of the act or sny regulation, order, or
license issued under the act. This provision is sentical to one now
contained in the Export Control Act.

Subsection () provides that the payment of the penalty imposed
pursuant to subsection (¢) may be made & condition, for & period not
exceeding | ven after the imposition of such penslty, to the continued
"l!ﬁli“"“' export of the person upon whom such penalty was imposed.
2 8 is identicul to the provision now contained i the }-lxport Control

oL

Subsection (¢) provides that penalties paid pursuant to subsection
(¢) shall be covered into the Treasury as a miscellanecus receipt. The
penalty mny be refunded within 2 years after psyment on the ground
of materiul error of fact or law in 5;0 imposition of the penalty. This
subsection is identieal to one now contained in the Export Control Act.

Subsection (f) provides that suit may be beought for the recovery of
the ty imposed under subsection (¢). This provision is also in
the Export Control Act.

Subsection (g) provides that nothing in subsections (¢), (d), or (f)
shall limit the availability of any other admumsstrative or judicial
remedies with respect to violations, the suthority to compromise and
settle administrative proceedings, or the authority to compromise,
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remit, of mitigate seizuies and forfeitures. This subsection is also
contained in the Export Control Act. _

With the exception of the noted change in subsection (a) of Section 6,
all of section 6 is identical to the provisions dealing with violations
now contained in the Export Control Act. The committee believes
that the executive department should have varied suthority to punish
violations of the act and regulations. The Department of Commorce
advised the committee that it felt the current Export Control Act
provisions were adequate. Consequently, with the one noted change,
the committee decided to retain the provisions of the present law in
connection with violations. -

pe:

" Enforcement

Section 7 of the act deals with enforcement of the provisions of the
act. Subsection (a) provides authority to the Commerce Department
to make investigations and obtain information, require reports and
recordkeeping, inspect books, records, and other writings, premises,

roperty of any person, and take the sworn testimony of any person.
%be officers or employees who orm these functions may administer
oaths or affirmations, issue subpenas requiring persons to appear and
testify or produce books, records, and other writings. In case of a
refusal to obey a subpena, the U.S. district court may issue an order
requiring such persons to appear and give testimony or otherwise to
comply with the subpena. This provision is identical to one contzimed
in the Export Control Act. It does contain an express provision
allowing such investigations to ascertain liability snsing under the
Export Control Act. This provision was believed necessary in order
to allow the Department of Commerce to ascertain violations of the
Export Control Act after it is superseded by this act.

Subsection (b) provides that no rersqn shall be excused from
complying with the requirements of this section because of the
rivilege of sell-incrimination, but the immunity provisions of the

‘ompulsory Testimony Act shall apply. This is identieal to & provision
in the Export Control Act.

Subsection (¢) ‘ﬁu‘ovidea that the agency exercising the functions
under this act shall not publish or disclose information obtained under
it which is deemed confidential or for which a request for confidential
treatment has been made by the person furnishing such information
unless such withholding is cont to the national interest.

Subsection (d) requires that the reporting requirements shall be
designed to reduce the cost of reporting, recordkeeping, and export
documentation to the extent feasible consistent with effective enforce-
ment and effective compilation of useful trade statistics. The subsec-
tion provides further that the requirements be periodically reviewed
and revised in the light of changes in the field of information tech-
nology. The Department is required to include a detsied statement in
its quarterly report with respect to the actions taken in compliance
with this subsection. : :

During the hearings held on this subject, the committee received
very persuasive testimony to the effect that Amencan business is
needlessly spending millions of dollars a year fulfilling the requirements
concerning export documentation. The rules and regulations require
that an exporter file and have authenticated an export document



he i obtained
export document 1s used for

It nlso serves as a check to make sure that goods that normally require
a license are not being shipped without a ki . One of its more
important functions is that it serves as a means by which statistics
involving exports are obtmmned the Government. The witnesses
.g before the commutiee ldnoa:urn!withmyolmm
objectives. They did testify that for tical purposes, the data

could be submitted on a perodic basis as opposed to individual filings

for each export.

They also pointed out that there have been virtuslly no prosecution:
us a result of information ebtained through the use of export docy-
ments, The committee seriously consi including & provision tha:
would prohibit the use of these export documents. However, the De
partment of Commerce assured the committee that it intends to insts-
tute reforms in this matter in the very near future. The Departmen:
stated that it would remove the export document requirement entirels
from shipments to some countries and would greatly liberalize the
requirement with regard to shipment to other countries. It intends 1o
do this but does want to retain the authority to reinstitute whatever
portion of the requirements s deemed necessary if some particular
relaxation proves to be unwise With this assurance from the Depar:-
ment, the committee acquiesced in its request that no mandatory lan-
guage be put in the act forbwdding the export documentation require-
ments. The committee does expect, however, that the Department of
Commerce fulfill its commitments to the committee in the near
future.

Section 8§ exempts the provisions of this act from the provisions of the
Administrative Iyrnceduru Act and, in that regard, is similar to »
provision contained in the present Export Control Act.

Section 9 deals with informastion to exporters. During the considers-
tion by the committee over the past year of the problem of export
eontrols, the committee found that one of the more frustrating ex-
yeriences to which the Amencsan businessman is subjected is that once

e has filed an application for & license to make a particular export
he is never able to ascertain the status of his application. The com-
mittee found that many different agencies of the Government are
involved in the consideration of the license applications. The committes
believes that it would be of benefit to the businessman if he were kep:
informed of the status of his hrense and also was advised of any prob-
lems which may arise during the consideration of the spplication. On
the other hand, the committee did not wish to impose unnecessary
requirements on the Departmen: of Commerce which would hamper
it in its effective administration of the act. This section is an attempt
to grant American business the opportunity to be kept abreast of the
status of an application without unnecessarily hampering the functions
of the Department. : : : : :

The section provides that insofar as is consistent with nations!
security, foreign policy, and the effective administration of this act.
the executive branch must inform each prospective exporter of the
considerations which may cause his export license request either to be

o
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denied or subject to lengthy examination. He must al.o be informed

of the circumstances h act do arise during the Government's
consideration of his ation which are vause for denial or further

examinstion. In addition, each exporter must be given the o unit
1o present evidence and information which he g‘dhm mﬁ_ help thz
agencies concerned resolve any problems o questions which are or
may be connected with his application for license. Finally, the um
must be advised of the reasons for the desial of his export

cpxlimtion. :
s noted earlier, the committee did not wsh to impose unnecessary
requirements on the ent of Commerce. However, in all com-

munications from the Department of Commerce to the prospective
exporter pursuant to the provisions of thas section, the committee
expects the Department of Commerce to use the greatest degree of
specificity and detail necessary to fully spprise the prospective ex-
porter of the status of his apphication.

Export Expansien Commission

Section 10 would establish an Export Expension Commission com-
posed of 15 members appointed by the Pressdent. One of these persons
would be designated Chairman. The function «f the Commission would
be to conduct a study to determine practicatie ways in furtherance of
the national interest by which exports can be expanded without
{eopurdixing the national security, to all sations with which the

Inited States is trading. Specis! emphasis would be placed by the
Commission on promoting trade with the nutons of Eastern Europe
and the Soviet Union (where U S trade » only a fraction of that
ehgnged in by our ailies) as well as other countries eligible for trade
with ihe United States but not significantly engaged in such trade.
The section provides that the Commission eordinate its activities
with the National Export Expansion Council snd make a final report
1 year after the date of enactment

he committee believes that such a Commission would serve to
focus attention on & change of policy being expressed by Congress
and thus would serve to encoursge American business to increase its
efforts to engage in trade with the Soviet Unwa and Eastern Europe.
Also, it s belipved that the Commission weuld fulfill a substantial
function in finding and suggesting ways and means by which such
trade can be increased other than mere relazstion of restrictions on
such trade. The committee recognizes the exstence and work of the
Nationa! Export Expansion Council. It is not mtended that the two
commissions overlap their functions to a gres: degree. The National
Export Expansion Council is designed prunsnly to sttempt to in-
crease our exports to all nations. In the performance of this function,
that Council has focused to some degree on the problems of trade
with Eastern Europe. The express function of the Export Expansion
Commission will be to focus almost exclusively on trade problers
arising i trade with Eastern Eurcpe.

Subsection (¢) provides that esch member of the Commission be
paid at the rate of $100 per day plus travel expenses and per diem

gubsecmm (d) provides that the Commissica may appoint and fix
the compensation for an executive director whe, in turn, may employ



and fix the of additional personnel as may be necessary
to carry out functions of the Commission. No individual may
receive compensation in excess of the rate suthorized for a GS-i8
Subsection (e)(1) provides that the Commission may ra&,uiro AL
:::euunhpmwrmwfumhh availeble informa nwhiei

deems useful.
ﬂubuttion(o)e rovides that any department or age m
mrﬁn)mtbw’ unyzfi:nppenonndtomttg

Subsection (f) provides that the Commission shall cease to exist 30
dngl after the submission of its final report.
ubsection (g) provides authorization for the appropriation of such
funds necessary to carry out the provisions of the section which
establisbes the Commission.

Quarterly Report

Section 11 provides that the Government department exercising any
functions under the act make a quarterly report within 45 days after
each quarter to the President and to the Congress.

Effects on Other Acts

Section 12 provides that the act of February 15, 1936 relating to
the licensing of exports of tinplate serap is superseded, but that
nothing contained in the act shall be construed to modify, repeal,
supersede or otherwise affect the provisions of eny other laws authoriz-
ing control over exports of any commodity. The authority under
the act must be administered in such a fashion as to achieve
effective coordination with the authority exercised under section 414 of
the Mutual Security Act of 1954.

Effective Date

Section 13 provides that this act shall take effect upon the expirs-
tion of the Export Control Act of 1949, It also provides that all out-
standing delegations, rules, regulations, orders, licenses, or other
forms of sdministrative action under the Export Control Act of 1949
or under section 6 of the act of July 2, 1940, shall, until amended
or revoked, remain in full force and effect.

Termination Date

Section 14 provides that the Export Expansion and Regulation
Act shall terminate on June 30, 1973, or upon any prior date which
the Congress by concurrent resolution or the President by proclama-
tion may desi




Minority Views of Messrs. Bennett and Tower

We agree that legislative authority should be continuad to provide
or export controls for reasons of national security, foreign policy,
and domestic short mppé‘y’;’llomc, we support & straight extension
dmt?:.‘uhthglxpm trol Act and oppose the reported by

ority.

Over the years, the existing legislation has proven to be very effec-
tive in protecting the national interests. Time and time again, it has
shown its adaptability to changing world conditions. We believe it
l\:ouid be extremely unwise m&roduce into ﬂ;z: legislation 'hﬂ:-
a5 &8 its main purpose providing necessary control suthority, anot

y diﬂ:ront and opposite co t of trade ezpam;ycm. Other
legisiation covering tariffs, ex t, and trade promotion is
much more appropriate for dealing with trade expansion. In attempt-
ing to have bill provide for control while alse urgma trade expan-
sion, what has resulted is a misleading bill from its title throughout
most of the new provisions covering export control policies snd
procedures.

REQUIREMENTS COSTLY AND UNNECESSARY

The bill interposes a number of requirements in the administrative
ares which we believe to be nnnecessary burdensome, and costly for
the Government. These requirements include organizational and pro-
cedural changes by the Secratary of Commerce and extensive review
of the complete export control list by the Department of Commerce,
frequent notification and detailed explanstion to the Congress of
routine exceptions authorized by the bill, a continuing review of
reporting and documentation requirements together with detailed
statements to the Congress of action taken and & burdensome require-
ment that extensive information be provided to exporters throughout
the Phirumwt's considerstion of licensing applications. In addition,
the bill establishes a new Presidential Commission on Export Ex-
[:psion which would, to a considerable extent, duplicate work already

ing carried on by established organizations and would thereby
confuse rather than assist the export expansion program.

The bill requires the President to include a getailed statement of
his action, if he restricts exports without making the determination,
that comparable goods are not available elsewhere or that the exports
would make a significant contribution to the military potential, which
would prove detrimental to the national security of the United States.
Even though as an exception, the President is granted the authority
to restrict in the interest of national security, any commodity or
technology as long as he reports such action to the Congress, the
effectiveness of those administering the Act is bound to be inhibited
by these changes. Exporters and representatives of other governments
will read a significant change into the language of the bill and bring

(21)



additional pressire to bear for reduction in controls on eritical items
and for approval of guestionable export applications.

_At best, the bill will be con to , cause significant
difficulties in administration and stimulate troublsome court
challenges. Further, it will give an unwarranted signal to the Soviet
Union that we intend to make our advanced industrial goods more
readily available now, even though they have demonstrated no resl
desire for improved relations between East and West. In fact, last
vear's Czechoslovakiar invasion stands as strong evidence against
mi such interest.

t worst, the bill could result in undue weakening of export controls
with attendant risk to our national security.

THREAT TO NATIONAL SECURITY MINIMIZED

The proposal which would replace the present Ex Control
Act is based on the assertion that factors, which brought about the
enactinent of the Export Conirol Act no longer exist. We cannot
agree with such an assertion.

It is suggested that we are now living in an era in which the Soviet
Union presents a reduced threst to the security of the United States
We find no evidence that such & new era has been ushered in. In
fact, we consider the Soviet Usion as & much greater threat to the
security of the United States than it was when the Export Control
Act of 1949 was passed. While 12e majority denies this, it 1s interesting
to note it admits, that the Soviet economy was undergoing a res!l
struggle to provide the barest necessities because of the ravages of
war when the Export Contral Act was enacted in 1949, and goes on
to claim that the Soviet econcmy has now become one of the most
self-sufficient on earth. We do not feel it n to argue over the
validity of that claim because of the differences in the consumption
patterns and standards of living of various countries. But we fuil
see any logic in the majority waclusion, that such an economy pro-
vides less of a threat to this Nution, than one which had a real struggle
to provide the barest of necessities. We also point to the relative
military capabilities of the Usited States and the Soviet Union in
1049 as compared with the present. Thus, we find the whole basis of
the bill reported by the majorty to contain s contradiction.

In addition to being contrsdictory on its face, many of the pro-
visions of the bill contradict esch other. The present Export Control
Act establishes a forthright pelicy of restricting exports on the basis
of contributions to economic potential or military potential. Its
language allows restrictions of exports whenever it i1s determined by
the President that they make & significant contribution to the military
or economic potential of a nstion or nations, which would prove
detrimental to the national security and welfare of the United States
The majority has eliminated the criteria of “economic potential” and
retained only the “military potential”’ criteria, yet it boldly asseris
that the President’s “authority to control exports is the same as that
which is now contained in the Export Control Act.” Either they have
::ego tg reduce his powers or flexibility or they haven’t, but it can’s

th.
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BCONOMIC POTENTIAL NOT CONSIDERED THREAT

While apparently deciding that economic potential and mili
tential are mpl’udy separate so far as the national securit ofl:ﬁ
Boniud States is concerned, the majority infers that its pro under-
scores the determination of this country to protect its national security
a.ilmn:gitb“?m}odt mak:luzn;dn e he p leeuolninthe
ill, jority ts t saying, * t law con-
tains no such statement of pdicgnwmmis mfm to be un-
warranied. The present Export trol Act in its suthority section
says that the rules and regulations set by the President or his delegated
agencies or officiale—

shall provide for denial of any request or application for
authority to export articles, materials, or supphes, includi
technical data, or any other information from the Uni
States, its territories and possessions, 10 any nstion or com-
bination of nations threatening the national secunty of the
United Ststes il the President shall determine that such
export makes a -:fniﬁcmt contribution to the military or
economic potential of such nation or nations, which would
prove detnmental to the national security and welfare of
the United States.

It is beyond us to understand, how the majority feels that it has
in any materia! way strengthened prohibitions against exports, having
military potentia! which would be detrimental to the national security.
Particularly is it difficult to understand why the msajonty makes n
point of this i aght of the fact that the new “policy section” is a
carryover from sn earlier bill which did not allow the President to
deny exports with significant military applicability unless there was
in addition “substantial evidence that the Yurticulnr exportation is
likely to be used for military purposes, und that similar items are not
readily available 1o the importing country from other sources.”

FOLICY IN BILL I8 UNCERTAIN

It is ironic that the proposed bill in section 2 (4) says that the
Congress finds that “the uncertainty of Government policy toward
certain categones of exports has curtailed the efforts of Amencan
business * * *”, vet this bill is sure to increase uncertainty. The whole
announced purpose of the bill is to encourage the expansion of trade
with all countries with which we have diplomatic or trading relations.
This is stated 1 sections 3(1)(A), section 3(3), and section 4(a)(1). It
15 interesting to note, however, that in every case where this “change
of policy” is stated, it is always followed by an exception which allows
the President 1o make export determinations on the basis of national
security, foreign policy of the United States, or the need to protect
the domestic economy. Those are the criterin which are used in the
present Export Control Act. Thus the bill appears 1o encourage the
expansion of trsde on the one hand, while on the other hand it provides
for essentially the same restrictions which presently exist

In addition to the langusge included in the bill, the report states
that “the Depsriment of Commerce should clearly indicate to Ameri-
can business the change in export control procedures snd sttitudes



reflected by the enactment of the Export lz&mdon and Regulation
M“g”:”’l‘ho continues, stat 1at the Department of
Commerce should e “public statements” so that the sttention of
Americen business will be focused on the change in policy We think
Puckin, sl (e chiiieg Shapgit o POUy ¥hich St be brooght
tion, since the clai ange in policy which must rought
mbe attention of American business is unclear and confused.

It will be difficult for the Department of Commerce to try to explain
to American business that on the one hand the bill out the
micy of equal treatment for all countries, yet section 3'5) of the

ill states that it is the policy of the United States to use its sconomic
resources of trade potential to further foreign Jmhcy objectives. We
maintain that this latter policy is the one under which the United
States has been operating for many years and in effect sullifies the
“equal treatment change.” The form without substance becomes even
more s;:gmnt when it is known that the President of the United
States, the one who holds the authority, opposes & changs in policy
at this time. Administration spokesmen have made it very clear that
the President seeks a more appropriate time for libersizing trade
with the Communist countries. Yet the Congress, if it should pass
this bill, would give, in the language of the majority report. “an overt
indication of the change of policy or attitude of this countey * ¢ * "
We believe that the President shouid have the latitude to relate
liberalization in the trade area to broader foreign policy consderations,
This bill, in our view, is an attempt to preempt the President’s judg-
ment on timing of hiberalization, while still holding him m;xmsib?t&
to determine specific export policy.

FEW EXPORT REQUESTS DENIED

The committee report indicates that the nations of Eastern Euro
and the Soviet Union are currently trading with our Western Allies
to & much greater degree than they are with the United States “be-
cause of the unilateral restrictive policies of the United States'
This is far to simplistic to be accurate. The items under export con-
trol represent only a small fraction of the goods generally exchanged
in international trade. Western Europe does much more business with
Eastern Europe than we do primarily because of geograplucal proxim-
ity and traditional trade patterns. The great bulk of this trade is
in products which our companies are also free to export. £ they can
obtain orders.

The Department of Commerce testified that less than 2 percent
of tie export license applications received for Eastern Eurcpe are
denied. Supporters of tgu bill elaim that is true because American
exporters just don't try to export to Eastern Europe or the Soviet
Union in 1tems on the control list in any degree because they know
that they will be turned down. Any controls may have & deterrent
effect on efforts to export, but we question the suggestion that ex-

rters know they will be turned down. We do this becsuse in the

quarterly report dealing with rt control, we find t2at approv-
als were given for exports to East European countries and the Soviet
Union for such items as harvesting machines, tractors electronic
digital computers, metdworking machinery, metal treating and metal
powder molding machines, rubber processing and rubber products

£
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manufacturing machines and nuclear radiation detecting snd
measuring instruments, synthetic rubber, metal cutting wmalli
machines, gear cutting machines, well-drilling msachinery, me
and heat tresting furnaces, telecommunications apperatus,
and many other similar exports. With vals on such a brosd group
of industrial products, not to n.:;nm mny agricultural ssd less
sophisticated product spprovals, wo an exporter come to
the o?aelun’on that his spplicstion would automatically be turned

We are particularly disturbed by repeated statements by the bill's
wponcnu that its imnt 18 wt"xgcrm trade in "p“ce{ul_gmdt."
‘ot most of the industry witnesses represented companies with
highly sdvanced technological products such as electronic control
uipment, computers, and machine tools. Ensctment of this bill
following our hearings could well lead to & conclusion that the mtent
of Congress is to consder the bulk of our advanced technological
ucts as ‘‘peacelnl goods” to be freed for unrestricted swe to
tern Europe. The result could be serious mutusl misunderstandmgs
among business, lore(i)ﬁ: governments, and those in charge of sdmin-
istering export controis.

TRADE POTENTIAL SMALL

The majority also discusses the dwindling of our trade surples in
the past few years and infers that relaxing of our export contrels to
Eastern Europe may measurably improve that situation. We are
extremely concerned over the virtual elimination of our trade surplus
which only 5 years ago was-over $7 billion. We would like to point
out, however, that this dwindling is not the result of the operation of
our Export Control Act, but ts from basic economic factors which
are conveniently disregarded in the majority report.

Actually most knowledgeable estimates indicate that trade with
Easstern ur?e, even under most favorable conditions, can grov suly
modestly, and is unlikely i the foreseeable future to reach as much as
] t of our total exports.

t-West trade must be a two-way street. Because Esstern
Eumge has limited convertible currency, it must sell us about as wuch,
as it buys. However, Esstern Europe has few products which we need,
snd thus there is a limited basis }or uigti.ﬁcmt continuing two-way
trade. The Soviet Union and Eastern umre today are greatly in-
terested in our advanced products and technology, many of which tave
both ecivilian and military significance, to expand the irindusinal
capacity. Many of these transactions become one-shot deals with hrtle
or no follow-on sales prospects.

INCONSISTENCY ON CONFIDENTIALITY

We find a further contradiction in the committee’s action on the
proposed bill. Section 7(c) provides that “no department, sgency, or
official exercising any functions under this sct shall publish or disciose
information obtained hereunder which is deemed confidential or «1ith
reference to which a request for confidential treatment is made by the
person furnishing such information, unless the had of such departzsent
or agency determines thsat the withholding thereof is contrary to the
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national interest.’”’ Section 9 of the bill requires the agencies, depart-
ments, and officials responsible for irmplementing the rules and regula-
tions anthrotzed under this act to inform exporters of considerations
which may esuse a denial of license request so long as the information
does not j»mixe the national security and effective administration
of this act. ent of Commerce, in its attempt to clarify
the bill, recommended that a provision be included in this new section
pmvidit:r for eonﬁdentidithol business information. The m.j,omy
turned down that request. We now have one section, section 7, re-
quiring confidentiality, while the other section does not provide for
confidential treatment of business information. We find this in-
vonsistency by the majority unexplainable.

PENALTIES WEAKENED

The penalties for violating the act bave been changed from those
presently contained in the g(pnrt Control Act. Despite the fact that
the present penalties have been used primarily as & deterrent, the
committee decided to do away with a possible 1-year jail sentence for
a violation unless it could be proved that the violator did so knowingly.
During our bearings and discussions of the committee, there was no
indication that the present penalty provisions had been misused or
abused. We find it interesung, therefore, that the committee uses
as & justification for the charge that it is “concerned over the constitu-
tional question of a severe jail sentence and fine for unknowing viola-
tinn.-u."qWe are unaware of any prior concern on a constitutional basis
of the present provision authorizing up to l-vesr imprisonment for
& violation, and this has been part of the act for 20 years.

INCONSISTENCY IN TREATMENT OF COUNTRIES

It seems t= us that the proponents of the bill should either decide
whether they want to have equal treatment between Communist
and non-Communist countries except for specific Presidential deter-
minations or whether they want some differentiation retained as in
the present Export Control Act. Section 3(3) of the bill states that
“It 15 the policy of the United States that any export controls found
necessary should be applied uniformly to all nations with which the
United States engages in trade * * *” If, indeed, it is the intent of the
majority to bhave equal treatment between Communist and non-
Communist =ations, why do they retain unequal penalty provisions?
Much harsher peralties are authorized in the event of exports contrary
to the act with knowledge that such export will be used for the benefit
of any Communist-dominated nation. The committee report properly
states that this subsection is identical to one now contained in the
Export Control Act. What it doesn’t say is that the Export Control
Act differentiates between Communist and non-Communist nations,
whereas this bill makes no such differentiation and in no other place
in the bill is the term “Communist-dominated nation” used.

ADMINISTRATION SUPPORTS PROPER EXPORTS

During our hearings, respresentatives of the Department of Com-
merce explained their desire to assist American business with its
exports. is one of the major purposes of the Department of

™
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Commerce, so such an attitude was not unexpected. They explsined
their attempts to reduce the number of items for which licenses are
required as well as theic efforts to decrease to a minimum the paper
work required by the business community. We have no reason to
disbelieve their statements. In fact, we have every reason to beheve
that despite the very short pcno& thet the Depurtment has been
under the new administration, much has been done to improve its

tions. Wop‘l:ﬁve M(hmiudmonl u;;z éo:i'y:m it b:g . )the

tment's ey (I v u restrictions) to
maintain continual review of items i upt:-yt licenses—adding
to or deleting from the list whenever conditions warranted. We have
confidence that the present administration intends to implement that
policy and think they should be given an opportunity to prove
themselves.

PRESENT ACT I8 BETTER APPROACH

The committee hearings and in particular the information provided
by the administration have demonstrated that no sharp reduction in
regulatory authority is warranted. The existing Export Control Act
has been shown to have ample flexibility to accomplish everything
that could be accomplished through this new proposal. The Export
Expansion and Regulation Act of 1969 as proposed in S. 1040 has been
modified to substantially restore the suthority it at first had sought
to weaken. We now have a bill which retains parts of the original
proposal, parts of the present Export Control Act, and some pro-
visions which are inconsistent with beth, Proponents of the bill
apparently feel that significant changes have been made from the
rrmm kxport Control Act, but the sctuel substance of these is far
ess than would appear. It must be recognized that the bill would be
interpreted as a liberalization signal if nothing else. There is no evi-
dence of the Soviet Union’s readiness to move toward closer relations
with the West which would warrant overnding the President’s judge-
ment that this is not the time to signal & change in relations with a new
axwrt control policy.

o, therefore, urge a straight extensicn of the Export Control Act
of 1949 and recommend that the Senate defeat this proposal.

Warrace F. Bexserr,
Joux G. Towenr.
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Supplemental Views of Messrs. Mondale, Hughes and Percy

The Export Expansion and Regulation Act, as reporied from the
International Finance Subcommittee, contained a section ending the
50 t shipping bottoms requirement for wheat and feed grains

under commercial terms to Russia and Eastern Europe.
The Banking and Currenc (!mn,nn“h ‘uet; docidmubs&tuw stronﬁ
committee re hrxuga or that section; we ag to the approsc
of the commx’t’,:: with reservations. : i

The original preference concept (50-50 U.S. flag) is a product
of the Merchant Marnine Act of 1936 and the Cargo Preference Act of
1054. It applies only to Government-sponsored exports, not commer-
cial exports. It applies whenever the United States procures equip-
ment, materials, or commodities for its own account, or furnishes them
to a foreign nation without reimbursement, or advances funds or
credit, or guarantess convertibility of foreign currencies in connection
with the furnishing of such equipment. The U.S. Government pays
the added shipping cost which may be occasioned by the spplication
of cargo preference.

The cargo preference concept was extended to commercial trans-
scuons for the first time in 1963 in connection with the com-
mercial sale of US wheat to the Soviet Union. Cargo preference
spplies to no other commercial shipments to any destinstion in the
world except Eastern Europe and Russia. No Federal subsidy is
svailable for the commercial sale of wheat or feed grains to meet the
added shipping cost from preference; therefore, there have beea
virtually no shipments of wheat or feed grains to the countries of
Eastern Europe or Russia since 1963.

In testimony before the Senate Foraign Relations Committee in
1965, the State Department listed a number of factors which might if
taken together ceuse s shipment to be termed “‘governmental” and
therefore subject to cargo J)nloronce. One of these factors was whether
the commodity is sold under an export subsi«i{ such as the transporta-
tion subsidy which sllowed the wheat sale to Russia in 1963 despite the
uwo preference concession.

e want to make it clear that the committee report larzuage refers
to export subsidies such as a transportation subsidy and not to export
subsidies under the International Grains Arrangement. The world
market prices for wheat are governed by the Internations! Grains

ement of 1968 Under the mechanism provided in the arrange-
ment, international and domestic prices for wheat vary. At the present
time, American whest exporters pay an export tax on some classes of
wheat. With a change in the world price market, American wheat
growers may receive sn export subsidy if the price of Amencan whest
 above the world market price. The sales under the International
rains Arrangement. whether including an export tax or subsidy,
remain private commercial transactions.
Warter F. Moxoarg,
Cuarres H. Peacy,
< Harowp E. Hrcaes.
(28)
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Individual Views of Mr. Goodell

The Export Expann‘ontndncg\ﬂltionmdlm,-ngorled
this committee, has my full support. It will give American muz
a greater degree of flexibility in the conduct of foreign trade. It will
encounr the peacable East-West trade relations that are desirable
to help foster an international atomsphere of negotistion, rather than
confrontation.

Nevertheless, 1 regret I am unable to coneur with that portion of
the commitiee’s msjority report which pertains to the present 50
percent Amencan-flag cargo preference for East-West grain exports.

Earlier versions of this bill contained a provision— proposed secticn
4(f)—that would have barred this 50 percent ¢ preference.

1 opposed the adoption of this provision, and requested that the

© committee hoid hearings so that representatives of the maritime

industry—the industry most directly affected—wuould have the oppor-
tunity to submit their views. At the hearing, held on July 10, we
received very persuasive testimony from this industry. and also from
representatives of the Department of State and the Department of
Commerce-—sli opposing section 4(f).

For many years now, the American merchant marine has been
declining in sze and strength. Over two-thirds of the fleet vessels
depend heavily upon cargo preferencec which allow them to compete
for commercial cargoes in foreign trade.

The proposed elimination of the 50 percent bottoms requirement
would set an undesirable precedent for elimination of other cargo
preferences st & time when our merchant fieet is at a serious com-
petitive disadvantage.

The testimony heard by the committee on July 10 supported this
position. As a result, the members of the committee voted to delete
this provision i the bill.

However, the majority report contains language which directs the
Department of Commerce sharply to limit the scope of the 50 percent
caflgo preference. :

his language is, 1 believe, objectionable for the same reasons as
was the proposed section 4(f) that was deleted.

There is no need for this committee to issue directives to the
executive branch on how the cargo preferences rules should be ud-
ministered. Administration officials have testified that it was “neithor
desirable nor necessary to deal with this matter by legislative means.”
The President, by existing legislative authority, is able to deal flexibl
with the question of cargo preferences as changes in our foreign trade
needs occur.

The inclusion of this language in the majority report, can serve
only to hamper the executive branch in adminisiening the cargo
preference rules in a flexible, effective fashion. v

CuarLes E GoopeLL.
(81)
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