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Defendant was convicted in the Circuit Court,
Jefferson County, F.E. Steinmeyer, III, J., of
unlawful excavation of an archaeological site
without a permit. Defendant appealed. The District
Court of Appeal, Browning, J., held that: (1) acting
willfully and knowingly is an element of the crime
of unlawful excavation of an archaeological site
without a permit, and (2) failure to give requested
instruction on scienter required reversal.

Reversed and remanded.

West Headnotes

[1] Health and Environment €=25.5(8)
199k25.5(8)

Acting willfully and knowingly is an element of the
crime of unlawful excavation of an archacological
site without a permit; the statute discloses no
express or implied legislative intent or mandate to
omit the requirement of mens rea. West's F.S5.A. §

267.13(1)(b).

[2] Criminal Law €=1152(1)
110k1152(1)

A trial court's ruling on whether to give a specially
requested jury instruction is reviewed under an
"abuse of discretion" standard. .

[3] Criminal Law €-822(1)
110k822(1)

A judgment will not be reversed for failure to give a
particular jury charge where, overall, the
instructions given are clear, comprehensive, and
correct.

[4] Criminal Law €=1173.2(2)
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110k1173.2(2)

In appropriate circumstances, the failure to instruct
the jury that criminal intent, or mens rea, is an
essential and indispensable component of the
charged crime that must be established constitutes
reversible error.

[5] Criminal Law &=21
110k21

As the legislature is vested with the authority to
define the elements of a crime, determining whether
scienter is an essential element of a statutory crime
is a question of legislative intent.

[6] Criminal Law €&=21
110k21

Because offenses requiring no mens rea generally
are not favored, some indicia of legislative intent--be
it express or implied--is necessary to eliminate mens
rea as an element of a crime.

[7] Criminal Law €=1173.2(2)
110k1173.2(2)

Failure to give requested instruction that acting
willfully and knowingly was an element of the crime
of unlawful excavation of an archaeological site
without a permit was not harmless; the defendant
testified that she believed that she was on private
land, and absent the instruction on scienter, the jury
could have found the defendant guilty even without a
finding that she knew that she was excavating on
land owned or controlled by the state or within the
boundaries of a designated state archaeological
landmark or landmark zone. West's F.S.A. §
267.13(1)(b).

*193 Brian T. Hayes, Monticello, for Appellant.

Robert A. Butterworth, Attorney General; Daniel
A. David, Assistant Attorney General, Tallahassee,
for Appellee.

BROWNING, I.

'Mary Lynette Shearer (Appellant) appeals her

conviction and sentence for the unlawful excavation
of an archaeological site without a permit, a
violation of section 267.13(1)(b), Florida Statutes
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(1997).  Appellant contends that the trial court
erred, as a matter of law, both by refusing to give a
requested special jury instruction relating to an
essential element of the charged offense and by
ordering her to pay restitution for damages not
incurred by Appellee, the State of Florida. Having
concluded that the lower tribunal's failure to give
the requested instruction constituted prejudicial
error, we reverse the conviction and sentence and
remand for a new trial. § 924.051(3), Florida

Statutes (1997).

[1] In its amended information, the State alleged
that on May 17, 1997, Appellant had "unlawfully,
by means of excavation, either conducted an
archaeological field investigation on, or removed or
attempted to remove, or defaced, destroyed *194 or
otherwise altered an archaeological site or specimen
located upon Burnt Out Mounds, Aucilla Wildlife
Management Area, land owned or controlled by the
State, without permit." The applicable statute
under which Appellant was charged states, in
pertinent part:
Any person who by means of excavation either
conducts archaeological field investigations on, or
removes or attempts to remove, or defaces,
destroys, or otherwise alters any archaeological
site or specimen located upon, any land owned or
controlled by the state or within the boundaries of
a designated state archaeological landmark or
landmark zone, except in the course of activities
pursued under the authority of a permit or under
procedures relating to accredited institutions
granted by the division, commits a felony of the
third degree.... The court may also order the
defendant to make restitution to the state for
damage and the cost of restoring the affected
resource as provided in s, 775.089.

§ 267.13(1)(b), Fla. Stat. (1997). A felony of the

third degree is punishable "by a term of
imprisonment mnot exceeding 5 years." §
775.082(3)(d), Florida Statutes (1997). After

adjudicating Appellant guilty in accordance with the
jury's verdict, the trial court placed her on 5 years'
probation, imposed 100 hours' community service,
and set restitution in the amount of $35,079.35.
The court also required Appellant to spend 10
consecutive weekends in the Jefferson County Jail
based essentially on what the court characterized as
her untruthful testimony.

At the end of all the evidence, and without any
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standard jury instruction on the matter, defense
counsel made verbal and written requests for a
special instruction indicating that the State had to
prove that Appellant had "willfully and knowingly"
acted. The State made an objection. The trial
court refused to accede to the defense's request and,
instead, informed the jury that before it could find
Appellant guilty, the State had to prove only 1) that
Appellant, by means of excavation, removed,
attempted to remove, defaced, destroyed, or
otherwise altered an archaeological site or specimen;
2) that the site was on land owned or controlled by
the State; and 3) that Appellant had no permit for
field excavation.

[2][3][4] A trial court's ruling on whether or not to

give a specially requested jury instruction is
reviewed under an "abuse of discretion" standard.
See Beatty v. State, 500 So.2d 173, 174 (Fla. 1st
DCA 1986). A judgment will not be reversed for
failure to give a particular jury charge where,
overall, the instructions given are clear,
comprehensive, and correct. See Darty v. State, 161
So.2d 864 (Fla. 2d DCA 1964).  However, in
appropriate circumstances, the failure to instruct the
jury that criminal intent, or mens rea, is an essential
and indispensable component of the charged crime
that must be established, constitutes reversible error.
See Chicone v. State, 684 So.2d 736, 745
(Fla.1996) ("A defendant has the right to have a
court correctly and intelligently instruct the jury on
the essential and material elements of the crime
charged and required to be proven by competent
evidence."); Cohen v. State, 125 So.2d 560
(Fla.1960) (statute prohibiting sale of obscene
material required State to prove defendant's
knowledge of obscene nature of material); Gerds v.
State, 64 So.2d 915 (Fla.1953); Frank v. State, 199
So.2d 117 (Fla. 1st DCA 1967).

[51[6] As "the legislature is vested with the
authority to define the elements of a crime,
determining whether scienter is an essential element
of a statutory crime is a question of legislative
intent." Chicone, 684 So.2d at 741, "The existence
of a mens rea is the rule of, rather than the
exception to, the principles of Anglo-American
criminal jurisprudence.” Dennis v. United States,
341 U.S. 494, 500, 71 S.Ct. 857, 95 L.Ed. 1137
(1951).  Because offenses requiring no mens rea
generally are not favored, some indicia of legislative
intent---be it express or implied---is necessary to
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eliminate mens rea as an element *195 of a crime.
See Staples v. United States, 511 U.S. 600, 605-06,
114 S.Ct. 1793, 128 L.Ed.2d 608 (1994).

[7] Appellant asserts, and we agree, that a careful
reading of the statute in question discloses no
express or implied legislative intent or mandate to
omit the requirement of mens rea.  Assuming for
the sake of argument that the jury instruction given
was inadequate, the State contends that any error is
harmless beyond a reasonable doubt under State v.
DiGuilio, 491 So.2d 1129 (Fla.1986), because the
evidence against Appellant is overwhelming and the
claim that Appellant lacked mens rea is "simply
unsupported by the evidence." Sochor v. Florida,
504 U.S. 527, 538, 112 S.Ct. 2114, 119 L.Ed.2d
326 (1992); Occhicone v. Singletary, 618 So.2d
730, 731 (Fla.1993). In focusing primarily upon
the evidence that supports the guilty verdict, the
State misconstrues the DiGuilio test. See Long v.
State, 494 So.2d 213 (Fla.1986). Furthermore, the
record belies the State's position that the evidence is
heavily one-sided in favor of the prosecution.

A witness for the State, Robert Daniels, a wildlife

officer with the Florida Game & Fresh Water Fish
Commission, provided testimony that contradicts
Appellant's testimonial account of the circumstances
that led to her arrest in the Aucilla Wildlife
Management Area on property owned or leased by
the State and under its control.  Daniels claimed
that during their initial encounter one week prior to
Appellant's arrest, he had advised her that the area
where he observed her was closed to the public and
that removing or collecting artifacts from State-
controlled lands was unlawful.  Testifying on her
own behalf at the trial, Appellant admitted having
encountered Officer Daniels in the same area a week
before her arrest. However, she purported not to
have known that it was a restricted area. Appellant
testified that she had believed that she and her
companion were on private land.

Given these sharply conflicting accounts regarding
what was said in the initial encounter and what
Appellant knew about the ownership or control over
the site, we cannot say beyond a reasonable doubt
that the erroneous refusal to give the requested
special instruction on a fundamental and necessary
element of the crime charged is harmless.  See
Chicone, 684 So.2d at 745; Mercer v. State, 656
So0.2d 555 (Fla. 1st DCA 1995). Were we to
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accept the State's arguments in favor of affirmance,
the statute could be construed to criminalize some
conduct that otherwise is perfectly legal.  Absent
the instruction on scienter (i.e., criminal intent and
knowledge), the jury could have found Appellant
guilty even without a finding that Appellant knew
that she was excavating on "any land owned or
controlled by the state or within the boundaries of a
designated state archaeological landmark or
landmark zone." The failure to give the instruction
under these circumstances reduced the State's
burden of proof on an essential element of the
offense charged, virtually eliminated one of
Appellant's chief defenses, and "is tantamount to a
denial of a fair and impartial trial." Chicone, 684
So.2d at 745; see Young v. State, 753 So.2d 725
(Fla. 1st DCA 2000) (reversing and remanding for a
new trial, where the standard jury instruction given
by the trial court included a prejudicially erroneous
definition of the word "maliciously” in a prosecution
for aggravated child abuse, thereby permitting the
jury to return a guilty verdict without a finding that
the appellant actually had ill will, hatred, spite, or
an evil intent when she punished her son, and
reducing the State's burden of proof on an essential
element of the charged offense).

Given our resolution of this appeal on Appellant's
first issue, we need not discuss the second question
of whether the trial court erred in setting restitution
in the amount of $35,079.35 based on the
evidentiary record before it. [FN1] In the interest of
*196 judicial efficiency in any possible future
proceedings on this matter in the lower court,
however, we note that in oral argument the State
conceded that the second issue in the instant case is
factually indistinguishable in any material respect
from the restitution issue presented in Cochran v,
State, 724 So.2d 189 (Fla. 1st DCA 1999), in which
we reversed the restitution order pursuant to
Glaubius v. State, 688 So0.2d 913 (Fla.1997), and
remanded with directions to enter an amended order
for a substantially reduced amount of restitution. -
[FN2]

FN1. Assuming merely for the sake of argument
that her conviction were to be affirmed, Appellant
does not dispute the imposition of $1,278.01 of that
amount to cover the State's "emergency assessment”
of the site.

FN2. We decided Cochran after Appellant's trial
concluded.
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We REVERSE and REMAND for a new trial, with
directions to the trial court to give the requested
special jury instruction.

ALLEN and WEBSTER, JI., CONCUR.

END OF DOCUMENT
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385 Utah Adv. Rep. 23, 1999 UT 108
(Cite as: 992 P.2d 986)

< KeyCite History>

STATE of Utah, Plaintiff and Appellant,
vt
James and Jeanne REDD, Defendants
and Appellees.

No. 981747.
Supreme Court of Utah.
Dec. 28, 1999.

The Seventh District Court, Monticello
Department, Lyle R. Anderson, J., dismissed
informations that alleged defendants abused
or desecrated dead human bodies by
disinterring dead bodies at dig site known to
have Anasazi ruins. The Court of Appeals, 954
P.2d 230, held that informations were
properly dismissed in absence of evidence that
bones or bone fragments removed by
defendants had been interred. Defendants
were recharged with original offense and with
removal, concealment, or failure to report
finding of dead body or destruction of dead
body. Following preliminary hearing, the
Seventh District Court, San Juan County,
Lyle R. Anderson, J., dismissed new charges
and issued bindover on original charges. State
took interlocutory appeal. The Court of
Appeals certified case. The Supreme Court,
Zimmerman, J., held that: (1) moving bones to
back dirt pile at site was "removal" within
statute, and (2) statute protected partial
remains as well as intact bodies.

Reversed and remanded.
[1] COURTS &= 487(1)

106k487(1)

In certifying case for immediate transfer to
Supreme Court, Court of Appeals was not
permitted to add issues to certification not
present in case before it, and thus, where only
issue appealed by State was dismissal of new
charge of removal, concealment, or destruction
of a dead body or any part of it, issue. of
whether refiling of other charges was merited
by evidence and whether refiling violated due
process principles of Brickey was not before
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Supreme Court. Rules App.Proc., Rule 43(a);
U.C.A.1953, 76-9-704(1Xa) (1998).

(2] CRIMINAL LAW &= 1134(3)

110k1134(3)

The proper interpretation of a statute is a
question of law which is reviewed for
correctness, according no deference to the
magistrate’s legal conclusion.

[31 DEAD BODIES =17

116k7

Defendants, in digging at site of Anasazi runs,
"removed a dead body," within meaning of
criminal statute, when they took bones out of
ground and move them to back dirt piles.
U.C.A.1953, 76-9-704(1Xa) (1998).

See publication Words and Phrases for other
judicial constructions and definitions.

[4] DEAD BODIES &=17

116k7

Statute prohibiting the removal, concealment,
failure to report finding of a dead body to a
local law enforcement agency, or "destruction
of a dead body or any part of it" reaches the
removal, concealment, or failure to report the
finding of parts of bodies, such as heads,
torsos, arms, legs, bones, or organs.
U.C.A.1953, 76-9-704(1Xa) (1998).

[6] STATUTES €= 181(2)

361k181(2)

Where Supreme Court is faced with two
alternative readings of statute, and has
reliable sources that clearly fix the legislative
purpose, Court looks to the consequences of
those readings to determine the meaning to be
given the statute, with clear preference for
reading that reflects sound public policy, as

. Court presumes that must be what the

legislature intended.

[6] STATUTES &= 212.7

361k212.7

Where Supreme Court is faced with two
alternative readings of statute, and has
reliable sources that clearly fix the legislative
purpose, Court looks to the consequences of
those readings to determine the meaning to be
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given the statute, with clear preference for
reading that reflects sound public policy, as
Court presumes that must be what the
legislature intended.

[6] STATUTES <= 181(2)
361k181(2)
Court interprets a statute to avoid absurd

consequences.

[71 DEAD BODIES &= 7

116k7

Defendants’ alleged conduct of excavating
human bones at Anasazi site and discarding
bones in back dirt piles at site was within
statute prohibiting the removal, concealment,
failure to report finding of a dead body to a
local law enforcement agency, or "destruction
of a dead body or any part of it," as statute
applied to body parts as well as whole bodies.
U.C.A.1953, 76-9- 704(1Xa) (1998).

*987 Jan Graham, Att’y Gen., Joanne C.
Slotnik, Asst. Att’y Gen., Salt Lake City, and
William L. Benge, Moab, for plaintiff.

Walter F. Bugden, Jr., Salt Lake City,
William L. Schultz, Moab, and Rod W. Snow,
Denver, Colorado, for defendants.

ZIMMERMAN, Justice:

{ 1 The State of Utah appeals from a
magistrate’s dismissal of a charge against
James and Jeanne Redd for violating section
76-9-704(1Xa) of the Code by the removal,
concealment, or failure to report the finding of
a dead body to a local law enforcement agency,
or destruction of a dead body or any part of it.
[FN1] We agree with the State that the
magistrate erred in his interpretation of the
statute by concluding that the facts alleged
did not constitute a violation, and in
dismissing the charges. We reverse and
remand for actions consistent with this

opinion.

FNI1. The court of appeals certified this case to this
court pursuant to rule 43 of the Utah Rules of
Appellate Procedure, which provides: "In any case
over which the Court of Appeals has original
appellate jurisdiction, the court may ... certify a case
for immediate transfer to the Supreme Court for
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determination.” Utah R.App. P. 43(a). We assume
jurisdiction under section 78-2-2(3)(b) and (5) of the
Utah Code.

*988 { 2 For clarity, we explain the entire
history of this case. In January of 1996, Ben
Naranjo of the San Juan County Sheriff's
Department was contacted by Mike Pehrson, a
resident of Bluff, Utah. Pehrson informed
Naranjo that he had witnessed several people
digging in an area known to have Anasazi
ruins. Naranjo drove close to the dig site
where he saw the Redds. They asked Naranjo
what he was doing there. He responded that

‘someone had observed them digging in the

area.

{ 3 James Redd ("James") stated that they
were on Erv Guymon’s property and that
Guymon had given them permission to be
there. Naranjo spoke with Guymon who said
that the Redds did have permission to be on
the property but not to dig. Guymon said
that he would handle the problem with the
Redds personally. Despite James’ claim that
he was on Guymon’s property, Naranjo
decided to verify ownership of the dig site. A
survey was conducted and it was determined
that the site was on state land. The San Juan
County Sheriff then called in Dale Davidson,
an archaeologist, to examine the site.

Y 4 In October of 1996, the Redds were
charged with abuse or desecration of a dead
human body, in violation of 76-9-704(1Xb).
[FN2] A preliminary hearing was held in
March of 1997. Davidson, the archaeologist,
testified that the Redds had dug in an
archaeological site, which included a kiva, a
building, and a midden area. Davidson also
testified that the site had been altered and
damaged by recent digging. He stated that
he found human bones in the wall of the
excavated area, as well as in a pile of dirt
discarded during the excavation.  He also
testified that it appeared that the persons
digging had excavated a portion of the human
remains and discarded them after screening
the dirt in which they were buried.

FN2, Section 76-9-704(1)(b) reads:
(1) A person is guilty of abuse or desecration of a

.
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dead human body if the person intentionally and
unlawfully:

(b) disinters a buried or otherwise interred dead
body, without authority of a court order.

Utah Code Ann. § 76-9-704(1)(b) (1995). In 1999,
the legislature amended section 76-9-704. It added
a new subsection which reads: "For purposes of this
section, ’dead human body’ includes any part of a
human body in any stage of decomposition including
ancient human remains." Id. § 76-9-704(1) (1999).
However, we apply the law as it existed at the time
of the crime charged.

Defendants were also charged with trespassing on
trust lands, in violation of section 53C-2-301(1)(f) of
the Code. Defendants were bound over on the
trespassing charge; this charge was later refiled and
no appeal of the charge has been taken.

{ 5 The magistrate dismissed the charge of
abuse or desecration of a dead human body.
He made factual findings that the Redds did
disinter remains. However, he was uncertain
about whether disinterring remains which
"presumably are a thousand years old"
"constitutes a criminal offense of desecration
of a corpse, or abuse or desecration of a dead
human body." [FN3] Therefore, he dismissed
the charges, stating that the appellate court
could clarify whether the law was meant to
apply to these facts.

FN3. The magistrate said that there are two schools
of thought regarding the appropriate reach of the
statute: one adheres to the position "that it doesn’t
matter how old the remains are, they’re still human
remains, and they need to be protected from being
disturbed.... The other school of thought is, "Hey
wait a minute, you know, there’s a rule of reason
that has to apply here, [the statute is] talking about
disturbing human remains that have been buried in a
place that's been set aside for the preserving of
human remains, the cemetery.... [T]hese [Anasazi]
remains are scatiered all over this part of the

country.” "

{ 6 The State appealed the magistrate’s
decision to the Utah Court of Appeals. At
oral argument before the court of appeals, the
Redds’ attorney conceded that the bones the
Redds had removed constitute a "dead body"
as defined by the statute. The court of
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appeals upheld the magistrate’s dismissal on
alternative grounds not addressed by the
magistrate or briefed by the parties. It
reasoned that the statute refers only to dead
bodies "buried or otherwise interred" and that
this meant that one element of the crime was
proof that the body had been intentionally
placed "into a place designated for its repose."”
State v. Redd, 954 P.2d 230, 234 (Utah
Ct.App.1998). The court of appeals *989 held
that the State had failed to prove that element
of the charged crime. The State petitioned for
a rehearing, contending that the court should
have taken judicial notice of the fact that
midden areas were used as burial grounds by
the Anasazi. The court of appeals refused to
take judicial notice of this fact. It stated,
however, "[nlo party to this action should
construe our opinion or this order to preclude
the State from refiling the charges under the
same or a more appropriate subsection of the
statute."

{ 7 The State followed the suggestion of the
court of appeals and refiled the charges
against the Redds under section 76-9-704(1Xb).
Additionally, it charged the Redds wunder
section 76-9-704(1Xa). It alleged that the
Redds "did intentionally and unlawfully
remove, conceal, fail to report the finding of a
dead body to a local law enforcement agency,
or destroy a dead body or any part of it," and
that they "did intentionally and unlawfully
disinter a buried or otherwise interred dead
body, without authority of a court order."
The State offered new {testimony from
Davidson, the archaeologist, regarding burial
practices of the Anasazi to support these
refiled charges. The Redds moved to dismiss
the refiled charges, asserting that their due
process rights were being violated. They
relied on State v. Brickey, 714 P.2d 644 (Utah
1986), arguing that the "good cause" showing
Brickey requires as a precondition for the
refiling of dismissed charges exists only when
the State has new or previously-unavailable
evidence. They asserted that no such
evidence existed. Everything Davidson would
say was known and available to the State
when the first charges were filed. The State
responded that it could not have foreseen the
need for Davidson’s additional testimony until

._‘, T30 oy
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the court of appeals, sua sponte, added an
element to the crime. The parties stipulated
that a ruling on the Brickey motion would be
reserved until after the preliminary hearing.

{ 8 A preliminary hearing was held at which
Davidson explained that a midden area is
"that part of the site where we find the refuse
[sic] from human activity... [Vlery often
burials take place in that midden area,
because ... it's easy to dig and ... areas that are
soft and easy to dig in are very often places--of
repose--for humans.... [Vlery often deaths, of
course, take place in the winter time when lots
of the available ground is frozen and even
harder to dig, so those soft areas in the
midden are very much utilized as burials."
The magistrate bound the defendants over on
the refiled original charge, under section 76-9-
704(1Xb), of disinterring a buried or otherwise
interred dead body without authority of a
court order. The magistrate specifically found
that the State had shown probable cause to
believe that the defendants disinterred human
bones that had once been "buried or otherwise
interred." However, the magistrate dismissed
the second charge, based on section 76-9-
704(1Xa) of the Code, of removing, concealing,
or failing to report the finding of a dead body
to local law enforcement, or destroying a dead
body or any part of it. He stated that: "There
is no evidence that [the defendants] destroyed,
concealed or removed a body or even a bone.
The most that can be said is that they may
have moved as many as seventeen bones a few
feet. This is not removal, concealment or

destruction." (Emphasis added.)

[1] § 9 The State sought permission to file an
interlocutory appeal on the dismissal of the
charge under section 76-9-704(1Xa). The
Redds did not appeal the bindover on the
refiled charge under section 76-9- T04(1)Xb).
The court of appeals granted the State’s
petition and certified the case to this court.
The court of appeals’ certification order stated
that the appeal involved two issues: the
application and interpretation of Brickey, and
the interpretation and effect of sections 76-9-
704(1Xa) and (b) of the Code. However, as
noted above, the petition for interlocutory
appeal did not address either Brickey or 76-9-
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T04(1Xb); rather it raised only the
interpretation of 76-9-704(1Xa). Utah Rule of
Appellate Procedure 43(a) provides that the
court of appeals may "certify a case for
immediate transfer to the Supreme Court."
Utah R.App. P. 43(a) (emphasis added). It
does not permit the court of appeals to add
issues to the certification not present in the
"case" before it. Here, the only issue
appealed by the State is the dismissal of the
section 76-9-704(1Xa) charge. *990 This
charge was not dismissed based on Brickey,
but rather because the magistrate interpreted
the statute as not being violated by the
movement of human bones. Therefore, we
conclude that there is neither a Brickey
question nor a 76-9- 704(1Xb) question before
us. The only issue is the proper
interpretation of section 76-9-704(1Xa) of the
Code.

[2] 1 10 We begin with the standard of review.
The proper interpretation of a statute is a
question of law which we review for
correctness, according no deference to the
magistrate’s legal conclusion. See Gutierrez
v. Medley, 972 P.2d 913, 914-15 (Utah 1998);
State v. Pena, 869 P.2d 932, 936 (Utah 1994).
With this standard in mind, we address
section 76-9-704(1Xa). It reads in pertinent
part:

(1) A person is guilty of abuse or desecration
of a dead human body if the person
intentionally and unlawfully:

(a) removes, conceals, fails to report the
finding of a dead body to a local law
enforcement agency, or destroys a dead body

or any part of it.
Utah Code Ann. § 76-9-704(1Xa) (1995). [FN4]

FN4. While this section has been amended, we apply
the law as it existed at the time of the crime charged.

[8] § 11 We start our analysis with the
statute’s plain language. "The fundamental
rule of statutory construction is that statutes
are generally to be construed according to
their plain language. Unambiguous language
in the statute may not be interpreted to
contradict its plain meaning." Zoll & Branch
P.C. v. Asay, 932 P.2d 592, 5§94 (Utah 1997)
(citations omitted); see also Kimball Condo.
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Owners Ass'n v. County Bd. of Equalization,
943 P.2d 642, 648 (Utah 1997). In the case of
unambiguous statutes, this court has a long
history of relying on dictionary definitions to
determine plain meaning. See, e.g., Zoll &
Branch, 932 P.2d at 594; Bryant v. Deseret
News Publ’g Co., 120 Utah 241, 233 P.2d 355,
356 (1951). At least one part of 76-9- 704(1Xa)
is unambiguous: one violates the statute if
one "removes a dead body." The magistrate
found that while the Redds moved the bones,
they did not "remove" them. To determine
the correctness of this interpretation, we first
resort to the dictionary. The word "remove"
is defined variously as: "to change or shift the
location, position, station, or residence of" and
"to move by lifting, pushing aside or taking
away or off." Webster's Third New
International  Dictionary 1921  (1961),
Applying this definition to the statute, it
seems clear that when the Redds took the
bones out of the ground and moved them to
the back dirt piles, they "removed” them
within the plain meaning of the statute.
Therefore, we find the magistrate’s
construction of the statute to have been in

error.

[4][51(6] { 12 The next question is whether the
bones that the Redds removed constituted a
"dead body." [FN5] The statute applies to one
who "removes, conceals, fails to report the
finding of a dead body to a local law
enforcement agency, or destroys a dead body
or any part of it." Utah Code Ann. § 76-9-
704(1Xa) (1995). This clause can be read in
two ways. First, it can be read as prohibiting
only (i) the removal, concealment, or failure to
report the finding of an intact dead body, or
(ii) the destruction of an intact dead body or a
part of it. Under this reading, the negative
implication is that the statute permits the
removal, concealment, or failure to report the
finding of body parts. Alternatively, the
statute could be read as prohibiting (i) the
removal, concealment, failure to report the
finding of, or the destruction of (ii) a dead body
or any part of it. Where we are faced with
two alternative readings, and we have no
reliable sources that clearly fix the legislative
purpose, we look to the consequences of those
readings to determine the meaning to be given
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the statute. QOur clear preference is the
reading that reflects sound public policy, as we
presume that must be what the legislature
intended. See Schurtz v. BMW of North
America, Inc., 814 P.2d 1108, 1113 (Utah
1991). In other words, we interpret a statute
to avoid absurd consequences. See Clover v.
Snowbird Ski Resort, *991 808 P.2d 1037,
1045 n. 39 (Utah 1991); see also Alta Indus.
Ltd. v. Hurst, 846 P.2d 1282, 1292 n. 24 (Utah
1993).

FN5. Although this point was conceded by the
- Redds’ counsel before the court of appeals in the
first case, we do not assume that concession is

binding for the purposes of this appeal.

{ 13 We conclude that the results produced by

the first of the two readings proposed, which
would restrict the statute’s reach to intact
human bodies and would not reach the
removal, concealment, or failure to report the
finding of parts of bodies, such as heads,
torsos, arms, legs, bones, or organs, is not in
accord with any sound public policy.
Therefore, we adopt the second reading: the
statute prohibits the removal, concealment,
failure to report the finding of, or the
destruction of a dead body or any part of it.

{ 14 On the facts of the present case, it may

be that reading this statute as protecting
partial remains of a thousand-year-old
Anasazi will not accord with the expectations
of some persons, as the trial judge noted. See
note 3, supra. But a moment’s reflection
should demonstrate the soundness of the
broader public policy our interpretation
advances. It will protect the partial remains
of many with whom people today can readily
identify, such as pioneers buried long ago in
crude graves, [FN6] or of war dead, [FN7] or of
vietims of horrendous accidents, [FN8] or
crimes. [FN9] Certainly, these remains
deserve protection, and we conclude that the
legislature intended to grant it in section 76-9-
704(1Xa).

FN6. See Conrad Walters, 'Modern Technology’
Saves Day in Salvaging Bones, Salt Lake Tribune,
July 26, 1986, at Bl (discussing discovery of bones
and teeth of early Mormon pioneer child buried in
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992 P.2d 986

(Cite as: 992 P.2d 986, *991)
Fremont Indian midden); see also Paul Rolly, Appeals Judge Russell W. Bench sat.
Pioneers to Get New Graves, Salt Lake Tribune,
August 16, 1986, at Bl ("The State Parks and END OF DOCUMENT

Recreation Board has voted to rebury the remains of
32 early pioneers and Indians discovered near

downtown Salt Lake City.").

FN7. See Associated Press, China Hands Over
Remains of Airmen Killed in WWII, Deseret News,
Jan. 17, 1997, available in Deseret News Archives
(recounting finding remains of American soldiers
who died 52 years earlier, were placed in metal
boxes, and returned home).

FN8. See Associated Press, Did Deactivated Part
Trigger Crash?, Deseret News, Nov. 3, 1999,
available in Deseret News Archives ("Authorities
have publicly said they have found only one body
and do not expect to find other bodies intact [from

Egypt Air airplane crash].”).

FN9. See State v. Hamilton, 827 P.2d 232, 234
(Utah 1992) (recounting discovery of murder victim:
"Both hands, feet, and breasts, the head, and the left
arm had been removed.... [O]fficers ... discovered
breast tissue.... The other missing body parts were
never recovered.");  see also More Body Parts
Found, Salt Lake Tribune, Nov. 15, 1999, at B2
("After a two-day search, Duchesne County sheriff’s
deputies have found more body parts on the Pinder
Ranch more than a year after the scattered remains
of two bodies were found there.... The victims were
shot and their bodies were blown up in an apparent
attempt to destroy the evidence.").

[71 § 15 Because the Redds "removed" parts of

a "dead body," and because the statute applies
to body parts as well as whole bodies, we find
the magistrate’s interpretation of the statute
to be in error. The Redds should have been
bound over for trial under section 76-9-
704(1Xa) of the Code.

116 Re‘versed and remanded.

§ 17 Chief Justice HOWE, Associate Chief
Justice DURHAM, Justice RUSSON, and
Judge @ BENCH  concur in  Justice
ZIMMERMAN'’S opinion.

{ 18 Having disqualified himself, Justice
Stewart does not participate herein; Court of
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Charges Dismissed Against Blanding Couple £ 716

Accused of Raiding 'Anasazi' Burial Ground

BY CHRISTOPHER SMITH
THE SALT LAKE TRIBUNE

All charges have been dismissed against a Blanding physician and ARTLCLE
his wife accused of desecrating an American Indian burial ground,
the third time in as many years the case against James and Jeanne
Redd has been thrown out without ever going to trial.

But if history holds true for the drawn-out legal saga of the Redds,
this latest dismissal will be appealed, as were the previous two.

In an order filed Tuesday with the 7th District Court in
Monticello, Juvenile Court Judge Mary Manley of Moab -- who only
recently took over the case following Judge Lyle Anderson's recusal
-- granted a defense motion to dismiss all charges against the couple.

Manley said prosecutors had insufficient grounds to refile charges
against the couple after the first charges were dismissed in 1997.

The Redds had each faced felony charges of desecrating a dead
human body and misdemeanor charges of trespassing on state Trust
Lands for allegedly digging in a recognized "Anasazi" Indian
dwelling site in Cottonwood Wash on state land near the
southeastern Utah town of Bluff on Jan. 6, 1996.

The first time the couple was charged -- after a lengthy delay that
prompted Southwestern Indian leaders to claim the prominent couple
was getting preferential treatment -- Anderson dismissed the felony
counts after determining that fragments of prehistoric bone did not
constitute a dead human body under state law.

Prosecutors appealed, but the Court of Appeals upheld Anderson's
dismissal on grounds not related to the question of bones versus
body. Instead, the court said prosecutors never presented evidence
the Anasazi bones were intentionally buried in a place of final repose.

The appellate court stuck to its controversial decision after a
rehearing request, but added a caveat to its ruling: Prosecutors were
free to refile charges against the Redds and this time they could
present evidence that the human bones allegedly unearthed by the
pothunters were indeed buried in a final resting place.

In October 1998, the state refiled the charges and produced expert
testimony that Anasazi Indians traditionally buried their dead in
refuse piles known as "middens," and that the digging at Cottonwood
Wash was concentrated in the midden, Anderson subsequently bound
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the couple over for trial.

But in her ruling, Manley agreed with the Redds' attorneys that the
additional information about Anasazi burial practices did not rise to
the level of "new or previously unavailable" evidence that the Utah
Supreme Court said in 1986 is required to justify refiling charges.
Another appeals court ruling earlier this year expanded that "good
cause" benchmark to rule out "innocent miscalculation" by
prosecutors about the amount of evidence required for refiling
charges.

State prosecutors are studying the latest ruling to determine
whether to appeal. In December, the Utah Supreme Court
overturned Anderson's 1998 dismissal of felony charges against the
Redds of "removing, concealing or destroying a dead body," with the
high court contending the judge erred in his interpretation.

"The Redds should have been bound over for trial," the unanimous
opinion stated. '

RN
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IN THE UTAH SUPREME COURT

STATE OF UTAH,

Plaintiff/Appellant,
V. - Case No. 20000556-CA
JAMES REDD AND JEANNE REDD, ¢ Priority No. 2
Defendants/Appellees.

BRIEF OF APPELLANT
JURISDICTIOﬁ-Ahﬁ‘ﬁgfhéé-65-PROCEEDINGS

The State appeals an order of the district court dismissing
an information charging two alternative counts of abuse or
desecratioﬁ of a dead human body, a third degree felony, in
violation of Utah Code Ann. § 76-5-704 (1996). At the inception
of this appeal, the court of appeals had jurisdiction over the
case pursuant to Utah Code Ann. § 77-18a-1(2) (a) (1996). Pursuant
to the State’s suggestion for certification, however, the court
of appeals certified the case for immediate transfer to this
Court, pursuant to rule 43(a) of the Utah Rules of Appellate
Procedure. See addendum A.

STATEMENT OF THE TSSUE ON APPEAT, AND

STANDARD OF APPELLATE REVIEW
Does the Brickey rule, notwithstanding the court of appeals

interpretation of it in State v. Morgan, 2000 UT App. 48, 997

P.2d 910, cert. granted, 4 P.3d 1289 (Utah 2000), permit refiling
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in this case, where the record reveals no prosecutorial abuse and
defendants’ right to due process is not implicated?
Interpretation of caselaw presents a question of law,

reviewed for correctness. State v, Larsen, 865 P.2d 1355, 1357

(Utah 1993); State v. Shipler, 869 P.2d 968, 969 (Utah App.

1994) .

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Utah Code Ann. § 76-9-704 (1996), governing abuse or
desecration of a dead human body, is appended to this brief at
addendum B.

STATEME OF E CAS

Defendants were originally charged, in October of 1996, with
one count of abuse or desecration of a dead human body for
disinterring human bones from an archaeological site near BIluff,

U;ah (case #1: 1-2).' The section under which defendants were

charged read:

! To provide the Court with all relevant background
information, the records and transcripts relating to the previous
case against each defendant (district court case nos. 9617-229
and 9617-230) as well as this case (district court case nos.
9817-63 and 9817-64) have been designated as part of the record
on appeal. For simplification, because the cases against both
defendants arise out of the same facts, because the cases have
been treated as consolidated both by the parties and the
appellate courts, and because the records are largely
duplicative, the State will refer only to the James Redd records,
citing either to Case #1 (case no. 9617-229) or Case #2 (case no.
9817-64). Citations from the transcripts associated with each
case are designated by case number, followed by “Tr.” and an
appellate page number. All other record citations are to the red

record volumes.
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(1) A person is guilty of abuse or
desecration of a dead human body if the
person intentionally and unlawfully:

(b) disinters a buried or otherwise
interred dead body, without authority of a
court order.
Utah Code Ann. § 76-9-704 (1) (b) (1996) or addendum B.?2
Following a preliminary hearing in March of 1997, the
magistrate dismissed the charge, reasoning that ancient human
remains did not constitute a “dead human body” within the meaning
of the statute (Case #1: 109-11). The State appealed.
Interpreting the statute for the first time, the court of
appeals affirmed the dismissal on an alternative ground not

addressed by the magistrate or briefed by either party. See

State v. Redd, 954 P.2d 230, 232-33 (Utah App. 1998), rev'd by

State v. Redd, 1999 UT 108, 992 P.2d 986 or addendum C. Focusing
on the statute’s reference to dead bodies “buried or otherwise
interred,” the court of appeals held that, wholly apart from
proof of disinterment, this phrase required proof that the body
had been inténtionally deposited “into a place designated for its

repose” as a separate and distinct element of the crime.? Redd,

? Defendants were also charged with one count of
trespassing on trust lands, a class B misdemeanor, in violation
of Utah Code Ann. § 53C-2-301(1) (f) (1996). That charge has been
consolidated into this case by stipulation but has no bearing on

this appeal.

? In a later order, the court of appeals articulated that
* [b] ecause defense counsel conceded at oral argument that the
bone fragments would satisfy the "‘dead body’ requirement of the

3
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954 P.2d at 234. The court of appeals concluded that although
the State had adduced evidence that the human remains had been
“disinterred,” ig had not adduced independent proof that they had
previously been “buried or otherwise interred.” Based on its sua
sponte interpretation and articulation of these statutory
elements, the court of appeals affirmed the magistrate’s
dismissal of the charge.®

The State filed a petition for rehearing, focusing on a
single narrow legal issue. Although the resolution of that issue
has no bearing at this juncture, the court of appeals included a
footnote in its order denying the petition, spécifically warning
that “[n]o party to this action should construe our opinion or
this order to preclude the State from refiling the charges under

the same or a more appropriate subsection of the statute” (Case

#2: 48 n.2).°

statute we deemed it unnecessary to, and did not, discuss the
meaning of that statutory language” (Case #2: 44-45 n.1l).

* The court of appeals articulated three elements of the
crime: 1) “that the dead body at issue be shown to have been
placed in a location designated for its repose”; 2) “that a
defendant unearth or uncover a dead body and remove it from the
place of interment”; and 3) “that the defendant acted
intentionally when he or she disinterred the interred dead body.”

Redd, 954 P.2d at 234.
* THe court also clarified that its earlier opinion,
“although upholding the trial court'’'s refusal to bind over the

defendants, does not hold that disinterring prehistoric bones in
a proven Anasazli burial site is not a crime under the statute.”

Case #2: 44 (emphasis in original).

4
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In June of 1998, the State refiled charges against
defendants (Case #2: 1-2). Taking the court of appeals’ apparent
guidance, the State charged defendants under the original
statutory subsection as well as an additional subsection that
specifically referred to “a dead body or any part of it.” Utah
Code Ann. § 76-9-704(1) (a) (emphasis added). The two charges
tracked the statutory subsections as follows:

(1) A person is guilty of abuse or
desecration of a dead human body if the
person intentionally and unlawfully:

(a) removes, conceals, fails to report
the finding of a dead body to a local law
enforcement agency, or destroys a dead body

or any part of it;

_ (b) disinters a buried or otherwise
interred dead body, without authority of
court order. -

Utah Code Ann. § 76-9-704 (1) (a), (b) (1996) or addendum B.
The next mohtﬁ, defendants filed a motion to dismiss the

case (Case #2: 8-9). C(Citing State v. Brickey, 714 P.2d 644 (Utah

1986), they argued that refiling should not be permitted because
the charges were the same and no new evidence had been
discovered. Defendants contended that where the State had simply
failed to adduce the evidence necessary to establish probable
cause for a bindover, good cause for refiling had not been
established (Case #2: 10-15; 36-42). The parties stipulated that

the ruling on this motion would be reserved until after the

preliminary hearing. Id. at 64. ..
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In October of 1998, at a preliminary hearing on the refiled
charges, the State adduced evidence addressing “interment,” the
element that thelcourt of appeals had found lacking in the
earlier preliminary hearing.® The magistrate then bound
defendants over on the original charge of disinterring a buried
or otherwise interred dead body. See Utah Code Ann. § 76-9-

704 (1) (b). In so doing, the magistrate stated:

Were this magistrate to rule on the Brickey
issue solely on the basis of the language in
Brickey, he would consider himself compelled
to prohibit further prosecution of
defendants. However, the language of
footnote 2 of the Utah court of appeals [sic]
order on the state’s petition for rehearing
strongly suggests the creation of an
additional Brickey exception where the
prosecutor failed to recognize the need for
proof of an element of the offense. This
court takes that language as announcing an
intention to create such an exception under
the “other good cause” prong of Brickey and
accordingly denies defendants’ motion to
dismiss.’

Case #2: 67.

However, the magistrate did dismiss the new charge of
“remov [ing], concealling] . . . or destroy[ing] a dead body or
any part of it.” Utah Code Ann. § 76-9-704(1) (a). In so doing,

the magistrate declared:

There is no evidence that [defendants]
destroyed, concealed or removed a body or

¢ The parties stipulated that the magistrate could also
consider the evidence adduced at the 1997 preliminary hearing

(Case #2: 64). :
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even a bone. The most that can be said is
that they may have moved as many as seventeen
bones a few feet. This is not removal,
concealment or destruction. Count I is
accordingly dismissed.

Case #2: 72.

In response to the dismissal of the “removal” charge, the
State filed a petition for permission to file an interlocutory
appeal in the court of appeals.” The court of appeals granted
the petition and then immediately gertified the case to this
Court (Case #2: 87). This Court held that the State had shown
probable cause to believe the bones had been “removed,” as that
term is commonly used and that, consequently, defendants should
have been bound ovér on the section 76-9-704 (1) (a) charge. State
v. Redd, 1999 UT 108, Y11, 992 P.2d 986, or addendum D.
Accordingly, this Court reversed and remanded the case back to
district court. Id. at {is6.

Back in district court on the second information and

appearing before a different judge,® defendants filed a motion to

7 The sole gquestion of law presented was whether the
magistrate erred in determining that moving human bones from
their place of interment could not, as a matter of law, establish
probable cause to believe the bones had been “remove([d],” as that
term is used in Utah Code Ann. § 76-9-704 (1) (a).

# Judge Lyle Anderson recused himself from the case. In
his capacity as presiding judge of the Seventh Judicial District,
he assigned juvenile court judge Mary Manley to sit by
designation. His order states that “[t]his assignment accords
with the general practice of this district to cross assign
juvenile and district judges to minimize travel and promote
judicial economy.” Case #2: 150

7

4

r-h)-b

=
DO
W
€



dismiss or to quash the bindover based on Brickey (Case #2: 114).
They argued that the evidence of interment presented by the State
at the second préliminary hearing was not new or previously
unavailable and did not provide good -cause for refiling. Id. at
115-20. In a supplemental memorandum, they argued that an
opinion issued by the court of appeals in February of 2000, State

v. Morgan, 2000 UT App. 48, 997 P.2d 910, cert. granted, 4 P.3d
1289 (2000) or addendum E, effectively precluded interpreting
good cause to include an innocent miscalculation of the gquantum
of evidence necessary to obtain a bindover (Case #2: 127-29).

The district court, adopting defendants’ reasoning, granted
the motion and dismissed the entire information against

defendants. The court stated:

Lack of new evidence and innocent
miscalculation as to the evidence required to
obtain a bindover are the two areas that
Brickey and Morgan together set forth as
insufficient grounds to permit a refiling of
charges after dismissal. It is those very
claims that the state sets forth in this
case. While the practical application of
these cases may be unduly restrictive on the
prosecution, in light of Brickey and Morgan,
this court is compelled to grant the
Defendants’ Motion.

Id. at 154 or addendum F. The State now timely appeals from the

district court’s order dismissing the case. Id. at 156-57.
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STATEMENT OF THE FACTS?

On the afternoon of January 6, 1996, Ben Naranjo of the San
Juan County Sheriff‘s Office was contacted by dispatch and told
that Mike Pehrson, a resident of Bluff, wanted to talk to him “as
soon as possible” (Case #1: Tr. at 69).m Naranjo immediately
went to Pehrson’s home, where Pehrson informed him that he and
his stepson, while hiking, had observed.several people digging in
an area known to contain Anasazi ru}ns (Id. at 70). Erv Guymon,
who was present when Naranjo arrived and who owned property in
the area Pehrson described, told Naranjo that “if it was on his
property, nobody had permission at that time to be on there”
(Id.) .

Naranjo, with Pehrson accompanying him, then drove to the
dig site, located about five miles outside of Bluff, up a dirt

road in South Cottonwood Canyon (Id. at 70, 82).'' As they

° While the issue before the Court presents a question of
law only, the State articulates the underlying facts as they were
adduced at the two preliminary hearings, as a courtesy to the
Court and to explain the context in which the legal question

arose.

10 For clarity, the hearing transcripts are identified with
“Tr.” preceding the appellate record page number. In contrast to
the transcript in Case #1, where each transcript page bears an
appellate page number, the transcript in Case #2 reflects a
single appellate page number on the cover page. Consequently, it
will be designated as “Tr. 164" followed by the internal page

number.

1 According to Naranjo, Cottonwood Canyon was generally
known around Bluff as Guymon’s property. The canyon was accessed
by a single, gated road (Case #1: Tr. at 78). Pehrson lived just

9



approached the site, they observed a pickup truck with vanity
license plates reading “ANASAZI.” Three children were standing
near the vehicle.(;gé at 71). Naranjo asked the children if
there was any digging going on, and they responded that there
was, but that they were on Erv Guymon’s property with his
permission (Id.).

Defendants then came running down from the dig site, which
was located up a little hill, out of sight, and asked Naranjo why
he was there and what he was doing (Id.). When Naranjo explained
that someone had observed them digging, defendants asked for
details, claiming that Erv Guymon had given them permission some
three weeks earlier to be on the propefty (Id. at 72). During
this conversation, Phil Hall, who ran what defendant James Redd
described to Naranjo as “that liberal democratic newspaper down
in Bluff,” drove up. Agitated by Hall’s presence, defendant said
to Naranjo, "Get him out of here. I don‘t want to speak with
him” (Id. at 73). At this juncture, Naranjo decided to “just
back off and go talk to Mr. Guymon and ask him about permission

to be on his property” (Id.).' Later investigation established

below the gate (Id. at 79).

12 Despite an earlier statement that no one had permission
to be on his property (Case #1: Tr. at 70), Erv Guymon later told
Naranjo that he remembered giving defendants permission to be on
the land, but not to dig. In any event, Guymon said that he and
James Redd were friends, and that he would take care of the

matter (Id. at 74).

10
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that the dig site was on state land (Id. at $7).

An archaeologist from the Bureau of Land Management
describéd the siﬁe and the indications of digging that he
observed three days after the confrontation with defendants. As

to the general site, he explained:

The site itself consisted of a building that
was about 30 feet across and sort of a north-
to-south access with a courtyard in front and
a kiva to the south, and east of that, a
midden area. :

(Id. at 100). The archaeologist later explained the meaning and

significance of the term “midden”:

A midden, in archaeolecgical terms, is that
part of the site where we find the refuse
from human activity, whatever has been left
over from the daily course of life: broken
pottery, the cleaning out the fire pits, and
all those other things that regenerates [sic]
in your daily living activity. :
[E]thnographic sources [say] that very often
burials take place in that midden area,
because, first of all, it’s easy to dig and
especially with primitive tools . . . areas
that are soft and easy to dig are very often
the places - of repose for - humans. The
second point being that very often deaths, of
course, take place in the winter time when
lots of the available ground is frozen and
even harder to dig, so those soft areas in
the midden are very much utilized as burials.

Case #2: Tr. 164: 9, 10; accord id. at 34. The Director of the
Cultural Preservation Office for the Hopi Tribe, in culturally
linking the burial practices of his own tribe with the Anasazi,
observed that even today some Hopi bury their dead in middens.

Id. at 34. He stated: “When we take a look at past archaeology,
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we find that the practice that Hopi still hold today was indeed
very common in prehistory times. We find that the areas most

popular for the burying of deceased a long time ago was in midden

areas.” Id.

Describing the damage to the midden in this case, the

archaeologist testified:

[Tlhere was a large rectangular hole that had
been -- been dug into that midden, and the
resulting back dirt from that excavation was
piled in the immediate vicinity of the -- of
the hole.

Case #1: Tr. at 100. He opined that the digging was very recent,

observing that

on the back dirt piles . . . where the
screens had been laid that were. . . used to
process the dirt[,]. . . [ylou could still
see the impressions of . . . the screens on
the dirt and . . . because . . . no rain had
taken place, the dirt was very soft .

. [and] that kind of information would have
blown away very quickly.

Id. at 101.

The archaeologist testified that he found i3-15 bones,
“generally within very close proximity to those areas of.
dirt that had been recently screened, as if they had been on
screen there [sic] and sort of tossed out” (Id. at 103). In
addition, he observed one human bone fragment “still in the wall
of the excavated area” (Case #2: Tr. 164: 13). The archaeologist

stated, “I felt very strongly that they were human remains” (Case
#1: Tr. at 103).

12
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The Hopi witness, describing “the living spiritual
connection” of his people to their ancestors’ final resting
place, testified} “With our clan connection into this particular
region and the beliefs associated with death and dyingl,]
the burials that we now encounter are hallowed ground” (Case #2:
Tr. 164: 35).

SUMMARY OF ARGUMENT

This case focuses on the propriety of the district court'’s
dismissal of refiled charges against defendants. In granting
defendants’ motion to dismiss or quash the bindover, the district
court relied on this Court’s opinion in Brickey and on a recent
court of appeals opinion, Morgan, which interprets Brickey.

Morgan, a split decision now before this Court on certiorari
review, fundamentally alters Brickey by severing the Brickey rule
from its due process roots. When the Brickey rule and its
rationale are properly rejoined, the propriety of refiling in
this case is clear.

Brickey holds that-after a magistrate has dismissed a charge
for insufficient evidence, state due process forbids refiling
unless the Staté can show that new or previously unavailable
evidence has surfaced or some other good cause justifies
refiling. While the instant case does not involve new or
previously unavailable evidence, it does present “other goocd

cause” for refiling. Specifically, where the State innocently
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Hae

miscalculated the amount of evidence necessary for a bindover,
and where a changed circumstance - the articulation of new law by
an appellate court - arose directly from the dismissal, and where
defendants’ due process rights are not implicated, neither the
Brickey rule nor the due process rationale underlying it present
a bar to refiling.

Morgan, on which the court of appeals relied in dismissing
the case, is fundamentally flawed because it ignores the due
process underpinning of the Brickey rule. By casting a net so
wide as to effectively forbid refiling in cases with no due
process implications, Morgan undermines the essential guiding
principle of Brickey and forbids refiling in this case. It would
thus unnecessarily impair the State’s ability and obligation to
pursue a well-founded criminal prosecution without protecting any
legitimate due process interests of defendants.

Fisk represents a better model from which to seek guidance.
There, the court of appeals not only analyzed whether new or
previously unavailable evidence or other good cause justified
refiling, but also engaged in an analysis of whether the refiling
would violate defendant’s right to due process. Finding new
evidence and no due process infringement, the court determined

that Brickey would permit refiling. The same result should

follow here.

14

g
O
O\
(o
by



ARGUMENT

NOTWITHSTANDING THE COURT OF
APPEALS’' DECISION IN MORGAN,
BRICKEY PERMITS THE STATE TO REFILE
CHARGES WHERE THE RECORD REVEALS NO
PROSECUTORIAL ABUSE AND WHERE
DEFENDANTS'’ RIGHT TO DUE PROCESS IS
NOT IMPLICATED

In dismissing the case against defendants, the trial court

relied on this Court'’s decision in State v. Brickey, 714 P.2d 644

(Utah 1986), as interpreted by the court of appeals in State v.

Morgan, 2000 UT App. 48, 997 P.2d 910, cert. granted, 4 P.3d 1289

(Utah 2000). See Case #2: 152-54 or addendum F. The trial

court’s ruling concludes:

Lack of new evidence and innocent
miscalculation as to the evidence required to
obtain a bindover are the two areas that

Brickey and Morgan together set forth as
insufficient grounds to permit a refiling of
charges after dismissal. It is those very
claims that the state sets forth in this
case. While the practical application of
these cases may be unduly restrictive on the
prosecution, in light of Brickey and Morgan,
this court is compelled to grant the
Defendants’ Motion.

Case #2: 154 or addendum F. Morgan, a split decision currently

before this Court on certiorari review, fundamentally alters
Brickey by divorcing its limitation on refiling from its
underlying due process rationale. When the Brickey rule and its
rationale are properly rejoined, the propriety of refiling in

this case becomes apparent.

15
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a. Brickey: The Governing Law

The law is well settled that a preliminary hearing
magistrate must &ismiss an information and discharge a defendant
if the State’s evidence fails to establish probable cause to
believe that a defendant has committed the charged crime. Utah
R. Crim. P. 7(h) (3). However, "[t]lhe dismissal and discharge do
not preclude the State from instituting a subsequent prosecution
for the same offense.” Id. Rule 7, then, by its plain language,
permits refiling as a general proposition.

Nonetheless, the State’s ability to refile a dismissed
charge is limited by state constitutional due process
protectiéns. In Brickey, this Court held that after a magistrate
has dismissed a charge for insufficient evidence, state due
process forbids refiling the same charge unless the State “can
show that new or previously unavailable evidence has surfaced, or
that other good cause justifies refiling.” Brickey, 714 P.2d at
647. Although Brickey did not reach the issue of what might
constitute “other good cause,” it noted that other jurisdictions
have found that good cause may exist “when a prosecutor
innocently miscalculates the quantum of evidence required to
obtain a bindover.” Id. at 647 n.5 (citing Harper v. District
Court, 484 P.2d 891, 897 (Okla. 1571)).

The policies and protections underlying the Brickey rule

provide guidance in understanding the rule and properly defining
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its intended ambit. First, in Brickey, this Court noted that
granting the State unbridled discretion in determining whether to
refile charges réises the intolerable spe~ter of the State
continually harassing a defendant who previously had charges
dismissed for insufficient evidence. Brickey, 714 P.2d at 646-
47. Thus, one important purpose underlying the Brickey rule is
to protect defendants from intentional prosecutorial harassment
arising from repeated filings of grpundless claims before.
different magistrates in the hope that some magistrate will
eventually bind defendants over for trial. Id. at 647; accord

State v. Fisk, 966 P.2d 860, 864 (Utah App. 1998) (Brickey rule

"ensures that the defendant is not harassed by repeated charges
on tenuous grounds”).

A second significant purpose inheres in the Brickey dicta
interpreting “good caﬁse” to include an innocent miscalculation
of the evidence necessary to establish probable cause for a
bindover. Id. at 647 n.5. This language implies an additional
underlying purpose of preventing the State from intentionally
holding back crucial evidence in order to impair a defendant’s
pre-trial discovery rights and ambush him at trial with the
withheld evidence - “sandbagging”.

Overreaching by the State, either by prosecutorial
harassment in the form of “forum shopping” or “sandbagging,” is

the chief evil to be prevented by the Brickey rule. To the

17



extent that these overzealous practices may infringe on a
defendant’s right to due process, Brickey justifiably limits the
State’s ability to refile charges that have been dismissed for
insufficient evidence. Brickey, however, does not indicate any
intent to forbid refiling generally or to preclude refiling where
a defendant’s due process rights are not implicated. The
lodestar of Brickey, then, is fundamental fairness.
In delineating grounds for refiling that would comport with

due process, Brickey adopts the approach taken by Oklahoma:

[Wlhen a charge is refiled, the prosecutor

must, whenever possible, refile the charges

before the same magistrate who does not

consider the matter de novo, but looks at the

facts to determine whether the new evidence

or changed circumstances are sufficient to

require a re-examination and possible

reversal of the earlier decision dismissing
the charges.

Brickey, 714 P.2d at 647 (citing with approval Jones v. State,
481 P.2d 169, 171-72 (Okla. Crim. App. 1971}.(footnote
omitted) (emphasis added)). A change in circumstances may thus
constitute “other good cause” and provide justification for
refiling charges, if a defendant’s due process rights are not
implicated by the changed circumstances.

This case falls squarely within the four corners of the
Brickey rule because it involves both an innocent miscalculation
of the quantﬁm of evidence necessary for a bindover and a changed

circumstance, without ever implicating defendants’ right to due

18
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process.

First, as to the innocent miscalculation, the original
preliminary hearing amply demonstrates the “innocent
miscalculation” not only of the prosecutor, but of defense
counsel and the magistrate as well. The original preliminary
hearing and the magistrate’s ruling arising out of that hearing
focused wholly on whether the “human remains” at issue in this
case came within the ambit of the statutory term “dead human
body.” The State admittedly adducéd no evidence of “interment,”
the element later revealed by the court of appeals to be the
source of the miscalculation. However, where defense counsel did
not file a motion to dismiss for failure to establish probable
cause of “interment” and where the magistrate’s ruling was
similarly silent as to that element, strong circumstantial
evidence supports an innocent miscalculation by everyone in the
courtroom as to the statutory requirements. That is, the record
itself objectively supports the “good faith ignorance” of all
involved. Because the relevant statute had never before been
construed by an appellate court, no one at the preliminary
hearing had any idea that “interment” was an element of the crime
wholly separate and apart from “disinterment.”

Second, a “changed circumstance” justifying refiling arose
some eleven months after the magistrate originally dismissed the

case. The “changed circumstance” was the court of éppeals‘
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opinion in State v. Redd, 954 P.2d 230 (Utah App. 1998) or

addendum C, which construed the relevant statute and sua sponte
declared a heretéfore unarticulated element of the offense. The
changed circumstance of new law generated by an appellate court
in direct response to the earlier dismissal of the case created
the need for the evidence that the State had not previously
introduced.

Finally, as to due process, neither of the concerns on which
Brickey justifiably focused are implicated here. Plainly, forum-
shopping is not at issue. Both preliminary hearings were held
before the only magistrate in San Juan County.?® Nor is there
any evidence to even remotely suggest that the State purposefully
withheld evidence to harass defendants or to gain some later
advantage at trial. And, practically speaking, because the
magistrate had already found probable cause as to two of the
elements of the crime, the only issue at the second preliminary
hearing was whether the State could establish probable cause as
to the newly-articulated third element of the offense. Had the
State failed to do so, the magistrate would have been compelled
to dismiss, and the matter would have been definitively

concluded. Consistent with Brickey, then, permitting refiling in

3 Hon. Lyle Anderson, who served as magistrate for both
preliminary hearings, is also the only district court judge in
the county. While the case is now under the aegis of a different
judge, that action was initiated by Judge Anderson, not by the

State.
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this case would advance the utility of the preliminary hearing as

“a screening device to ‘ferret out . . . groundless and
improvident prosecutions.’” Brickey, 714 P.2d at 646 (quoting

State v. Anderson, 612 P.2d 778, 783-84 (Utah 1980)).

The facts of this case plainly do not raise the specter
either of harassment of defendants through forum-shopping or
purposeful obfuscation of evidence through sandbagging, the two
primary abuses against which the Brickey rule protects. Where
these abuses are not present, and wﬁere defendants’ due process
rights are not implicated, Brickeyv permits refiling of criminal
charges against defendants.

b. Morgan: A Flawed Interpretation of Brickey

Recently, in State v. Morgan, the court of appeals has set

the Brickey rule adrift from its due process anchor, broadening
its scope without regard for the fundamental constitutional
concern underlying its original formulation. Morgan casts a net
so broad as to effectively forbid refiling in cases with no due
process implications. Consequently, Morgan undermines the
essential guiding principle of the Brickey rule.**

In Morgan, defendant faced a felony drug charge of
possession with intent to distribute. While the State had two

police officers present in court, sworn and ready to testify, it

4  This Court granted certiorari in Morgan. See Morgan, 4
P.3d 1289 (Utah 2000). The State is currently preparing the

brief of appellant.
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called only the arresting officer. Morgan, 2000 UT App 48, 2.
The magistrate thereafter determined that the evidence was
insufficient to éupport an intent to distribute, amended the
charge to simple possession, and bound defendant over on the
reduced charge. Id. at 3. The State indicated that it had
assumed the arresting officer’s testimony would be sufficient and
asked to introduce the testimony of the second officer, who was
still in the courtroom. The magistrate denied the request
because he believed the entry of the bindover order terminated
his jurisdiction. Id. The magistrate then granted the State’s
request to dismiss the charges without prejudice.'® 1d. at 4.
The State refiled charges, a second preliminary h;aring was held
before the same magistrate, both witnesses testified, defendant
was bound over, her counsel moved to quash the bindofer, and the
court denied the motion. Id. at 5. A jury found defendant
guilty of the felony drug charge. Id. at 9Ys.

On appeal, the court of appeals determined that the
testimony of the second officer at the second preliminary hearing
following dismissal for insufficient evidence was not “new or
previously unavailable evidence.” Id. at Y14. Because the State

had simply miscalculated the quantum of evidence necessary for a

'3 The court of appeals notes the inconsistency in the
magistrate’s conflicting positions that entry of the bindover
terminated his jurisdiction and his later “implicit conclusion”
that he still retained jurisdiction to dismiss the charges. See

Morgan, 2000 UT App. 48 at Y4 n.2.
22
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bindover, the case squarely questioned whether an innocent
miscalculation would suffice as “good cause” for refiling so that
additional evidence could be presented.'®
The court of appeals first properly acknowledged Brickey’s

holding that the discovery of “new or previously unavailable
evidence” or “other good cause” would justify refiling.'” Id. at
f15s. Morgan then goes on to effectively reject Brickey's
suggestion that an innocent miscalculation of the quantum of
evidence necessary for a bindover may in and of itself suffice as
another subcategory of “good cause” for refiling charges:

Consequently, until and unless our supreme

court directs otherwise, the innocent

miscalculation of the quantum of evidence

required to obtain a bindover is not grounds

for refiling the dismissed charges unless new

or previously unavailable evidence results

from a nondilatory investigation prompted by
realization of the miscalculation.

' While the facts of Brickey and Morgan are remarkably
analogous and while both appellate courts ultimately refused to
permit refiling, the cases differ in one key respect.- The
prosecutor in Brickey candidly admitted he was forum-shopping,
while no such overreaching infected Morgan. Thus, Brickey
implicates due process, while Morgan does not. Compare Brickey,
714 P.2d at 647 with Morgan, 2000 UT App. 48, 913.

17 Brickey’s language makes plain that “good cause”
represents a broad category, with “new or previously unavailable
evidence” as but two examples of subcategories that come within
its ambit. “Other good cause,” then, on its face, simply means
additional subcategories, other than “new evidence” or
“previously unavailable evidence,” that justify refiling. An
“innocent miscalculation” and “changed circumstances” can be two
such subcategories of “good cause.” Cf. Brickey, 714 P.2d at 646-
48.
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I1d. at § 16. The court of appeals thus departs from Brickey by
nullifying an innocent miscalculation as a subcategory of good
cause. That is,fMorgan imposes a narrow requirement that, in
order to establish an innocent miscalculation, the State must in
every case produce new or previously unavailable evidence that it
could not have reasonably discovered earlier. Morgan’s linkage
of an “innocent miscalculation” with “new or previously
unavailable evidence” in effect subsumes the former category in
the latter, since the opinion precludes establishing an innocent
miscalculation without a showing of new or previously unavailable
evidence.'®?

Morgan’s modification of the Brickey rule is flawed by its
disregard for the due process concerns at the heart of Brickey.
That is, it would prohibit the State from refiling criminal
charges under circumstances that do not violate - or even
implicate - the due process rights of defendants. Morgan would
thus unnecessarily impair both the State’s ability and obligation
to pursue well-founded criminal prosecutions without protecting

any legitimate due process interests of defendants.

'8 At least one other panel of the court of appeals has
explicitly relied upon the “other good cause” prong of Brickey,
finding that charges could be refiled, even though there was no
suggestion in that case that new evidence had been uncovered. See
State v. Rivera, 871 P.2d 1023, 1025 (Utah App. 1994), rev’'d on
other grounds, 906 P.2d 311 (Utah 1995) (finding that the State
could refile the case if a bindover were reversed for lack of
evidence and quoting Brickey as indicating that an innocent
miscalculation of the evidence required for a bindover
constitutes good cause for refiling).
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This case provides a compelling example. Here, an
archaeologist testified at the first preliminary hearing. No one
disputes that this witness possessed the necessary substantive
knowledge to fill the evidentiary gap identified eleven months
later by the court of appeals. The case, therefore, does not
involve new or previously unavailable evidence. Rather, it
involves a witness “whose testimony is known at the time and does
not change in any material way after the initial bindover is
dismissed.” Morgan, 2000 UT App. 4é f15. According to Morgan'’s
interpretation of Brickey, however, refiling would not be
permitted in this case because the State’s innocent
miscalculation of the evidence required for a bindover was not
coupled with the discovery of new or previously unavailable
evidence. Id. at 9Yis6.

Under Morgan’s restrictive interpretation of Brickey,
defendants are permitted to wield Brickey as a sword simply
because the prosecutor - to say nothing of defendants and the
magistrate - reasonably construed the statute differently than
the court of appeals ultimately did. If refiling is not
permitted and Morgan’s interpretation of Brickey prevails,
defendants will be allowed to escape prosecution on charges for
which the State plainly had sufficient evidence for at least a

bindover. See State v. Talbot, 972 P.2d 435, 437-38 (Utah

1998) (clarifying that the bindover standard is lower even than
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civil preponderance of evidence standard) (citation omitted).
Ratifying the court of appeals’ broad preclusion of refiling
fundamentally undermines the Brickey rule by extending it to
situations that do not implicate a defendant’s right to due
process. Such an interpretation plainly decreases confidence in

the judicial system, in clear contravention of Brickey. See

Brickey, 714 P.2d at 646 (promotion of confidence in justice
system is by-product of preliminary hearing function of ferreting

out groundless claims) .

c. Fisk: A Better Model

The district court in this case would have been better

served by reference to State v. Fisk, 966 P.2d 860 (Utah App.

1998), a factually analogous case articulating a more

comprehensive Brickey analysis.? 1In Fisk, after a preliminary

hearing, charges were dismissed for insufficient evidence on one

element of the offense. Fisk, 966 P.2d at 862. Subsequently, a
key witness testified at another proceeding which, in turn, gave
rise to expert testimony addressing the missing element. Id.

The court permitted refiling in Fisk, reasoning that the

intervening event of the witness testifying at the other

proceeding created “new evidence” and thus constituted good cause

¥ While Fisk was actually decided on jurisdictional
grounds, the opinion nonetheless addresses refiling under
Brickey. Fisk, 966 P.2d at 863-64. Although dictum, the
discussion remains instructive as an illustrative factual

example. 2
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justifying refiling. Id. at 864. The court also carefully
examined the impact of refiling on defendant’s right to due
process. Reviewing the Brickey rule, the court noted that ™“no
evidence in the record suggest [ed] that the State refiled the
charges with the intent of harassing defendant” and that the
State made “diligent efforts” to ensure that the second
preliminary hearing was conducted by the judge who presided over
the first. Id. Under such circumstances, Brickey presented no
bar to refiling.

Similarly, here, Brickey presents no bar to refiling.
Rather than the intervention of “new evidgnce," as in Fisk, this
case presents a “changed circumstance” in the form of newly-
articulated appellate law. Both function as “gobd cause”
justifying refiling. Also, just as in Fisk, the record in this
case is devoid of even a shred of evidence suggesting
prosecutorial abuse or overreaching. Thus, applying the Brickey
analysis utilized in Fisk, refiling is also permitted in this
case.

Where defendant’s due process rights are not implicated, a
change in circumstances - in this case, the afticulation of new
law by an appellate court - provides ample support for refiling.
To disallow refiling under the circumstances present here, as the
district couft noted in its ruling dismissing the case, is

“unduly restrictive on the prosecution.” Case #2: 154 or
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addendum E. The injustice in such a result is especially clear
because, where the State has neither engaged in forum-shopping
nor withheld eviﬁence in bad faith, defendants’ due process
rights as protected in Brickey have plainly not been violated.
CONCLUSION
For the reasons stated, this Court should reverse the
district court order dismissing all charges against defendants

and remand the case for trial.
’ . . -
RESPECTFULLY submitted this QQ day of October, 2000.

JAN GRAHAM
Attorney General

WCW

JOANNE C. SLOTNIK
Assistant Attorney General
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IN THE UTAH SUPREME COURT

STATE OF UTAH, :

Plaintiff/Appellant,

v. : Case No. 20000556-CA

-

JAMES REDD and JEANNE REDD, Priority No. 2

Defendant/Appellees

BRIEF OF APPELLEES

JURISDICTION AND NATURE OF PROCEEDINGS

The State has instituted its third appeal in this matter,
seeking to overturn the Trial Court's dismissal of the felony

charges, and to overturn the Court of Appeal's decision in State

v. Morgan, 997 P.2d 910, cert. granted 4 P.3d 1289 (Utah 2000).

This matter is before this Court pursuant to a certification by the
Court of Appeals under Utah Rules of Appellate Procedure Rule

43 (a).

STATEMENT OF THE ISSUE ON APPEAL AND
STANDARD OF APPELLATE REVIEW

Wag the District Court correct in its dismissal of the refiled

felony counts, based upon State v. Brickey, 714 P.2d 644 (Utah

1986) and State v. Morgan, 997 P.2d 910, cert. granted, 4 P.3d 1989
(Utah 2000)7?

The standard of review is one of correctness and clearly
For statutory interpretation, the correctness standard

erroneous.

applies; State v. Larsen, 865 P.2d 1355 (Utah 1993); however,
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findings of fact shall not be set aside unless clearly erroneous.
Rule 52, Utah Rules of Civil Procedure, Rule 26(7) of the Utah
Ruleg of Criminal Procedure and State v. Walker, 743 P.2d 191 (Utah

1987) .
CONSTITUTIONAL, PROVISIONS, STATUTES AND RULES

Utah Code Ann 76-9-704 (1996) is at the core of the felony
charges; however, this appeal involves the clearly erroneous
standard of factual findings and case law interpretation of
Brickey, supra, and Morgan, supra.

STATEMENT OF THE CASE

Over four years ago, the defendants were charged with a felony
arising from an incident on January 6, 1996. The lower Court has
dismissed all or part of the charges three times. The government
first appealed to the Utah Court of Appeala, lost, sought
rehearing, lost, refiled more charges, lost half of those, appealed
to the Court of Appeals, who certified the case because the instant
igsue was obviouély destined for this Supreme Court. The
government fought the certification and, ultimately, the matter
was remanded to the lower Court who dismissed charges a third time.

The government appealed a third time, this time reversing its

previous position and seeking certification. The appellees did not

resist certification.

The third dismissal was premised upon the only decision in

this State defining "good cause," State v. Morgan, supra. Therein

the clear, simple ruling is that "Evidence or witnesses previously

known, available and unpresented by the prosecutor without

2
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justification do not constitute good cause." Morgan, supra, p.
912. The instant case has precisely that fact pattern such that
unless Morgan is overturned, this is a frivolous appeal.

The government, despite three dismissals, three appeals, four
years of litigation, and the clear controlling ruling of Morgan,
as well as State v. Brickey, 714 P.2d 644 (Utah 1986), argues there
has been no prosecutorial abuse and Mr. and Mrs. Redd's right to
due process is not implicated.

STATEMENT OF THE FACTS

The government sets forth some of the testimony elicited at
the two Preliminary Hearings. The key focus is their argument
regarding the initially omitted but available testimony that
"Ethnographic Bourcés [Bay] :

that very often burials take place in that
midden area, because, first of all, it's
easy to dig and especially with punitive
tools ... areas that are soft and easy to
dig are very often the places - of repose
for - humans. The second part being that
very often deaths, of course, take place
in the winter time when lots of the
available Qround is frozen and even harder
to dig, so those soft areas in the midden
are very much utilized as burials. Citing
"Case #2;-Tr. 164; 9, 1o0".

Omitted by the State in their recitation of facts are the
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following questions by counsel for the defendants and answers by
their expert:
Q. But, there was nothing here of a
grave good nature, is that correct?
A. No, not that I =saw.
Q. Okay, now, as I understand it, you
concluded this was a grave because the
bones were nearby, period?
'A. That and the very frequent association
of burials, of graves in the midden area.
Q. Okay; But that is a generic statement
for the Southwest; is that correct?
A. That would be correct; yes.
Q. Has nothing to do with this particular
spot because there's no grave goods in
order for you to tell what went on there?
A. Except to say it is in the Southwest,
yeah.

skipping a few lines-

Q. Do you even know if this is one versus

five individuals with either a toe, a

finger, an arm, that sort of thing?

A. No, we haven't analyzed the human
remains to that extent. ....

Case #2; Tr. pages 16-17. (emphasis of

underlining added)

[e
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This Court, in State v. Redd, 992 P.2d 986, 951 (1899),

appropriately addressed "the broader public policy our
interpretation advances" and, through footnotes, referenced to
articles from the Salt Lake Tribune and Deseret News, regarding

older burial sites. Factually, in the instant case, the transcript

of the government's expert points distinctly away from a burial

site and by admission the generalities have no connection to the

instant case other than the fact the situs is in the Southwestern
United States. The Salt Lake Tribune, December 10, 1998 "Cannibals
of the Corners"; Ogden Standard-Examiner, September 7, 2000, "Tests
show cannibalism among ancient Anasazi Indians"; The Denver Post,
September 7, 2000, "Indian Cannibal Evidence Surfaces"; and Denver
Rocky Mountain News, September 7, 2000, Associated Press, finds
"Cannibalism Evidence At Anasazi Site"; all show, factually, an
equal if not greater explaqation as to what occurred in the instant
case. There simply is a void of evidence supporting a burial and
a plethora of alternative explanations, including cannibalism.
SUMMARY OF ARGUMENT

The government and defendants agree that the focus of this
appeal is the wviability of the refiled felény charges in the
instant case.

Clearly the government had the power, as set fortﬁ in the
footnote of the Court of Appeals decision denying rehearing, to

refile the charges. The question is whether the holdings of State

v. Brickey, 714 P.2d 644 (Utah 1986) and State v. Morgan, 997 P.2d

910, cert. granted, 4 P.3d 1289 (Utah 2000), combine to mandate the

5
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dismissal of the newly filed charges.
The government concedes, at page 13 of their opening brief,

that * the instant case does not involve new or previously

- .

unavailable evidence -...7

The government argues that "Specifically, where the State
innocently miscalculated the amount of evidence necessary for a
bindover, and where a changed circumstance - the articulation of
new law by an appellate court - arose directly from the dismissal,
and where defendants' due process rights are not implicated,
neither the Brickey rule nor the due process rationale underlying
it present a bar to refiling."

The defendants respond that there is no bar to refiling, but
rather a bar to proceeding in lieu of "other good cause" and that
uother good cause" does not include "evidence or witnesses
previouély‘ known, available and unpresented by the prosecutor
without justification." Morgan, supra, p. 912.

The government rests its argument as to good cause to refile,
on page 16 of their brief, upon an excerpt of a footnote in

Brickey, which refers to Harper v. Dist. Ct., 484 P.2d 891 (Okla.

1971). The language quoted by the State, which is the water upon
which the government's theory floats, is "when a prosecutor
innocently miscalculates the quantum of evidence required to obtain
a bindover." However, materially and painfully harmful for the
government's position, is the missing preceding language in the
partially quoted footnote - "holding that good cause to continue

a preliminary hearing for further investigation might exist ....

6
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(emphasis added) There is more. Contrary to the quote on page
16 of the government's brief, their vaunted quote not only has a
beginning which sets it apart from this case, it also has an end

which qualifies it as being different from this case. That ending

language, after the word “"bindover" is i@ and further
investigation clearly would not be dilatory." (emphasis added)

The operative language of Harper, supra, 895, is that to allow the
prosecutor unbridled discretion to refile dismissed charges "tends
to make a mockery of the meaning of 'due process of law' and
appears to place the District Attorney in a dictatorial position,
in relation to the judiciary.n"

The Qovernment also urges that "the articulation of new law
by an appellate court" is a "changed circumstance" which permits
a sustaining of a refiling. However, the statutory interpretation
in State v. Redd, 954 P.2d 230 (Utah Ct. App. 1998), is not new law
but a straight for?ard interpretation of an old law. The Court of
Appeals went to great length in discussing statutory construction,

citing Deland v. Uintah County, 945 P.2d 172 (Utah Ct. App. 1997);
Nixon v. Salt Lake City Corp., 898 P.2d 265 (Utah 1995); State v.

Sciesgzka, 897 P.2d 1224 (Utah Ct. App. 1995), and others in
reaching its conclusion that the State must prove three elements -
elements being defined in Webster's Third New International
Dictionary, p. 734 as, among others, "one of the constitutional
parts, principles, materials or traits of anything: one of the
relatively simple forms or units that enter variously into a

complex substance.” Identification and enunciation of simple

7
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elements cannot be labelled "articulation of new law," and there

is neither statutory nor case law support for that premise.

Finally, the State argues that State v. Fisk, 966 P.2d 860
(Utah App. 1998) "represents a better model from which to seek
guidance." Fisk is a case dismissed for lack of jurisdiction. It
is also one that speaks to "new evidence" and specifically sets
forth ... "we do not address defendants' arguments that the 'other
good cause' prong of the Brickey test was not satisfied ..." Fisk,
supra, p. 863. (emphasis added) The Fisk case shows evidence that
the government developed their new evidence after a separate
hearing in a separate forum. In the instant case, the record is
void of any evidence as to why the government should be able to put

the defendants through three dismissals and three appeals.

The key is Brickey language - "unless the prosecutor can show

..%.. other good cause." Brickey, supra, p. 647. In the instant
case, the prosecutor has tendered nothing while the Attorney
General's Office seeks to shift the burden to the defense. It is
not the burden of the defense to prove a negative. It is the
burden of the prosecutor to prove "other good cause."

Brickey prohibits a continuation of these charges. Morgan
prohibits a continuation of these charges. Due process and common
sense prohibit a continuation of these charges.

ARGUMENT

THE DISTRICT COURT WAS CORRECT
IN ITS THIRD DISMISSAL OF FELONY CHARGES

Addendum F of the government's brief contains a reproduction
of the Order by the Trial Court sought by the appellant to be
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overturned.

That Order contains the following factual finding by the Trial
Court, 1labelling as "accurate observation" the magistrate's
findings:

Brickey does suggest that a prosecutor's
initial miscalculation of the quantum of
evidence might justify refiling. Here,
however, it is not the quantum of evidence
that was miscalculated, ‘but the nature of
the evidence. The State did not fail to
present enough evidence on March 20, 1997,
to prove a dead body had been buried; it
presented none. (emphasis added) (Addendum
F, p. 2)

The Court then went on to hold, legally:

Lack of new evidence and innocent
miscalculation as to the evidence required .
to obtain a bindover are the two areas
that Brickey and Morgan together set forth
as insufficient grounds to permit a
refiling of charges after dismissal. It
is those very claims that the State sets
forth in this case. While the practical
application of these cases may be unduly

restrictive on the prosecution, in light
of Brickey and Morgan, this Court is

-]
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compelled to grant the defendants' motion.

State v. Brickey, supra, was a case of first impression in
Utah: what are the limits on the state's ability to refile criminal
charges when those charges have been previously'dismissed for
insufficient evidence? The Utah Supreme Court found that the State
is not free to refile criminal charges under all circumstances.
"For if this were the case, the State could easily harass
defendants by refiling criminal charges which had previously been

dismissed for insufficient evidence. Consideration of fundamental

fairness preclude vesting the State with such unbridled

discretion." Brickey, supra, p. 647.
Thus, implicitly, continuing to pursue refiled criminal

charges which have been previously dismissed for insufficient
evidence is harassment unless there is an exception to the rule.
In the instant case, the factual finding, viewed under the clearly
erroneous standard is that the State produced noc evidence to prove
a basic element. Thus, the factual rule in this case is that the
State failed to go forward both as to a key element and failed to
of fer any explanation or "other good cause."

The Utah Supreme Court then went on to "find merit in the
approach taken by the Oklahoma courts." Brickey, supra, 647. The
case followed by Utah is Jones v. State, 481 P.2d 169 (Okla. Crim.

App. 1971). In Jones, the prosecutor must show that new or

previously unavailable evidence has surfaced or that other good

cause justifies refiling. The burden is on the prosecutor. In the

instant case, contrary to State v. Fisk, 966 P.2d 860 (Utah App.
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1998), the prosecutor has not introduced a scintilla of evidence
of his good faith, 1leaving open all options, including the
possibility that this refiling is politically driven by the
government, not the pfoaecutor, by the huge amount of press and not
by the principles of due process. At the lowest base fact, there
is a void of effort by the prosecutor to produce evidence of "other

good cause," contrary to the mandate of Jones, supra, and this

Supreme Court in Brickey, as well as demonstrated in Fisk, supra.

In Brickey, which adopts the Jones rationale, the reviewing
magistrate or Court must look "at the facts to determine whether
the new evidence (none claimed by the prosecutor here) or changed.
circumstances (none argued by the prosecutor) are sufficient to
require a re-examination and possible reversal of the earlier
decision dismissing the charges." Brickey, supra, 647.

The appellant takes from context, a part of footnote 5 inmn

Brickey. The case cited is Harper v. Dist. Ct., 484 P.2d 891

(1971), an Oklahoma case issued the same year, but after, Jones,
supra. Harper involved a District Court interfering with a
magistrate's decision as to a bindover of a preliminary hearing.
Harper repeats the prohibition against another filing "unless the

State makes an offer of additional evidence or proves other good

cause to justify another preliminary examination." Harper, supra,
897.  (emphasis added) Again, "In short, for good cause ghown ..."
Harper, supra, 897. Equally importantly, the footnote in Brickey,
quoted by the State, refers to a continuance of a preliminary

hearing when the prosecutor miscalculates the gquantum of evidence,

11



and further investigation would not be dilatory - not to the
refiling good cause that must be shown by the prosecutor.

State v. Morgan, supra, is a drug case, involving possession

of methamphetamine with intent to distribute. At the preliminary
hearing, the prosecutor chose to only call one witness, despite the
availability of the second witness. There was a failure to show
one element, intent to distribute. Morgan also repeats the clear
error standard as to factual findings, citing State v. Parra, 972
P.2d 924 (Utah Ct. App. 1998) for the mandatory presumption that
the factual findings underlying the determination as to due process
violation are correct.

In Morgan, as well as Brickey, the prosecutor was prohibited
from.prodaeding on the refiled charges. In Brickey, the prosecutor
failed to introduce any evidence of an element of the forcible
sexual assault. In the instant case, the factual finding is the
same - the prosecutor failed to introduce any evidence of an
element of the chérge. In Morgan, the testimony of ti= second
witness "contained no suggestion of new or previously unavailable
evidence." Morgan, supra, p. 912. Such is uncontested in the
instant case.

Morgan repeats the mandate - there is a prohibition "unless
the prosecutor can show that either (1) new or previously

unavailable evidence has surfaced, or (2) that other good cause

exists to justify refiling." Morgan, supra, 912. (emphasis added)
Clearly the burden is on the prosecutor. In the instant case,

there was no attempt, no scintilla of evidence produced by the

12
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prosecutor.

The holding in Morgan, supra, 917, is "Other good cause, as

described in Brickey, must at a minimum, be something beyond the
introduction of a witness who was present in the courtroom, sworn,
and ready to testify at the first preliminary hearing, whose
testimony is known at the time and does not change in any material
way after the initial bindover is dismissed." "Evidence or
witnesses previously known, available and unpresented by the

prosecutor without justification do not constitute good cause."

Morgan, supra, p. 913.

In the instant case, the government's expert, Dale Davidson,
was called at the first hearing, which resulted in the dismissal
and recalled at the-second hearing "for some additional issues."
Case #2, Tr., p. 5. Parenthetically, there was a stipulation that
the vehicle of the looters seen at the scene earlier in the fall
was not that of the defendants. Case #2, Tr., p. 6-7. Nowhere in
the transcript of the second hearing does the prosecutor proffer
even an excuse, much less a scintilla of evidence as is mandated

by Jones, Harper, Brickey, Morgan, and demonstrated in Fisk, that

the new Davidson testimony was somehow unavailable previously.
The appellant argues, using an extraction of Fisk, that, on
page 17, the Brickey rule "ensures that the defendant is not
harassed by repeated charges on tenuous grounds." In the instant
case, the testimony by the government witness is that "there was
nothing here of a grave good nature, ... is that correct?" Answer,

"No, not that I saw." Case #2, Tr. p. 16. His clear testimony is
13
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that he only concluded this was a grave (a place of intentional
interment) because of the bones nearby and the frequent association
of burials, of graves in the midden area. But, this "is a generic
statement for the Southwest, is that correct? That would be
correct, yes." Case #2, Tr. p. 17. |

How more tenuous can the evidence be of interment than "a
generic statement" of the entire Southwestern region of the United

States? There are no grave goods - a void of evidence of a grave.

More importantly, science now gees ample evidence of cannibalism
among the Anasazi (as set forth in the Summary of Argument). The

unalterable fact is that this was not a grave.

The premise of Brickey is that it is harassing to refile
criminal charges when they have been dismissed for insufficient
evidence. ONLY when the prosecutor can show, can prove, "other
good cause," can the harassment be overcome. With a void of effort
in the transcript, there is nothing that argument can substitute,
for argument is just that - argument. The evidence is in the
transcript -~ or, in this case, the lack of evidence or effort. One

has but to read Fisk, to see enormous distinctions with a

difference in the position of the prosecutors in Fisk versus the
instant case.

The government poses the argument that at the first hearing,
neither the Court nor the defense addressed the missing element.
Thankfully our system is one of an adversarial nature. It is the

prosecutor's burden, light that it is, to put on some evidence of

the basic elements. As the Trial Court observed and as quoted
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already from appellant's Addendum F, p. 2, the State did not fail
to present enough evidence on March 20, 1997, to prove a dead body
had been buried, it presented none. (emphasis added)

The State persists in arguing that unless there is forum-
shopping or purposeful obfuscation of evidence through sandbagging,
there is no harassment. That is NOT the premise of Brickey and
that is not the reality of two Utah citizens and their five

children who have endured, economically and emotionally, three

government appeals and repeated filings.

The State, using repeated metaphors of ships - "adrift,"
"anchor," ‘"casts a net," argues that Morgan undermines the

essential guiding principle of the Brickey rule. The State seeks
solace in its appellation of "Brickey's suggestion" that an
innocent miscalculation of the quantum of evidence necessary for
a bindover may in and of itself suffice as "another subcategory"
of "good cause." The simple fact is that this is a Court of law,
not a Court of "suggestions." The simple fact is that the State
ignores the mandate that the prosecutor must prove good cause - and
such was not even argued at the hearing. Even their argument, on
page 25, is that "the State plainly had sufficiént evidence for at

least a bindover." (emphasis added) Hopefully the State is never

the recipient of such an unrelenting assault. "at least a

bindover?" Such statement epitomizes the refiling of a tenuous

casel

The ship of the State floats upon the premise that when the

prosecutor innocently miscalculates the quantum of evidence
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necegsary for a bindover, they are able to attack again. Thig
subjective argument is aﬁpported by nothing. In Fisk, the entire
history of the case was presented. Not so here. The factual
finding of no evidence stands. It is equally possible that the
driving force for the refiling is NOT the prosecutor, for there is
no record of why this all occurred. Fisk hurts the State by
showing steps taken by the State as to new evidence versus the void
in the instant case. Brickey and Morgan torpedo the ship of the

State.
CONCLUSION

The facts as found by the Court, the law of Jones, Harper,
Brickey, and Morgan, due process, and common sense, join together
to overwhelm the void of effort of the prosecutor to show "other
good cause.” This is not an Empty Grave, it is NOT a grave.-
Generic statements are insufficient to subject Utah citizens to the
rigors of trial on a case described by the State's best advocate
as "at least a bindover."' Failing to put on any evidence of a
basic element is not "good cause." Morgan is good law. The facts
here are undisputed. The Trial Court's dismissal should not be

overturned!

Respectfully submitted,

BUGDT?;SfOLLINB & é%z;:;?”SNOW P.C.

Walter F. Bugden, Jr/, Rod W. Snow, #486

623 East 2100 South 425 So. Cherry St., Suite 1000
Salt Lake City, Utah Denver, Colorado 80246-1236
801-467-1700 303-394-2200

ATTORNEYS FOR DEFENDANTS/APPELLEES
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Current Issues in
Archeological Protection
for the Department of
Justice

The statement that follows was presented to the Interagency
Archeological Protection Working Group (IAPWG) on
February 7, 1994, by Jo Ann Harris, Assistant Attorney
General, Criminal Division, United States Department of
Justice. IAPWG is an informal headquarters-level organization
representing federal agency chief law enforcement officers,
departmental solicitors, and the appropriate divisions with the
Department of Justice. IAPWG meets periodically to exchange
information, identify needs, and implement programs and
actions to improve archeological resources protection nation-
wide. This recent IAPWG meeting was held in the National
Park Service Director’s Conference Room at the Department of
the Interior, and Ms. Harris was introduced by Jerry Rogers,
Associate Director for Cultural Resources, National Park
Service.

Thank'you, Mr. Rogers, for your very gracious
remarks. It is my pleasure to provide some brief com-
ments on an area in which I have both a professional and

nal interest—"Current issues in archeological pro-
tection for the Department of Justice.” Indeed, this is
probably the first time ever that the Assistant Attorney
General for the Criminal Division has a history of literal-
ly digging in the dirt with a bunch of wonderful archeol-
ogists both in the United States and the far reaches of
Siberia. My interest: Prehistoric North America.

This is an exciting time for all of us who are concerned
about the protection of the richly varied archeological
resources which constitute part of the treasure of our his-
tory and pre-history in the United States.

Since the enactment of the Archeological Resources
Protection Act of 1979 (ARPA), 16 US.C. § 470aa et seq.,
and the recent enactment of the Native American Graves
Protection and Repatriation Act of 1990 (NAGPRA),a -
portion of which is codified as the Illegal Trafficking in
Native American Human Remains and Cultural Items
Act, 18 US.C. § 1170, we now have tools which, if uti-
lized properly—in a criminal, civil or administrative con-
text—or some combination thereof, can be an effective
deterrent in preventing further destruction of our archeo-
logical and cultural resources.

On January 18, 1994, the United States Supreme Court
denied certiorari in an important case construing a key
provision of the Archeological Resources Protection Act.
[n United States v. Gerber!, Judge Posner of the Seventh
Circuit Court of Appeals held, for a unanimous court,
that section 470ee(c) of ARPA was not limited to archeo-
logical objects removed from federal and Indian lands
but that it also applied, in certain circumstances, to the
removal of archeological resources from private property
without the owner’s permission. In Gerber the “Indian
relic” predators, without permission, entered upon land
in Indiana owned by the General Electric Company and.

(Harris—continued on page M)
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(Harris—continued from page 33)

in a manner that constituted criminal conversion and
criminal trespass under Indiana state law, excavated and
removed numerous prehistaric artifacts from an ancier
burial mound affiliated with the “Hopewell phenome-
non” culture. This “GE Mound” in southwestern Indiana
was one of the five largest Hopewell burial mounds
known. Gerber and his cohorts tore it apart. The case was
successfully prosecuted by the United States Attorney’s
Office for the Southern District of Indiana.

As Assistant Attorney General, Criminal Division,

Department of Justice, ]{I Ann Harris leads a Division
of 400 Federal prosecutors and lawyers charged with
enforcing the nation’s criminal laws and formulating
national law enforcement policy.

Prior to her nomination in the Fall of 1993 to head
the Criminal Division, Jo Ann Harris was a Manhattan-
based sole practitioner with a Federal practice special-
izing in white collar crime. Before entering private
practice in 1983, she was a Federal prosecutor in the
Southern District of New York, first as an Assistant
United States Attorney, then as Deputy Chief of the
Criminal Division, and finally as Executive Assistant
United States Attorney. Between 1979 and 1981, she
was based in Washington as Chief of the Fraud Section,
Criminal Division at the Department of Justice.

Jo Ann Harris has served on three Independent
Counsel staffs in connection with the Washington-
based investigation of corruption at the Department of
Housing and Urban Development during the 1980s, the
1990 investigation of New York Mayor David Dinkins,
and the 1985 investigation of the Charles Point
Resource Recovery Facility in Westchester County,
New York.

Ms. Harris has been a teaching team leader and team
member in a multitude of programs for the National
Institute for Trial Advocacy (NITA), and in 1990 she
was awarded the NITA Facul?r Award “for inspiration,
excellence and dedication for fourteen years of service
in teaching advocacy skills.” She also has held an
appointment as Lecturer at Harvard Law School, and
has taught Trial Skills at numerous law schools includ-
ing Emory, Fordham, New York University, Pace, and
Hofstra. During 1992-1993, Ms. Harris held an appoint-
ment as Visiting Professor and Director of Trial
Advocacy at Pace University. She also was a member of
the Board of Pace University’s Battered Women's
Justice Center and has led teams of lawyers teaching
young lawyers how to represent battered women in
court,

Jo Ann Harris maintains an intense interest in arche-
ology and prehistory. She has been an active member
of the Center for the Study of the First Americans for
several years, as well as serving on its Advisory Board,
and has been a participant in formal archeological exca-
vations at the Mammoth Meadow site in southwestern
Montana.

A report on Hie training course, “Ouverview of
Archeological Protection Law,” and Ms. Harris' presento-
tion during that 16-hour interagency, intergovernmental
program will be published in the Federal Archeology ;
Report, volume 7, number 3, which 1oill be available in earl i f
winter, 1994. -
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Gerber, in combination with United Stales v. Austin?, a
decision of the Ninth Circuit Court of Appeals which
upheld the constitutionality of ARPA, provides a sound
legal basis for successful criminal prosecutions under
ARPA. Given this current state of the law we see no
sound legal reason for not prosecuting appropriate
ARPA violations, even when they occur on private prop-

erty.

Investigations

Historically, almost all criminal ARPA offenses have
been investigated by agents and archeologists employed
by the federal agency that has responsibility over the
land on which the unlawful excavation and removal
occurred, with the Federal Bureau of Investigation being
called in to assist, if requested, in major investigations or
when no federal land managing agency has jurisdic-
tion—as was the case in the Gerber prosecutions. An
subsequent federal prosecution is then pursued by the
responsible United States Attorney’s Office, with legal
assistance provided, if requested, by attorneys with the
Criminal Division of the Department of Justice.

Prosecutions

A paramount interest of the Department of Justice is
ensuring that there are sufficient Assistant United States
Attorneys located throughout the country who are
versed in the various technical requirements of ARPA
and other criminal and civil provisions which can be
used to prosecute archeological resource violations, such
as the theft of government property statute [18 US.C. §
641) and the depredation of government property statute
[18 U.S.C. §1361]. To this end, Department of Justice

*Criminal Division attorneys provide two on-going ser-
vices and assist in a third.

1. Inquiries

First, attorneys from the General Litigation and Legal
Advice Section and the Asset Forfeiture Office are avail-
able to respond to any criminal and forfeiture matter
inquiry by any Assistant United States Attorney or any
attorney, investigator, archeologist or other employee of
any federal agency involved with archeological protec-
tion enforcement activities. '

2. The Book

Second, in 1992, Criminal Division attorneys, in con-
junction with the Archeological Assistance Division and
other members of the Interagency Archeological
Protection Working Group, prepared a two-volume
loose-leaf publication entitled “Archeological Resources
Protection: Federal Prosecution Sourcebook.” This
Sourcebook has been distributed to all 94 United States
Attorney Offices plus all branch offices of the United
States Attorneys. In addition, the Archeological
Assistance Division has distributed the Sourcebook to a
wide variety of agency attorneys, land managers, arche-
ologists and criminal investigators along with officials
with various Indian tribes. We fecl that this Sourcebook,
which is supplemented annually, is a valuable training
toal which further educates its users and, we believe,
eventually leads to more ARPA prosecutions,

1994 No. 8

3. The Conference

Finally, Criminal Division attorneys, in association
with the Archeological Assistance Division and the
Executive Office of United States Attorneys of the
Department of Justice, participate in the annual two-day
conference on “Overview of Archeological Protection
Law” co-sponsored by the Archeological Assistance
Division and the Department of Justice. This conference
has provided intensive training to over forty Assistant
United States Attorneys in addition to a.number of
agency personnel and other individuals involved in the
preservation of our rich archeological heritage.

Thank you for the chance to present these short
remarks. I look forward to working with you to help pro-
tect our archeological resources.

Notes

1999 F. 2d 1112 (7th Cir. 1993), cert. denied, 114 S. Ct. 878
(January 18, 1994). The lead defendant, Arthur Gerber, was sen-
tenced in July 1992 to 12 months imprisonment followed by 3
years supervised release, in addition to a $5,000 fine, a $125 spe-
cial assessment, and a $4,750 forfeiture. Gerber was also

ordered not to sell, purchase, barter, excavate any archeological
resources, nor Sponsor, organize, or attend any s{':owﬁ or exhibi-
tions that have any archeological resources exhibited. Gerber
commenced serving his imprisonment at the Fort Worth

Federal Correctional Institution in May 1994. Gerber's four -
associates were all sentenced to 2 years probation with the con-
dition that they serve specified periods of either work release or
home detention ranging from 30 days to 180 days. Two of these
associates were also fined $2,000 and $5,000. All of the defen-
dants commenced serving their sentences in May 1994.

2902 F. 2d 743 (9th Cir.), cert. denied, 498 U.S. 874 (1990).
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Elizabeth M. Osenbaugh and Judy Rabinowitz

The Importance of Preserving
Heritage Resources

The text that follows is taken from an
address that was presented to the “Overview of
Archeological and Historic Resources Law” training
course on June 12, 1996, by Elizabeth Osenbaugh,
then Counselor for State and Local Environmental
Affairs in the Environment and Natural Resources
Division of the Department of Justice. These
remarks underscore the commitment of the
Environment and Natural Resources Division to
archeological and historic resources, as well as
items of ongoing historical, traditional, or cultural
significance for a district, the nation, or a living cul-
ture.

“Overview of Archeological and Historic
Resources Law” provides Federal departmental and
agency counsel with information that enables them
to interpret laws and regulations, clarify Federal
responsibilities, articulate current policies, and com-
plete casework relating to heritage resources. It is
co-sponsored by the National Park Service and the
Office of Legal Education, Executive Office of United
States Attorneys, Department of Justice. The 1996
training was made possible, in part, with special
funding by the National Park Service through its
Preservation Partnerships Training Initiative.

am very pleased to be here today to

express the Environment Division's

commitment to protection of historic

resources. This commitment is part of
the Administration’s overall dedication to pre-
serving our historic and cultural heritage. As you
may know, the President recently signed

Executive Orders on locating federal facilities on

historic properties (May 21, 1996) and protecting

Native American access to sacred sites (May 24,

1996).

Why is it important to protect archeological and

historic resources?

* Archeological and historic resources provide a
sense of place. The Attorney General often dis-
cusses the environment in terms of the impor-
tance that a “special place” has for each of us.
For her, it's the Florida Everglades; for me, it’s
the Iowa prairie. So, too, do buildings and cul-
tural artifacts evoke the sense of home or a
shared past, which provides that critical sense
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of belonging to our community and to our

country.

Archeological and historic resources make

prior experience meaningful and immediate—

as the National Archives building proclaims,

“What is past is prologue.”

Actual contact with historic sites or doc-
uments illuminates that past with intensity.
This contact in turn makes historic experi-
ences real—and hopefully gives us meaningful
information and wisdom as we develop and
implement government policy.

* Archeological and historic resources help us
understand the present and our role in the
continuum of time—as William Faulkner said,
“The past is never dead; it isn’t even past."*
Further, like the monks illuminating manu-
scripts they could not read, we may serve as
instruments to preserve these historical mate-
rials until they can be more fully understood.

* Archeological and historic resources provide a
sense of local and national community—the
terrible bumnings of black churches in the
South illustrate the significance of cultural,
architectural, and community resources to a
community. The buildings themselves are sig-
nificant symbols of the communities, which we
must protect from attack.

* By protecting resources that are special to the
culture of a community, we show our respect
for that community and preserve the diversity
of the broader American culture.

What can government lawyers do to protect these

resources?

* We can prosecute those who steal or destroy
historic and cultural resources in violation of
law. Yesterday’s Washington Post, for example,
contained a story about a man who allegedly
visited libraries up and down the East Coast
stealing maps and ancient documents. If true,
this is theft of public property, which unlike
money or computers, can never be replaced,
once lost.

* We can educate the public. Much damage to
archeological and historical sites may be
caused by those who love history and want
their “own piece of it.” We need to educate the
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public as well as relic hunters and other col-
lectors to assure that there is understanding
both of the existing laws and of the adverse
impact amateurs can unknowingly cause.

¢ We can develop good agency records to sup-
port decisions that affect third parties and to
assure that those decisions are reasonable and
supported by the record.

When I was in the Iowa Attorney General's
office, the state archeologist asked for assistance
regarding the discovery of an ancient burial
mound on a platted lot in a new subdivision.

The mound was discovered after a 60-acre
farm had been subdivided into lots—and the lot
in question had been sold for $50,000. The state
archeologist ordered the developer to leave the
mound undisturbed. As the mound was in the
center of this lot, the homeowner could not build
a house on the lot. The developers bought the lot
back from the buyer as required by their contract
warranting that the land was fit for residential
development. The developers notified the state it
would claim entitlement to compensation for a
“taking” of its property under the Fifth
Amendment. However, the developers from the
outset claimed they had no objections to the
determination of the state archeologist that this
was a historically significant mound and that
nothing could be built on the mound without
destroying it. Nonetheless, we wanted to be sure
that there was a complete record supporting the
land use restriction, in anticipation of the subse-
quent takings case. We assured that the record
established the reasonableness of the agency
action and that the developer’s admissions, as
well as other critical facts, were established in
the record. Throughout the process, down to
responding to statements in the amicus briefs in
the United States Supreme Court, it was neces-
sary to establish time and again that the decision
to prohibit building was reasonable and not
broader than necessary.

The trial court and the Jowa Supreme
Court held that the state archeologist’s refusal to
permit excavation and building on the burial
mound was not a taking requiring the payment of
compensation. Hunziker v. State, 519 N.W.2d
367 (Iowa 1994), cert denied, U.S. 115 S.Ct.
1313, 131 L.Ed. 2d 195 (1995). The court con-
cluded that the developers’ “bundle of rights”
never included the right to disinter the bones as
the applicable statutes preceded the developers’
purchase of the farm. The state had also argued
that the developers never had a right to disrupt
human graves at common law. The briefs clearly
established that Iowa has protected graves since
its days as a territory. That common law and the
Iowa Burial Protection Act of 1976 both pre-

CRM N2 7—1997

dated the developer’s purchase of the land—and

certainly the mound itself long pre-existed the

developer’s expectancies. Because the developer
never had the right to excavate and destroy the
mound, its discovery and the consequent deci-

sion of the state archeologist did not constitute a

taking.

The Iowa Supreme Court also ruled that
the loss of $50,000 plus $7,000 in refunded
architectural fees was de minimis, considering
that the developer purchased the 60 acres for
approximately $500,000 and received more than
four million dollars for sale of the other 123 lots.

The developer filed a petition for certiorari
with the United States Supreme Court. Several
amicus briefs were filed by the Iowa Farm
Bureau Federation, Mountain States Legal
Foundation, Alliance for America, and National
Association of Homebuilders. Hunziker was pre-
sented in conference at the Supreme Court three
times before certiorari was denied. I believe cer-
tiorari was denied because the record was strong
on the reasonableness of the decision, as well as
on the strength of the legal authorities addressed
by the Iowa Supreme Court.

* You who attend this seminar can provide
expertise to other government lawyers and
agency personnel. Often action to protect sites
must be taken quickly—and often those bring-
ing the action are not experts in archeological
law or historic protection. It is important that
the “general practitioners” in the offices of
LLS. Attorneys, local prosecutors, and state
attorneys general know whom to call for help
as these cases arise. When we were working
on Hunziker we happened to get seminar
materials from the Park Service and got David
Tarler’s phone number. He was helpful in
informing us of cases in other jurisdictions.

It is critical that government attorneys be
versed in the laws designed to protect these non-
renewable resources and to prevent the destruc-
tion and disruption of our heritage. Through
courses such as this, it is my hope that you will
all gain a familiarity with and an appreciation for
preservation law so that you can use these
important statutes to achieve their purposes.
Role of the Environment Division

Within the Department of Justice, much of
the direct enforcement of criminal laws is handled
by the United States Attorneys offices in the vari-
ous districts. The Criminal Division provides assis-
tance to assistant U.S. Attorneys as they develop
these cases.

The Attorney General has also established
an Office of Tribal Justice to coordinate depart-
mental policy on matters affecting Indian tribes.
We work closely with that office.

s
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The Environment and
Natural Resources Division
(ENRD) handles civil cultural
and historic resource cases at
the national level. This is
appropriate as these resources
are integral to the environ-
ment that we strive to protect
every day. The ENRD is very
interested in working with
federal land managers and the
United States Attorneys’
offices to explore appropriate
cases for enforcement.
Additionally, we work with
agencies daily to ensure that
federal agencies comply with
preservation laws.

Our General Litigation
Section has attorneys with
expertise in such preservation
laws as the Native American
Graves Protection and
Repatriation Act, otherwise
known as NAGPRA, the
Antiquities Act, the National
Environmental Policy Act or
NEPA, the Abandoned
Shipwreck Act, and the
National Historic Preservation
Act. One of those attorneys,
Caroline Zander, presented
the “Nuts and Bolts of
Archeological and Historic

Department of justlce Contacts

Archeologlcal and Hlstorlc Preserva IDI‘I Issues

__-‘Eﬁ'*fi‘dﬁ@én_t%d _N.awrai Resources Divisi

for.'

Resource Law” and a lecture

on the Antiquities Act at this seminar. Federal,
state, and local attorneys should feel free to call
Caroline and others listed in the “contacts” list
(see box).

The Indian Resources Section is largely
devoted to the protection and promotion of tribal
rights including resource rights. This Section is
uniquely suited to handle violations that occur on
Indian lands, including violation of historic and
archeological preservation statutes. ENRD, along
with Justice's Office of Tribal Justice, will be the
key coordinators on the sacred sites executive
order. )

Our Land Acquisition Section is sometimes
called upon to condemn properties being acquired
for their historic significance. It has, for example
filed condemnation actions to acquire lands for
inclusion in the Antietam National Battlefield and
the Lowell National Historical Park. .

The Division’s Policy, Legislation, and
Special Litigation Section, or PLSL as it is more
commonly known, plays a key role in coordinating

24

policy within the Division and with other federal
agencies. PLSL works closely with the
Department’s Office of Tribal Justice on all matters
implicating Indian Tribes and their resources. The
Indian Resources Section’s Senior Counsel Kalyn
Free is also working to improve federal/tribal coor-
dination of environmental enforcement issues in
Indian Country. The Division welcomes your calls
to discuss potential litigation or policy issues.

Note
William Faulkner, Requiem for a Nun.

Elizabeth Osenbaugh currently is Solicitor General of
the State of Iowa. She coordinates civil appeals and
official opinions of the Attorney General.

Judy Rabinowilz is an attorney at the Department of
Justice. She works in the Policy, Legislation, and
Special Litigation Section of the Environment and
Natural Resources Division.
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Protection of Native American Burial Sites:
Opportunities for State/Tribal Cooperation

by Christopher A. Amato
Office of the Attorney General of the State of New York
Environmental Protection Bureau

1. INTRODUCTION

Native American burial sites in New York State are subject
1 increasing pressure from a variety of sources. Commercial
and residential development undertaken without adequate as-
sessment of potential impacts on cultural rcsources," looting by
commercial and recreational artifact hunters,® and dubious
excavations performed under the guise of scientific inquiry®
have contributed to the increasing incidence of grave desecration
and destruction. Accidental disturbance of burial sites is also
common. Although there are well over one thousand known or
suspected Narive American burial sites in New York,* the vast
majority are upmarked, making the inadvertent disturbance of
such sites likely. Unfortunately, marked burial sues do not fare
much better, becoming targets for rel:c hunters.® The recent
upsurge in disturbance of burial sites® has resulted in Native
American communities taking a more active role in protection
of these sites. For example, in 1988, six New York Indian
nations formed a Standing Committee on Burial Ruoles and
Regulations to represent their interests on burial site issues at
both the state and federal levels 7 In addition, the past few years
have witnessed an increased willingness on the part of New
York’s Narive American communities [0 seek judicial interven-
tion in burial site disputes.® At the same time, Indian nations
have sought greater State involvement in efforts to protect grave
sites. Although the State has a clear interest in protecting many

(Marhew Bender & Co., Ing)

of these sites duc to their historical significance,® existing State

laws provide little recourse in most cases involving disturbance
of burial sites.

(continued on page 76)

REfQIMT, 3o 0l

wowbmwwm '
e Hmdous Suhmnoes
R 3 Lfmd Usa :

" & Liadi :
‘0 Minins ; '. el
«mui’esncides:‘ Fiaat,
.?ZW SEQRWNEP#.
L Storiige, Tanka e

g “Toxic Tarts D

o Water: L :.‘.,,I,

0: Wl!dhfc a.nd Natura] Rssnums ..... nix
NATIONAL DEVELOPMENT$
NEW: YQRK NEWSNOTES . «.. ... ., ..
UPCOM]NG Evnmg o Lk
WORTH! READING, ;.

5 i
| ¥ Sl
,*J&'
.i("fl_\":y

{PUB .004)



APR-16-2001

15184732534

14:309 LAW DEPT ENU PROT

15184732534 P.B4

76

ENVIRONMENTAL LAw IN NEw YORK

compliance with environmental laws. DEC Press Release
(Dec. 21, 2000).

UPCOMING EVENTS

April 23, 2001

“Global Warming: Out of the Frying Pan?" sponsored by the
New York City Bar Association. Information: (212) 382-6700
or <hup://www.abeny.orgs.

June 14-15, 2001

“Environmental [nsurance Forum,” sponsored by the Saciety
of Environmental Insurance Professionals. New York City.
Informavion; 1-877-735-0800 or <http://www.armr.necs.

July 24-27, 2001

“Increasing Productivity Through Energy Efficiency,” spon-
sored by the American Council for an Energy-Efficient
Economy. Tarrytown, New York. Information: Rebecca

Lunetta, (302) 292-3966.

 WORTH READING

Richard M. Gardella, “Free Speech and Civility: A View of
Public Meeting Participation -Part I[,” Munjcipal Lawyer
(Nov./Dec. 2000). :

David Green, “Medical Monitoring: The Need for One
Standard,” The New York Environmental Lawyer (New York
Stare Bar Association, Fall 2000), p. 16.

David L. Markell, “The Commission for Environmental
Cooperation’s Citizen Submission Process,” The New York
Environmental Lawyer (New York State Bar Association,
Fall 2000), p. 26.

Dani¢l Montlucon and Sergio A. Sanudo-Wilbhelmy, “Influ-
ence of Net Groundwater Discharge on the Chemical Compo-
sition of a Coastal Environment: Flanders Bay, Long Island,
New York,"” 35 Environmental Science & Technology 480
(2001).

Paul Post, “Playing With Power: How Will New York Satisfy
Growing Energy Demands With a Static Supply?” Empire
State Report, Jan, 2001, p. 29.

Seth B. Schafler, “Scope of Absolute Pollution Exclusion
Clavse—New York Court of Appeals Joins Debate on Appli-
cability to Cases of '‘Non-Environmental’ Pollution,"” New
York Law Joumnal, Jan. 8, 2001, p. 7.

Irene C. Warshauer, “Assessing ‘Sick Buildings' Insurance
Coverage,” New York Law Journal, Jan. 16, 2001, p. 7.

(Warthew Bonder & Co. Inc.)

Protection of Native American Burial
Sites: Opportunities for State/Tribal
Cooperation
(continued from page 65)

Recently, however, the Statc and two New York Indian
nations undertook a joint efforc to protect a historically signifi-
cant Native American burial site, An archaeologist, working
under the auspices of a local college, excavated human remains
and cultural artifacts from a burial sitwe located near Buffalo, New
York without consulting either State or Native American author-
itics. Following a joint investigation, the State and the two Indian
nations filed a complaint against the archacologist and the
college under the federal Native American Graves Protection
and Repatriation Act (NAGPRA).?® The case was significant
because it marked the first time that a statc joined with Indian
nation plaintiffs in an action under NAGPRA,

This arucle discusses the State/tribal cooperation that resulted
in the filing of this novel litigation, and describes the case and
its outcome. In order to place the litigation in context, the article
begins with a brief description of New York’s Indian nations
and their cultural perspective on burial site issues, reviews
existing provisions for burial site protections in New York, and
provides an overview of NAGPRA. The article concludes with
a discussion of opportunities for continuing cooperation between
the State and Indian nations in protecting Native American burial
sites.

1L
A,

There are seven Indian nations in New York that are rocog-
nized by the federal govemment:?! the St. Regis Band of
Mohawk Indians (also known as the St. Regis Mohawk Tribe),
the Oneida Nation, the Onondaga Nation, the Cayuga Nation,
the Sencca Nation, the Tonawanda Band of Seneca Indians (also
known as the Tonawanda Seneca Nation), and the Tuscarora
Nation.}? Ay a group, these nations are commonly referred to
as the Iroquois Confederacy®® or the Six Nations,'* but prefer
to call themselves the Haudenosaunee, which means “People
of the Longhouse."®

Six of the seven Haudenosaunee nations occupy reservations
in northern and western New York.'® These reservations range
in size from approximately 30 acres (Oncida),'” 1o approxi-
mately 14,000 acres (the Akwesasne reservation of the St. Regis
Mohawk Tribe).?® Despite the rclatively small geographic
territory they currently occupy, the historic control exercised by
the Haudenosaunee over much of what is now New York State!®
(means that Haudenosaunee burial sites may exist in many areas
beyond current reservation boundaries.?®

B. Other Indian Nations

Two other Indian nations, the Shinnecock and Pooapatuck
(Unkechauge), are recognized by New York State®! but have

Indian Nations in New York

The Six Nations, or Haudenosaunee
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not been granted federal recognition. These nations reside on
relatively small reservations on Long Island. As with the
Haudenosaunee, the existence of burial sites beyond current
reservation boundaries is likely, given that the area historically
utilized by these wibes extended beyond those boundaries.

C. The Haudenosaunee Perspective

In arder to appreciate the dynamics of State/tribal cooperation
on burial site 1ssues, it is useful to understand the Haudeno-
saunee perspective regarding their relation 1 the State, and the
cultural significance of burial sites to the Haudenosaunee.

The Haudenosaunce view of their relation to the State is
influenced in large part by the Gus-wen-fah, or Two-Row
Wampum,?* which reflects one of the earliest trearies between
the Haudenosaunee and the Dutch colonists.?? The Two-Row
Wampum, comprised of two equally spaccd, parallel beaded
rows running the length of the wampum, symbolizes the paths
of two vessels traveling down a river:

One, a birch bark canoe, will be for the Indian people, their
laws, their customs and their ways. The other, a ship, will
be for the white people and their laws, their customs and their
ways. We shall each travel the river together, side by side,
but in our gwn boat. Neither of us will try to steer the other’s
vessel. 2

The cooperative yet independent relation between the State
and the Haudenosaunee symbolized by the Two-Row Wampum
forms the cove of the Haudenosaunee perspective on State/tribal
relations.

Haudenosaunee traditions conceming death, burial and the
afterlife are complex, The fundamental Haudenosaunse belicfs
regarding the sanctity of the dead and their burial grounds have
been stated as follows:

We have been taught that we bury our dead into the ground
so that their bodies can become part of the sacred Earth. We
believe that we come from the Mother Earth and that the
human remains that rest within the Earth are an important
spinitual connection to the spirit of the Earth. . . . The souls
of the dead have & path of destiny that they must follow. We
refer to this as their jourmey after life. . . . The protection
of the human remains and associated graves, sacred burial
sites and related objects from the graves of the Haudeno-
saunee are the responsibility of each generation of chiefs, clan
maothers, and faithkeepers, We believe that the temains, the
associated burial abjects and the actual soil in which they
rest is sacred . . ..

Removing the remains from their eternal resting place is a
great desecration to both the dead end the living. The
disturbance, destruction, and theft of the dead is a violation
of the religious and spiritual welfare of the Haudenosaunee
.. .. In the past, our ancestors buried many objects along

with the body with the belief that in the afterlifc, you will -

need all of those things that you need in this life. . . . The
removal of these objects from the grave is a theft from the
dead . . .2

(Monhew Hender & Co. Ine}

As discussed below, developing an understanding of these
Haudenosaunee cultural perspectives laid the groundwork for
successful collaboration in the NAGPRA htigation,

III. Existing Burial Site Protections in New
York

A. General Statutory Provisions

New York’s statutory protections for burial sites in general,
and Native American sites in particular, are relatively meager.28
A number of statutes authorize the excavation and reinterment
of remains to accomplish various public purposes, such as
maintenance of the State’s canal system,?” construction of public
highways,2® and natural gas exploration.?? Other laws authorize
the relocation of remains from abandoned cemeteries to properly
maintained incorporated cemeteries.* One statute prohibits the
sale of cemetery lands unless all remains have first been
removed.** None of these laws, however, impose standards or
provide for regulatory oversight of the exhumation and reinter-
ment of remains.

Only a handful of New York laws afford affirmative protec-
tion to burial sites. The Not-For-Profit Corporation Law (NPCL)
requires consent of both the closest surviving relatives and the
cemetery corporation before remains in cemeteries owned or
operated by corporate entities may be disinterred®® In cases
where such consent is lacking, disinterment may be permirted
pursvant to court order,** but “good and substantial reasons”
must be demonstrated before a court will order disinterment. 3%

The Education Law requires a permit issued by the Commis-
sioner of Education for excavation or gathering of objects of
archaeological or paleontological interest®® on State lands.®”
The same law makes appropriation, excavation, injury or
destruction of objects of archaeological or paleontological
interest on State lands a misdemeanor.®®

The Public Health Law makes it a felony to remove *'the dead
body of a human being, or any part thereof from a grave, vault
or other place, where the same has been buried . . . without
authority of law, with iatent to sell the same, or for the purpose
of dissection, or for the purpose of procuring a reward for the
return of same, or from malice or wantonness.”3® A related
provision®® makes it a felony 10 open, without authority of law,
a “grave or other place of interment, temporary or otherwise,”
for the purpose of removing remains or any items interred
therewith, with the intent of stealing or selling such remains or
items, or from malice or wantonncss.*?

None of these statutes arc particularly useful in efforts to
protect Native American burial sites. Most Native American
burials are unmarked, and are not located in incorporated
cemeteries, thus rendering themn ineligible for the procedural
protections of the NPCL. Moreover, because the majority of
burial site disputes involve graves located on private lands,*2
the Education Law’s permit requirement is of limited utility. The
Public Health Law provisions are also limited because they
require a showing of criminal intent, and may be applied only
in circumstances when the excavation is undertaken “'without

(HLIH )
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authority of law,” a clause that could be broadly read to exclude
many burial site incursions.*>

B. State Environmental Quality Review Act

The State Environmental Quality Review Act (SEQRA)*4
requires state and local agencies to prepare an environmental
impact statement (EIS) for actions they undertake, fund or

prove which may have a significant effect on the environ-
ment.*3 SEQRA defines “environment” to include, among other
things, “objects of historic or aesthetic significance . . .."
Among the criteria considered indicators of significant adverse
impacts on the environment (thus requiring prepararion of an
BIS) is “the impairment of the character or quality of important
historica) [or] archeological . . .resources . . .."%7

An EIS must identify, inter alia, the environmental impact
of the proposed action, apy adverse cnvironmental effects which
cannot be avoided should the proposed action be implemcnted,
and mitigation measures proposed 10 minimize the environmen-
tal impact of the action.*® Prior to undertaking, funding or
approving an action that has been the subject of an EIS, the
agency must make a specific finding that its choscn course of
action, “consistent with social, economic and other essential
considerations, 10 the maximum extent practicable, minimize(s]
or avoid[s] adverse environmental effects, including cffects
revealed in the [EIS] process.*®

The protection afforded by SEQRA 10 historic sites has been
inconsistent at best.3° Although the proximity of a proposcd
project to a historical site has been held sufficient by some courts
to require an increased level of environmental scrutiny,®* other
courts have reached the opposite conclusion. For example, a
proposed project located wholly within a designated historic
district was held not to requirc an EIS because the agency
approving the project determined that its impacts on the district
would be insignificant.’® In another case, construction of a
bridge adjacent to a historic site was held not to require an EIS
on the ground that it qualified as a “replacement in kind” exempt
from SEQRA's requirements.®? In addition, several courts have
declined to require a closer examination of a proposed projects’
impacts on historic property where such impacts were subject
to factual dispute®® or were claimed to be adequately
mitigated.S3

C. State Historic Preservation Act

The State Historic Preservation Act (SHPA)®® affords some
limited protections to Native American burial sites that are listed,
or eligible for listing, on the Statc Register of Historic Places
(“State Register").37 Prior to undertaking or funding a project,
a state agency must consult with the Commissioner of the Office
of Parks, Recreation and Historic Preservation (OPRHP) “if it
appears that any aspcct of the project may or will causc any
change, beneficial or adverse, in the quality of any historic,
architectural, archeological, or cultural property” that is listed
ar cligible for listing on the State Regisier.>® Each agency is
required to “fully explore all feasible and prudent plans which
avoid or mitigate adverse impacts" on listed propexty.®® In cases

(Maihaw Bander & Co., Inc.)

where OPRHP determines that an undertaking will have an
adverse impact on a property, it must provide the agency
proposing the undertaking with recommendations for avoiding
or mitigating such impac:s.” Unless the agency abandons the
project, it must give “thorough consideration” to OPRHP's
recommendations and respond to them in writing.®* If the
agency disagrees with one of the OPRHP recormmendations, it
must include an alternative proposal which, in the agency’s
opinion, “would avoid or mitigate to the greatest extent possible
the adverse impacts” identified by OPRHP.%2 The SHPA suffers
from three serious limitations with respect to protection of
Native American burial sites, First, undertakings by municipali-
ties or by private individuals or entities are not subject to the
review and mitigation requirements of the law if there is no state
agency involved in the project. Second, although there is a
general provision for public participation,®® there 18 no require-
ment of notice to appropriate Indian tribes in the ¢vent the
project at issue may affect Native American human remains or
artifacts.®* Third, SHPA imposes no obligation on an agency
to follow OPRHP recommendations, or, for that matter, recom-
mendations of tribal representatives who may comment on a
propased undertaking.

D.

The most pertincnt-and potentially useful-state law protection
for Native American burial sites is Section 12-a of the New York
State Indian Law, which provides limited protections for any
Native American burial site that has been designated as a place
of historic interest by the OPRHP:

The [OPRHP] shall have the power to designate any Indian
cemetery or burial ground as a place of historic interest,
pursuant to subdivision one of section 3.09 of the parks and
recreation law provided, however, that such cemetery or
burial ground is not located upon any Indian reservation
located wholly ov partly within the stawe, No person shall
destroy, alrer, convert, or in any way impair any such
cemetery or burial ground which has been so designated as
a place of historic inrerest or any artifact or other object
thereon which is or may be of relevance to the historic interest
thereof without the prior express written permission of the
[OPRHP].%®

The statute also authorizes the Attorney General, at the request
of OPRHP, to insritute an action in Supreme Court to enjoin
violations or threatened violations of its provisions.

Indian Law Section 12-a

Section 12-a was specifically intended to protect historically
significant burial sites located on private lands. The legislative
memorandum accompanying the bill that was ultimately signed
into law stated that the bill's purpose was to "'prevent a repetition
of the Gannagaro situation.”®” The reference is to a 17th century
Seneca burial ground and village site located at Gannagaro,
Ontario County, that was slated for purchase by the State as

_an historic site. Before the sale could be finalized, however, the

owner leased the property to persons who excavated the site and
looted the graves, removing human remains and artifacts.5®

Despite its laudable purpose, Section 12-a has failed to afford
(PUB.00)
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as historically significant pursuant to Section 12-a”

E. The NYAC Standards

Some additional, albeit limited, protections for Native Ameri-
can burial sites are found in the “Standards for Cultural Resource
Investigations and the Curation of Archacological Collections
in New York State” (“*Standards”) promulgated by the New York
Archaeological Council (NYAC).”! The NYAC Standards

provide:

The discovery of human remains and itemns of cultural
patrimony . . . in any phase of cultural resource investiga-
tions requires special consideration and care. . . . Atall times
human remains must be treated with the utmost dignity and
respect. . . . Unless burial excavation is the purpose of or
an explicit component of the approved research design,
human remains should remain in situ until consultation with
the project sponsor, the [State Historic Preservation Officer),
federally rccognized Native American groups, concerned
parties, and involved state and federal agencies has taken
place. The excavation, study, and disposition of human
remains should take place in accordance with all applicable
federal, state and local laws.”?

In 1972, NYAC adopted a Burial Resolution,”® urging a
moratoriutn on the excavation of Native American remains,
opposing the excavation of Native American burial sites for
teaching purposes. énd providing for reburial of inadvertently
disturbed remains “in a mapner and at a tlme prescnbed by”
the affected Native American community.”* Although the
NYAC Standards and the Bunial Resolution (which remains in
effect) represent a reasonable effort to address Native American
concerns about disturbance of burial sites, neither is binding on
New York archaeologisis (or on archaeologists from other states
working in 'New York) and they do not have the effect of law.

1V. Overview of NAGPRA

Federal law provides some important protections to Native
American burial sites, remains, and cultural artifacts. Chief
among these 18 NAGPRA, a relatively comprehensive statute
that regulates the excavation of burial sites located on federal
and iribal lands, and acknowledges the interests of tribal
communities in the preservation and retum of items of cultural
patrimony.”>

As its legislative history makes clear, NAGPRA arose as a
result of historical injustices in the collection and disposition
of Native American remams and cultural objects:

Today thousands upon thousands of native American human
remains and sacred objects ar¢ housed In museums and
Federal agencies across the country, They are kept in boxes,
crates, and small wooden file drawers, tagged and numbered,
Many of these remains and sacred objects came from the all-
too-common practice of digging Indian graves and using the
contents for profit or to satisfy some morbid curiosity.”®

(Mpthew Bendor & Co. Int
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the broad protection to Native American burial sites that was NAGPRA “is, first and foremost, human rights legislation,”?”
apparently intcnded. Although it has been law for 30 years,®® and is designed to redress and protect the “civil righty ol
only one burial site has been formally designated by OPRHP  America’s first citizens."7® [t “cstablish{es| o process ha

provides the dignity and respect that our Nation's {irst citizens
deserve,"7® and, as stated by the Tenth Circuil, “salcguards the
rights of Native Americans by protecting tribal burial sitex and
rights 10 items af cultural significance to Native Americans, 8@

NAGPRA cffectuates its purposes first, by rcgulaling the
excavation of buria! sites on federal and tribal lands, and sccond.
by providing for repatriation of buman remains and cultural
artifacts to culturally affiliated Indian groups.®' NAGPRA
requires a federal permit for excavation of Native American
hurnan remains and cultural artifacts located on federal or tribul
lands.®2 In addition, such remains and artifacts may be excavatcd
only “after consultstion with or, in the case of tribal lands,
consent of the appropna:e (if any) Indian tribe or Native
Hawaiian organization."®? In situations where Native American
remains or artifacts are inadvertontly discovered (rather than
intentionally excavated) on federal or tribal lands, NAGPRA
requires an immediate cessation of the activity that led to the
discovery and written notification to the appropriate Indian tribe
of such discovery.®* Significantly, NAGPRA vests ownership
or control of Native Amernican human remains and artifacts
excavated or discovered on federal or tribal lands in the lineal
descendants of the interred Native American %%

The heart of NAGPRA is its repatriation provision, which is
intended to redress the historic imbalance between scientific
inquiry and Native American religious beljefs:

In light of the important role that death and burial rites play
in Native American cultures, it is all the more offensive that
the civil rights of American’s first citizens have been so
flagrantly violated for the past century. Even today, when
supposedly great strides have been made to recognize the
rights of Indians to recover the skeletal remains of their
ancestors and to repossess items of sacred value or cultural
patrimony, the wishes of Native Americans are often ignored
by the scientific community. In cases where Native Ameri-
cans have attempted to regain items that were inappropriately
alienated from the tribe, they have often met with resisiance
from museums. . . . %

The framework for NAGPRA's repatriation provisions was
provided by the 1990 Report of the Panel for a National
Dialogue on Museum/Native American Relations.®” Following
the recommendations of the Panel,®® NAGPRA sets out dclmlcd
procedures for the inventory and repatniation of human remains,
funerary objects, sacred objects, and objects of cultural patri-
mony, and provides for the protection and ownership of Native
American remains and cultural items unearthed on federal and
tribal lands.®® The Act requires museums and federal agencics
to compile an item-by-item inveniory®® of human remains and
associated funerary objects®! in their possession or contrul.®?
Among other requirements, inveptories are to be “completed n
consultatton with tribal government . . . officials and rraditional
religious leaders.'?3 Significantly, a “museum™ lor purposes of
NAGPRA includes “any institution or State or local government
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ageney (including any institution of higher learning) that re-
ceives Federal funds and has possession of, or control over,
Native American cultural items.”®*

In addition to compiling an inventory, museums and federal
agencies. are directed “to the extent possible based on informa-
tion possessed by such museum or federal agency. [to] identify
the geographical and cultural affiliation®® of each item."?% In
cases where the cultural affiliation of any particular Native
American human remains or associated funerary objects is
determined, the museum or federal agency concerned must
notify the affected Indian tribes within six months after complet-
ing the inventory.>” The notification must include joformation
identifying all Native American human remains or associated
funerary objects and the circumstances surrounding their acqui-
sition, listing the human remains or associated funerary objects
that are clearly identifiable as to tribal origin, and listing remains
or objects that are reasonably belicved to be culturally affiliated
with the Indian tribe.”®

NAGPRA also requires that museums and federal agencies
prepare written summaries of their collections of unassociated
funerary objocts,®® sacred objects,’® and items of cultural
patrimony.*®* The summary must describe the scope of the
collection, the types of objects included, reference to geographi-
cal location, means and period of acquisition, and culwral
affiliation, where readily ascertainable.*®? The summary is
intended to serve in lieu of an object-by-objcct inventory, and
is to be followed by consultation with tribal government officials
and traditional religious leaders.*®® Upon request, Indian tribes
must be provided access to records, catalogs, relevant studies,
or other pertinent data for the purpose of determining the
geographical origin, cultural affiliation, and basic facts surround-
ing the acquisition and accession of such items.}®*

NAGPRA requires that, where the cultural affiliation of
Native American human remains and associated funérary objects
with a particular Indian tribe has been established, the concerned
museum or federal agency must “expeditiously return™ such
remains and funerary objects upon the request of “a known lineal
descendant of the Native American or of the tribe, ., , . "10%
Likewise, unassociated funerary objects, sacred objects or items
of cultural pawimony whose cultural affiliation has been estab-
lished must also be expeditiously returned to the affiliated Indian
tribe upon request.®® In either case, the return of cultural items
“shall be in consultation with the requesting lineal descendant
or tribe . . . to determune the place and manner of delivery of
such items."*97

Enforcement of NAGPRA’s provisions is govemed by Sec-
tion 3013 of the Act, which provides that “[tJhe United States
district courts shall have jurisdiction over any action brought
by any person alleging a violation of this chapter and shal| have
the authority to issue such orders as may be necessary to enforce
provisions of this chapter.”

V. The Gramly Litigation

On October 28, 1999, the Seneca Nation of Indians and the
Tonawanda Seneca Nation (together, “the Scneca Nations”)

(Monhew Rendor & Co., Inc)

lodged a complaint with the Attorney General's office concemn-
ing the alleged unauthorized excavation of a Native American
burial site by Richard Michael Gramly, an archaeologist based
in Buffalo, New York. The burial site is located on private land
in the Town of Hamburg in Erie County, New York, and is
known in archaecological circles as the “Kleis Site."

A. The Kleis Site

The Kleis Site is an ancient Iroquoian village and associated
burial sitc dating from the 17th century. The site is historically
significant because it is one of a small number of Native
American village occupations on the Niagara Fronder. Prior to
Gramly's excavation, it was probably the least disturbed early
17th century village site in the Niagara Frontier.'%®

The historical significance of the Kleis Site has long been
recognized by the State of New York. It was placed on the
Statewide Inventory of Historic Resources in 1978, The follow-
ing year, the State nominated the site for inclusion on the
National Register of Historic Places (“Natuonal Register'"), and
it was officially placed on the National Register in April 1979,
In June 1980, it was placed on the State Register of Historic
Places.'%®

The Kleis Site is believed to have been occupied by Erie
Indians, who vere defeated in the 17th century by the Haudeno-
saunce. Following their defeat, the Erie Indians were assimilated
by the Haudenosaunee. The Kleis Site, and the cultural items
located on the site, are claimed by the Sencca Nations as part
of their cultural heritage.

. B. Excavation of the Kleis Site

An investigation conducted jointly by the Atrorney General's
officc and the Seneca Nations revealed that in 1998 the owner
of the Kleis Site granied permission to Gramly to conduct
archaeological investigations there, and he began excavating a
portion of the site in September 1998. Gramly made no attempt
to consult cither the Seneca Nations or the State prior to
excavating the sitc. The investigation confirmed that Gramly had
removed approximately 16 human remains of adults and children
from the site, as well as various funerary objects and other
cultural jtems.

In the course of the investigation, an antiques dealer from the
Buffalo area, who had in the past paid Gramly to appraise
various items, came forward with vital information. He told
investigators that in October 1998 he was invited into Gramly's
business premises in Buffalo, where Gramly operated an Indian
artifacts business under the name Great Lakes Artifacts Reposi-
tory (“Great Lakes"). While there, the antiques dealer observed
seven open cardboard boxes filled with human bones lining a
corridor, and was informed by Gramly that the boxes conrained
Native American remains that had been removed from the Kleis

- Site. During that visit, Gramly also exhibited a piece of pottery

that he stated had been removed from the Kleis Site, 2nd which
was being kept in the Great Lakes office as a decoration,

A turning point in the inveéstigation occurred when it was
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discovered that Gramly had conducted bis excavations of the
Klcis Site as part of a field archaeology course he 1aught as an
Adjunct Professor at Canisius College, and had used students
lrom the college to assist in the excavations. The fact that he
vonducted the excavation under the college’s auspices provided
the legal basis 1o bring suit under NAGPRA (o enjoin excavation
of the Kleis Site, and to prevent the desceration of the human
rcmains and artifacts removed from the Site.

C. The NAGPRA Suit

On December 28, 1999, the Attorney General and the Seneca
Nations filed suir against Gramly, Great Lakes, and Canisius
College in federal district court in Buffalo pursuant to Section
3013 of NAGPRA.*° The complaint alleged that the college
was a “museurn’” as defined by NAGPRA becuuse it received
federal funds and had “control over” cultural items from the
Kleis Site,}3* and that the dcfendants had failed to comply with
NAGPRA's inventory and repatriation requirements.** Plain-
tiffs also alleged that Gramly's improper storage of human
remains and other items from the Site without appropriate
climate controls placed them in peril of damage or destruction,
and that Gramly’s participation in the artifacts trade posed a risk
that the Kleis Site items would be sold or concealed.

Simultaneous with the filing of the complaint, the Attorney
General and the Seneca Nations moved for a preliminary
injunction (i) enjoining further excavations at the Kleis Site, (i1)
requiring defendants 10 produce an inventory of all human
remains and cultural items removed from the site, and to identify
all persons who had participared in excavations at the site, and
(i) compelling defendants to relinquish possession of all
remains and cultural items removed from the site (0 a court-
appointed receiver. Plaintiffs also moved for a tcmporary
restraiping order (TRO) enjoining defendants from concealing,
moving, selling, impairing or destroying ilems removed from
the site, and compelling Gramly to provide access to his business
premises for the purpose of allowing plaintiffs to conduct an
interim inventory of Kleis Site iterns.

Shortly after service of the complaint on defendants, the
parties ontered into negotiations that resulted in an interim
Stipulation and Order, entered on January 4, 2000, granting
plaintiffs esscntially the relief sought in the motion for the TRO
and preliminary injunction. Pursuant to the Stipulation, excava-
tions at the Kleis Site were halted, all items removed from the
Site were placed in a climate-controlled vault at Gramly's
business premises, Gramly agreed to rewieve all excavated items
that had been transferred to other persons, Seneca represeéntatives
were granted access to the premises to conduct an interim
inventory, and a deadline for defendants to provide a complete
inventory of human temains and cultural items removed from
the Sitc was established. Gramly also rcpalrmted lbe human
remains in his possession to the Sencca Nations.*

D. The Settlement

Following entry of the interim Stipulation and Order, the

(Munthew Aender & Co. Inc)

partiés continucd negotiations 1n an effort (0 resolve the litiga-
tion. These efforts proved successful, culminating in the filing
of a Stipulation of Settlement and Dismissal on July §, 2000,

Under the terms of the settlement, Gramly and Great Lakes
agreed to permancntly refrain from excavating the Kleis Site,
and to repatriate to the Seneca Nations all cultural items removed
from (he site. With respect to any future excavation of Native
Amcrican archaeological sites on any land, public or privalzs,
in New York State, Gramly agreed to comply with NAGPRA
and the NYAC Burial Resolution.**® Gramly also agrecd to
refrain from any future excavation of Native American archaeo-
logical siles oo any land in New York State without first
consulting with and obtaining the written permission of the
closest culturally affiliated Indian tribe or nation, and agreed
to stipulated penalties in the event he violates any term or
condition of the seutlement agreement.

The settlement also required Canisius College to permanently
refrain from cxcavating the Kleis Site, and to comply with
NAGPRA and the NYAC Bunal Resolution with respect to any
future excavation of Native American archacological sites on
any land, public or private, in New York State. The college also
agreed to provide at least 30-days’ advance notice to the closest
culturally affiliated Indian tribe before commencing any future
excavation of Native American archaeological sites on any land
i New York State, and to provide written notice of the
sertlement terms to all faculty and adjunct faculty in its Anthro-
pology Department.

VI. Opportunities for Continuing State/
Tribal Cooperation

The Gramly casc is a milestone in terms of cooperation
between the State and Native American communities to protect
burial sites. For the first time, the State and Indian nations pooled
resources to conduct a joint investigation of a burial sitc
disturbancc. This cooperative cffort resulted in the first joint
prosecution by a state and Indian nations under NAGPRA, and
achieved an outcome that was mutually beneficial to the State
and the Seneca Nations. Although the success of the Gramly
litigation is likely to provide some deterrent agamst burial sitc
disturbancc in New York, other factors such as the thriving black
market in Native American artifacts,’*® overzealous amateur
collectors, and cultural insensitivity**® make it likely that such
disturbances will occur again. In the event that hixtorically
significant burial sites are subject 1o future incursions. the
experience in the Gramly case provides a blueprint for continu-
ing collaboration betwecn the State and Native American
communities to protect those¢ sites.

The comersione of successful cooperation in the Gramly case
wus the willingness of both the State and the Scneca Nations
to bridge cujtural differences. For the State, this involved
recognizing the Haudenosaunee perspective of the relution
between the State and the Haudenvsaunece people as symbuolized
by the Two-Row Wampum. In practical terms. this meam that
information was freely shared. there was meaniuglul consulty
tion with the Seneca Nations at cvery stage of the matler, mnd
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decisions on litigation strategy, settlement positions, and other
significant issues were arrived at by consensus.'*”

The State's recognition of the cultural and religious implica-
tions to the Haudenosaunee of the Kleis Site disturbance was
also important, The circumstances of the Gramly case plainly
struck a deep chord with the Seneca Nations. Not only were
human remains and funerary objects removed from their resting
place at the Kleis Site, but they were also treated with profound
disrespect after being removed. An understanding of the extent
to which this behavior was repugnant to Haudenosaunee beliefs
facilitated the State’s collaborative efforts.

For the Seneca Nations, the bridging of cultural differences
involved departing from their oral tradition**® to the extent of
making written submissions to the court describing their customs
and beliefs regarding burial sites. In addition, once the litigation
was commenced, they were faced with the unusual prospect of
having lawyers speak for them on matters of cultural signifi-
cance, and were obliged to adjust their governmental decision-
making to meet the demands of a fast-developing litigation.**®
The State and the Haudenosaunes share an interest in protecting
historically significant burial sites from desecration and looting.

By following the precedent established in Gramly of bridging
cultural differences to work cooperatively, that shared interest
can continuc to be protected.

VII. Conclusion

The protection afforded Native American burial sites under
New York State law is meager. This, in conjunction with
differing historical and culwral perspectives, has in the past
hindered collaborative efforts between the State and Native
American communities to protect historically significant burial
sites. The Gramly case demonstrates that State/tribal cooperation
on burial site issues is possible, and can leéad to beneficial results.
Cooperation in the Gramly case was facilitated by establishment
of a government-to-govemment relation between the Attomey
General’s office and the affected Indian nations, and through
understanding Haudenosawnee cultural and religious belisfs. The
success of similar collaborative efforts in the fuwre depends
upon continuing a relationship of mutual respect between the
State and Native American communities, and upon the willing-
ness of State authorities and tribal leaders to bridge cultural
differences.

Christopher A. Amaro is Depury Chief of the Atiorney Gener-
al's Environmental Protectiont Bureau in Albany. He wishes to
thank Kim Farrow, Legal Assistant in the Environmental
Protection Bureau; Peter Jemison, former Chairman of the
Haudenosaunee Standing Comminee on Burial Rules and
Regulations; Dr. Robert Kuhn, Assistant Director, OPRHP Field
Services Unit; Joseph Heath, General Counsel 1o the Onondaga

Nation; Rick Hill, current Chairman of the Haudenosaunee
Standing Committee on Burial Rules and Regulasions: Christine
Abrams, Tonawanda Seneca Nation; Charles Vandrei, Historic
Preservation Officer, New York Srare Department of Environ-
mental Conservarion; and Kathy Mirchell, Tribal Hisroric
Preservarion Officer for the Seneca Nation of Indians, for their
assistance in the preparation of this article.

! Two state laws require assessment of lmpucts on cultural und historic
resources in certain circumstances: the State Environmeniyl Quality Review Acl
(SBQRA), codificd as New York State Environmental Conservaton Luw (ECL)
a1, §; and the Staie Historic Preservation Act (SHPA), codified us New York
State Parks Recrssnon and Historic Preservation Law (“PRHPL™), ar.. 14. The
specific requirements of thase laws wre discussed infra, at Section OL

2 The sals of artifacts plundered from Native American burial sites
throughout the United States has been estimated as a billion dollar per year
business. Se¢ generally, Derck V, Goodwin, Raiders of the Sacred Sites, N.Y.
Times Mag., Dec. 7, 1985 at 64; Harvey Arden, Who Owns Our Pact? 175
Nationa! Geographic 376 (1989). With the advent of the Intermet, the trade in
Native American artifects has increuscd. leading to fears that the eaze and
anonymity of Intcrnet transuctions could inspire a Ase in illegal excavations, See
Susen Snyder, Internet Auctions Get Into Sticky Business of Ancient Artifacts,
Las Vagas Sun (Oct. 10, 1999).

3 See. a.g, the facts in Sware af New York et ul, v, Richard Michael Gramly
er al.. discussed infra. at Sectuoun V.

* Interview with Robers Kuhn, Ph.D., Assistant Director, Pield Sarvices Unir,
New York Stars Office of Parks, Recrention and Historic Preservalion.

3 Many Native Amarican burial sites in New York contain funerary objects

(Makihow lender & Co., Toc)

that were buried with the deceased. For example, Sensca women were often
wnerred with bowis of food, tools, ornamental items and personal possessions,
while the men wers buried with tools, weupons, pipes, beads, cffigics, and other
spiritually significant ilems. Children were often burled with lavish presents,
meluding large quantties of glass and shell belts and necklaces. Ses Daniel K.
Richter. The Ordeal of the Longhouse: The Peoples of the Iroquois League in
the Era of Bucopean Colonizadon, at 8§1-82 (1992),

§ According to Peter Jemison, former Chairman of the Haudsnosaunee
Standing Commiuee un Burial Rulés and Regulatons, incidents of disturbance
of Native Americun burial siles in New York have doubled withia the last 15
years. The Haudenosaunee Standing Commuttes on Burial Rules and Regulstions
includes representatives from the St. Regis Mohawk Tribe, Onondaga Nation,
Cayugu Nation, Seneca Nation of Indians. Tonawunda Seneca Nation, and
Tuscarora Nation. In sddidon to representing the iatercsis of thess nstions on
buriul site issues, the Standing Commitice speaks for its membess on issues
involving repatiation of human remoins and culturul artifacts.

7 The Haudenosaunee Standing Commiree on Burial Rules and Regulations.
supra nole 6,

® See. e.g. Shinnecock Indian Natioa, el sk, v. Planning Bd. of Town of
Southampron, ct al., Index No. 2000-04870 (N.Y. Sup, Ct. Suffolk Co., filed
Feb, 25, 2000) (chalienge by Shinnecock Nation to proposed development of
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luncds atlegad to include historic burils nd sites of religious significance on the 1 The Cayuga currently have no reservanon lands Many £ gvipa cwrnensly

around, inter alie. of insufficient review under SEQRA); Regional Action Group
for the Env't, Inc. v. Zagata, Index No, 1822-96, (Sup. Cr. Albany Co.. filed
Apr. 1, 1996) (challenge by not-for-profit corporation with Native American
members 10 adequacy of archaeological review under SEQRA for projecr involv-
ing potential disturbance of burial grounds).

Another indicution of the more active role Indian nations are beginning lo
teke in protection of culural eesources was the designalion in Oclober 2000 of
2 member of (he Seneca Nation of Indiuns as the Tribal Historic Preservation
Officer pursuant to the National Historic Preservation Acr, 16 U.S.C.
§ 740a(d)(2). The designation authorizes the Tribul Historic Preservation Officer
wo dischurge the responsikilities of a Stste Historic Preservation Officer within
the bounds of the Senec¢a reservation. Thase responsibilitiea include identification
of histeric properties. ¢valuation of their significance. formulation of measurcs
1o protect those propérties deemed worhy of protaction. and consultation with
faders! agencies concermning actions that may affect hisworic propertics. Sex 16
U.S.C. § ¢70a(b)(3): 36 C.F.R. § 61.4(b).

9 Porty-three sites curtently listed on the State Register of Historic Places
either contain known Native American burinl siles or have a substantial likelihood
of containing such burials. In addition. nearly 1,000 sites thut contnin or are likely
\o cuntain Nutive American burials are eligible for lising on the State Register,
Interview with Robert Kuhn, supra notwe 4.

12 25 (1.5.C, 8% 3001 o 0|3,

1} pedernl recognition confers Certain immuuitles and privileges, and
establishes & govemment-to-governmennt relationship between the recognived In-
dian nation and the federal governmeni. Recopnition alse estublishes the
eligibility of the Indian nation for various social. cducation and health services
provided through the Burean of Indian Affairs. See 25 CP.R. pl. B3.

32 g5 Fed. Reg. 13298-13303 (Mar. 13, 2000). The issue of fedaral
recognition is complex because of the existence. in some instances, of more than
ane tribal government. Por example. several Indion nations in New York have
both a traditional government and an clected government cstablished under New
York's Indian Law. Four of che traditional governments (Onondaga, Cayugs,
Tonawanda Seneca Nation and Tuscarora) are recognized by the federal and New
York State governments. Only the elected governments of the St. Regis Mohawk
Tribe and the Seneca Nation are recognized by the federal and State governments.
See Joseph ). Heath, Review of the Hisiory of the April 1997 Trade and Commerce
Agreement Among the Traditional Haudenosaunee Councils of Chiefs and New
York State and the Impocr Thereof on Haudenosaunge Sovereignry, 46 Buff. L.
Rev. 1011, 1022-26 (1998).

13 Most scholurs believe thie the Iroquois Confederacy wus established by
1600 and may have been formed as sorly us 1400. The Confederacy originally
included the Maohawkas, Oneida, Onondaga, Cayugs and Senecs. The Tuscororu
became the sinth nation by 1722, after flesing colonial slave hunters in their North
Cwroliny homelands and Giking refuge under the protection of the Confederacy.
See Robert W, Venables. /nrroducrion to The Six Netions of New York: The
1392 Uniled States Extra Census Bulletin, vii-viii (reprint 1993) (1892). The
Confederacy was & political and cultural alliance that provided a vehicle for joint
action by i members on maness of diplomatic impostance, but which preserved
the avtonomy and diversity of its members. Sce Srructure, Conrinuity and Change
in the Process of Iroguois Treaty Making in The History and Culre of Irogouis
Diplomucy 9, 14-18 (Frencis Jennings, er al. cds., 1983).

14 Although rthere were formerly $iX member nations of the lroguois
Confederacy, the descondamts of the Confederacy Senecas ure now part of rwo
New Yaork Seneca nations that are separately recognized by the federal and siae
governments,

18 The longhouse was the waditional dwelling place of the Haudenossunee
people. The longhouse was a multitamily dwelling constructed with 2 wood
frame, rafters and ah srched roof. and wentherproofed with large shieets of burk.
See Vepables, supra note 13, at viii. The name not only evokes the cummunal
spitil of the longhouse, but also serves as a metsphor for the Confederacy which
extended wcross much of what is now northern and westsrn New York Staws. .
According to the tradivional Haudenosaunes vigw, the Mohawks are the Keeper
of the Bustern Door of this longhouse: the Senven ure he Keepers of the Western
Door; snd the Oncndags Nation i8 the Keeper of the central hearth and flire, where
the Grund Council of the Confederacy meets. [d

(Manhew Bendsr & Ca. Inc.)

reside on the Sengca reservatinn.

17 N.Y.S, Dept. of Temsportdion Geogeaphiv lnlainaton Sysiein, M
Civil Divisions Coverage.

18 g,

1% gus Venables, supra note 13, ul vii,

1 faet, burial sites may also be located in arcas other Than hisjovn willage
sites. Research indicates thar Havdenosaunce burial grounds are jn slways
susociated with villuges, leading one rexeavcher 1o hypothesize thar dw 1 e
saunce may have maintained lurpe cemeteries in arcaa isoduted Trom vallage sies,
See. eg.. Danicl H. Weiskowen, "Patterns of Iroquuis Burial™™ Masivis Iheses,
Siate University of New York at Albany. Depariment ol Anihropology t196% ),

2! See N.Y. Indian Law arts. 9 and 10.

22 For the Iroquois, wampum was the “word™ or the "vaice™ cumiimng
messages o be delivered, and played a major role in conveying, aveepling
rejecting messages and proposals at weaties, Wampum beles symbuolized rhe wands
spoken und exchanged duning political transactions. See lengueis Frewtivs:
Common Forms, Varving Interpreiations in Jennings of al.. supro mue 13w
88. Physically. wampum bells were cylindrical beuds, made principully of whelk
or quahog shells, drilled through from opposite cnds, and swung in rows with
sinew, vogerable fiber or thread, forming a rectangular belt thar was vaually longer
than wide. The beads were deep purple or white in color, and wumpum helis
were made of beads of one color or of 8 combination of purple and white heids
often strong to form graphic parrems. /d.

22 Roben B. Poner, A Proposal 1o the Hunodaganyas to Decolonize Fedevul
Indign Control Low, 31 U. Mich, J. L. Ref. 899, 087.88 (1089). Far o lurther
deséripion of \he symbolic value of the Two-Row Wampum see G. Paer
Jemison. Sovereignty and Treaty Rights—We Remember, in Treaty ol Cunandni-
gua 1794: 200 Years of Treaty Relations Between the [roquois Confederncy il
the Unied Stales at 149 (G. Perer Jemison. er al. eds. 2000).

24 Porer, supre note 23. at 988.

25 Haudenossunee Slanding Commiuce on Burial Rulss and Regnlanons,
Haudenoraunee Siatement on H Remains (undated)

2% The majority of other states have laws specifically addresging cither
provection of bamarked graves, seburial of | keletal remains, reputriation
of husman skeleral remaing and grave goods. or a combination of these elemenis,
These states afford more protection 10 Native American burial sites than New
York law. insolar us they prohibit or sirictly regulate disturbance of unmarked
praves. und in most instences require notification to appropriate Tndian ribes il
the grave site is determined Lo contain Nadve American remains, $ee U5, Depurt-
ment of Agriculture, Nalural Resource Conservation Service. Update ol Compili-
tion of Statz Repatristion, Reburial and Grave Prolection Laws (1997).

27 N.Y, Camal Law § 41 (providing for exhumation and reinterment of
remaing when lunds contuining graves acquired for canal purposex).

%8 N.Y. High. Law § 181 (authorizing transfer of remains for purposcs of
building privae rond or public highway). However, thera i3 2 s1atutory probibition
against pipelines being construcied through cemerarles or burial grovads, Ser
N.Y. Transp. Corp. Law § H3.

23 ECL § 23-1303 (providing for relocation of remains when cemeterics
or burjal grounds are condemned by public utility 1o obtain access (o naturil
£33 reservoirs),

3 $ee NUY. County Law § 222 (authorizing relocation of veterans' remains
lo county cemeleries); N.Y. Town Law §§ 295, 296 (authorizing relocntion of
remaing fram abandoned cameteries (o incorporited cemeteries).

3 N.Y. Membership Corp. Law § 1.

22 Only the Highway Luw contains amything approaching a standarl,
requiriag that remains be “carefully removed and properly reinieergdl in another

burying ground . . . ." N.Y. High. Law § 181,
3% N.Y. Not-For-Profit Corp. Law § 15)0(e).
1.

2 Brigps v. Hemstreel-Briggs, 256 A.D.2d 894 (3d Depr. 1998}, Alhigh
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case law inlerpreting NPCL § 1510(2) has imposed fairly stringent legal
stundurds {or disinterment of remuing pursunat to that stature, the courts have
soppesd xhoer of enunciating standards for how remains are to be ueated once
they are disinterred,

3% The term “objects of archacological or paleontological interest” is
undelined,

7 N.Y. Educ. Luw § 233.

» 4

¥ N.Y. Pub. Health Law (PHL) § 4216.
“© N.Y. Pub. Health Law § 4218,

“1 These provisions have been held not to precluds the condemnation of
a private cemetery (and the removal of remains) for park purposes. Matler of
Bd. of Street Opening, 133 N.Y. 329 (1892); exhumarion for the purpose of
derermining whether a crime has been committed, People v. Fitzgerald, 105 N.Y.
146 (1887): or disinterment o obuain svidence in & malpractice action. Rhodes
v. Brundt, 21 Hon. 1 (1880). In a prosecution under PHL § 4216, evidence that
the defendant removed a skull from an exposed grave and brought it to a Hallow-
een party was found sufficient for a grand jury w find char defendant had acrad
from malice or wantonness within the meaning of the starvte, People v, Curtis,
§7 AD.2d 954 (3d Dept. 1982).

42 Interview with Perer Jemison, supra note 6,

“2 The problem with the PHL provisions is that they were enacted to address
the theft and salc of cadavers from marked cemeteries, not o protect hisioric
grave sitas. Actions brought in other states have highlighted the obstacles
encountered in atempting o use these Iypes of stalutes to protect historic burial
sites, See, ey, Wuon the Bear v, Commuuity Constr., Inc., 128 Cal. App. 3d
536 (1982) (holding that Native American burial sitc was not & "cemerery”
withing the meaning of stae cemetery protection laws); State v. Glass, 273 N.E.2d
893 (Ohio Ct. App. 1971) (histocic skeletal remnins held nol be “corpses™ for
purpose of Ohio grave-robbing statute),

44 ECL § 8-0101 et seq.
*3 ECL § 8-0109(2).

%3 SEQRA defines “environment” to include “the physical conditions which
will be affected by a proposed acuon, including land, air, water, minerals, flors,
fauna, noise. objects of historic or aesthetic significance, cxisting patterns of
population concentration. distribution, or growth, and existing community or
neighborhood charucter.” ECL § 8-0105(7).

47 6§ NNYCRR. § 617.7(c)1XV).
4 ECL §§ 8-0109(2)(b). (<) and (D).
® BCL § 8-0109(1).

% Por & detailed discussion of SEQRA's requiréments concerning impacrts
on hisloric propertics, sé4 Michael B. Gerrard, Daniel A. Ruzow, Philip
Weinberg, Environmental Impact Review in New York §§ 4.20, 5.12[14] (Mar-
thew Bender).

51 Sex Town of Bedford v. White, 204 A.D.2d 557 (2d Dept. 1994)
(annvlling 05 wbitrary and capricious agency derermination that installation of
waffic light in registered historic district was “Type II” action not requiring
prepuration of BIS): Lorberbaum v. Pearl. 182 A.D.2d 897 (3d Depr. 1992)
(project locatad "substantially contiguous' to registered historic sites qualifies
it as "Type I" action likely to require preparation of an BIS);, Houser v. Finneran,
99 A.D.2d 926 (3d Dept. 1984) (annulling agency determination that confirmartion
of cable television franchise, invelving installation of new cable lines ncar historic
site, consuruted Type II action).

52 Acton v. Wallace, 112 A.D.2d 581 (3d Dept. 1985), appeal granred. 66
N.Y.2d 605, offd, 67 N.Y.2d 953 (1986).

8 Anderberg v. N.Y.S. Dept. of Envil, Conservation 141 Misc. 2d 594
(Sup. Ct, Albany Co. 1988).

3 Sce, .9 WEOK Broadessting Corp. v, Plunning Bd. of Town of Lloyd,
79 N.Y.2d 373 (1992) (town planning board’s denial of zite plan spproval for
construction of radio ransmission towers. where thare had been conflicting

(Mathew Bender & Co., Ina.)

testimony concerning the towers' visval impacts on 3 nearby historic sits,
overnumed as being unsupported by substantial evidence),

38 Southampton Ass'n, Ine. v. Planning Bd. of Village of Southampwon,
109 A.D.2d 204 (2d Dept. 1985) (cffects of rond and subdivision on historic
propenty held adequately micigated by cevised pian. thereby climinating need for
BIS): Souls v. Town of Colonie. 95 A.D.2d 979 (3d Dept. 1983) (mitigation
of parential impacts w histaric disoict held o obviate need for BIS).

B8 N.Y. Parks. Rec. and Hist. Preserv. Law (PRHPL) ar, 14,

57 The criteria applied in detarmining whether 1o place a site on the Stata
Register include:

(a) The quulity or significance in American history, acchitecture and
culwre i present in districts, sites, buildings. structures and objects that
possess integnity of locarion, desiga, sefting, mawrials, workmanship, fesling
and ussociation, and:

(1) thar are associated with cvenos that have made a significant contribu-
tign (o the broad pawermns of ovr history; or

(2) that are associated with the lives of persons significant in our past;
or

(3) that embedy the distinctive charucteristics of type. period or method
of construction, or thart ropresent the work of a master, or that possess high
anistle valve, or that represent a significant and distinguishable entity whose
components moy lack individual distinction; or

(4) that have yielded, or may be likely w0 yield, informarion imporant
in prehistory or hisiory,
9 N.Y.CRR. § 427.3(a).

% N.Y. Parks. Rec. and Hist. Preserv. Luw § 14.09(1). In making this
assessment, consideration must be given to whether the proposed undertaking
is likely to cause destruction or alteration of all or pawt of the property, isolation
or alteration of the property's snviroament, introduction of visual, wudible or
atmosphoric elements which are out of charicter with the property or alter ils
serting, or peglect of the property résulting in its deterioration or destruction.
9 N.Y.C.RR. § 428.7(n).

®® 9 N.Y.C.R.R. § 428.7(a).
% 9 N.Y.C.R.R. § 428.3(a).
% 5 N.Y.CR.R. § 328.3(b).
®2 9 N.Y.CRR. § 428.8(c).

83 See @ N.Y.C.R.R. § 428.9, which makes the agency proposing the
underinking responsible “for obtaining the views of the public concerning the
undertaking.” bur does nor sstablish a specific procedure for doing 0.

8 In fact, lack of notice concerning proposed agency scrions alfecting
historically significant Native American sites iz one of the prime souress of
dissatisfaction among New York's Native American commusiiies with current
New York law, Interview with Rick Hill, Chairman, Haudenosaunes Standing
Comimittee on Burinl Rules and Regulations: interview with Peter Jemison, supra
note 6.

85 N.Y. Indiun Law § 12-n (erophasis added).
o )

87 53284-A, A. 3842-A, Leg. Mem, (1971).
e 7/

$% 1971 N.Y. Laws ch. 1195, § 2.

7 The only site to be formally dosignarad under Section 12-a is o publicly

d property ining a known burial siee located in the Village of Owego
in Tioga County. The site was designated by OPRHP in response to a request
for designation from the Village. Tnterview with Robert Kuhn, supra nowe 4,

72 NYAC it a professional orgonization of New York Stats archasologisty,
The purposes of NYAC are “[t)o stimulate, guide, dirsct and ¢onduct research
in the field of archacology in the Staie of New York: o publish the results of
such srehagologicul research; . . . w0 promote the exchange of information among

(PUB.0CS)
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the various individvals pnd organizations engaged in the sludy of urchacology
in New York State and elsewhere; (and] to foster and promote knowledge of
and interest in public archaeglogy and archaeological preservauion.” NYAC
Ceriificaie of Incorporation.

72 NYAC Standards § 5.0.
7 NYAC Burial Resolution. NYAC Standards app. B.
74 The full text of the resolutlon Is as foliows:

Whereas, the Native Americans of New York Slote regard the disturbance
of their burials in the ground a: disrespectful 1o their dead; and

Whereas, the [NYAC), the representatives of the majority of the
professional archaeologises working in New York Slale, recognizes thar the
same logal and ethical treatment should be accorded all human burials
immespective of racial or cthnic origins; and

Whereas, NYAC recognizes that despite our position the disturbance of

burials by others is and will be & reality: therefore,
Resolved.,

1) Thut the [NYAC] urges a morstorium on planned burial excavation
of Indian skeletons in New York State until such time us public opinion
regards the recovery of skeletw data ss 3 scientific endeaver irrespective
of racial or ethnic identity,

2) That we oppoac the excavation of burials for teaching purposcs as
pedagogically unnecessary and scientifically destructive,

3) That we agroc in the future (o reburial of Indian skelelons in 2 manncr
and at s time prescribed by the Nalive Americans whenever burials ave
chance encouniers during wrchacological excavaliona or other eanth-moving
uctivities,

4) Thal we request the opporrunity to study these skeletons for their
scientific and historic significance before reburial, and

§) Thal when a bycial ground is being disturbed by untrained indlviduals,
a comminee of local Native Americans and archaeologists should jointly
plan the salvage of information and the pressrvation of remains, Although
the NYAC Standards and the Burial Resolution (which remains in effect)
represent & reasonable effort (0 address Native American cancerps about
disturbance of burial sites. neither is binding on New York archacologists
(or on archaeologists from other atates working in New York) and they do
not have the effect of law.

78 Two other federal statutes include provisions affecting Native American
burial sites and cultural resources: the Nutionnl Historic Presarvation Act. 16
U.S.C. §& 470 to 470w-6 (NHPA), and the Archueological Rosource Protection
Act, 16 U.S.C. 8§ 470aa to 470!/ (ARPA). NHPA cstablishas a Natonal Regisier
of Historic Places and sets forih procedures for placing sites on the National
Register. 16 U.S.C. § 4703, The Act requires that prior (0 undertaking, funding
or npprmring an action, federal agencies consult with un sffected Indien ribe
when an acuvuy will uffect a property of “traditonal religious and culwral
importunce” to that tribe. 16 U.S.C. § 470a(d)(5). In additon. Indian tribes may
nssume the respongibilities of a State Historic Preservation Officer, which include
identificaion of Wistoric properties. evaluation of their significance. and
formulation of mensures to protect such properties, for trbal lands. 16 U.S.C.
§ 470a(d)(2).

ARPA requires a permit for the excavation of human remains and cultural
nrtifscts locsted on federal or tribal lands. 16 U.S.C, § 470ez(s). The Act
requires that if 4 permit may result in “harm 10, or destruction of, any
religious or culturul site,” the federal land manager must provide nonce 10
“any Indian tibe which may consider the site ns having religious or cultural
importance.” 16 U.5.C. § 470ce(c).

78 136 Cong. Rec. HI0985, 10988 (daily ed. Oct. 22, 1990) (statement of
Rep. Campbell).

77 Jnck F. Trope and Walter R, Echohawk, The Native American (‘ raves
Protection and Reparriation Act: Backeround and Legislative History, 24 Arig,
St L.J. 35, 59 (1992).

7% 136 Cong. Ree. 517174 (daily ed. Oct. 26, 1990) (staiement of Sen,

(Manhew Bendsr & Co., Inc.)

Inouye). See also id. at SITITS (naement of Sen Movimtan) (NALIFRA
purpose i to “rightfully move to rexione teay of hasands o semnns 1o the
families and cribes o whom these remiuns ouglt must appropately e
entrusted™); id 2t SI7176 (stwiement of Sen. Domemert e savple tens
[NAGPRA provides] lor the return of Indum butid nems il inhier rreliginmes
items that properly belong with Indian tribes rather thaa stocage somibim i nidseum
collections™); 136 Cong. Rec. H10985, 1099 (daily ed. Ocr 22, 1M (stateamm
of Rep. Rhodes) (NAGPRA "represents 3 mujor pobicy stuteowetn by the Lingress
with regord to the treamment of Native Amesicun human reunin, Tinermy nhpe s,
sacred objects. and objects of cultural pairimuny™) il a1 FUURD40 oiniement
of Rep. Colling) (NAGPRA “is a crueial first step in returmng Nalive Ameracin
remains and artifacts Lo their descendonts”™ und “is necessury (o LI ar
hundreds of years of abuses of a people. their lunds wnd their very o),

78 136 Cong. Rec. 517173 (daily ed, Oect. 26, 1950) (staemem ot Sen
MeCain).

#% Pucblo of San Tidefonso v. Ridlon. 103 F.3d Y36, 938 (10 Cir. 1996

®! In contrast 1o other federal stotules. Tederal recognilion is nw o
proroquisite under NAGPRA to requesting repatriation. Such requesia may Iy
made by “amy tribe. band. nation, or other organized group or community i
Indians . . ..” 25 U.S.C. §§ 3001(7). 3005.

%% 25 U.S.C. § 3002(c)(1).

B3 25 U.S.C. § 3002(¢)(2). But see Kickapoo Truditionnl Tribe of Tenas
v. Chacon, 46 F. Supp. 2d 644 (W.D, Tex. 1999) (NAGPRA & requirement of
tnibal consent for cxcavation of humin remains on tribal lands held nol to upply
1o recently buried corpse which was sought by state aulhorilies for purpme ol
conducting inquest into causc of death).

*4 25 U.S.C. § 3002(d).
8 25 U.S.C. § 3002(a)(]).

¢ )36 Cong. Rec. §17474-75 (daily ed. Oct. 26, 1990) (stalement of Sen
Inouye)

87 See 136 Cong. Rec, S17173 (duily ed. Oct. 26. 1990) (sturemuent of Sen,
McCain): 136 Cong. Rec. H10989 (daily ed. Oct. 22, 1990) (s1aicmuant uf Hep.
Rhodca) (Panel's report “helped immensely 1o shape the policios containel in
this bill"); 136 Cong. Rec. 517474 (daily ed. Cer. 26, 1990) (stnlenemt of Sen.
Inouye); S. Rep. No. 473, 101t Cong,, 2d Sess. 1, at 6 (1990) (hercalter, “Sei.
Rep. 473") (“The Commilice ageees with the (indings and recommendations of
the Panel for a National Dialogue on Museurn/Native American Relstions™).

8 The major conclusions of the Panel, as summarized by the Senate Select
Committee on Indian Affairs, were as follows:

The Pancl found that the process for determining the approprinie
disposition and weatment of Nulive American human remoins, funerary
objects, sacred objects. and objects of cultural patrimony should he poverned
by respect far Najive Americn rights. The Panel roport ststes that human
remains musl at all ames be accorded dignity and respect. The Panel repuit
indicated the need for Federal legislation 1o implement the recommendutions
of the Panel.

The Panel ulso recommended the development of judicinlly enlnrecable
standirds for repatriation of Native Americin human remaing und ohjees,
The report rece ded that congult with Indian (#ibes (o 1he
fullest extent possible regarding the right of possossion and \rentment of
remains and objects prior to acquiring sensilive muteriulx, Additional
recommendarions of the Punel included requiring regular consultition
dinlogue between Indian tribes and museums; providing Indiun tribes wilh
access to information regerding remaing and objeets in muscum collectivns;
providing that Indian tribes should have the righl 1o determine the
sppropriate disposition of remains and funerary ubjects and thut ressonable
accommodations should be mode to allow valid and respectlul scientific
use of malerials when it is compatible with wribal religious und cubineal
practices.

Sen. Rep. 473 ar 2.3,
8925 US.C. § 3002(c).

%0 The inventory called for by this section is "o simple ienized st thi
summanzed the information celled for by thix seclion.”™ 25 LS (. & M0Me)
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% NAGPRA defines “associnted funerary objects” as “objcers thar, as a pant
of the death rite or ceremony of a culwre, are reasonably believed to have been
placed with the individual human remuins either ot the time of death or latar,
and both the humun remains and associsied funerary objects are presenlly in the
posscssion or control of a Federal agéency or museum, except thar other items
exclusively made for burial purposes or to contain human remains shall be
considered as ussocinted funcrary objects.” 25 U.S.C. § 3001(3%A.

92 35 U.S.C. § 3003(a).

98 25 U.S.C. § 3003(bX1XA).

84 25 1.5.C. § 3001(8). “Cultural items.” incltde human remains and
nssociated funerary objects, unassociated funecary objects. sacred objects, and
items of cultural patrimony, 25 U.S.C. § 3001(3).

3 “Cyjrural affilintion" is defined as “a celationship of shired group identity
which can be reasonably traced historically or prehistorically between a present
day Indian tribe or Nanve Hawueiian organization and aa identifiable earlier
group," 25 U.S.C. § 3001(2).

% 35 US.C. § 1003(a).
07 25 U.S.C. § 3003(d)(1).
.25 U.S.C. § 3003(3)(2). The Act further provides that any Indian tribe

808 25 U.S.C. § 3005(a)(2).

197 25 U.S.C. § 3005(2)(3). If 2 museum or agency does not cstablish the
cultural affiliation of cultural items in its possession. whether through an
inventory or 3 sununary. such items must be expaditiously returned whers &
requesting Indiin mibe shows a cultural affiliation by & preponderance of the
evidence based on “geogrophical. kinship, biotogical, archacological, linguistic,
folkloric, oral trudition, historical. or other relevant information or expert
oploion.”

25 US.C. § 3005(a)(4). Moreover, where an Indian tribe requests the return
of unassocinted funcrary objecss. sacred objects, or items of cultural patrimony
and makes a prima facie showing that the concemed museum or agency does
not have the right of posacssion, then the muscum or agency must retumn the
objects unleys it overcomes the inference by proving it has a right of possession
to the objects. 25 U.S.C. § 3005(c).

0% See Declarstion of Robert L. Dean, M.A,, submitted in Stite of New
York el ol., v. Richard Michael Gramly. ¢t sl., infra nowe 110.

199 This cccurred by operation of law pursuant to PRHPL § 14.07(1)(s),
which includes all National Register sitss on the Staie Register.

9 Srate of New York, Seneca Nation of Indians and Tonawanda Seneca
Nation v. Richard Michael Gramly, Great Lakes Artifacts Repository, and
Canisius College. Civ. No, 99-1045 (W.D.N.Y. filed Dec. 28, 1999).

that reccives ‘or should have rsceived nolice™ pursuant 10 § 3003(d) may rey
thst @ muscum or federal agency supply additional available documentation to
supplement the inventary snd culturnl affiliation information required by
§ 3003(n). Such additional documentation may include a summary of ¢xisting
museum or agency records. including inventorics and catzlogs, relevant studies,
or other pertinent data “for the limited purpose of derermining the geographical
origin, cultural affilistion, and busic facts surounding scquisition and accession
of Narive American human remains and associated funerary objecw . . .. 25
US.C. § 300300)2).

** “Unsssociated funcrary objects” means ‘objects thax, a5 & past of the death
tite or ceremony of a culware, ace reasonably believed 10 have been placed with
individual human remains either at the time of death or later, where the remaing
are not in the possession or control of the Federal agency or museum and the
objects can be identified by a preponderancs of the evidence as relared 1o specific
individuala or families or to known human remuins or, by a preponderince of
the evidence, as having been removed from a specific burial site of an individual
culrurally affiliated with a particular Indinn tribe.” 25 U.S.C. § 3001(3)(B)

100 ugacred objects™ means “specific ceremonisl objects which are needed
by wraditionul Nutive American religious lcaders for the practive of waditional
Native American religions by their present day sdherents,” 25 U.S.C.
§ 3001(3)C).

10t »Cylnursl patrimony” means “aa Object having ongoing historical,
traditional, ot cultural importunce conwral to the Native American group or culturs
itself, rather than property owned by an Individual Native American, and which,
therefore, cammot be alicnatsd, appropriated, or conveyed by ony individual
regardless of whether or not the individual is 2 member of the Indian wibe or
Native Hawaiian organization and such object shull have been considersd
inalienable by such Native American group at the time the cbject was séparated
from the group.” 25 U.S.C. § 3001(3)}(D).

102 25 U.S.C. § 3004(a).
108 25 US.C. § 3004(b)( 1),
104 25 U.5.C. § 3004(b)(2).

10% 25 U.5.C. § 3005(a)(1). The requirement of an “"expeditious reum” is
waived only in cases where the culmrsl items requested “are indispensable for
¢ompleton of a specific scientific snudy, the outcome of which would be of major
benefit 1o the United States.™ 25 U.S.C. § 3005(b). In these limited circumstances,
the items must be retumed within ninety days afier completion of the sclentific
amdy. 25 U.S.C. § 3005(b).

tMarthew Bondor & Co., Inay

31 e 35 TU.S.C. § 3001(8).

112 The complaint included additional swte law causes of action, asserted
by the Aworney QGensral, that the cxcavation of the Kieis Sile was conducied
in viclaron of PHL §§ 4216 and 4218. Se« supre notes 39-41 and accompanying
text.

13 Following reparriacion, the remains wers roburied on Seneca lands on
Lthe Tonawanda Seneca resérvation.

134 In addition, for those sites listed or cligible for listing on the National
and/or State Register of Historic Places, Gramly agreed 10 comply with all other
NYAC standards.

11 Lee supra note 2.

1€ Sup, p.p, Edmund Carpenter, Why Rerurn Remains, Irems, If Indians
Can't Prescrve Them?. Rochester Democrat and Chronicle (Yan, 3, 2001)
(clalining that repatriared Nadve American culrural itlems “go into closew. under
beds [and) into casinos"); Gary L. Fogelman, The Gramly Case. 19 Indian
Artilacts Magazing 4 (Nov, 2000) (stating. in rasponse 10 Sensca complaints chat
Gramly had treated Iheir anceslors’ remaing with disrespect by storing them in
vpen cerdboard boxes in an officc hallway, “should we all have a pity purty for
the Scnecs? . . . should he have brought u caskat for each one?").

17 Decision-making by consensus is fundamental tenet of the traditional
Haudenosaunee political process:

Conaensus is un indigenous principle. The definition of consensus
decision-making is of a group process used 1o discern 3 common will from
many voices. . . . [Clonsensus-based governance models common among
indigenous peoples ivolve a patient exercise in hearing all poines of view
and hinges on full participation and ¢n the persuasive ability of respected
leaders.

Words That Come Before All Else: Environmenal Philosophies of the Haudeno-

a1, Haud unee Enviroumental Tesk Foree (Undated). For a further
discussion of the role of consensuy decision-making in the aditional Hsudeno-
saunee politicul process sce Chief Irving Powless, Jr., "Treaty Making.” /n
Jemison er al, supre note 23, at 24.23,

185es Troquois Treatles: Common Forms, Varying [nierpretativns in
Jeanings er al, supra nowe 13, m 90-92.

M9%5ee Powless, supra note 117. ar 18+23 for a description of the complex
protocol for Haudenosaunce govemmental decision-making,
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Cemetery Chic

GHOULISH THIEVES FOCUS ON CEMETERIES
MAKE A QUICK BUCK

TO

The theft of cemetery art, fences, and
gates is clearly on the rise both here and
nationwide. Small, isolated, and largely
ignored cemeteries are proving to be fertile
ground for a new generation of "thieves of
time," who loot them for anything and
everything they can sell. These felons are
catering to a clientele interested in what is
called "cemetery chic," a design fad for old
iron work, benches, marble angels, and other
"ornamentals." The art turns up at swap
meets and antique stores - sometimes as far
away as Los Angeles.

In New Orleans, cemetery
preservationists and the local police are
making a dent in the problem. In April, they
arrested three New Orleans men on
multiple charges of theft,
desecration of graves, and
possession of property
stolen from local
cemeteries. More
amazing was that the
police discovered a
hoard of stolen.:
cemetery art - valued at -, 77
well over $500,000 - —=
before it could disappear
across the country.

As the investigations
continue we begin to see the
dark underbelly of these crimes.
Antique dealers commonly tell buyers that
the fences or art work came from an
“abandoned cemetery” whose contents were
being auctioned off - even though historic
cemeteries are rarely abandoned. The
dealers also know there are laws protecting
the truly abandoned cemeteries, and
frequently know or suspect that the items
have been stolen.

Here in South Carolina, we recently
reported the theft of a very valuable - and
very historic gate - from the Heyward
Cemetery in Jasper County. It has still not
been recovered, in spite of a $500 reward.
And even more recently, the Anderson
police reported a series of thefts from at least
five known cemeteries, probably all related.
In fact, it's possible to trace the route of the

thieves as they traveled from one small

" cemetery to the next.

It isn't surprising that the crime is
growing. First and fundamentally, there are
buyers - individuals willing to purchase
stolen artwork with no questions asked. If
it weren't for those people, the theft in
cemetery art would stop almost overnight.
With the demand comes those willing to
steal, and those willing to sell. Of course,
no scrupulous antiques dealer would sell
artwork without a clear provenance - those
dealers should be rewarded by patronage.
Thosc who offer gates, marble statuary, and

other artwork, should be confronted and
asked where the items come from. If you
are silent in the face of questionable
behavior, you become part of the problem.
If the dealer has evidence of clear
ownership, they won't be insulted in
providing that information.

Contributing further is the fact that
many cemeteries are isolated and rarely
patrolled. This adds the opportunity. The
best protection here is to periodically visit
small cemeteries. Take a slightly longer
route on your errands and drive by them,
looking for suspicious activities. Visit them
every few weekends. Keep them
maintained and looking good. Encourage

your friends in the community to do the
same. Ask the county sheriff to place the
cemetery on daily patrol. People
frequenting the cemetery are the single best
deterrent to theft. Make your visits often,
but unpredictable, and thieves will have to
decide if the risk is worth it. Encourage
nearby residents to keep an eye on the
property. It's not being a "busybody” to
record license plates of cars and trucks
coming and going down a dirt road to a
lonely cemetery - it's being a good neighbor.
One day that license number may help trace
a thief.

Encourage the owners of cemeteries
to make access after dark difficult.
Gate the road to the cemetery, if
possible. Make thieves walk -
and work - to remove heavy
objects. Don't give them the
chance to drive their trucks

right up to the gates and

statuary to load them
up.
Making the
recovery of even
reported artwork more
difficult is that very few of
the fences, gates, benches, or
sculptures have ever been
photographed, much less marked in
some way for positive identification. This
weekend, take your camera to local
cemeteries and photograph unique artwork
and gates. Or contact your local historical
society and find out if they are doing this.
If they aren't already, explain the need and
offer to help. But regardless, document.
Videos are okay, but plain, simple black and
white photographs are best. They last a long
time and can be a permanent record of that
particular cemetery. Be sure to label your
photographs, so you know that the piece in
the photograph is actually the piece stolen.
While we are concerned about
defacing cemetery art by some sort of
permanent marking, frankly the theft is
probably far worse. Many police
departments have scribers they will loan you
continued on page 6



TYHENNON TT FANNTOA

1)
7]
Z
—
o
h
th
'
)
o
n
th

S
~
Q)
S
o
3
(9]
:
5
%
3
s}
o
<
=
a
5
3
&
=
%
&
&

=
[
S
N
3
S

8661 2unf

VOL. 12, NO. 2

CHICORA FOUNDATION
RESEARCH

Page 6

@
2
Q
3
R
=
S
S
~
=)
2

Cemeteries-- continued from

{Jage 4 X
o mark valuables like TV and
computers. Get the permission of
the cemetery and mark gates and
fence sections. Ittakes a little work,
but is a good weekend activity for
a family, church, scout troop or
club.
Use the side rails facing the
grave, so the mark isn't obvious.
Also, place the mark in the same
place on each section - so even if
the thieves attempt to deface it, the
damage is clearly evident on each
section. Brush through the rust, if
there is any, using a steel bristle
brush. Then scribe the name of the
cemetery and city on each section.
Or, ifitis a church cemetery, scribe
the church name. Even the family
plot name may be adequate to
dissuade thieves. Make sure the
scribing is deep. If the names are
later taken off by thieves, you want
it to be obvious - and to take some
effort. Afterwards, repaint the area
you have marked, so the freshly
exposed metal doesn't encourage additional
corrosion.

By caring for cemeteries - taking the
responsibility to protect these historic
resources - they may survive for the benefit
of our children. Otherwise, there will be
little left for the next generation.

The Heyward Cemetery gate, stolen in
January 1998 from Jasper County,
South Carolina. Despite a $500 reward
for its recovery, the gate has not yet been
located. If you have any information,
please contact Detective Malphrus at
803/726-7777, or call Chicora
Foundation collect at 803/787-6910.

( What Protection Does '

Cemetery Art Have in SC"

South Carolina Code of Laws § 16-17-
600, Destruction or desecration of
human remains or repositories thereof
deals with cemetery fences, gates,
benches, and statues. It states that it is a
felony for anyone to:

deface, vandalize, injure,

or remove a gravestone or

other memorial monument

or marker commemorating

a deceased person or

groups of person, whether

located within or outside of

a recognized cemetery,

memorial park, or

battlefield.
It is also a felony for anyone to:

destroy, tear down, or

injure only fencing, plants

trees, shrubs, or flowers

located upon or around a

repository for human

remains, or within a human

graveyard or memorial

park.

-
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CODE OF ETHICS

The Archaeological Institute of America is dedicated to the greater
understanding of archaeology, the protection and preservation of the
world's archaeological resources and the information they contain,
and to the encouragement and support of archaeological research
and publication.

In accordance with these principles, members of the AIA should:

* Seek to ensure that the exploration of archaeological sites be

conducted according to the highest standards under the direct
supervision of qualified personnel, and that the results of such

research be made public.

Refuse to participate in the trade of undocumented antiquities
and refrain from activities that enhance the commercial value
of such objects. Undocumented antiquities are those which are
not documented as belonging to a public or private collection
before December 30, 1970, when the AIA Council endorsed
the UNESCO Convention on Cuitural Property, or which have
not been excavated and exported from the country of origin in

accordance with the laws of that country.

Inform appropriate authorities of threats to, or plunder of
archaeological sites, and illegal import or export of
archaeological material.

GOoagn
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CODE OF PROFESSIONAL STANDARDS

PREAMBLE
. RESPONSIBILITIES TO THE ARCHAEOLOGICAL RECORD

Il. RESPONSIBILITIES TO THE PUBLIC
lll. RESPONSIBILITIES TO CO

GRIEVANCE PROCEDURE
PREAMBLE

1. INFORMAL RESOLUTION
Il. GRIEVAN N
. ARBITRATION PANEL

V. FORMAL RESOLUTION

PREAMBLE

This Code applies to those members of the AlA who play an active,
professional role in the recovery, care, study, or publication of
archaeological material, including cultural resources located under
water. Within the Institute they enjoy the privileges of organizing
sessions and submitting papers for the Annual Meetings, of lecturing to
local societies, participating in the AIA committees that shape and
direct the discipline, participating in the placement service, and of being
listed in the Directory of Professionals in Archaeology.

Along with those privileges come special responsibilities. Our members
should inform themselves about and abide by the laws of the countries
in which they live and work. They should treat others at home and in
the field with respect and sensitivity. As primary stewards of the
archaeological record, they should work actively to preserve that record
in all its dimensions and for the long term; and they should give due
consideration to the interests of others, both colleagues and the lay
public, who are affected by the research.

The AIA recognizes that archaeology is a discipline dealing, in all its
aspects, with the human condition, and that archaeological research
must often balance competing ethical principles. This Code of
Professional Standards does not seek to legislate all aspects of
professional behavior and it realizes the conflicts embedded in many of
the issues addressed. The Code sets forth three broad areas of
responsibility and provides examples of the kinds of considerations
called for by each. It aims to encourage all professional archaeologists
to keep ethical considerations in mind as they plan and conduct
research.

..g

Lrvon S0l P



Code of Professional Standards

http://www.archaeological.org/About%20the%20AIA/CodePS.ht:

BACKTO TOP

I. RESPONSIBILITIES TO THE ARCHAEOLOGICAL RECORD

Professional archaeologists incur responsibilities to the archaeological
record - the physical remains and all the associated information about
those remains, including those located under water.

1. Professional archaeologists should adhere to the Guidelines of the
AlA general Code of Ethics concerning illegal antiquities in their
research and publications.

2. The purposes and consequences of all archaeological research
should be carefully considered before the beginning of work.
Approaches and methods should be chosen that require a minimum of
damage to the archaeological record. Although excavation is
sometimes the appropriate means of research, archaeological survey,
study of previously excavated material, and other means should be
considered before resort is made to excavation.

3. The recovery and study of archaeoclogical material from all periods
should be carried out only under the supervision of qualified personnel.

4. Archaeologists should anticipate and provide for adequate and
accessible long-term storage and curatorial facilities for all
archaeological materials, records, and archives, including
machine-readable data, which require specialized archival care and
maintenance.

5. Archaeologists should make public the results of their research in a
timely fashion, making evidence available to others if publication is not
accomplished within a reasonable time.

6. All research projects should contain specific plans for conservation,
preservation, and publication from the very outset, and funds should be

secured for such purposes.

BACKTQ TOP

ll. RESPONSIBILITIES TO THE PUBLIC

Because the archaeological record represents the heritage of all
people, it is the responsibility of professional archaeologists to
communicate with the general public about the nature of
archaeological research and the importance of archaeological
resources. Archaeologists also have specific responsibilities to the local
communities where they carry out research and field work, as well as
to their home institutions and communities.

Archaeologists should be sensitive to cultural mores and attitudes and
be aware of the impact research and field work may have on a local
population, both during and after the work. Such considerations should
be taken into account in designing the project's strategy.

1. Professional archaeologists should be actively engaged in public
outreach through lecturing, popular writing, school programs, and other
educational initiatives.

2. Plans for field work should consider the ecological impact of the
project and its overall impact on the local communities. _
(0229¢
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3. Professional archaeologists should not participate in projects whose
primary goal is private gain.

4. For field projects, archaeologists should consult with appropriate
representatives of the local community during the planning stage, invite
local participation in the project, and regularly inform the local
community about the results of the research.

5. Archaeologists should respect the cultural norms and dignity of local
inhabitants in areas where archaeological research is carried out.

6. The legitimate concerns of people who claim descent from, or some
other connection with, cultures of the past must be balanced against the
scholarly integrity of the discipline. A mutually acceptable
accommodation should be sought.

BACK TO TOP
ll. RESPONSIBILITIES TO COLLEAGUES

Professional archaeologists owe consideration to colleagues, striving
at all times to be fair, never plagiarize, and give credit where due.

1. Archaeologists involved in cooperative projects should strive for
harmony and fairness; those in positions of authority should behave with
consideration toward those under their authority, while all team
members should strive to promote the success of the broader

undertaking.

2. The principal investigator(s) of archaeological projects should
maintain acceptable standards of safety and ascertain that staff
members are adequately insured.

3. Professional archaeologists should maintain confidentiality of
information gleaned in reviewing grant proposals and other such
privileged sources.

4, Professional archaeologists should not practice discrimination or
harassment based on sex, religion, age, race, national origin, disability,
or sexual orientation; project sponsors should establish the means to
eliminate and/or investigate complaints of discrimination or harassment.

5. Archaeologists should honor reasonable requests from colleagues
for access to materials and records, preserving existing rights to
publication, but sharing information useful for the research of others.
Scholars seeking access to unpublished information should not expect
to receive interpretive information if that is also unpublished and in
progress.

6. Before studying and/or publishing any unpublished material
archaeologists should secure proper permission, normally in writing,
from the appropriate project director or the appointed representative of
the sponsoring institution and/or the antiquities authorities in the country

of origin.

7. Scholars studying material from a particular site should keep the
project director informed of their progress and intentions; project
directors should return the courtesy.

8. Members of cooperative projects should prepare and evaluate oY 2
p proj prep {; {:3 :3 2 9 6
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reports in a timely and collegial fashion.
BACK TO TOP
ARCHAEOLOGICAL INSTITUTE OF AMERICA
GRIEVANCE PROCEDURE
PREAMBLE

The AIA believes it to be in the best interest of all archaeologists to
ensure that the highest standards of professional and ethical conduct
are followed in all archaeological research. Therefore, it is incumbent
upon the AlA as an institution to lend its weight to that effort, while
recognizing that the AlA's jurisdiction is limited to its membership. In
pursuing the procedures outlined in this section, the AlA will make all
efforts to resolve each grievance as quickly as possible with the utmost
concern for the goal of reconciliation and to respect the legitimate
professional and privacy concerns of the individuals involved. We
encourage complainants, in appropriate situations, to address their
concerns first to the grievance office of any appropriate academic or
research institution(s).

I. INFORMAL RESOLUTION

1.1. An Ombudsperson will be appointed by the Vice-president for
Professional Responsibilities from among the members of the
Professional Responsibilities Committee of the AlA in consultation with
the Executive Committee of the AlA. The Ombudsperson will serve for a

term of three years.

1.2. In the event of the inappropriateness of the Ombudsperson to act
for any reason with respect to a specific case, the Vice-president for
Professional Responsibilities will appoint another individual to serve as
temporary Ombudsperson in that case.

1.3. The role of the Ombudsperson is to assist in the amicable
resolution of complaints by helping AIA members find the appropriate
information, person, office or committee; to mediate among disagreeing
parties and to facilitate communication; to educate members of the AIA
concerning the Code of Professional Standards; and to seek by every
means possible a conciliatory and collegial resolution of disputes
among AIA members.

1.4, The Ombudsperson will accept any allegation of violation of the
Code of Professional Standards which is submitted in writing and
signed. The Ombudsperson will make an initial determination as to
whether the complaint is appropriate for resolution through the AIA
grievance procedure and whether the complaint has any merit. If the
complaint is not deemed appropriate or has no merit, the
Ombudsperson will dismiss the complaint. The Ombudsperson may
also refer the complaint to an academic or research institution which
employs or is associated with the individual against whom the
complaint was brought.

1.5. The Ombudsperson will then attempt to handle an appropriate,
apparently meritorious complaint through any available means of
informal resolution. The Ombudsperson will have responsibility for
carrying out the policy of the AlA to resolve as many complaints as
possible at this stage through such informal means as discussion,

002
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education, and individual meetings among the individuals involved.

1.6. If the Ombudsperson does not dismiss the complaint and if an
informal resolution is not possible, then the Ombudsperson will refer
the matter to the Vice-president for Professional Responsibilities who
will convene a grievance panel consisting of three members to consider

the complaint. -

1.7. The Ombudsperson will only accept complaints made within three
years of the termination of any alleged misconduct. The complaint must
refer to misconduct which occurred while the individual concerned was
a member of the AlA and after the effective date of the Code of
Professional Standards. The Ombudsperson will not accept any
complaint brought against an institution, university, college, or foreign
school.

BACKTO TOP

. GRIEVANCE PANEL

2.1. The Vice-president for Professional Responsibilities will maintain a
roster of individuals who are members in good standing of the AlA and
who have indicated their willingness to serve on a grievance panel. The
roster will represent a diversity of disciplines and geographic areas.

2.2. When a case has been referred to a grievance panel for
consideration, the Vice-president for Professional Responsibilities will
select three individuals from the roster to serve on the panel. In making
these selections, the Vice-president for Professional Responsibilities will
appoint members who, in her or his opinion, have the necessary
expertise to evaluate the complaint properly. The Vice-president for
Professional Responsibilities will also attempt to avoid any conflict of
interest or appearance thereof. The three members of the grievance
panel will choose one of their number to act as Chair of the grievance

panel.

2.3. The grievance panel will conduct an investigation, prepare a report,
and recommend one of several possible courses of action: dismissal of
the complaint; a remedy which is agreed upon by the panel and the
individual who allegedly violated the Code; or, only if all attempts at
amicable conciliation fail, referral to an arbitration panel.

2.4. The Chair will establish a calendar for the investigation process and
inform all interested parties. The investigation will be conducted
expeditiously and, to the extent possible, in confidence. The Chair of the
grievance panel will have authority to establish the procedures by

which the panel will conduct its business.

2.5. Once the complaint has been referred to a grievance panel, the
individual who allegedly violated the Code is entitled to be represented
by any individual of her or his choice and is entitled to have access to all
relevant materials and documents.

BACKTO TOP
L ARBITRATION PANEL

3.1. The arbitration panel will consist of three members: one arbitrator

appointed by the Vice-president for Professional Responsibilities, one

arbitrator chosen by the individual archaeologist against whom the

complaint was made, and a third arbitrator to be selected by the first { (} 2 5 {3 %
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two arbitrators. If the two arbitrators are unable to agree in their
selection of a third arbitrator within 60 days, then the Vice-president for
Professional Responsibilities will select the third arbitrator.

3.2. The Chair of the grievance panel or an individual appointed by the
Chair will act as AlA Presenter. Both the AlA Presenter and the
individual archaeologist who allegedly violated the Code may present
evidence, including witnesses, may cross-examine the other party's
witnesses, and may be represented by legal counsel. The AIA will bear
any costs incurred by the AIA Presenter, and the individual
archaeologist who allegedly violated the Code will bear her/his own

costs.

3.3. The panel of three arbitrators will decide the issue and their
decision, by majority vote, will be final and binding. The arbitration
panel will have authority to propose a solution ranging from dismissal of
the complaint to termination of membership in the AlA and relevant
privileges of membership.

3.4. If the individual archaeologist against whom the complaint was
brought fails to respond to the initial inquiries of the Ombudsperson or
fails to ahide by the decision of the arbitration panel, this will be
grounds for termination of AIA membership.

BACKTO TOP

IV. FORMAL RESOLUTION

Every effort will be made to resolve the grievance at either the first or
second phase and with respect for confidentiality. At every phase, all
possible steps will be taken to avoid conflicts of interest or the
appearance of conflicts of interest and to protect the legitimate
concerns and rights of all individuals involved in the matter.

4.1. If at any time, the individual who allegedly violated the Code
chooses to resign from the AlA, then all grievance proceedings will be
terminated.

4.2. An individual who resigns from the AIA while a complaint is
pending against her or him may not apply for membership in the AlA for
at least three years from the time of the resignation. Any membership
application of an individual who resigned while a complaint was pending
against him or her must be submitted to the Vice-president for
Professional Responsibilities for review and recommendation as to
whether and on what terms the application may be accepted.

4.3. The Ombudsperson will report each year to the Governing Board
on the number of complaints filed, brought to completion, and
dismissed. This report may be printed in the AIA Newsletter at the

discretion of the Executive Committee.

BACKTO TOP
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HE CRIME SCENE—a

field in western Ken-

tucky —looked for all

the world as if a low-

flying squadron of
bombers had just swooped over
on a practice run, More than
450 small craters, each edged by
a mound of raw earth, pocked
the surface of the unplanted
field. But no air raid caused this
destruction. It was the work of
... but how to refer to them?
Some call them relic collectors,
pnthuntcrs, treasure seekers,
even “para-archaeologists.”

rs, less forgiving, cas
desecrators,

ten men who dug into this field
in late 1987 disturbed more than
bones and Indian re 3
ripped out and crumpled an ir-
replaceable page of our common
heritage—and raised in high
relief the growing controversy
over the looting, sale, and e:
bition of Native American re-
mains and grave goods. The
incident has prodded the nation
to ask itself the emotionally
charged question: “Who owns
our past?”

Miles Hart, retired dete
sergeant of the Kentucky State
Police, recalls:

“We got a report that some

hunters were looting an old
Indian burial ground on a farm
in Union County. Headquarters
sent me out to check, since any
discovery of human remains has
to be filed with the state

“MNow, surface collecting is
a popular hobby in this area. A
lot of folks have relics or arrow-
heads. People dig ’em up in
their gardens and plow "em up
in their fields. Twenty years ago

T used to pick up arrowheads

myself—with permission—out

of that same field, Before Mrs.

Slack died and the farm was

Id, she talked to me about the

r of the property. I'm still
ted in Indian culture,

but now I carve copies of peace

When Sergeant Hart drove
out to investigate, two men
came to talk with him at the
farm gate but refused to let him
on the site. Returning with a
search warrant, he found that a
water tank had been rigged with
a hose for softening the drought-
parched earth, Countless small
probe holes punctured the
brown topsoil of the 40 acres
overlooking the Ohio River near
Uniontown, Kentucky.

“The men had told me there
weren't any human bones; it
was a prehistoric campsite, not
a burial ground; they had rights
to dig, and I had no business
there since it was private land.
But looking at all those craters,
well . . . I knew amateurs don’t
destroy whole sites like that.
These people were literally min-

It had every sign
operation.”

Sergeant Hart did find bones
—-clearly human—strewn
among the craters. “There were
jawbones, leg bones, finger bones,
human teeth everywhere. We
got a cease and desist order
until we could figure out which
laws had been broken.”

The men had paid the land- °
owner $10,000 to lease digging
rights between the fall harvest
and spring planting. The ten
were charged by the state of
Kentucky with “desecration of
a venerated object” —a statute
applied to crimes ranging from

Leasing digging rights on Slack Farm, ten men spent two months
cratering this field for Indian artifacts before being stopped and
charged with “desecration of a venerated object.” Kentuchy, unlike
many other states, prohibits the unauthorized digging of any graves.

378
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a year in

v the event, the
Legislature in March

1 mously revised the
law, making desecration of
graves a fel —which would
allow extrad
cases. Another bill narrowly
nissed passage in Indiana—
where grave looters can be

s0€200

prosecuted only for trespassing,

low as one dollar. But support-
ers of the bill prom
for a stronger law this year.

S OF THIS WRITING the
criminal trial of the
“Slack Farm Ten”
has been delayed. A
parallel civil suit filed by the
state (seeking return of artifacts
taken from the site, costs of
documenting the looting, and
punitive damages for the de-
on of an archaeological
resource) was dismissed in
August because Kentucky

upreme Court may have

to resolve the issue of the state's
power to regulate archaeological

cavations versus landowner's
rights (a cherished Kentucky
principle says a property owner's
rights go “from heaven to hell”)

“If the diggers are found
guilty in the criminal case,”
points out David Wolf, foren
anthropologist of the K
medical examiner's office,
provisions of ARPA (the federal
Archaeological Resources Pro-
tection Act of 197 hich only
apply on private property if

National Geographic, March 1989

Investigating the crime scene

or three months in early

1988 archaeologists and

volunteers meticulously
sifted mounds of earth (above
Ieft) around more than 450
holes dug by the looters. The
twofold purpose: to gather
evidence for the state’s criminal
and civil cases and to glean
what archaeological data could
be had from the debris.

Few artifacts were found

amid what the looters had cast
aside—mostly pottery sherds

and shattered bones. A bear
pelvis (left) shows a hole from
a digger’s probe. Human jaw-
bones and teeth (above) werc
among the remains of at least
650 of the graves disturbed.
Analysis of the remains will
show much about the pe ]
diet and health. After study at
the University of Kentuc i
the state medical examine
affice, the bones were given to
Native Americans for ceremo-
nial reburial.




Guardian of Indian interests, Chico Dulac camped outina TV-equipped
tepee at Slack Farm to turn away unauthorized sightseers. A loosely organized

E0ECO!
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Native American contingent also held ceremonies and built a
sweat lodge to purify participants.

Who Ouwns Our Past?

Cheryl Ann Munson,

. archaeologist at Ind

Glenn

whalt's been take w it re-
lates to what remains in the
ground. Everyth been

the prime Mississi
the Ohio River Val
time of European
much of what v
known is lost fore

the state medical examiner’
office to determine how many
of the burials had been dis-
turbed (at least 650, probably
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[ ';ugan mapping the sit

_ad hundreds of volur
teersto help with the effort,”
said archaeologist David Poll
of the Kentucky Heritage Con
cil, which coordinated the op:
ation. “They were local stu-
dents, businessmen, retired
folk —everyone outraged by
what they saw.” After all the
publicity some people who ha
dug up bones in the past turn
themn in to the medical exami
er's office. There was even ta
of turning the Slack Farm site
into a park.

HAT 10 archaeol
gists know of thi:
Slack Farm site?
far back as 1858,
amateur archaeologist Sidney
Lyon of nearby Jelfersonville
Indiana, donated some India
relics he had dug up around
there to the Smithsonian Insti
tion. A decade later, Lyon—t
time officially sponsored by tt
Smithsonian—conducted a m
thorough survey, noting:
“There is a great field for i

* westigation on both sides of th

Ohio, near the mouth of the

Wabash River, The people of
country have little or no exact
information as to the number

location of the mounds. Wher

a field is cleared inclosing &
mound, and bones are plough
up, the fact hecomes known,
but the existence of mounds it
the woods or an the ridges is
almost unknown; and as they
are undoubtedly very numero
an explorer would find work
enough to do.”

Among the five mound
groups mapped by Lyon was
concentration of more than 4¢
mounds at Slack Farm. Some
he dug as best he could —with
the rudimentary archaeologic
techniques of the time—and
dutifully sent findings to the
Smithsonian Institution. His
report on this material helped
provide clues on the dating ar



nature of ancient human occu-
pation here—and possibly led
the looters of 1987 to the site.
“This was no temporary
camp without burials, as the
imed," notes Cheryl
Tunson, one of the archae-
ists directing last spring
gation. “It was a major
that flourished from
about A.D, 1450 to 1650. Its
le belonged to the Caborn-
'n phase of the late Mis-

issippian settle-
ments here include a much older
Woodland phase—we call it
b Orchard—that dates back
to about the time of Christ.”

At the height of the Mississip-
pian period (A.D. 900 to 1400)
towns and villages, with flat-
topped mounds serving as foun-
dations for nobles’ dwellings
or temples, covered much of

eastern North America. Archae-
ologists characterize the culture
of the Mississippian people as
one based on the cultivation

of corn. Hence the location in
rich river bottomlands of its
greatest settlements: Cahokia
Mounds in Hlinois, near East St,
Louis; Angel Mounds, near Ev-
ansville, Indiana, just 22 miles
upriver from Slack Farm; and
Moundville, near Tuscaloosa,
Alabama.

The Slack Farm site likely
drew importance from the con-
fluence of two great rivers—the
Ohio and the Wabash. In the
late Mississippian, say A.D.
1500, it would have presented a
scene of closely packed rectan-
gular houses of wattle-and-daub
construction, with peaked
thatch roofs to handle the mid-
western rains; extensive corn-
fields on alluvial bottomlands;
and perhaps 300 to 500 people.

When they died, they were
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Marching against desecration of burials and the buying and
selling of grave goods, Indians and non-Indians jein for a dem-
onstration outside a hotel holding an annual Indian relic show
in Owensboro, Kentucky. Within the hotel’s exhibition hall
(facing page}, dealers offer buyers the scattered remains of
more than 10,000 years of North American history.

Once almost universally viewed as an innocent hobby, relic
collecting has come under increasing criticism as profit-driven
dealers spur pothunters to ever greater depredations.

One controversial solution: a national law limiting commer-

cial trade of such artifacts.
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buried in cemeteries near their
houses and granaries, with
grave goods perhaps to assist
them in the spirit world.

By drawing on data from other
contemporary sites as well as
analogies from the ways of the
Choctaw, Creek, Shawnee, and
other historical tribes, one can
visualize many vignettes of Mis-
sissippian life: Men in river
clearings burning great logs
felled with stone axes, then hol-
lowing them with adzes to make
dugout canoes; others along the
shore fishing with weighted
nets; small hunting groups in
the forested higher terrain away
from the river, hunting white-
tailed deer; children shaping
play pots while their mothers
built real ones; dogs yapping
and cavorting; men and women
making flint tools, weaving,
repairing houses, carving stone
pipes. And pervading the an-
cient settlement at Slack Farm
as thoroughly as the acrid
woodsmoke from the cooking
fires, a deeply rooted belief sys-
tem links the visible world toa
supernatural universe.

HAT BELIEF SYSTEM

still persists in the per-

son of Native American

activists who arrived on
the scene in Union County after
they heard about the Slack Farm
looting. Outraged at the desecra-
tion, they visited the site with
Kentucky authorities and later
claimed the skeletal remains
under a “friend of the deceased”
provision of state law.

Their claim was recognized
by David Wolf of the state med-
ical examiner’s office—who
played a crucial role in bringing
the criminal case to prosecution.
He agreed to give the Indian
activists the bones for ceremon-
ial reburial after criminal evi-
dence had been gathered and
the scientific analysis had
been completed.

Among the factions of the

National Geographic, March 1989




‘wrred by the Slack Farm case, Kentucky’s legislature passed
il upgrading desecration of a burial site from a misde-

™ —sfieanor to a felony. While Indian supporters and state legisla-

tive champion Senator John Hall look on, Governor Wallace
Wilkinson signs the bill into law. Onetime “surface hunter” Ed
Hastings of Henderson, Kentucky—displaying some old finds
(facing page)—has given up all collecting now. His advice to
those with a yen for Indian relics: “Don’t dig!”

loosely organized Indian con-
tingent were several Shawnee
from Oklahoma, who were
convinced their direct ances-
tors had lived in this area be-
fore being driven out in the
early 1800s. Others were Cher-
okee, Sioux, Ojibwa, Apache,
even Alaska Athapaskan.

Faced with the Shawnee’s
contention that the Slack Farm
site had been a Shawnee village,
the archaeologists contacted
tribal officials of the Shawnee
in Oklahoma and the Miami in
Indiana. Neither group claimed
descent nor grave goods.

“I do not believe that the
modern Shawnee descended
from the people buried here,”
says Cheryl Ann Munson.
“Only with an extensive exca-
vation and full-fledged study
of the remains can we learn
more and answer the descent
question.”

But Native American activ-
ists counter that the archaeolo-
gists simply don’t want to deal

with modern Indians who might
interfere with their work and
make claims to the grave con-
tents—and to many museum
collections, as well.

Experts agree that the Shaw-
nee once lived in this region.
Shawneetown, Illinois, is only
ten miles from Slack Farm, and
this whole tri-state area—where
Kentucky, Indiana, and Illinois
converge—is rich in Shawnee
associations. Some historians
place the Shawnee farther up
the Ohio River during the 1500s
and 1600s, arguing that they
only passed through here in the
late 1700s before they were driv-
en across the Mississippi. The
authoritative Archaeology of the
Lower Ohic River Valley (1986),
by Jon Muller of Southern Itli-
nois University, outlines a case
for the Shawnee, among others,
being the descendants of the
Caborn-Welborn people.

And according to Dr. Helen
Tanner, research associate at the
Newberry Library in Chicago:

388 908800

*There are only so man;

tribes who might be ider,

with the Caborn-Welborn'cus-
ture, and the Shawnee, in my
opinion, are the most likely. It
seems to me that many archaeol-
ogists have developed a block in
tying together historic tribes and
prehistoric cultures; in reality it
is all one continuum.”

Says Dennis Banks, longtime
American Indian Movement
leader who came to Union
County to lead the Indian con-
tingent: “The archaeologists say
nobody knows who the descen-
dants of these people are. They
say you can't tell if they were
Shawnee because they're 'pre-
historic.” That’s their word for
‘prewhite.’ It seems they're say-
ing we Indians can't have any
ancestors at all. So that gives
them the right to dig them up. If
you ask me, they're hardly any
better than grave robbers them-
selves; only difference is they've
got a state permit. Well, we're
here to tell the world that,
Shawnee or not, we are all lay-
ing claim to these ancestors.

“What if this were a white
cemetery that had been dese-
crated? Would the archaeolo-
gists be bagging the disturbed
bones and grave goods to take
them for study at museums
and universities?

““We're not here for a con-
frontation. We just want to see
that the Ancient Ones get a
proper reburial. Those who
dug up their bones just don't
understand the forces they've
let Ioose.”

The Indians set up a tepee
and organized a vigil near the
site, held tobacco-burning cere-
monies every four days, and
built a sweat lodge to purify
those who came to visit the dis-
turbed graves.

A poignant public Ancestors
Day ceremony was celebrated
over Memorial Day weekend —
possibly to become an annual
event. Two weeks earlier the

National Geographic, March 1989
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first of three ignments of
bones was reburied —without
iefs Leon Shen-
ent Johnson
ns Iroquois

clear sky, gave welcome relief
from the hot afternoon sun as
Chief Shenandoah put the card-
oard boxes containing the re-
114 Ancient
holes the archaeologists had left
for that purpose. In his native
Onondaga language, bhe intoned
a st f prayers.

Later he explained: “I was
talking to the disturbed spirits.
They can’t rest until their bones
are completely dust, I asked
them not to harm us. I told them
we are putting them back so
they can start their journey to
the otherworld again. And 1
prayed that they would forget
all this ever happened and not
take vengeance on those who
dug them up.”

At the end of the prayers the
dirt that the original diggers had
tossed aside so carelessly and
that the archaeologists had so
meticulously sifted was shoveled
back to cover the boxes in their
new common grave, well be-
neath the plow zone. Smoothing
the mound, Chief Shenandoah
set a lighted lantern beside it.

“To light their way to eterni-
ty,” he said.

Ins

N OWENSBORO, Kentucky,
tables groaning under the
weight of tens of thou-
sands of Indian artifacts

stretch away through a vast
ballroom lit by chandeliers.
Billed as “The Indian Relic
Show of Relic Shows," this an-
nual event is enough to give ter-
minal depression to anyone who
knew the childhood miracle of
finding an arrowpoint in the
backyard.

Box after box is filled
with points —you can get the

300
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commonest arrowheads for 50
cents to a few dollars; a finely pre-
served Paleo-Indian spearpoint
brings $500 or more. A glass

case displays exquisite banner-
stones —the stone weights used
with atlatls, the spear-thrower
common before the bow and ar-
row came into vogue some 1,200
vears ago. At one table a couple
examine a shell pendant, a gor-
get dangling from a necklace of
fine shell beads: $1,200. “It's
got the weeping-eye motif of the
Southern Cult,” urges the seller.

While most pieces bear no
label other than price, some
have little museum-style ID
tags: *Yankeetown, A.D. 1200"
.. . "Hopewell, 200 B.C.-

A.D. 200."

“¥You won't find much of
the really good stuff out in the
open,” one vendor confides.
“That's kept in vaults. You
gotta be serious before they'll
show it to you. And watch out
for fakes. Even the experts
get fooled.”

“Did you dig this piece your-
self?” you ask the dealers.

Most shake their heads.
“MNaw, got it at an estate sale.”
... "Bought it from a guy."

“Where's it from?" you ask.

“Well, this guy said he got it
down in Georgia.” Or Oklaho-
ma. Or bought it from an old
lady in Ohio.

Get too specific with your
questions, and you get a peeved
stare. It's like asking people de-
tails of their taxes.

“Anything from Slack Farm
here?” That one brings either a
blank look or a guffaw. Every-
one at the show knows about the
recent hoopla. Many items
might be from the site—but
there's not a whit of legal proof
that any of them are.

Photographer Steve Wall
managed to track down one
piece allegedly from the Slack

*The author wrote about the Iro-

quois Confederacy in the September
1987 NaTIONAL GEOGRAPHIC,

Cherished by kin
—then and now

imple possessions are

s placed in a grave by loving
relatives in this artist’s

re-creation of a Caborn-Welborn
burial—set amid thatched
wattle-and-daub houses over-
looking the Ohio River. These
goods, perhaps meant to ac-
company the deceased in the
afterlife, would centuries later
lure pothunters to desecrate
such graves.

Scattered bones from the
Slack Farm site, boxed in
accordance with state law after
examination by physical an-
thropologists, receive a make-
shift but reverent ceremonial
reburial (right) by Chief Leon
Shenandoah of the Six Nations
Irogquois Confederacy.

National Geographic, March 1989
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n dig: a four-inch carved
astone pipe (page 385). The
collector knows of only two oth-
ers, one also said to be from the
farm and the other from a few
miles away. The man who
claimed he’'d bought it —for
4 500 —said he had confirma-
tion of its origin from the seller.
Other rare pieces have gone for
hundreds of thousands of dol-
lars. Most diggers, though,
would tell you they're lucky to
make the equivalent of mini-
murm wage for their hours of
shoveling in the hot sun.

“For the vast majority it's the
sport and adventure of it, not
the financial gain,” says Art
Gerber, whose show is one of
scores held throughout the coun-
try each year. Yet some deal-
ers—including Gerber himself—
have collections in their vaults
that would make a museum
curator cry with frustration.
Most of these pieces are what
archasologists call “without
provenance” —no record of the
physical context from which
they were dug. Hence, they are
nearly useless for the interpreta-
tion of history. Literally, pieces
lifted from the puzzle of our
common past, never to be fitted.

ATCH OUT for cop-

perheads!” warned

Ed Hastings as he

led the way up the
hillock behind Slack Farm. Ed
has been roaming these bluffs
and terraces above the lower
Ohio for more than half a centu-
ry. He was a “surface hunter,”
making his finds on the ground,
not under it. In recent years he's
given up even that, becoming
purely a mapper of Indian ceme-
teries and sites. “I've recorded
more than 250 sites, some larg-
er, some smaller than this one,
all within a hundred miles of
here. I guess there must be twice
that many. Every so often some-
one will come across an old

Paleo-Indian point out hf;e O E‘ o
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dropped by a hunter maybe
10,000 years ago. Some of these
ancient settlements are layered
like wedding cakes, going down
maybe a dozen feet.

“When those diggers dug
here, they mixed up all the lay-
ers and tossed the bones around
like so much sewer pipe. No
respect for the dead. I've found
quite a few bones, too, in my
time. Once I found the whole
skeleton of a mastodon. But
whenever I found human bones,
I reburied them with a prayer.
Maybe it's because I've got a
drop of Apache blood. That
was the only time I dug—to
put "em back.

“The diggers say they weren't
digging for bones, just pots.
Butlook at all those probe holes
among the eraters—thousands
of 'em. You don't make those
looking for pots at random.
You'd never find much that
way. You make all those probes
because you're looking for the
soft feel of bones. If you find
bones, chances are you're going
to find grave goods too. That’s
where the money is. The only
bones they usually take are the
whole skulls —people buy 'em as
candle holders.

“But I don't see these guys as
monsters, like some people do,”
Hastings continued. “I know
the lure. 1 stopped even surface
huntin’ because I came to real-
ize it was wrong to take this
stuff for yourself. This is every-
body’s history, not just yours or
mine. It shouldn't be for person-
al profit. I'm not tellin' others
to stop surface huntin’ or col-
lectin'. But I do say this:

“Don’'t dig—you destroy his-
tory when you do. And don’t
buy the stuff either, If every-
body stopped buyin’, these guys
would do a lot less destruction.
Me, I still hunt for sites but
only with my eyes. Those bones
down there —they're everyone'’s
ancestors, I say let "em rest
in peace!”

c00

: recentiy when museum tech’
nician Susan Crawford guided
‘me through the Smithsonian

' :'-518.-_1; Farm. H

. pmeitisamiracleof .
miracles that eny rem-. :
| nant of the human pas
has survived, for it seems that
both nature and man are co
stantly engaged in the pro-
cesses of obhtern.uon :
‘" That's why I was b

1]

Institution’s storage facility in_
Silver Hill, Maryland, where
the copper bells; pottery, 2
other a:ufa.cts found at t

- thoroughly sacked the great
mortuary mound that dominat-. .
ed the Spiro site in southeastern

Olklahoma. ;
In New Mexico virtually

every site of the Mimbres—

a people of the Mogollon

- culture—has been wrecked by

looters seeking their delicately
painted black-on-white bowls.

In North Carolina the strata of -

7,000 yea.rs of human occupa-
on lie in a jumble, destroyed in

‘a matter of days by seekers of a -
few "col[ecttble Stone spear— :

. .. the pawns in business games,
“either as investments or as lucra-
- tive tax deductions. With that

*. case. In the ongoing competi- -

.2-hill battle even to save what is *

ations. In my opinion, if the

market grew to depend on more
and more digging for salable ob-
jects. Artlfscts too often became

the image and the innocence of

collecting were severely compro-

mised, as in the Slack Farm .-
tion, archaeologists face an up-

 the:ground for future gener.

wcient Americans,
sing that archaeologis
“respect our dead.” This reas

- tion should not be surprising:

The remains of hundreds of?
thousands of North Americar
Indians and their distant anct
tors lie in muscums around tt

2 nation. Until recently many- ,
. laws pertinent to the exhuma

“tion of human bones ﬁpplled
-only to whites, s R
_'Archacuiugﬁ!s counter witl
their own need to study huma
mains in order to reconstruc
ncient diet and patterns of d
ease. Fortunately, important
compromiseés are being reache
In May 1986 the executive.
ittee’ ‘of the Society for
merican Ardmeology——me
ipal pm[esswna] organ-.
anthropologzra!
chagologists—recognized °
ntific and Lradltlon;
human remains,’
hiiman skeletal matenaJ
at all times be tn:a.ted w1
gnity and respect.” .7
Meanwhile, immediate pra;
cal solutwns on the use, the
nt and indeed, the \.r(

w of our m:h e
d \‘he !hreats to

might therf be' ea.-sler to effect.”
This may take miore time than
w:: have: The tangible mots of
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