MEXICO
Custot_ns Services

Agreement signed at México September 30, 1976;
Enteredinto force January 26,1977.
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AGREEMENT BETIWEEN
THE UNITED STATES OF AMERICA AND
THE UNITED HEXICAN STA.‘I‘ES_
REGARDING MUTUAL ASSISTANCE

BETWEEN THEIR CUSTOMS SERVICES
The United States of America and the United Mexican States,

Considering that offenses against customs laws are prejudicial
to the econom‘i.c. fiscal and commercial interests of cf:ei.r

respective countries,

Considering the importance of assuring the accurate assessment
of duties and other taxes collected on the importation or
exportation of goods, as well as the importance of-.contrcls

on foreign commerce which each respective Customs Service

enforces,

Convinced that action against customs offenses can be made

more effective ﬁy cooperation between their Customs Services,

. Having zegard tothe Recommendation of the Customs Co-operation

: Council on Mutual Administrative Assistance of December 5, 1953,

HAVE AGREED AS FOLLOWS:
Article 1 -
Definitions

For the purposes of the present Agreement,

TIAS 8642
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1) "“Customs laws" shall méan such laws and regulations
enforced by the Customs -Services conceming-the importation,
exportation, transshipgnent and transit of goods, as relate to
customs duties and other taxes, or to prohibitions, restrictions
and other similar n':ontrols ‘respecting the movement of goods and
other ppn!::ol_{.ed itegts across national bqundari:es. &

2) “Customs éervices" shall wean in the United States
. ‘of America, the United States Customs Service, Department of
the'fté.ashfy snd, in Mexico, La Direccion General de 'Aduan-as
de la Secretaria de Hacienda y Credito Publico. °

3) “Offense" shall mean any violation of the customs law

&s well as any such attempted violation.

Article 2 -

Scope of Assistance

- 1) The Parties agree to assist each other through their
Custons Sgwic_es, to prevent, investigate and repress any offense,
in.accordance with the provisions of the present Agreement.

2) Assistance, 2s provided in this Agreement, shall also

" duties and other taxes by the Customs Services and for the purpose
of enforcing controls within the authority ?f the Customs Services.
3) Mutual assistance as provided in p;ragraphs 1 and 2
shall be provided for use in all proceedings, whether judicial,
administrative or investigative and shall also include in the
_ United ‘States of America proceedings on "liquidated damages".
4) All actions under the present Agreement by either Party

vill be performed in accordance with its laws.

TIAB B542 . .
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Article 3

Obligation to Observe Confidentiality

1) quu:.ries, 1nfomacion, documents and other communi-

. cations tece:.ved by either Party shall upon request of the

supplying Party. be treated as confidential. The reasons for

such a requesc shall be stated.

2) Infoml:ion, docments cnd other communications re-

PRArYS 1...'.3.‘

_ce:l.ved i.n the coutse of nutual lssisl:ance may only be used for i 2

4

the purpoces cpecified iu the presem: Agreement. including use
in judic.i.ll or adm.nis:utive proccedings. Such information,

docune.nts lnd othet communications may be used for other purposes

: only Hhcu th,e awpplying Plrty has given ite express consent.

Article &

' Exemptions from Assistance

1) In cases where the requested Party is of the opinion
that conplimce \rith a request would infringe upon its
sovereignty, security. public policy or other substantive

nal:i.onal interests. assistance can be refused or compliance

* fn’xy ba udé subjec.t ‘to the iatitfactum .of certain conditions

or reqnirementc.

2) In cases where a.:.-'equesl: is made which the requesting

* Party itself would be unable to provide if requested by the

other Party, the reqm-;sting Party shall draw attention to

"this fact in its request. Compliance with such a request shall

be within the discretion of the requested Party.

Article 5

Form and Substance of Requests for Assistance

1) Requests pursuant to the present Agreement shall be

made in wyiting. Documents necessary for the execution of such

TIAS 8842
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requests shall accompany the request. When required because
of.the egiéenbf of ;he situation, oral requests may also be
accepted Ibet shall l_:e _con{ireed in writing.

2) Requesels purs-u.ml:: to paragraph 1 shall include the
following :.nfomtion. '

(a) the authority mk:l.ng the request.

(b) l:he nel:ure of I:he proeeedmgs.

(c) the object of and l:;eh?;eeson for the request'
(d) t!_\e names nnd addtesses o_f. the pert:.es concerned
in the p:oceed-ing-s,. :'.f hnﬁi
(e) a brief description of the matter under consideration

and the legal e].enenl:s Involved.

A_e;iele 6
Channel
1) Assistance shall be carried out in direct communication
betueen officials designated I‘by the Heads of the respective

Custons Services.

2) 1In case the Customs Service of the requested Party
* " is-mot the appropriate agency :e comply vith e request it

shall tmsml: the request to’the appropriate egeacy.

Article 7

Execution of Requests

1) The law of the requested Party shall be applicable in
the execution of requests; the requested Customs Service shall
be required to seek any official or judicial measure necessary

to carry out the request.

Z) The Customs Service of either Party shall, upon the
request of the Customs Service of the other Party, conduct any

necessary investigation, including the que:r.i:oning of persons

TIAS 8642
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suspected of having committed an offense, as well as of experts

and witnesses.
3) The Customs Service of either Party shall, upon the
'requestlof t:h;'Custom.s Service of the other Party, undertake
ver-:'l'f.;i.catious. inspections and fact-finding inquiries’ in
- con;nect'iou. with the matters referred to in the present
Agreement. -

‘§) A requesl: by a Party that a cerl:ain procedure be ' N
followed shall be complied with purs:uu: to the laus applicable
according to paragraph 1. l .‘

/
s) . -A request by a }fn":y that its tepresenu:ive be

present vhen .the action to be taken is carried out shall be
complied with to the fulies_!: extent possii:ie.
) 6) The requesting Party shall, if it so requests, be
ld?i.sed of the time and place of the action to be taken in
regponsc to the requesC.

7) 1In the e‘veur. that the reqﬁest cannot be complied with,
the requesting Party shé.ll be préuipl:ly notified of. that Eéct.
. «with a statement. of l:he reasons and of ci‘rcmst:nces uhich

lighc be of iupo:uuce for’ the further pursuit: of the mtter.

Article 8

Files, Documents and other Materials; Experts and Witnesses

1) Originals of files, documents and other materials shall

be requested only in czses vhere copies would be insufficient.

i) Originals of files, ddcuments and -other materials which
hxvf been transmitted shall be returned at the earliest opportunity;
rights of the requested Party or of third parties relating

thereto shall remain unaffected.

TIAS 8642
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_The Parties shall waiVe all claims for reimbursement of ::osts

3) The Customs Service of -one Party shall authorize its

enployees upon the request of the Customs Service of the other

- Party, to appear as experts or witoesses in judicial or

‘aduinistrative proceedings in the territory of-the other Party

and to produce such files, documents or other materials or
suthenticated copies thereof, as may be considered essential

for the proceedings.

Article 9
Costs
fncurred in the execution of the present Agreement, with the
exception of expenses for experts and witnesses.-

Article 10

Special Instances of Assistance

1) Upon request, the Customs Services shall inform each
other whether goods __exported If':om the territory of one Party

have been _1awfuilg__£nported into the te:..'ril:oty of the other

- Party, The information shall, upon request, contain the customs

ptocedur;.w,:ed,,;;r :lur-::.dg éhg soods; N e .
| 2) The Customs Sewic; ‘of one 'Parl:y. upon the request of
the: Customs Service of the other Party, shall, to the extent of
its ability, exercise special surveillance of:

(2) means of transport suspected of being used in

offenses within the territory of the r;quesciug Party,
(b) ’gqods designated by :hel requesting Party as the
] object of an extensi.ve- clandestine trade of which

it is the country of destination,
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(¢) parcicular Ii:etsons known or suspected by the requesting
Parcty of bei;1.g cngagéd in- an offense.

3) The Customs Services of the Parties shall, upon requesct,
furanish each othe;: all available information regarding activities
vhich may result in offenses within the territory of the other -
lfa}'ty. In serious c;ses- which could imvolve substantial damage
to the economy, publi'.tlz ‘;ealtli. p;aiylic sccurity, or any other vital
{ateresc of the -ot:he;:'liét.l:y. such information shall be supplied
wvithout being tequescéd;- ) -

- _l.') The Customs Services of the Parties, for the purpose of
li_ding. within the scdpe of theirlal'.tchoritr, in the repression
of S involving narcotics, will commmicate to each othar
as far as possible, without the necessity of a request, all
information regarding such possible violations of the customs -~
lauvs of the other Party. .

5) The Customs Services of the Parties shdll take such
steps as may be appropriate and within the scope of their authority

in order to ensure that goods exported and imported over the

common frontier pass th:;qu'gh_ Ehe competent Cust?n:s offices o
and under such controls as it may be appr.opri.ace to impose.

6) The Customs Services of the Parties shall communicate
to each other for l:.hct putpc!se a list of the ICusl:ow,s offices
located along the common frontier, details of the powers of
those offices and their working hours and, when appropriate,
any changes in these particulars. S
7) The Customs-Servil:es of the Parties shall endeavor to

correlate the povers and working hours of corresponding Customs

offices, subject to operational and working limitations and
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in accordance with the requirements imposed by the flow of their

" international trade.

8) The Customs Services shall furnish each other all in-

formation which may be useful for enforcement actions against

.offenses, in particular information relating to new methods used

o=

in committing such offenses. I:he‘y.s'hzlall, furtherm'fé, furnish
copies of reports or excerptsf.rnm telports on hth;-‘st:x!;jecr. of
special means for combaciixg offenses. o -

9) The Customs Servi.l':es of_ t.lh-e Parties shuli.l ;JPQ‘I'I. request,

furnish all availsble information, on a continuing basis, regarding

it

. the movement of goods, vessels, vehicles, .am-i air}::aft between the

United States and Mexico.

Article 11

Implementation of the Agreement

The United States Customs Service, Department of the Treasury
of the Unii:ed States of America and'La Direccion General de

Aduanas de la Secretaria de Hacienda y Credito Publico of Mexico,

‘may communicate directly for the -purpoa'e of dealing with matters

arising out of the present Agreement which are not questions c.lf
foreign poi:'.cy or inl:;rnational law, and efter consultation shall
issue ‘any a&ministral:ivé directives for the implementation of

the present Agreement, and shall endeavor by mutual accord to

resolve problemﬁ or doubts arising from the interpretation or

application of the Agreement.

Article 12
Territorial Applicability

This Agreement shall be applicable to the customs territory of the

United States of America and to the customs territory of Mexico.

TIAS -8642
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It shall also be applicable to the Virgin Islands of the United

States of America.
Article 13

Entry into Force and Termination

1) This Agreement shall enter into force ea
the date on which the Pa:ties; notify one. another by an c.;.xi:hange
of diplomatic notes that they have accepted its terms. [:]

2) The Parties agree to meet in order to review this
Agreement at the end of five years ;:ounted from the date of its
entry into force, unless they notify one another in writing that
no review is necessary. .

3) This Agreement may be terminated by denunciation by
either Party and shall cease to be in force six months after

the notification of the denunciation has been made.

DOKE at Mexico City, Mexico on September 30, 1976, in duplicate,

in the English and Spanish languages, both texts being equally

autheatic.
For the For the
United States of America’ -° . United Mexican St;;&s
a5
Sopth Sua S Y
o
Joseph John Jova Ruben >
Axbzssador of the United Under Secretary of Foreign
States of Arerica Relations
Vernon D. Acree Oscar Reyes Retana
United States Commissioner irector QGeneral of oms
of Customs
* Jan. 26, 1977.
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MEMORANDUM OF UNDERSTANDING
| between
THE WORLD CUSTOMS ORGANIZATION (WCO)
and

THE INTERNATIONAL COUNCIL OF MUSEUMS (ICOM)

ON COMBATING THE ILLICIT TRAFFIC IN CULTURAL PROPERTY

Recognizing that the question of cultural heritage transcends frontiers,
Noting that the pillaging of cultural property is a worldwide phenomenon,
Believing that illicit traffic in cultural property constitutes a crime against the heritage of all mankind,

Aware that Customs within the requirements of their national administrations have an important contribution to make in the
fight against the illicit traffic in cultural property,

Aware that the role of ICOM is essential in protecting heritage,

Believing that only greater co-operation between the cultural heritage protection authorities and Customs authorities at
international, regional and national level will increase the effectiveness of Customs controls,

Believing also that such co-operation will be of benefit to all parties interested in combating the illicit traffic in cultural
property,

THE WORLD CUSTOMS ORGANIZATION (otherwise designated in official texts as the "Customs Co-operation
Council”) AND THE INTERNATIONAL COUNCIL OF MUSEUMS have agreed as follows :

(i) In order to strengthen the co-operation between the two Organizations in combating the illicit traffic in cultural
propetty, the WCO Secretariat and the ICOM Secretariat will send each other any general information of common

interest;

(ii) The two Secretariats will invite each other, as observers, to meetings they organize which are of common interest
for combating the illicit traffic in cultural property;

(iii) To combat the illicit traffic in cultural property, the two Secretariats will jointly draft and implement, each in its
own field of competence, measures to improve co-operation and information exchange between Customs authorities
and ICOM member authorities, with a view to making the fraud analyses and profiles prepared for Customs services
more effective;

(iv) The ICOM Secretariat will provide the WCO Secretariat with information to help Customs services better
understand the importance of issues related to the illicit traffic in cultural property;

(v) The WCO Secretariat will provide the ICOM Secretariat with information to give heritage protection authorities
and professionals a better understanding of Customs authorities’ tasks and problems;

(vi) The two Secretariats, in conjunction with UNESCO, will jointly devise publications to raise the awareness of, and
inform, the services responsible for combating the illicit traffic in cultural property;

Vil. Within the limits of its resources, ICOM will collaborate in the training activities concerning cultural property that the WCO Secretariat

viii,

will organize for Customs enforcement officers and will work in close collaboration with the WCO Secretariat to enable museum
professionals to pass on their knowledge and experience to the Customs services responsible for combating this type of trafficking;
The two Secretariats will exchange training activity programmes on the illicit traffic in cultural property and, provided there is interest,
will endeavour te ensure that Customs issues are tackled in workshops organized in conjunction with ICOM, and that the problems
encountered by museum professionals and ICOM members are tackled in Customs training. Subject to the resources available, the
Secretariats will do their utmost to ensure that trainers from one Secretariat (or its representative) participate in the training activities of

i
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the other.

Done at Brussels, on 25 January 20000

Secretary General of ICOM. Secretary General of the WCO.

ICOM Welcome Page

000191
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MEMORANDUM OF UNDERSTANDING
between
THE INTERNATIONAL CRIMINAL POLICE ORGANIZATION (INTERPOL)
and
THE INTERNATIONAL COUNCIL OF MUSEUMS (ICOM)
on

COUNTERING THE THEFT OF AND TRAFFICKING IN CULTURAL PROPERTY

PREAMBLE

The International Criminal Police Organization - Interpol (hereinafter referred to as Interpol) and the International Council _of Museums
(hereinafier referred to as ICOM): e

Recognizing that the protection of the cultural heritage must be the subject of international co-operation,

Noting that the looting of cultural property is a worldwide phenomenon and that it gives rise to a large amount of illicit trafficking,

Considering that the illicit trafficking in cultural property constitutes a crime against the world's cultural heritage,

Considering that Interpol's aims are to ensure and promote the widest possible mutual assistance between all criminal police authorities within
the limits of the laws existing in the different countries and in the spirit of the Universal Declaration of Human Rights, and to establish and
develop all institutions likely to contribute effectively to the prevention and suppression of ordinary law crimes,

Aware that the ICPO-Interpol plays a fundamental role in combating the theft of and illicit traffic in cultural property,

Aware that ICOM also plays a vital role in protecting cultural property,

Considering that strengthening co-operation at international level between bodies responsible for protecting and conserving the cultural heritage,
on the one hand, and police authorities on the other will increase the effectiveness of the fight against the illicit trafficking in this heritage,

Have agreed on the following:_

Article 1

Mutual consultation

1. Interpol and ICOM shall consult regularly on matters of common interest for the purpose of realizing their objectives.

2. When appropriate, consultation shall be arranged at the required level between representatives of ICOM and of Interpol to agree upon
the most effective way in which to organize particular activities and to optimize the use of their available resourees in compliance with

their respective mandates.

Article 2

Exchange of information

1. Subject to such arrangements as may be necessary for the safeguarding of confidential information, Interpol and ICOM shall ensure full
and prompt exchange of information and documents concerning matters of common interest,

2. The two Parties shall communicate to each other any information they may have concerning modus operandi used in the illicit traffic of

cultural property and statistics they may have on this form of crime.

: . 000192
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3. Subject to its internal regulations, Interpol shall consider authorizing ICOM to consult its information on stolen works ot art,

4. ICOM shall communicate to Interpol information it has on cases of theft of and illicit traffic in cultural property. The appropriate
supporting documents shall be attached to such information.

5. In conformity with its internal regulations, Interpol shall make the necessary arrangements for the use of information communicated in
application of paragraph 4. In this respect, ICOM shall authorize Interpol te reproduce and circulate, for crime prevention purposes, the

information it receives from ICOM.

rticle 3

Reciprocal representation

1. Where appropriate, arrangements shall be made for reciprocal representation at Interpol and ICOM meetings convened under their
respective auspices and dealing with matters in which the other party has an interest or technical competence.

2. The Secretary General of ICOM and the Secretary General of Interpol shall each designate a person to act as a focal point with a view to
ensuring the implementation of the provisions of the present Memorandum of Understanding.

Article 4

Technical co-operation

1. Each Party shall, at the request of the other Party, review projects to be implemented at national, regional and intemational Ievci in
order to provide comments and suggestions which are appropriate to their area of concern.

2. By mutual agreement and within the limits of their resources, the Parties shall work together to set up and implement programmes,
projects and activities, in particular those linked to combating the theft of, and traffic in, cultural property.

3. Within the limits of their resources, each Party shall take part in cultural property training activities for staff involved in combating illicit
traffic in cultural property organized by the other Party and shall work closely with the other Party so that museum professionals and
police services combating this form of trafficking may share experience and expertise.

Article 5

Entry into force, modification and duration

1. The present Memorandum of Understanding shall enter into force on the date on which it is signed by the Secretary General of Interpol
and the Secretary General of ICOM, subject to the approval of the Interpol General Assembly and the Executive Council of ICOM.

2. The present Memorandum of Understanding may be modified by mutual consent expressed in writing. It may also be revoked by either
party by giving six months' notice to the other party.

In witness whereof, the Secretary General of the International Criminal Police Organization - Interpol and the Secretary General of the
International Council of Museums have signed the present Memorandum of Understanding in duplicate, in French and English, both texts being

authentic, on the dates appearing under their respective signatures.

For the ICPO-Interpol:
R.E. Kendall, Q.P.M.
Secretary General .

For the International Council of Museums:
M.A. Manus Brinkman
Secretary General

Date: 11 Aprit 2000 000193
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MEMORANDUM OF UNDERSTANDING
BETWEEN |
THE U.S. DEPARTMENT OF THE INTERI(?)R
AND THE WORLD BANK
CONCERNING THE ESTABLISHMENT OF A
FRAMEWORK FOR TECHNICAL COOPERATION ON

PROJECTS RELATING TO NATURAL AND CULTURAL
RESOURCE CONSERVATION
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Memorandum of Understanding
between
the U.S. Department of the Interior
and the World Bank
Concerning the Establishment of a Framework for .
Technical Cooperation on Projects Relating to
Natural and Cultural Resource Conservation

Scope and Objectives

1. The U.S: Department of the Interior (hereinafter referred to as:"DOI") and the
International Bank for Reconstruction and Development and the International
Development Association (hereinafter referred to, collectively, as the "World Bank")
hereby agree to pursue technical cooperation in accordance with this Memorandum of
Understanding (hcreinafter referred to as the "Memorandum"). The purpose of this
Memorandum is to provide a framework for the provision of technical assistance by DOI,
with respect to natural and cultural resource conservation, regarding projects supported
by the World Bank.

Cooperative Activities

2, Cooperation under this Memorandum may involve one or more bureaus of the DOJ,
particularly the National Park Service and the Fish and Wildlife Service. Forms of
cooperation under this Memorandum may consist, without limitation,:of training and
on-site technical assistance and exchanges of technical information. Specific areas of
cooperation may iuclude, but are not limited to:

e protection and conlinuing maintenance, restoration and rehabdxtanon of natural and
cultural resources

visitor management and services

community and indigenous peoples’ participation

development of low-impact transportation systems

training in tourism-related infrastructure and micro-enterprises

archaeological and historic monument preservation

environmental monitoring systems

Availability of Resources

3. Cooperative activities under this Memorandum shall be subject to the availability
of personnel, resources, and funds. This Memorandum shall not be construed to obligate
any particular expenditure or commitment of resources or personnel. The Parties to this'
Memorandum shall agree in writing as to the terms of such cooperation or assistance
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before the commencement of each such activity, as provided for under paragraph 5,
below,

Planning and Revicw of Activities

4.  Each Party shall designate a principal representative. These representatives shall
meet as needed to review the activities under this Memorandum and develop proposals
for future activitics, as appropriate. The initial rgpresentatives shall be as follows:

For the DO1: The Sccretary of the Interior or his/her designated representative, or the
Director of the National Park Service or bis/her designated representative.

For the World Bank: The Vice-President and Head of Network, Environmentally and
Socially Sustainablc Devclopment Network, or histher designated representative. Each
Party’s represcnjalivc may meet semi-annually to review progress under this

Memorandum.

Specific Project Agreements

5.  Any specific activity carried out under the cooperative framework: established by
this Mcmorandum shall be agreed upon in advance by the Parties in writing. Such
agreement shall sct forth, in terms appropriate to the activity, a work plan, staffing
requirements, cost cstimates, funding sources, and other undertakings, ‘obligations, or
conditions not included in this Memorandum.

Miscellaneous Provisions

6.  Neither Panty to this Memorandum shall make any commitments or take any
positions on behalf of the other without that Party's written consent. In addition, each
Party shall maintain the right to express its opinions individually. :

7.  Nothing in this Memorandum shall create or imply a partnership or joint venture,
and ncither Party to this Memorandum shall have the authority to create any obligations

on behalf of the other Party.

8.  This Memorandum shall be effective for three years, beginning on the date of
signature. It may be modified only by written agreement between the Parties. Each Party
may terminate this Memorandum upon written notification to the other Party. Unless
otherwise agreed, the termination of this Memorandum, whether by expiration or by-
notice of a Party, shall not affect the validity or duration of activities relating to projects
under agreements between the Parties that have been initiated prior to such termination. -
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FOR THE U.S. DEPARTMENT OF THE - FOR THE WORLD BANK
INTERIOR

Signaturc:%ﬂ& M Signature: '/gAA / O‘Qﬂ O
Name: HEPHERN] C. SAUNPERS ’Namc: \ﬂ\/\ &O\ﬂﬂéoi/\. .

rd

Tlitle: Title:
‘fmunﬁssismm Sccretary, for Fish and Wildlife and _
* arks _ . Vice President, ESSD
Date: Date:
March 13, 2000 March 13, 2000

“#@ca/—,di.qﬁ_.

/?L &P#JMN—A,J

Title:
Director, National Park Service

Date:
March 13, 2000
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MEMORANDUM OF UNDERSLANDING
between the

NATIONAL PARK SERVICE of the
DEPARTMENT OF THE INTERIOR of the
UNITED STATES OF AMERICA

and

PARKS CANADA of the
DEPARTMENT OF CANADIAN HERITAGE of the
GOVERNMENT OF CANADA

on

COOPERATION IN MANAGEMENT, RESEARCH, PROTECYTTON, CONSERVATION,
AND PRESENTATION OF NATIONAL PARKS AND NATIONAL HISTORIC SITES

The National Park Service of the Department of the Interior
ol Lhe UnilLed SlLales of Bmerica and Parks Canada of the
Department of Canadian Heritage of the Governmenl of Canada,
hereinafter the Participants: '

Recognizing lLhe advanced cogperation which exists between
the National Park Service and Parks Canada, hereinafter referred
Lo as Lhe "Parlicipanls™, in Lhe management, planning,
development, prescrvation, rcescarch and conservation of national
parks, national historic sites, and national cultural heritage
resources and sites of the United Stales and Canada;

Noting the mutual objectives and interest:s ol Lhe
Parlicipanls declared in lLhe "Convention Concerning the
Protection of the World Cultural and Nalural Horitage" adopted at

Paris, November 16, 1872;

Aware that cultural heritagce properties and sites on the
national territory of cach Participant commemorate archeological
and historical evenlts and periods Lhal. are of significance to-
both nations and, in many cascs, to the world heritage; ‘

Recognizing that such sites and properties in both
countrics, the United States and Canada, represent irreplaceéblé 5
elements of the heritage and identity of the people ol both .

nations;

Noting the mutual interest in continuing and strengthening
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the management and conservation of national parks close or
contiguous with the border for the purpose of conserving shared

ecosystems;

Recognizing the importance and relevance of ecological, and
commemoralive integrity in the design, managcment and operations
of national parks and protected herilLage sites for the purpose of
prescrving and conserving these areas for the use and enjoyment
of present and future generations:;

Convinced that regular and sustained cooperation between the
Participants is of significant mutual bencfil in enhancing their
respective programs and responsibilities;

Have reached the following understanding:

ARTICLE I

This Memorandum has as its objective the creation of a
framework for cooperation and coordination between the
Participants concerning the - commemoration, conservation and
presentation of natural and culiural heritage sites.

ARTICLE II

1., The Participants will establish an Intergovernmental
Commilleae, Lo be co-chaired by the Direcior of the National Park
Service and the Nssistant Deputy Minister of Parks Canada or
their designated representative, to review and discuss progress
on projects, possible areas for future cooperalion and issues
between the Participants. The Committee will meet periodically,

alternating between the two countries.

2. The Commitlee will review and update the 1list of substantive
and geographic areas of high priority for cooperation and

col laboration between the Participants, as sel forth in the
Appendix. The Co-chairs will designate appropriate
representatives to oversee, direct, jointly neyoliate, approve,
implemenl and monitor the proqress of cooperative activities
developed to accomplish thec objectives outlined in Lhis

Memorandum.

3. Summaries of the progress of activities undertaken by the
Participants will be provided Lo the Intergovernmental Committce
for its review during its meeting, as rcequesled, Documentation -
will contain a description, goals and objectives, procedirea,
identificalion of participants and timing. Any changes to the
agreed upon areas of cooperation will have concurrence of the
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Co—chairs.

ARTICLE III

1. The forms of cooperative activities under Lhis Memorandum
may include exchanges of technical and professional information:
participalion in joint seminars, conferences, training courses
and workshops in arcas of professional and technical intcrest;
joint planning and research teams; and, exchanges and/or
secondment of personnel, specialists and consultants.

2 Topics of mutual interest and benefit for ovngoing or future
cooperative activities may include but are not limited to:

. Strenglhening participation in the World Heritage
Convention, and complementary participation in

international membership organizations such as The
World Conscrvation Union (IUCN) and particularly its
World Commission on Protocted Areas, Lhe' International
Council on Monuments and Sites (LCOMOS), and the
International Centre for the Study of the Preservation
and Restoration of Cultural Property (ICCROM) and
mnultilateral conservation initiatives such as Biospherec

Reserves.

B. = Examination of issues in the conservation and
management of heritage rcsources, and the
planning, development, management and
administration of nationally and internatiomally
significant areas and their role in regional economic
development and cnvironmenktal planning.

C. Research, inventory, documentation and monitoring of
natural and cultural heritage resources and sites
and related conservation Lechnologies.
D. Planning, sustainable design and appropriale
development of protected heritage sites.

E. General public information programs and materials to
increase understanding of and community supportl

for conservation objectives and heritage.

T, Joinlk identification, conservation, and interprafatinn
of heritage sites and transboundary resocurces of
shared significance Lo the people of the Unlted States

- and Canada.

G. Development, when feasible, of joint heritagé'tourism
initiatives.
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[ High priority geographic areas of potenlial cooperation
between the Participants are set forth in the Appendix to this
Memorandum. The Appendix will be reviewed and updal.ed during the
meelings of the Intergovernmental Committee.

4. For involvement requesicd by Parks Canada that extends into
subjects outside Lhe scope of National Park Service, the National
Park Service may, with the concurrencc of Parks Canada, and to
the extent compalible with existing laws, regulations and
policies of the Government of the United States of America,
enlist the parlicipation of other organizations or agencies of
the United States of America in the development and
implementation of activities within the scope of this Memorandum,
For involvement requcsted by National Park Service that extends
into subjects outside the scope of Parks Canada, Parks Canada
may, with the concurrence of the National Park Service, and to
the extent compatible with existing laws, requlations and
policies of the Government of Canada, enlist the participation ol
other organizations or agencies of the Government of Canada, in
the development and implementation of activities within the scope

of this Memorandum.

5. Where the Parlicipants decide an initiative is of paramount
importance, and where opcrational policies nced to be modified or
amended to permit the initiative to proceed, the Participants
concur amendment and modification of existing instruments will be

considered and may be undertaken.

ARTICLE IV -

Cooperation under Lhis Memorandum will be subject to the
availability of funds and personnel to each Participant, and to
the laws and regulations of each country. The nalure and extent
of [unding for each projecl or activity will be decided upcon by

the Participants before its commencement.

ARTICLE V

Information transmitted by one Participanl: to the other
Participant under this Memorandum will be accurate Lo the best
knowledge and belief of the transmitting Participant. The.
transmitting Participant does not warrant the suitability of Lhe
information Lransmitted for any particular use of or appllcatlon

by the receiving Participanl.,

ARTICLE VI

. 1000201
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Nothing in this Memorandum will be construed to prcjudice
other existing or future Agreements concluded between the
Governments of the United States of Nhmerica and Canada, nor will
it affect the rights and obligations ol the two Governments under
internalional agreements to which they are a party.

ARTICLE VI1

- This Memorandum will take effect upon signature, and will
remain in effect for five years. It may be extended, amcnded and
annexed by written mutual consent of the Participants.

This Memorandum may be terminated at any lLime by either
Participant, upon written notification through their diplomatic
channels, such notification to be effeclive ninety days after Lhe
date of notitication. The termination of the Memorandum will not
affect the validity or duration of projects under this
Memorandum, which are inilialed prior to such termination,

subject to availability of funds.

Done at Washington,on this 20th day of May 1998, in duplicate, in
English and French, both texts being equally valid.

FOR THE NATIONAL PARK SERVICE FOR PARKS CANADA QF THE
OF THE U.S. DEPARTMENT OF TIIE DEPARTMENT OF CANADIAN
INTERIOR OF THE UNITED STATES HERITAGE OF THE

OF AMIERICA: GOVERNMENT OF CANADA:
Original signed by Robert G.Stanton Original signed by Tom
LeeDirector Assistanl Depuly

Minister
National Park Service

Parks Canada
Witnessed by:

original signcd by

Original signed by Don Barry
Andy Mitchell
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MEMORANDUM OF UNDERSTANDING
BETWEEN

THE NATIONAL PARK SERVICE
OF THE DEPARTMENT OF THE INTERIOR
OF THE UNITED STATES OF AMERICA

AND

THE NATIONAL COUNCIL FOR CULTURE AND THE ARTS
THROUGH THE NATIONAL INSTITUTE OF ANTHROPOLOGY AND HISTORY
OF THE UNITED MEXICAN STATES

ON

COOPERATION IN THE IDENTIFICATION, CONSEF&VAT!ON,
MANAGEMENT AND RESEARCH IN
CULTURAL HERITAGE SITES

The National Park Service of the Department of the Interior of the United Stales of 2merica, hereinafter
referred to as "NPS", and the National Institute of Anthropology and History of the United Mexican States,
hereinafter referred to as "INAH";

RECOGNIZING the mutual interests and the similar scientific, technical, and legal r:sponsibilities of NPS
and INAH, hereinafter referred to as the "Parties”, for the conservation and presentation to the public of the
cultural heritage of the United States of America and the United Mexican States, respectively;

CONSIDERING the mutual objectives and interests of the Parties established in the: Convention
Concerning the Protection of the World Cultural and Natural Heritage of November 16, 1972,

\RECOGNIZING that Article 6 of the Convention Concerning the Protection of the World Cultural and
Natural Heritage promotes technical cooperation between and among the member nations to achieve its
objectives:

NOTING the involvement and responsibilities that representatives of the Parties have in supportofthe
United States of America's and the United Mexican States' membership on the Woild Heritage Committee;

AWARE that numerous cultural heritage sites on the national territory of the United States of America and

the United Mexican States commemorate archeological and historical events and p-eriods that are of
importance to the national patrimony of both nations and, in several cases, to the world heritage;
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RECOGNIZING that those sites in the United States of America and the United Mexican States
represent ireplaceable elements of the heritage and identity of the people of both nations, and
have a vitat role in education and economic development through cultural tourisny;

CONSIDERING the value of closer technical cooperation, and the exchange of information and
specialists to both the Parties;

NOTING the mutual interest in strengthening cooperation between the Parties in the exchange of
information and informal education activities for the management and operation f cultural heritage
sites;

BY MEANS OF THIS MEMORANDUM OF UNDERSTANDING have agreed as “ollows:

ARTICLE 1

The objective of this Memorandum of Understanding is the creation of a framework for cooperation
between the Parties for the conservation and management of historical and cultural heritage sites
of shared importance to the United States of America and the United Mexican States.

ARTICLE 2

1. The Parties will meet periodically, when they consider it necessary and altenating between
both countries, to review, formulate and update ongoing and proposed cooperctive projects and
activities in order to accomplish the objectives established in this Memorandurr of Understanding.

2. Each Party shall designate a Coordinator to direct, approve and monitor the: progress of
cooperative technical projects and activities developed to accomplish the objectives established in
this Memorandum of Understanding. The Coordinators shall be the Director of NPS, or his
designated representative, for the United States of America and the Director Gzneral of INAH, or
her designated representative, for the United Mexican States.

3. The Coordinators shall be responsible for receiving documentation, and for reviewing and
deciding on proposed cooperative projects and activities, and for all communications between the
Parties regarding formal project proposals, schedules and responsibilities. Thiz Coordinators will
decide, by mutual consent, the approval of the proposed projects and the convinuity of ongoing
projects contemplated by this Memorandum of Understanding.

4. Cooperative technical projects considered under the terms of this Memoradum of
Understanding will be jointly evaluated and approved by the Coordinators. The corresponding
documentation and information for the proposed projects and activities will be presented by either
Party and shall contain a project description, its objectives, a calendar of activities with a
conclusion date, required equipment and personnel and the estimated costs for each Party.
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5. The Parties will be considered as principal collaborators on all projects and aclivities approved
in the terms of this Memorandum of Understanding. Each project will be carried out under the
supervision of a leam leader for NPS and INAH, designated by the Coordinators faor each one of
the Parties. The team leaders will jointly develop each project and submit a final report.

6. Any change to the agreed projects shall have the approval of both Coordinators.

ARTICLE 3

1. The cooperative activities under the terms of this Memorandum of Understanding may consist
of the provision and exchange of technical information; the conduct of and participation in
workshops, fraining courses, conferences, and symposia in topics of professiona and technical
interest; the exchange of specialists in fields of mutual interest in agreement with the programs of
both nations; the planning, research, and iraining in other areas of interest; and cther cooperative
activities as joinlly agreed upon.

2. The specific areas of mutual interest and benefit for cooperative activities may include, but not
be limited to:

A. Ongoing cooperation in the analysis of lopics related to the conservation and
management of cultural heritage sites and in the development and operation of
protected areas and sites for the conservation of cultural heritage;

B. Research and fraining for the inventory and documentation of cultural heritage
sites and techniques or technologies related to those activities;

C. Planning and design for the development and interpretation of protect:d
cultural heritage sites;

D. The preparation of programs and materials for general education and public
information to increase understanding o support the conservation of cultural heritage
sites;

E. Research on the role of cultural tourism in support of the protection and
. conservation of cultural heritage sites;

F. Ongoing technical cooperation to identify, conserve and interpret cubural
heritage sites of importance to the people of each nation;

G. Technical cooperation to identify, document, conserve and interpret
submerged cultural sites of importance and within the territory of each nition;

H. - The development of specialized historical studies on cultural sites.'paftictilériy '

those of importance to the history and pre-history of both the United States of
America and the United Mexican States;
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1. The realization of appropriate meetings and specialized studies to cootdinate
the actions of both nations in promoting the objectives and terms of the
Convention Concerning the Protection of the World Cultural and Natural Feritage;

Either of the Parties may propose additional specific areas of mutual interest and henefit for
cooperative activities, which shall be jointly evaluated and approved by the Coord nators.

3. For any involvement requested by INAH that extends into subjects outside the scope of NPS,
NPS may, with the consent of INAH and to the extent compatible with existing laws, regulations
and policies of the United States of America, promote the participation of other or¢janizations or
agencies in the development and implementation of activities within the scope of Ihis Memorandum
of Understanding. In the same manner, for any involvement requested by NPS that extends into
subjects outside the scope of INAH, INAH may, with the consent of the NPS and fo the extent
compatible with existing laws, regulations and policies of the United Mexican Statzs, promote the
participation of other organizations or agencies in the development and |mplementauon of activities
within the scope of this Memorandum of Understanding.

ARTICLE 4

Cooperation under the terms of this Memorandum of Understanding will be subject to the
availability of funds and personnel of each Party and to the laws and regulations >f each country.
The nature and extent of funding of each project will be agreed upon by the Partizs before its
commencement, as established in the corresponding documentation.

ARTICLE 5
Information transmitted by one Party to the other Party under the terms of this Memarandum of
Understanding will be accurate to the best knowledge and belief of the transmitting Party. The
transmitting Party does not warrant the suitability of the information transmitted for any parbcu!ar
use or application by the receiving Party.

ARTICLE &
Nothing in this Memorandum of Understanding shall be construed to prejudice other existing or
future Agreements concluded between the Governments of the United States of America and the

United Mexican States, nor shall it affect the rights and obligations of the two Governments under
international agreements to which they are a party.

4
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ARTICLE 7

This Memorandum of Understanding shall enter into force upon signature; and shall remain in
force for five years. It may be extended or amended by written agreement of the Parties.

This Memorandum of Understanding may be terminated at any time by either Party, upon written
Notification ninety days in advance of such termination. .

Signed n the City of Washington on this tenth day of June, One Thousand Nine Hundred and
Ninety-Eight, in duplicate in English and Spanish,

FOR THE NATIONAL PARK FOR THE NATIONAL ZOUNCIL FOR
SERVICE OF THE DEPARTMENT CULTURE AND THE ARTS OF

OF THE INTERIOR OF THE THE UNITED MEXICAN STATES:
UNITED STATES OF AMERICA:

KMAM

Robert G. Stanton
Director
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DEPARTMENT OF THE INTE'HlOH
Office of the Secretary

43 CFR Part 10

RIN 1024-ACO07

Native American Graves Protection
and Repatriation Act Regulations

AGENCY: Department of the Interior.
ACTION: Final rule.

SUMMARY: This final rule establishes
definitions and procedures for lineal
descendants, Indian tribes, Native
Hawaiian organizations, museums, and
Federal agencies to carry out the Native
American Graves Protection and
Repatriation Act of 1990. These
regulations develop a systematic process
for determining the rights of lineal
descendants, Indian tribes, and Native
Hawalian organizations to certain
Native American human remains,
funerary objects, sacred objects, or
objects of cultural patrimony with
which they are affiliated.

EFFECTIVE DATE: This final rule will take
effect on January 3, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Francis P. McManamon, Departmental
Consulting Archeologist, Archeological
Assistance Division, National Park
Service, Box 37127, Washington DC

* 20013-7127. Telephone: (202) 343—-
4101. Fax: {202) 523-1547.

SUPPLEMENTARY INFORMATION:

Background

On November 16, 1990, President
George Bush signed into law the Native
American Graves Protection and
Repatriation Act, hereafter referred to as
the Act. The Act addresses the rights of
lineal descendants, Indian tribes, and
Native Hawaiian organizations to
certain Native American human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
with which they are affiliated. Section
13 of the Act requires the Secretary of
the Interior to publish regulations to
carry out provisions of the Act.

Preparation of the Rulemaking

The proposed rule (43 CFR Part 10)
for carrying out the Act was published
in the Federal Register on May 28, 1993
(58 FR 31122). Public comment was
invited for a 60-day period, ending on
July 27, 1993. Copies of the pronsed
rule were sent to the chairs or chief
executive officers of all Indian tribes,
Alaska Native villages and corporations,
Native Hawaiian organizations, national
Indian organizations and advocacy
groups, national scientific and museum

organizations, and State and Federal
agency Historic Preservation Officers
and chief archeologists.

Eighty-two written comments were
received representing 89 specific
organizations and individuals. These
included thirteen Indian tribes, ten
Native American organizations, nine
museums, seven universities, three
national scientific and museum
organizations, eleven state agencies,
nineteen Federal agencies, nine other
organizations, and eight individuals.

.Several letters represent more than one

orpanization. Comments addressed
nearly all sections and appendices of
the proposed rule. All comments were
fully considered when revising the
proposed rule for publication as a final
rulemaking.

Given the volume of comments, it is
impractical to respond in detail in the
preamble to every question raised or.
suggestion offered. Some commenters
pointed out errors in spelling, syntax,
and minor technical matters. Those
errors were corrected and are not
mentioned further in the preamble. In
addition, many commenters made
similar suggestions or criticisms, or
repeated the same suggestion for
different sections of the proposed rule.
In the interest of reducing the length of
the text, comments that are similar in
nature are grouped and discussed in the
most relevant section in the preamble.
Some comments pointed out vague and
unclear language. Clarifying an
ﬁ}almatory language was added to the

e and preamble.

Changes in Response to Public
Comment

Section 10.1

This section outlines the purpose and
applicability of the regulations. Three
commenters recommended including
specific reference to the applicability of

e rule to provisions of the United
States Code regarding illegal trafficking:
Section 4 of the Act, whlﬁ deals with
illegal trafficking in *'Native American
Human Remains and Cultural Items,” is
incorporated directly into Chapter 53 of
title 18, United States Code, and does
not require implementing regulations.
For that reason, a section regarding
section 4 of the Act has not been
included in these regulations.

One commenter recommended
including language to guarantee “that
these collections will remain intact and
always be available to qualified
researchers...” Another commenter
recommended amending the regulations
to preclude the removal of prehistoric
skeletal and cultural materials from the
nation's museums. The drafters consider

the proposed changes contrary to the
intent of the Act as reflected in statutory
language and legislative history.

One commenter recommended
additional language addressing Federal
trust responsibilities and triba
sovereignty. These regulations are
consistent with the United States’ trust
responsibilities to Indian tribes.

Three commenters recommended
amending the rule to apply to territories
of the United States. The rule of
statutory construction stipulates that
Federal law applies to United States
territories only when specifically
indicated. No such reference is
indicated in either the statute or its
legislative history. It is inappropriate to
use regulations to extend applicability
to areas not defined in the Act.

Section 10.2

This section defines terms used
throughout the regulations. One
commenter recommended listing the
definitions alphabetically instead of
thematically under the present
categories of “participants,” “human
remains and cultural items,"” “cultural
affiliation,” “location,” and :
*“procedures.” A thematic organization
has been retained. However, the
subsections have been retitled and
reorganized. The new subsections are (a)
who must comply with these
regulations?; (I:S who has standing to
make a claim under these regulations?;
(c) who is responsible for carrying out
these regulations?; (d) what objects are
covered by these regulations?; (e) what
is cultural affiliation?; (f) what types of
lands do the excavation and discovery
provisions of these regulations apply
to?; and (g) what procedures are
required by these regulations?

Subsection 10.2 (a) includes
definitions of those persons or
organizations who must comply with
these regulations.

One commenter r ;ked for clarification
as to whether all Federal agencies as
defined in § 10.2 (a)(4) (renumbered as
§10.2 (a)(1)) must comply with
provisions of the Act. All Federal
agencies, except the Smithsonian
Institution, are responsible for
completing summaries and inventories
of collections in their control and with
ensuring compliance regarding
inadvertent discoveries and intentional
excavations conducted as part of
activities on Federal or tribal lands.
Three commenters and the Review
Committee authorized under section 8
of the Act requested clarification of the
exclusion of the Smithsonian Institution
as a Federal agency. Sections 2 (4) and
2 (8) of the Act specifically exclude the
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Smithsonian Institution from having to
comply with the provisions of the Act.
The legislative history of the Act is
silent as to the reason for this exclusion.
The exclusion is likely to have been
based on prior passage of the National
Museum of the American Indian Act in
1989 that included provisions requiring
the repatriation of human remains from
all of the Smithsonian Institution's
constituent museums.

Seven commenters requested
clarification of the definition of Federal
agency official in §10.2 (a)(5)
(renumbered as § 10.2 (a)(2}). One
commenter recommended chan%:ng the
term to Federal land manager. The
definition included in the proposed rule
applies to both individuals with
authority for the management of Federal
lands and individuals with
responsibility for the management of
Federal collections that may contain
human remains, funerary objects, sacred
objects, or objects of cultural patrimony.
Since responsibility for the latter task
may fall to Federal agency officials who
do not manage land, the recommended
change has not been made. Four
commenters recommended changes in
the definition of Federal agency official
to reflect that a Federal agency may
have more than one del authority.
The definition was rewritten to reflect
this concern. One commenter
recommended stipulation of a specific
date by which each agency must
delegate individuals to perform the
duties relating to these regulations,
Such a deadline is unnecessary as all
Federal agencies have already named
their contacts. A listing of Federal
agency officials for each agency is
available from the Departmental
Consulting Archeologist.

Seven commenters requested
clarification of the definition of museum
in §10.2 (a)(6) (renumbered § 10.2
(a)(3)). One commenter recommended
replacing the term “human remains or
cultural items" with *Native American
artifacts” to reflect the expanded
reporting of “collections that may
contain unassociated funerary objects,
sacred objects, or objects of cultural
patrimony" in the summaries required
in § 10.8. The specific focus of the Act
and the rule remains limited to Native
American human remains, funerary
objects, sacred objects, and objects of
cultural patrimony, and not the broader
category of Native American artifacts.

e commenter recommended
providing a definition of the term
*‘possession of, or control over™ in the
first sentence of the definition. One
commenter recommended requiring
museums take responsibility for all
human remains, funerary objects, sacred

objects, or objects of cultural patrimony:
in their possession that were originally
excavated intentionally or discovered
inadvertently by Federal agencies on
non-Federal lands. All museums or
Federal agencies with Native American
collections should consider carefully
whether they have possession or control
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony as defined in § 10.2 (a)(3)(i)
and (a)(3)(ii).

Eleven commenters recommended
changes to the definitions of possession
in §10.2 (e)(5) (renumbered §10.2
(a)(3)(i)) and control in §10.2 (e)(6*
(renumbered § 10.2 (a)(3)(ii)). One
commenter recommended giving both
terms their ordinary and customary
meaning in the regulations. Two
commenters ol:Lected to use of “legal
interest” in both definitions on the
grounds that under common law,
museums and Federal agencies do not
have sufficient legal interest in human
remains to do anything with them. Two
commenters questioned including items
on loan to a museum in a summary or
inventory since the items are not the
property of the museum. One
commenter recommended deleting the
definition of control as it would require
Federal bureaucrats and museum
officials to make complicated legal
determinations. Examples designed to
clarify the uses of possession and
control have been added to these

_ sections to address the concerns

reflected in these comments. Two
commenters questioned whether
“control” applied to museum
collections or to Federal lands. The term
applies to human remains, funerary
objects, sacred objects, or objects of
cultural patrimony in museum or
Federal agency collections or excavated
intentionally or discovered
inadvertently on Federal or tribal lands.
One commenter recommended that the.
definition specifically address Federal
agency responsibilities for collections -
from Federal lands being held by non-
governmental repositories. Federal -
agencies are responsible for the
appropriate treatment and care of such
collections.

One commenter requested
clarification of the exclusion of
procurement contracts from “Federal
funds” in § 10.2 (a)(6) (renumbered
§10.2 (a)(3)(iii)). Procurement contracts
are not considered a form of Federal-
based aid but are provided to a
contractor in exchange for a specific
service or product. One commenter
requested deletion of the last two
sentences of the definition that clarify
the applicability of the rule to museums
that are part of a larger entity that

receives Federal funds, questioning if

. the legislative history supports such an

interpretation. One commenter
supported the present definition of
institutions receiving Federal funds.
Application of Federal laws to
institutions that receive Federal funds is
common, being used with such recent
legislation as the Americans with
Disabilities Act. These laws typically
are interpreted to apply to'organizations
that are part of larger entities that
receive Federal funds. Two commenters
recommended specifying the
applicability of the rule to museumns
affiliated with certified local
governments and Indian tribal
museums. The rule applies to museums
that are part of certified local
governments. A tribal museum is
covered by the Act if the Indian tribe of
which it is part receives Federal funds
through any grant, loan, or contract
(other than a procurement contract).

. Subsection 10.2(b) includes
definitions of those persons or
organizations that have standing to
make a claim under these regulations.

Eight commenters recommended
changes in the definition of lineal
descendant in § 10.2 (a)(14)
(renumbered §10.2 (b)(1)). Two
commenters identified the definition as
too restrictive. The drafters realize that
claims of lineal descent require a high
standard but feel that this standard is
consistent with the preference for
repatriation to lineal descendants
required by the Act. Another commenter
presented a statistical argument to
indicate that all members of Indian
tribes might be recognized as lineal
descendants of human remains over
1,000 year old. Regardless of the
statistical possibilities that someone
might be related to another, the
definition of lineal descent requires that
the human remains, funerary objects, or
sacred objects under consideration be
from a known individual. It is highly
unlikely that the identity of an
individual that lived 1,000 years ago is
known, or that it is possible to trace
descent directly and without
interruption from that known individual
to a living individual. One commenter
recommended replacing the “known’
Native American individual” from
which lineal descent is traced with
“known individual of a tribe.” The term
Indian tribe as used in these regulations
refers only to'those contemporary tribes,
bands, nations, or other organized
Indian groups or communities that are
recognized as eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians. Requiring the known .
individual to have been a member of the
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same Federally recognized Indian tribe
as their lineal descendant would limit
repatriation to only the most recent
human remains, funerary objects, or
sacred objects and is not supported by
the statutory language or legislative
history. One commenter recommended
deleting reference to use of the -
“traditional kinship system.” Reference
to traditional kinship systems is
designed to accommodate the different
systems that individual Indian tribes
use to reckon kinship. One commenter
recommended that the definition should
also allow more conventional means of
reckoning kinship. The definition has
been amended to include the common
law system of descendance as well as
the traditional kinship system of the
appropriate Indian tribe or Native
Hawaiian organization. One commenter
recommended defining an additional
class of “lineage members™ or
“kindred"—individuals that are not
lineal descendants in the biological
sense of the term but are related by the
traditional kinship system—and then
giving these individuals a secondary
priority for making a claim after lineal
descendants but before culturally
affiliated Indian tribes. Determinations
of griority between blood descendants
and descendants by some other
traditional kinship system are more
properly resolved in specific situations
rather than through general regulations.
One commenter recommended
clarifying the definition of Indian tribe
in §10.2 (a)(9) (renumbered §10.2
{(b)(2)) to ensure timely notification.
Seventeen commenters recommended
expanding the definition to include a
broader spectrum of Indian groups than
those recognized by the Bureau of
Indian Affairs (BIA). Several
commenters identified specific groups
they felt should have standing,
including: various bands or tribes in
California, Washington, and Ohio;
Native American organizations such as
the American Indian Movement; Native
American groups that “would be
eligible for recognition by the BIA if
they so chose to be"; and “bands
recognized by other Federal agencies.”
Section 12 of the Act makes it clear that
Congress based the Act upon the wnique
relationship between the United States
government and Indian tribes. That
section goes on to state that the Act
should not be construed to establish a
precedent with respect to any other
individual or organization. The
statutory definition of Indian tribe,
which specifies that such tribes must be
“recognized as eligible for the special
rograms and services provided by the
United States to Indians because of their

status as Indians,” precludes extending
applicability of the Act to Indian tribes
that have been terminated, that are
current applicants for recognition, or
have only State or local jurisdiction
legal status. :

- As was explained in the preamble of
the proposed regulations, the definition
of Indian tribe used in the Act was
drawn explicitly from an earlier version
of the bill (H.R. 5237, 101th Congress,
2nd Sess. sec. 2 (7), (July 10, 1990))
using a specific statutory reference. The
final language of the Act is verbatim
from the American Indian Self
Determination and Education Act (25
U.S.C. 450b). The earlier statute has
been carried out since 1976 by the BIA
to apply to a specific list of eligible
Indian tribes which has been published
in the Federal Register.

Four commenters found this
interpretation unduly narrow and
recommended interpreting the statutory
definition t:e:’pply to Indian tribes that
are recognized as eligible for benefits for
the special programs and services
provided by “any” agency of the United
States to Indians because of their status
as Indians. The Review Committee
concurred with this recommendation.
Based on the above recommendations,
the definition of Indian tribe included
in the regulations was amended by
deleting all text describing the process
for obtaining recognition from the BIA.
In place of this text, the final regulations
incﬁ'uds a statement identifying the
Secretary as responsible for creating and
distributing a list of Indian tribes for the
purpose of carrying out the Act. This list
is currently available from the
Deganmental Consulting Archeologist
and will be updated periodically.

One commenter recommended
deleting the reference to Alaska Native
corporations in the definition of Indian
tribe. The American Indian Self
Determination and Education Act, the
source for the definition of Indian tribe .
in the Act, explicitly applies to Alaska
Native corporations andli' as such,
supports their inclusion under the Act.
Alaska Native corporations are generally
considered to have standing under these
regulations if they are recognized as
eligible for a self-determination contract
under 25 U.S.C. 450b.

Two commenters recommended
deleting the final line of the definition
of Indian tribe in which Native
Hawaiian organizations are subsumed
for purposes of the regulations. The
Review Committee concurred with this
recommendation. The final sentence has
been deleted and the applicability of the
regulations to Native Hawaiian
organizations has been specified where
appropriate throughout the text. The

term Indian tribe official defined in
§10.2 (b)(4) has not been changed,
though the drafters wish to stress the
term’s applicability to the
representatives of both Indian tribes and
Native Hawaiian organizations.

Two commenters recommended
changes to the definition of Native
Hawaiian organization in §10.2 (a)(11)
(renumbered § 10.2 (b)(3)). One
commenter recommended specifying
that such organizations should have a
primary and stated purpose of the
‘“preservation of Hawaiian history," and
have expertise in Native Hawaiian
“cultural™ affairs. Two commenters
recommended requiring a Native
Hawaiian organization verify that more
than 50% of its membership is Native
Hawaiian. The statutory definition of
Native Hawaiian organization in section
2 (11) of the Act precludes expansion of
the criteria for identifying Native
Hawaiian organizations. An earlier
version of the bill (S. 1980, 101st Cong.
2nd sess. section 3 (6)(c), (September 10,
1990)) that eventually became the Act
included a provision requiring Native
Hawaiian organization to have “a
membership of which a majority are
Native Hawaiian." This provision was
not included in the Act. The legislative
history confirms that Con
considered the additional criterion and
decided not to include it in the Act.

One commenter recommended
rewriting the definition of Native
Hawaiian in §10.2 {a)(10) (renumbered
§10.2 (b)(3)) to include Pacific
Islanders. The statutory definition of
Native Hawaiian in section 2 (10) of the
Act precludes expansion of this
definition to include Pacific Islanders
who are not descendants of the
aboriginal people who, prior to 1778,
occupied and exercised sovereignty in
the area that now constitutes the State

of Hawaii.
Three commenters recommended

changes to the definition of Indian tribe

. official in § 10.2 (a)(12).(renumbered

§10.2 (b)(4)). One commenter
recommended specifying that Indian
tribe official means the tribal chair or
officially designated individual. One
commenter recommended allowing
designation by the governing body of an
Indian tribe “or as otherwise provided
by tribal code, policy, or procedure.”
One commenter recommended that the .
designated person need not be a
member of that Indian tribe. The
definition of Indian tribe official was
amended to identify the principal leader
or the individual officially designated or
otherwise provided by tribal code,
policy or established procedure. This
person need not necessarily be a
member of the particular Indian tribe.
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Subsection 10.2 (c) includes
delinitions of those persons or
organizations that are responsible for
carrying out these regulations.

One commenter requested
clarification of the role of the

'Departmental Consulting Archeologist
defined in Section 10.2 (a){(3)
(renumbered § 10.2 (c)(3))- The
Departmental Consulting Archeologist
was delegated by the Secretary of the
Interior with responsibilities for drafting
regulations, providing staff support to
the Review Committee, administering
grants, and providing techmical aid
under the Act.

Subsection 10.2 (d) includes
definitions of the objects covered by
these regulations.

One commenter recommended that
the definition of Native American in
§ 10.2 (a)(8) (renumbered § 10.2 (d))
specifically include Native Hawaiians.
The definition already includes Native
Hawaiians. To clarify the ﬁpllcebility
of the rule, the definition of Native
American was rewritten to specifically
include tribes, people, or cultures
indigenous to the United States,
“including Alaska and Hawaii.” The
drafters point out that “Native
American” is used in the Act and in
these rules only to refer to particular
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
and not to any living individual or

group of individuals.
Thirteen commenters recommended

changes to the definition of human
remains in § 10.2 (b)(1) (renumbered
§10.2 (d)(1)). One commenter
recommended ding the definition
to include all human remains, not just
those of Native Americans. The Act is
designed specifically to address the
disposition or repatriation of Native
American human remains, funerary
objects, sacred objects, or objects of
cultural patrimony and not to cover all
human remains. Three commenters
recommend~d excluding disarticulated
and unassociated human remains, such
as isolated teeth and finger bones, from
repatriation. Two commenters
recommended amending the definition
to include only those human remains .
*‘associated with the body at the time of
death,” to eliminate such things as
extracted or lost teeth, cut finger nails,
coprolites, blood residues, and tissue
samples taken by coroners. One
commenter recommending deleting the
exemplary clause—"including but not
limited to bones, teeth, hair, ashes, or
mummified or otherwise soft tissue"—
as being overly limiting. The Act makes
no distinction between fully-articulated
burials and isolated bones and teeth.
Additional text has been added

excluding "naturally shed” human
remains from consideration under the
Act. This exclusion does not include
any human remains for which there is
evidence of purposeful disposal or
deposition. The exemplary clause has
been deleted. One commenter.requested
clarification as ta whether the
regulations would apply to blood sold
or given to a blood bank by an
individual of Native American ancestry.
The blood bank would not be subject to
repatriation having been freely given.
One commenter supported considering
human remains that had been
incorporated into a sacred object or
object of cultural patrimony be
considered as part of that cultural item
for the purpose of determining cultura
affiliation. Two commenters :
recommended excluding human
remains incorporated into cultural items
from repatriation since, as one said, they
were “objectified by their original
makers and owners, not the institutions
that might house them now.” One
commenter requested clarification
regarding the status of human remains
that were not freely given but that have
been incorporated into objects that are
not cultural items as defined in these
regulations. The legislative history is
silent on this issue. Determination of the
proper disposition of such human
remains must necessarily be made on a
case-by-case basis. One commenter
recommended deleting reference to
human remains that have been
incorporated into a funerary object,
sacred object, or object of cultural
patrimony, in that any change in the
character of the human remains,
including the definition, would only
further their dishonor. Three
commenters asked for clarification in
how to determine whether human
remains incorporated into a funerary
object, sacred object, or object of
cultural patrimony were freely given.
The provision regarding determination.
of the cultural affiliation of human
remains that had been incorporated into
a funerary object, sacred object, or object
of cultural patrimony was
mcummenged by the Review Committee
to preclude the destruction of items that
might be culturally affiliated with one
Indian tribe that incorporate human
remains culturally affiliated with
another Indian tribe.

Two commenters recommended
changing the definition of cultural items
in § 10.2 (b)(2). One commenter
recommended broadening the definition
to include any and all objects deemed
to have cultural significance by an
Indian tribe. Cultural items are defined
in the Act to include human remains,

funerary objects, sacred objects, and
objects of cultural patrimony. The term
was redefined in the proposed
regulations to include funerary objects,
sacred objects, and objects of cultural
patrimony, and not human remains to
address the objections some individuals
had expressed aver referring to human
remains as “'‘cultural items." Two
commenters recommended retaining the
statutory definition. The term has been
changed to read "human remains,
funerary object, sacred object, or object
of cultural patrimony" throu%hout the
rule to ensure clarity. The definition of
“cultural item" has been deleted
throughout the text.

' One commenter recommended
combining the definitions of associated
funerary object in §10.2 (b)(3) and
unassociated funerary object in § 10.2
(b){4) into a single definition of funerary
object. The two definitions have been
combined in §10.2 (d)(2).

Ten commenters recommended
changes to the definition of associated
funerary object in §10.2 (b)(3) and
unassociated funerary object in § 10.2
(b)(4) (combined and renumbered §10.2
(d)(2)). One commenter recommended
rewriting both definitions to make a
distinction between objects associated
with individual human remains and
objects for which a funerary context is
suspected, but association with
individual human remains is not
possible. Another commenter objected
to what he considered an overly
rigorous standard of proof. The statutory
language makes it clear that only those
objects that are associated with
individual human remains are
considered funerary objects. The
distinction between associated and
unassociated funerary objects is based
on whether the individual human
remains are in the possession or control
of a museum or Federal :gency. One
commenter recommended deleting the
word “intentionally" in § 10.2 (b)(3)(i)
and § 10.2 (b)(4) since the term does not
occur in the statutory language. The
term is included to emphasize the
intentional nature of death rites or
ceremonies. Items that inadvertently
came into proximity or contact with
human remains are not considered
funerary objects. One commenter
questioned whether any objects
excavated intentionally or discovered
inadvertently on Federal or tribal land
after November 16, 1990, would fit these
definitions, since it requires the objects
be in the possession or control of a
Federal agency, and section 3 of the Act
seems to preclude Federal ownership of
such objects. Possession of funerary
objects excavated intentionally or,
discovered inadvertently on Federal or
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tribal land is sufficient to apply the
provisions of the statute to such
intentional excavations or imadvertent
discoveries.

Two commenters recommended
deletion of the clause “or near" from
§10.2 (b)(3) (renumbered § 10.2 (d)(2)),
indicating that it would require
museums to enter into debates about the
proximity of objects to human remains.
The clause was included to
accommodate variations in Native
American death rites or ceremonies.
Some Indian tribes, particularly those
from the northern plains,
ceremonies in which objects are placed
near, but not with, the humamn'remains
at the time of death or later. The drafters
consider these funerary objects.

One commenter recom ed
clarifying § 10.2 (b)(3)(i) (remmmbered
§10.2 (d)(2)(i)) by specifying that
funerary objects are “associated” even
when another institution has possession
or control of the human remains. The
drafters consider the statutory
definition, which is repeated in the rule,
to support this interpretatiom without
any additional modification. One
commenter recommended clarifying
§10.2 (a)(3)(ii) [renumbered § 10.2
(d)(2)(i)) by speglfyir;g that items made
exclusively for burial pu are
mns_idemg as associatgdmry
objects even if there are no associated
human remains. Items made exclusively
for burial purposes are considered -
associated funerary objects ewen if there
are no associated human remains, Four.
commenters recommended deleting the
final sentence of the definition of
unassociated funerary object in §10.2
(b)(4) [renumbered § 10.2 (dN2)],
objecting to the requirement that such
human remains were remowved from a
“specific” burial site. Another
commenter recommended deletin;
reference to the “prepondesamce of the
evidence” in the same sentemce, because
it implies an adversarial comtext which
is inappropriate for the process of
identifying unassociated fumerary
objects. In both of these instances, the
text of the regulations reflects exactly
the statutory text and has not been
madified. The final sentence of this
section was drawn from an explanation
of the definition in House Report 101~
877 (1990: page 2) and is taken to
represent Congressional intemt. Another
commenter recommended deleting
“reasonably believed to have been™
from §10.2 (b)(2)(ii). The phrase has
been deleted.

One commentor recommended
clarifying the definition of unassociated
funerary objects in § 10.2 (b}{4) to
exempt items exhibited intentionally
with individual human remains but

subsequently returned or distributed to
living descendants or other individuals.
The recommended language has been
added to § 10.2 (d)(2)(ii).

Ten commenters recommended
changes to the definition of sacred
objects in § 10.2 (b}(5) (renumbered
§10.2 (d)(3)). One commenter
recommended broadening the definition
to include any and all objects deemed
to have sacred significance by Indian
tribes and not just those objects needed
by traditional Native American religious
leaders for the practice of traditional
Native American religions by their
present-day adherents. Another
commenter recommended broadening
the definition to include specific objects
or geological features identified by
traditional Native American
practitioners as endowed with
sacredness due to the object’s past role
in traditional Native American religious
ceremony or on the basis of similar
objects having contemporaneous
religious significance or function in the
continued observance or renewal or a
ceremony. The statutory language and
legislative history indicate that this
definition was written carefully and
precisely. Expanding the definition to
include the types of items identified
above in the comments runs counter to

Congressional intent.
Four commenters recommended

changes in the definition of traditional
rcligious leader in § 10.2 (a)(13) :
(renumbered § 10.2 (d)(3)). Two
commenters recommended replacing
the phrase allowing such leaders to be
recognized “by members of that Indian
tribe” with “that Indian tribe.” The
drafters realize that allowing members
of an Indian tribe or Native Hawaiian
organization lo recognize traditional
re i%liiuus leaders may result in
conflicting claims. However, such issues
are best resolved by the members of the
Indian tribe or Native Hawaiian
orgsnization themselves. One .
commenter recommended replacing the
word *“or’ at the end of § 10.2(a)(13)(i)
with “and."” The two criteria listed are
intended as alternative methods for
identifying traditional religious leaders
and not as cumulative criteria. Another
commenter recommended specifying
that an individual's leadership role
must be based orr “‘traditional” religious
practices. The drafters consider whether
or not an individual's leadership in a
religion is based upon traditional
practice an inappropriate concern for
Federal regulations. '
Two commenters recommended
deleting the word “‘current” from the
first line of the definition of sacred
object since the term was not included
in the statutory text. The term was

deleted. One commenter objected to
*use"” being the measure to decide
whether an object should be repatriated,
suggesting instead right of possession as
the relevant standard. The necessity of
an object for use by present day
adherents of a traditional Native
American religion is critical in
identifying a sacred object, while
determination of right of possession is
necessary to determine whether the
sacred object must be repatriated to the
Indian tribe or Native Hawaiian
organization or may be retained by the
museum or Federal agency.

One commenter recommended
deleting the second sentence of the
definition of sacred object which he
considers to depart in major ways from
the statutory definition. The second
sentence of the definition was drawn
from the Senate Select Committee
Report (S.R. 101-473: p. 7) and helps
clarify the precise, limited use of this
category intended by Congress.

One commenter recommmended
including clarification in the definition
that: 1) sacred objects can not be
associated with human remains, as they
would then be funerary objects, and 2)
only in rare circumstances can
prehistoric items be sacred objects.
While this usually may be so, blanket
exclusion of any funerary object from
also being a sacred object is not
considered appropriate in that the
categories are not mutually exclusive.
Similarly, identification of sacred
objects from prehistoric contexts must
be made on a case-by-case basis.

One commenter agreed with the
inclusion of sacred objects that have
religious significance or function in the
continued observance or renewal of a
traditional Native American religious
ceremony or ritual. Another commenter
recommended deleting reference to
“renewal” in the second sentence,
stating that the issue was debated

- during the legislative process and final

statutory language does not include
reference to renewal of a traditional
Native American religious ceremony.
Language specifying the inclusion of
objects that function in the continued
observance or renewal of a traditional
Native American religious ceremony as
sacred objects was drawn from the
Senate Select Committee Report (S.R.
101—473: p. 7) and is thought to reflect
Congressional intent.

Three commenters requested
clarification as to who is responsible for
making the determination that a
particular item fits the definition of
sacred object. In all cases, the museum
or Federal agency official has the initial
responsibility for deciding whether an
object in its possession or contrpl fits
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the definition of sacred object. However,

if an Indian tribe or Native Hawaiian
organization does not agree with this
decision, it has recourse to challenge
directly the decision of the museum or
Federal agency. The Indian tribe or
Native Hawaiian organization may seek
the involvement of the Review
Committee if it is unsuccessful in its
direct appeal to the museum or Federal
agency.

Six commenters recommended
changes to the definition of objects of
cultural patrimony in § 10.2 (b)(6)
(renumbered § 10.2 (d)(4)]) One
commenter recommended deleting the
word “cultural” from the term “cultural
items” in the first sentence, in that the
current phrasing is circular. The word
has been deleted. One commenter
cautioned that the definition does not
recognize that internal disagreements
may occur within an Indian tribe or
Native Hawaiian organization about the
importance of an object of cultural
patrimony. Another commenter
recommended broadening the definition
to include those objects of ongoing
historical, traditional, or cultural
importance central to any sub-group of
an Indian tribe, such as a band, clan,
lineage, ceremonial society, or other
subdivisions. Claims for human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
by such sub-groups must be made
through an Indian tribe or Native
Hawaiian organization.

One commenter requested
clarification of the example of the Zuni
War Gods that appear to be both objects
of cultural patrimony and sacred
objects. An object can fit both categories
depending upon the nature of the
traditionj religion and the system of
property rights used by a particular
Indian tribe or Native Hawaiian
organization. Zuni War Gods present
such a case. In other cases, sacred
objects may have been owned privately
and, thus, are not considered objects of
cultural patrimony. One commenter
requested clarification as to who is
responsible for making the
determination that a particular item fits
the definition of object of cultural
patrimony. In all cases, the museum or
Federal agency official has the initial
responsibility for' deciding whether an
object in its possession or control fits
the definition of object of cultural
patrimony. However, if an Indian tribe
or Native Hawaiian organization does
not agree with this decision, it has
recourse to challenge directly the
decision with the museum or Federal

agency.
Section 10.2 (e) includes the
definition of cultural affiliation. One

commenter recommended deleting
reference to Native Hawalian
organizations as they are included
under the definition of Indian tribe in
§10.2 (b)(2). The text has been changed
to read “Indian tribe or Native Hawaiian
organization” throughout the
regulations. One commenter requested
inclusion of a short characterization of
the threshold criteria applicable to
determining cultural affiliation. A
second sentence clarifying this
threshold has been added to the
definition. Three commenters requested
additional clarification of the definition
of cultural affiliation. Procedures for
determining cultural affiliation are
included in §10.14 (c).

Section 10.2 (f) includes definitions of
the types of lands that the excavation
and discovery provisions of these

regulations apply.
ix commenters asked for clarification

regarding the applicability of statutory
provisions for intentional excavation or
inadvertent discovery of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
to private lands. Unlike provisions of
the National Historic Preservation Act
(NHPA) that are applicable to Federal
undertakings regardless of who owns
the land on which the project is being
conducted, the intentional excavation
and inadvertent discovery provisions of
these regulations apply only to Federal

and tribai lands.
Five commenters recommended

changes to the definition of Federal
lands in § 10.2 (d)(1) (renumbered § 10.2
((1)). One commenter recommended
deleting the definition of “control as it
will require Federal bureaucrats to make
complicated legal determinations as to
what is “a sufficient legal interest to
permit it to apply these ations
without abrogating the rights of a
person.” Another commenter
recognized the need for a definition of
Federal “control,” but suggested that the
present definition fails to clarify Lue
issue. Another commenter requested
clarification whether Federal control,
and thus the intentional excavation and
inadvertent discovery provisions of
these regulations, extends to the
Wetlands Reserve Program or to the
Forest Legacy Program. One commenter
requested clarification of the
applicability of Federal control to real
property instruments such as easements.
rights-of-way, and rights-of-entry for
performance of specific activities. One
commenter requested clarification of the
applicability of Federal control to
private lands through issuance of a
Federal permit, license, or funding. One
commenter recommended including the

. existence of a long term lease by a

Federal agency or an interest under
which the land owner has authorized
the United States to undertake
intentional excavation or other land
disturbance as under Federal control, As
indicated above, the intentional
excavation and inadvertent discovery
provisions of the Act apply only to
Federal and tribal lands. Whether
Federal control of programs such as
those mentioned above is sufficient to
apply these regulations to the lands
covered by the program depends on the
circumstances of the Federal agency
authority and on the nature of state and

- local jurisdiction. Such determinations

must necessarily be made on a case-by-
case basis. Generally, however, a
Federal agency will only have sufficient
legal interest to “control” lands it does
not own when it has some other form
of property interest in the land such as
a lease or easement. The fact that a
Federal permit is required to undertake
and activity on non-Federal land
generally is not sufficient legal interest
in and of itself to “‘control” the land
within the meaning of these regulations
and the Act. In situations when two or
more Federal agencies share regulatory
or management jurisdiction over Federal
land, the Federal agency with primary
management authority will generally
have control for purposes OF
implementing the Act.

Nineteen commenters recommended
changes to the definition of tribal lands
in §10.2 (c)(2) (renumbered § 10.2
(f)(2)). One commenter recommended
broadening the exclusion of privately
owned lands within the exterior
boundaries of ari Indian reservation to
encompass state and Federal land
holdings. Thirteen commenters objected
to the exclusion of privately owned
lands within the exterior boundaries of
an Indian reservation and recommended
returning to the statutory language. The
proposed exclusion was intended to
rectify a contradiction between the
statutory definition of tribal lands in
section 2 (15) of the Act and the
guarantee in section 2 (13) of the Act
that no taking of property without
compensation within the meaning of the
Fifth Amendment of the United States
Constitution is intended. The drafters
concur with the majority of commenters
that the blanket exclusion of private
lands within the exterior boundaries of
an Indian reservation from the
intentional excavation and inadvertent
discovery provisions of the regulations
is overly broad. The exclusion was
deleted and a new subsection added at
§10.2 (0)(2)(iv) stating that the
regulations will not apply to tribal lands
to the extent that any particular action
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authorized or required will result in a
taking of property without just
compensation within the meaning of the
Fifth Amendment to the United States
Constitution.

Three commenters recommended
broadening the definition of tribal lands
to apply to allotments held in trust for
Indian tribes or individuals, regardless
of whether the allotments are inside or
outside the boundaries of an Indian
reservation. This suggestion is
inconsistent with the Act’s definition of
tribal lands. One commenter stated that
the reference lo 18 U.S.C. 1151 in §10.2
(d)(2)(ii) (renumbered § 10.2 ()(2)(ii))
does not clarify the nature of dependent
Indian community. Dependent Indian
communities, as defined in 18 U.S.C.
1151 (b), include those Indian
communities under Federal protection
that were neither “reserved” formally,
nor designated specifically as a
reservation. Cohen, in The Field of
Indian Law (1982:38) concludes that *it
is apparent that Indian reservations and
dependent Indian communities are not
two distinct definitions of place but
rather definitions which largely overlap.
All Indian reservations are also
dependent Indian communities unless
they are uninhabited.” In addition to
Indian reservations, dependent Indian
communities also include patented
parcels of land and rights-of-way within
residential Indian communities under
Federal protection. One commenter
recommend joining § 10.2 (d)(2)(), (ii).
and (iii) (renumbered § 10.2 (f)(2)(i), (ii).
and (iii)) with “or" at the end of the first
two lines. This change has been made.

Nine commenters recommended
changes to the definition of aboriginal
lands in § 10.2 (c)(3). Four commenters
challenged use of Indian Claims
Commission judgements to determine
aboriginal territories. One commenter
recommended using Native American
origin stories and anthropological
evidence instead. A second commenter
recommended that the limits of
aboriginal territory must come directly
from the Indian tribe itself. A third
commenter recommended expanding
the definition to include all ceded lands
and all lands traditionally used by an
Indian tribe, regardless of whether there
may have been overlapping usage by
neighboring Indian tribes. The Indian
Claims Commission was established in
1949 specifically to adjudicate tribal
land claims against the United States.
Over 200 cases were settled between
1949 and 1978 when the Commission
was terminated. Since 1978, Indian land
claims have been adjudicated by the
United States Court of Claims. The
Commission and the Court have
considered a wide range of information,

including oral history and
anthropological evidence, in reaching
their decisions. Section 3 (a)(1)(C) of the
Act specifically gives Indian tribes the
right to claim human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal land that is
recognized by a final judgement of the
Indian Claims Commission or United
States Court of Claims as part of their
aboriginal land. The drafters consider
the final judgements of the Indian
Claims Commission a valuable tool for
identifying area occupied aboriginally
by a present-day Indian tribe. Other
sources of information regarding
aboriginal occupation should also be
consulted. The definition has been
deleted from the rule.

One commenter questioned whether
provisions of the Act regarding
intentional excavation or inadvertent
discovery of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony apply to all
aboriginal lands, or just to that portion
of an Indian tribe’s aboriginal territory
that is now in Federal ownership or
control. These regulations apply to
claims for human remains, Emerarg
objects, sacred objects, or objects o
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands. One
commenter requested reference
information for final judgements by the
Court of Claims. One commenter stated
that the map of aboriginal lands
included with the final report of the
Indian Claims Commission is out of
print, out of date, and difficult to use as
neither counties nor detailed geographic
indicators are provided. The United
States Geological Survey has recently
republished the 1978 map. Efforts are
underway to update the map to include
land claims settled since 1978. One
commenter inquired about the status of
Indian tribes that have filed a land claim
for a particular area, but for whicha
court judgement or ruling from the court
has been made. An Indian tribe’s status
to make a claim under the Act based
upon aboriginal occupation of an area is
recognized when a favorable court
judgement or ruling has been made.
However, this situation will only affect
the disposition of human remains,
funerary objects, sacred objects, or
objects of cultural patrimony excavated
intentionally or discovered
inadvertently on Federal land where no
lineal descendants or culturally
affiliated Indian tribe has made a claim.

Subsection 10.2 (g) includes
definitions of procedures required to
carry out these regulations. Two

commenters asked for clarification of
the difference between the items
included on the summary in §10.2 (e)(1)
(renumbered § 10.2 (g)(1)) and the items
on the inventory in § 10.2 (e)(2)
(renumbered § 10.2 (g)(2)). Summaries
are written general descriptions of
collections or portions of collections
that may contain unassociated funerary
objects, sacred objects, and objects of
cultural patrimony. Inventories are
item-by-item descriptions of human
remains and associated funerary objects.
The distinction between the documents
reflects not only their subject matter, but
also their detail (brief overview vs. item-
by-item list), and place within the
process. Summaries represent an initial
exchange of information prior to
consultation while inventories are
documents completed in consultation
with Indian tribe officials and )
representing a decision by the museum
official or Federal agency official about
the cultural affiliation of human
remains and associated funerary objects.

One commenter recommended
including a definition of “repatriation™
in the regulations. The rules of statutory
construction require interpreting
undefined terms according to their
common meaning. Repatriation means
the return of someone or something to
its nation of origin.

One commenter recommended
inclusion of a definition for
“appropriate care and treatment’' of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony.
The appropriateness of particular types
of care and treatment will necessarily
depend on the nature of the particular
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
under consideration and the concerns of
any lineal descendants or affiliated
Indian tribes or Native Hawaiian
organizations.

Three commenters recommended
changes to the definition of intentional
excavation in 10.2 (e)(3) (renumbered
§10.2 (g)(3)). One commenter
recommended deleting the word
“planned” from the definition to
embrace all kinds of archeological
removal, whether planned or
occasioned by an encounter with human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
during construction or land use. One
commenter recommended expanding
the definition to include intentional
excavations on private lands. One
commenter recommended replacing the
definition with ‘means intentional
removal for the purposes of discovery,
study, or removal of such items” from
section 3 (c) of the stalute. These
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changes are unnecessary or
inappropriate and were not made.

o commenters recommended
changes to the definition of inadvertent
discovery in 10.2 (e}(4) (renumbered
§10.2 (g)(4)). One commenter
recommended replacing “inadvertent”
with “accidental, unintended,
unpredictable, or unexpected in spite of
all precaution,” to avoid any
presumption that such discoveries were
made without forethought or through
negligence. Another commenter
recommended expanding the definition
to include inadvertent discoveries on
private lands. These changes are
unnecessary or not appropriate and
were not made.

Section 10.3

This section carries out section 3 (c) |
of the Act regarding the custody of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
that are excavated intentionally from
Federal or tribal lands after November
16, 1990. One commenter recommended
stating explicitly that the section applies
only to Native American human
remains and not to non-Native
American human remains such as
mountain men or early settler burials.
The language has not zom changed as
all provisions of these lations apply
only to Native American human ;
remains, funerary objects, sacred objects
or objects of cultural patrimony. One
commenter requested reviewing use of
the term “intentional excavation”
throughout the section to ensure
consistency with the statutory language.
Section 3 (c) of the Act applies to the
“intentional removal from or excavation
of Native American [human remains -
and] cultural items from Federal or
tribal lands for the purposes of
discovery, study, or removal.” This
definition includes scientific
archeological excavations for
independent research, public
interpretation, or as part of planned
removal of human remains during land-
disturbing activities such as
construction projects.

One commenter recommended the
regulations focus on “more protection of
archeological sites ... for research by the
scientific community.” The Act
certainly has as one goal improved
protection of in situ archeological sites.
However, this protection is afforded not
simply to allow for more scientific
study. Rather, the intent is to preserve
and protect Native American graves,
allowing for their scientific examination
only as necessary and appropriate.

o commenters requested
clarification of the clause "if otherwise
required™ regarding the necessity for

obtaining a permit issued pursuant to
the Archeological Resources Protection
Act (ARPA) in §10.3 (b)(1). The clause
has been deleted. The Review
Committee recommended additional
clarification in §10.3 (b)(1) regarding
issuance of ARPA permits on private
holdings within the exterior boundaries
of Indian reservations and on lands
administered for the benefit of Native
Hawaiians pursuant to the Hawaiian
Homes Commission Act. Language
regarding issuance of permits on these
lands has been included.

One commenter recommended
requiring the consent of culturally
affiliated Indian tribes and Native
Hawaiian organizations for intentional
excavations on both Federal and tribal
lands. Another commenter
recommended requiring the consent of
traditional religious leaders for
intentional excavations on both Federal
and tribal lands. These changes have not
been made. Section 3 (c)(2) of the Act
authorizes excavation or removal of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
only after consultation with or, in the
case of tribal lands, consent of the
appropriate Indian tribe or Native
Hawaiian organization. One commenter

. recommended that § 10.3 (b)(4) not be

“the only requisite for intentional
excavation.” The requirements of § 10.3
(b)(1) through (4) must all be met before
conducting an intentional excavation.
One commenter recommended
changing the title of § 10.3 (c) from
“Procedures” to “Disturbances during
authorized land use.” The procedures
outlined in this subsection apply to
intentional removal or excavation of

human remains, funerary objects, sacred .

objects, or objects of cultural patrimony
from Federal or tribal land and not
disturbance d authorized land use,
which is dealt with under §10.4
regarding inadvertent discovery of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
on Federal or tribal lands. One |
commenter suggested that §10.3 (c)(1)
confuses the issue of who — “any
person”’ or the Federal official — is
responsible for complying with the
provisions of the regulations regarding
intentional excavations, and
recommended deleting the section. Two
commenters requested clarification of
an “activity” as referred to in the first
sentence of § 10.3 (c)(1). The subsection
has been deleted and subsequent
subsections renumbered.

One commenter requested clearly
defining “‘responsible Federal agency.”
The Federal agency with the
responsibility for issuing approvals or
permits on actions within their

designated Federal lands is the
responsible Federal agency under the
Act. In situations when two or more
Federal agencies share regulatory or
management jurisdiction of Federal
land, the Federal agency with primary
management authority will have control
for purposes of carrying out these
regulations unless otherwise agreed.

ne commenter recommended
requiring any person who proposes to
undertake an activity on Federal or
tribal lands that may result in the
intentional excavation of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
to notify all affected parties, including
culturally affiliated Indian tribes and

- Native Hawaiian organizations. The

Federal agency official —and not a
person proposing to undertake an
activity on Federal lands — is

re ible for the management of lands -
under his or her control and is the
apgempﬁate person to notify Indian

tribes and Native Hawaiian

organizations of intentional excavations.
The Federal agency official, once

-notified by a person of such an activity,

is required to take reasonable steps to
determine whether the planned activity
may result in the intentional excavation
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony. Prior to issuing any
approvals or permits, the Federal agency
official must notify in writing the Indian
tribe or Native Hawaiian organizations
that are likely to be affiliated with any
excavated items. A person proposing to

undertake an activity on tribal lands
should contact the appropriate tribal
official directly. ’

One commenter recommended
requiring the Federal official identified
in the first sentence of § 10.3 (c)(2)
(renumbered § 10.3 (c)(1)) to meet the
Secretary's standards for persons
%ghnducting ettimoh.istorlc research.

ere currently are no Secretary's
standards for ethnohistoric research.
Each agency is responsible for ensuring
that their employees are qualified to
conduct the work required of them. One
commenter recommended clarifying the
“reasonable steps'’ required of Federal
officials to explicitly include
completion of Stage I surveys for of all
planned ground-disturbing activities as
required under section 106 of the
NHPA. The type of steps taken by a
Federal agency official are expected of
vary from case-to-case and have not
been specified in these regulations.

One commenter recommended
requiring Federal officials to take
reasonable steps regarding planned
activities "or Federal actions.” The
recommended language has not been
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added as it might be interpreted to refer
to Federal actions on non-Federal lands.
Provisions of the Act regarding
intentional excavations and inadvertent
discoveries apply only to activities
occurring on Federal and tribal lands.

One commenter questioned whether
the responsible Federal agency official
need be notified regarding planned
activities for which there is no
indication that disturbance of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
is likely. These regulations do not
require notification of the responsible
Federal agency official regardfng
planned activities for which intentional
excavation or removal of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
is not anticipated. Human remains,
funerary objects, sacred objects, or
objects of cultural patrimony discovered
inadvertently during such an activity
would require cessation of activity for
thirty (30) days while the Federal
official consults with affiliated Indian
tribes and Native Hawaiian

organizations.
ne commenter questioned whether
the phrase “‘otherwise required by law”
in the second sentence of §10.3 (c)(2)
(renumbered § 10.3 (c)(1)) referred to
“‘approvals or permits™ or to
“activities.” The sentence has been
rewritten as “required approvals or
permits for activities.” One commenter
recommended including language
requiring Federal agency officials to
notify both Indian tribe officials and
traditional religious leaders and
obtaining that written approval from the
traditional leaders prior to issuance of
required approvals or permits. The Act
requires Federal agency officials to
consult with Indian tribes and Native
Hawaiian organizations regarding the
disposition of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal or tribal lands.
Consultation with traditional religious
leaders is required regarding the
identification of cultural items in
museum or Federal agency collections.
The consent of traditional religious
leaders prior to the issuance o
approvals or permits is not required by
the Act. One commenter recommended
inclusion of provisions requiring a
minimum of at least ten days advance
warning of any proposed meeting in the
Federal agency official’s notification to
culturally affiliated Indian tribes or
Native Hawaiian organizations. The
recommended requirement could
-needlessly delay consultation between
Federal and tribal officials. Federal

officials should include adequate
advance notice of upcoming meetings,
but the necessary time will vary
according to the situation and existing
relationship between the Federal agency
and the Indian tribes or Native
Hawaiian organizations. The text has
not been changed.

One commenter questioned the
necessity of distinguishing in the third
sentence of §10.3 (c)(2) (renumbered
§10.3 (c)(1)) between culturally
affiliated Indian tribes and those Indian
tribes that aboriginally occupied an
area. The priority order for evaluating
claims of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal or tribal lands,
provided in Section 3 of Act, includes
Indian tribes that are recognized as
aboriginally occupying the area in
which the objects were identified. The
regulatory Ia.nlg:age ensures that those
Indian tribes that aboriginally occupied
an area are notified of planned activities
that may result in the intentional
excavation of human remains, funerary
ob{ects. sacred objects, or objects of
cultural patrimony. Another commenter
recommended including state-
recognized intertribal councils in the
notification process. Section 12 of the
Act makes clear the special relationship
between the Federal government and
Indian tribes. Federal officials are thus
directed to consult directly with Indian
tribes. Indian tribes may however,
delegate their consultation -
resronsibilities to other organizations,
including state inter-tribal councils. One
commenter recommended following
written notification by telephone
contact if there is no response in 15
days. Language to that effect has been
inserted as the second to last line of the
section. One commenter recommended
that, after consultation, Federal officials
are required to complete a written plan-
of action as described in § 10.5 (e) and
to execute the actions called for in the
Elan of action. The recommended text

as been inserted as § 10.3 (c)(2) and all
subsequent subsections renumbered.

Two commenters objected to § 10.3
(c)(3) on the grounds that by exhorting
Federal agencies to coordinate activities
required by these regulations with the
compliance procedures for section 106
of the NHPA, the regulations give the
impression that human remains,
funerary objects, sacred objects, or
objects of cultural patrimony would be
eligible for the National Register of
Historic Places. Four other commenters
recommended the subsection either be
left as is, or edited to require such
coordination to ensure consistency

between and among Federal agencies.
One commenter recommended
excluding such “secondary agencies as
the State Historic Preservation Officers’
from the consultation process. The
subsection is intended to remind
Federal agencies of similarities between
the two consultation processes while
providing the necessary latitude for
designing effective and situation-
specific procedures. The text has not
been changed.

Two commenters objected to
identification in § 10.3 (c)(4) of the
Indian tribe as being responsible for
compliance with provisions of the Act
regarding intentional excavations on
their lands. Section 3 (a)(2)(A) of the Act
makes it clear that Indian tribes have
preference regarding custody of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
excavated intentionally or discovered
inadvertently on their tribal lands
second only to lineal descendants. The
regulatory text is consistent with
Federal recognition of an Indian tribe’s
sovereignty regarding administration of
their lands and has not been changed.
Another commenter requested
clarification of whether the intentional
excavation provisions apply to lands
exchanged by Indian trigas. In general,
the provisions regarding intentional
excavations and inadvertent discoveries
apply to Federal lands and those lands
currently held in trust by the United
States for an Indian tribe. Lands outside
the exterior boundary of an Indian
reservation that are held in trust by the
United States for an Indian tribe do not
meet the statutory definition of tribal
lands. These lands are under Federal
control, and the provisions for
intentional excavation and inadvertent
discovery on Federal lands apply. The
provisions of these regulations do not
apply to lands owned by an Indian tribe
that have not been accepted into trust by
the United States. Anather commenter
requested clarification regarding which
Federal agency would have primary
responsibility for compliance with the
intentional excavation and inadvertent
discovery provisions of these
regulations for proposed or existing coal
mining operations on tribal lands. Any '
person who proposes to undertake an
activity on tribal lands that may result
in the intentional excavation of human
remains, funerary objects, sacred
aobjects, or objects of cultural patrimony
must immediately notify in writing the
responsible Indian tribe official. The
tribal official then decides what, if any,
steps to take. One commenter
recommended including a deadline for
Indian tribe response to notification of
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an activity planned for tribal lands. A
deadline for Indian tribal response
regarding proposed intentional
excavations on tribal land is not
considered appropriate as section 3
(c)(2) of the Act makes it clear that any
intentional excavation orremoval of
human remains, funerary objects, sacred
objects, or objects of cultwral patrimony
on tribal land requires the consent of the
appropriate Indian tribe or Native
Hawaiian organization. Amother
commenter recommended clarifying

that the Indian tribe shounld take
appropriate steps to make certain that
the “treatment and dispaosition” of
human remains, funerary ebjects, sacred
objects, or objects of cultmral patrimony
be carried out. The reconmmended
language has been included.

Section 10.4

This section carries out section 3 (d)
of the Act regarding the cmstody of
human remains, funerary objects, sacred
objects, or objects of cultsal patrimony
that are discovered inadvertently on
Federal or tribal lands afier November
16, 1990. One commenter requested
replacement of the word “inadvertent"
in the section title with “mnintended."”
Section 3 (d) of the Act addresses the
inadvertent discovery of
remains, funerary objects, sacred
objects, or objects of cultmral patrimony
as part of approved work projects as
well as other, unintentiomal discoveries
on Federal or tribal lands. The statutory
term covers both meanings adequately
and has been retained in the title and
throughout the text.

One commenter felt the entire section
needed to be more specific. One
commenter recommended editing the
general statement in § 10.4 (a) to state
explicitly that the provisiens apply only
to “Native American" hssnan remains,
funerary objects, sacred abjects, or
objects of cultural patrimany. The
definition of human remains, funerary
objects, sacred ol,ects, or objects of
cu{lurnl patrimony in §10.2 (d) make it
clear that these regulatioms only apply
to Native American human remains,
funerary objects, sacred abjects, or
objects of cultural patrimeny.

One commenter req !
clarification in the regulations regarding
treatment of disarticulated and
unassociated human remsains. Section
10.4 of the Act covers the treatment and
disposition of such human remains
under “Inadvertent Discoveries."”

Two commenters recomamended
revising the first sentence of § 10.4 (b)
to require the person gan
inadvertent discovery, and not just
anyone that knows of an inadvertent
discovery, to notify the responsible

Federal official. The phrase has been
revised to more closely reflect the
statutory language. Another commenter
recommended that the notification of
the responsible Federal official be
immediate, via telephone or fax, to
ensure that the activity is ceased as soon
as possible. The text has been modified
to require immediate telephone
notification of the inadvertent discovery
with written confirmation following.
One commenter recommended
inclusion of language in this subsection
restating that determination of lineal
descent or cultural affiliation usually
require physical anthropological study,
laboratory analysis, radiocarbon dating,
and other study to make a legally
defendable statement. The criteria for
determining lineal descent and cultural
affiliation, which may include these
kinds of examinations, are contained in
§ 10.14, and apply throughout these
regulations; they have not been repeated
in this section. Another commenter
recommended requiring professional
investigation sufficient to complete an
accurate identification of the nature of
the inadvertent discovery prior to
notifying the responsible Federal agency
official or Indian tribe official to ensure
that the procedures are not carried out
unnecessarily. The drafters consider
requiring the complete professional
identification of inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of
cultural patrimony prior to notification
of the responsible Federal or Indian
tribe officials inconsistent with the
statutory language and the legislative
history. One commenter requested
clarification of the responsibilities of the

erson making an inadvertent discovery
or nolil‘ﬂing other agencies, such as the
local police, coroner, and the State
Historic Preservation Officer.

‘Requirements for notification of local or

state officials vary by jurisdiction and:
have not been addressed in this rule.
Subsection 10.4 (f) of these regulations
suggests Federal land managers
coordinate their responsibilities under
this section with their emergency
discovery responsibilities under section
106 of the NHPA which includes
notification of the State Historic
Preservation Officer. One commenter
recommended modifying the text lo
require Federal agency employees
working on tribal lands to immediately
notify their supervisor, who in turn will
notify the Indian tribe official. Section
3 (d)(1) of the Act requires notification
of Indian tribe officials regarding
inadvertent discoveries on tribal lands.
Federal agency officials conducting
activities on tribal lands should ensure

that their employees are familiar with
the notilication procedures of these
regulations. One commenter
recommended expanding this
subsection to incﬁlda provisions to
ensure that a Federal agency documents
and acts on reported inadvertent
discoveries. Federal agency officials are
required to comply with the provisions
of these regulations.

One commenter recommended
applying the cessation of activity
following inadvertent discovery of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
on Federal or tribal lands in §10.4 (c)
only to burials in areas that will not be
disturbed and in emergency discovery
situations. This suggestion runs counter
to the statutory requirements and the
regulatory language has not been
changed. Two commenters requested
clarification of the phrases “in the area
of the discovery" and a “reasonable
effort” regarding protection of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
following inadvertent discovery. The
terms have not been precisely defined in
recognition of the variability of site
locations and types. In general, the -
terms are interpreted in a fashion that
adequately protects the human remains,
funerary objects, sacred objects, or
objects of cultural patrimony from
additional damage.

. Cne commaenter recommended editing
and renumbering § 10.4 (a), (e), and (f)
to more accurately reflect the
distinctions between procedures on
Federal lands and those for tribal lands.
The text of § 10.4 (d) has been
renumbered § 10.4 (d)(1) and § 10.4 (e)
has been renumbered as § 10.4 (d)(2).

Two commenters recommended
including additional text in § 10.4 (d)(1)
(renumbered section 10.4 (d)(1)(i))
directing Federal agencies to establish a
process for certifying the receipt of
inadvertent discovery notifications and
training personnel responsible for such
certifications by a specific date.
Certification p ures for the receipt
of notifications — such as those.
resulting from inadvertent discoveries
— are already in place with all land
management Federal agencies and need
only be modified to the specifics of
these regulations. One commenter
recommended including additional
examples of steps to secure and protect
inadvertently discovered human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
— such as fencing, 24-hour surveillance
in populated areas — in §10.4 (d)(2)
(renumbered section 10.4 (d)(1)(i)). -
Specific steps to secure and protect
inadvertently discovered human
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remains, funerary objects, sacred
abjects, or objects of cultural patrimony
will vary from site-to-site and have not
been specified in this rule.

Seven commenters recommended
extending the one (1) day deadline for
notification of affiliated Indian tribes by
Federal agency officials in § 10.4 (d)(3),
with suggestions ranging anywhere from
three to ten days. The one (1) day
deadline was crasigned to ensure that
Federal agency officials and Indian tribe
officials maximize the amount of time
available for consultation regarding the
treatment and disposition of
inadvertently discovered human
remains, funerary objects, sacred
objects, or objects of cultural patrimony.
The Act requires that the thirty (30)-day
cessation of the activity begins with the
Federal agency official certifying receipt
of notification from the inadvertent
discoverer of the human remains,
funerary objects, sacred objects, or
objects of cultura] patrimony. As a
result, any additional time provided the
Federal agency official to contact the
appropriate Indian tribe official is time
taken away from the consultation
process. In recognition of the inherent
notification difficulties, the drafters
have modified the initial notification
requirements to require the person
making the inadvertent discovery to
provide immediate telephone
notification with written confirmation
to the Federal official. Certification of
the notification by the Federal official
and the required notification of the
Indian tribe official occurs upon receipt
of the written confirmation, thus
providing the Federal agency official
with some additional time between the
telephone call and receipt of the written
notice to identify the appropriate Indian
tribe officials. The one (1) day
notification deadline has been extended
to three (3) working days. One
commenter requested clarification for
the phrase “Indian tribe or tribes known
or likely to be affiliated.” It should be
noted that this initial contact is
designed to notify thdse Indian tribes or
Native Hawaiian organizations that are
“likely" 10 be affiliated with the
inadvertently discovered human
remains, funerary objects, sacred
objects, or objects of cultural patrimony.
Federal agencies are encouraged to
compile a listing of the appropriate
Indian tribes or Native Hawaiian
organizations and their officials as soon
as possible to facilitate rapid
notification when an inadvertent
discovery is made. Determination of the
specific affiliation of the inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of

cultural patrimony can be made during
the thirty (30) day cessation of activity.
Two commenters requested clarification
of the phrase "if known" in § 10.4 (d)(3)
(renumbered § 10.4 (d)(1)(iii)) regarding
the required notification of Indian tribes
which aboriginally occupied the area in
which human remains, funerary objects,
sacred objects, or objects of cultural
patrimony have been discovered
inadvertently. Information regarding the
aborifinal lands of Indian tribes is
readily available to Federal agency
officials from the results of Indian Land
Claims Commission and Court of Claims
decisions. “If known" has been deleted.

One commenter recommended
suspending the initiation of
consultation required in § 10.4 (d)(4)
(renumbered § 10.4(d)(1)(ii)) for up to
thirty (30) days in cases of illegal
excavation or violation of Federal law,
specifically in cases where confidential
criminal investigation are bein,
conducted. As the likely custogians of
illegally excavated human remains,
funerary objects, sacred objects, or
objects of cultural patrimony pursuant '
to section 3 of the Act, the appropriate
Indian tribe or Native Hawaiian
organization should be notified of the
inadvertently discovery and consulted
as part of any ongoing investigation. The
responsibility to pursue ARPA
investigations does not devolve from the
land manager's law enforcement agency
merely because consultation is required
under this Act. If an ARPA investigation
is under way, the law enforcement
agents involved should immediatel
notify their superiors and other Federal
agency officials involved in NAGPRA
consultation if any aspect of NAGPRA -
consultation is likely to interfere with
the investigation.

Six commenters recommended
changing the length of the required
cessation of activities in § 10.4 (e)
{renumbered § 10.4 {d)(2)). Four
commenters recommended reducing the
period - to fifteen (15) days, seven (7)
days, or deleted entirely — while two
commenters recommended extending
the period until the affiliated Indian
tribe or Native Hawaiian organization
consents to continuation of the project.
The thirty (30) day period for cessation
of activities in the area of an inadvertent
discovery is stipulated in section 5 (d)
of the Act and has not been changed.
Three commenters requested
clarification of the stipulation that
activity may resume after thirty (30)
days, “if the resumption of the activity
is otherwise lawful."” The phrase is used
to acknowledge that provisions of other
statutes, such as section 106 of the
NHPA, may also apply to a particular
inadvertent discovery and the

resumption of activities in the area of
the inadvertent discovery must comply
with other legal requirements as well as
those of these regulations.

Four commenters requested
clarification of the procedures following
the thirty (30)-day cessation of activity.
After consulting with the affiliated
Indian tribe or Native Hawaiian
organization during the thirty day (30)
cessation of activity, the Federal agency
official must make a decision regarding
the treatment, excavation, and
disposition of any inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of

tural patrimony. The options may
include preservation in situ or
excavation of the human remains,
funerary objects, sacred objects, or
objects of cultural patrimony. This
decision must be informed by the
consultation process, but obviously will
take into account other considerations
as well. One commenter requested
clarification regarding the responsibility
for costs incurred during the required
work cessation. Responsibility for costs
incurred during the required work
cessation will depend upon the nature
of the contract drawn between the
Federal agency and the appropriate
contractor. One commenter
recommended additional language
indicating that resumption of an activity
in the area of inadvertent discovery can
occur only after the human remains.
funerary objects, sacred objects, or
objects of cultural patrimony have been
removed or treated. Determining the
disposition of human remains, funerary
objects, sacred objects. or objects of
cultural patrimony discovered
inadvertently on Federal and tribe land
can only occur after consultation with
affiliated Indian tribes and Native
Hawaiian organizations. The drafters
consider it premature to stipulate the
outcomes. :

One commenter recommended
accompanying the written, binding
agreement between the Federal agency
and the affiliated Indian tribes or Native
Hawaiian organizations in the second
sentence of §10.4 (e) (renumbered 10.4
(d)(2)) by a letter from the appropriate
Indian tribe official expressing
agreement with a proposed course of
action. The nature of agreements
between Federal agencies and Indian
tribes and Native Hawaiian
organizations will depend upon the
ﬁpedﬁc situation and have not been

efined precisely in these regulations.
Four commenters recommended
clarifying the phrase “necessary
parties." The phrase has been replaced
with “Federal agency and the affiliated
Indian tribes or Native Hawaiian
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organizations.” One commenter
inquired whether a memorandum of
agreement signed and executed under
the NHPA prior to any inadvertent
discovery would take priority standing.
Such an agreement might apply if the
agreement specifies the plan for the
removal, treatment, and disposition of
the human remains, funerary objects,
sacred objects, or objects of cultural

atrimony; the agreement is considered

inding by both the Federal agency and
the affiliated Indian tribes or Native
Hawaiian organizations; and, the
agreement is consistent with the
requirements of the Act and these
regulations.

e commenter identified § 10.4 (f)
(renumbered section 10.4 (€)) as an
“absurd attempt to fob off the Federal
agency's responsibilities onto the
tribes.” Requiring a Federal agency to
act as intermediary between the person
inadvertently discovering human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
and the Indian tribe on whose land the
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
have been discovered inadvertently is
counter to the goal of the statute, as
expressed in the legislative history, of
facilitating direct dial One
commenter recommended inclusion in
this subsection of a listing of those
actions required of Indian tribe officials
under the Act. The subsection has been
amended to include the recommended
text. One commenter recommended
inclusion of a specified deadline for an
Indian tribe to respond following
notification of the inadvertent discovery
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony. The drafters consider it
inappropriate to impose a deadline for
Indian tribe response following
notification. One commenter
recommended inclusion of a section
mﬁ;rding the resumption of activity on
tribal lands. The recommended section
has been included as § 10.4 (e)(2).

One commenter identified § 10.4 (g)
(renumbered § 10.4 (f)) as serving only
to confuse requirements and procedures
stemming from distinct laws with
distinct purposes and recommended
deleting the subsection. Other
commenters identified § 10.4 (g) as
being most welcome, but recommended
omitting the specific regulatory citations
in light of current efforts to amend
regulations for the NHPA. The citations
have been retained to facilitate cross-
referencing. One commenter
recommended clarifying the subsection
to indicate that the inadvertent
discovery of human remains, funerary
objects. sacred objects, or objects of

cultural patrimony does not necessarily
require an agreement under section 106
of the NHPA. Not all human remains,
funerary objects, sacred objects, or
objects of cultural patrimony are
deemed eligible for the National
Register of Historic Places and thus do
not fall within the purview of the
NHPA. Their inadvertent discovery
would thus not require such an
agreement. Two commenters
recommended including specific
language to outline the relationship
between provisions of the Act and those
of ARPA, NHPA, and the American
Indian Religious Freedom Act (AIRFA).
The details of how Federal agencies
coordinate their responsibilities under
the various statutes will depend on their
procedures and specific situations; the
text has not been modified. However,
section 110 (a)(2)(E)(iii) of the NHPA
requires Federal agencies to provide for
the disposition of Native American
human remains, funerary objects, sacred
objects, and objects of cultural
patrimony in a manner consistent with
the Act. Further, section 112 (b)(3) and
(b)(4) require the Secretary of the
Interior to publish guidelines to
encourage private owners as well as
Federal, state, and tribal governments to
protect Native American human
remains, funerary objects, sacred
objects, and object of cultural
patrimony.

One commenter recommended
including language at § 10.4 (g)
requiring all authorizations to carry out
land use activities on Federal lands or
tribal lands, including all leases and
ﬁermits. to include a requirement for the

older of the authorization to notify the
appropriate Federal or tribal official
immediately upon the discovery of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony.
The language is included in the text.

Section 10.5

This section establishes requirements
for consultation as part of the
intentional excavation or inadvertent
discovery of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony on Federal lands.
One commenter objected to the
implication in the first sentence of the
section that consultation is necessarily
“part of* the intentional excavation or
inadvertent discovery process. The Act
requires consultation as part of
intentional excavation and inadvertent
discovery situations. The language has
been retained. One commenter
recommended replacing the phrase
“Federal lands" with “land in the
United States, its territories, or
possessions.” Provisions of section 3 of

the Act are clearly limited to Federal
and tribal lands. The language has been
retained. One commenter recommended
that ““a minimum set of standards be
identified for the scientific study of
human remains and associated grave
goods."” Section 5 (a)(2) of the Act
precludes using the Act as an
authorization for the initiation of new
scientific studies of human remains and
associated funerary objects. The
recommended language has not been
included.

Two commenters recommended
revising the first sentence of § 10.5 (a) to
coordinate contact with traditional
religious leaders through the
appropriate Indian tribe. The most
appropriate method for contacting
traditional religious leaders will vary
between Indian tribes. The language has
been retained to provide this necessary
flexibility. Another commenter
recommended clarifying that -
consultation must be conducted without
regard to state boundaries. The '
widespread relocation of Indian tribes
during the eighteenth and nineteenth
centuries means that consultation may
often require contact with Indian tribes
that are no long resident in the area of
the intentional excavation or
inadvertent discovery. Lineal
descendants and affiliated Indian tribes
and Native Hawaiian organizations must
be contacted and consulted with
regardless of where they are living
presently. .

One commenter recommended
inserting “the” before “human remains"
in §10.5 (a)(1) to make it clear that the
consulting parties may vary from case-
to-case. The text has been changed. One
commenter recommended changing the
“and" between §10.5 (a)(1) and (a)(2) to
*“or."” The original text has been retained
to emphasize the necessity of consulting
with Indian tribes that are or are likely
to be culturally affiliated with the
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
as well as the Indian tribe on whose
aboriginal lands the human remains,
funerary objects, sacred objects, or
objects of cultural patrimony have been
located or are expected to be found and
the Indian tribe or Native Hawaiian
organization have a demonstrated
cultural re[ationshig with the human
remains, funerary objects, sacred
objects, or abjects of cultural patrimony.
One commenter recommended deleting
§10.5 (a)(2) in that it assumes a
relationship between prehistoric
archeological sites and historic use of an
area. Section 3 of the Act makes it clear
that Indian tribes on whose aboriginal
lands human remains, funerary objects,
sacred objects, or abjects of cultural
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atrimony have been or are likely to be

ocated need not be culturally affiliated
with those human remains, funerary
objects, sacred objects, or objects of
cultural patrimony to be considered
their legitimate custodian. One
commenter recommended substituting
*“excavation” for “activity" in §10.5
(a)(2). The term “activity” in this
sentence refers to “an activity on
Federal or tribal lands that may result in
the excavation of human remains or
cultural items" as defined in § 10.3 (c).
The text has been modified to
incorporate this clarification.

One commenter recommended
deleting “likely” cultural affiliation in
the first sentence of § 10.5 (b) since the
term is not defined in either the Act or
these regulations. The term has been
deleted. One commenter recommended
replacing the term “‘objects” in the same
sentence with “human remains,
funerary objects, sacred objects, or
objects of cultural patrimony.” The term
has been replaced. One commenter
recommended deleting the phrase
“other Indian tribes that may have a
relationship...” in the second sentence.
The existing phrase is drawn from
section 3 (a)(2)(C)(2) of the Act and has
been retained. One commenter
recommended provisions that require
the notice include information regarding
the proposed time and place for
meetings and the Federal agency’s
proposed treatment and disposition of
the intentionally excavated or
inadvertently discovered human
remains, funerary objects, sacred
objects, or objects of cultural patrimony.
The s ted language has been
included in the text. One commenter
recommended revising the last sentence
of § 10.5 (b) to require traditional
religious leaders be consulted and their
recommendations followed. The
requested revision runs counter to the
requirements of the Act and has not
been included in the text.

Two commenters requested further
clarification of the type of activities that
constitute consultation. Additional text
has been added throughout § 10.5 to
clarify the consultation process.

One commenter recommended
inclusion of additional language in
§ 10.5 (c) requiring Federal agencies to
provide in writing information
regarding the nature and general
location of any inadvertent discovery or
proposed activity. The recommended
text has been added. One commenter
recommended rewriting § 10.5 (c)(2) to
indicate that additional documentation
will be supplied if it has been used to
identify the cultural affiliation of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony.

The proposed language has been

included in the text.
One commenter recommended

amending § 10.5 (d) to indicate that
failure to respond to the Federal
agency's request for information could
be taken to signify an Indian tribe’s
voluntary withdrawal from standing
under these sections. Indian tribes or
Native Hawaiian organizations that have
been duly notified of an intentional
excavation or inadvertent discovery are
not required to respond to the Federal
agency'’s request for information. One
commenter recommended including
language to insure that information
provided to Federal agency officials
will, at the request of the Indian tribe or
Native Hawaiian organization, be held
in confidence. The Act provides no
Tcific exemptions from provisions for

e Freedom of Information Act for
culturally sensitive information.
However, Federal agency officials may,
at the request of an Indian tribe or
Native Hawailan organization official,
take such steps as are considered
neces pursuant to otherwise
applicable law to ensure that
information of a particularly sensitive
nature is not made available to the
general public. One commenter
recommended changing “‘collections” in
§10.5 (d)(3) to “human remains,
funerary objects, sacred objects, or
objects of cultural patrimony.” The
recommended change has been made.
Two commenters identified § 10.5 (d)(5)
as being too broad and unlikely to give
useful guidance and recommended
deleting the subsection. Although not
determinant, information about the
kinds of cultural items that the Indian
tribe or Native Hawaiian organization
considers as funerary objects, sacred
objects, or objects of cultural patrimony
is important and useful for Federal
agency officials to make decisions
required of them under these
regulations. The subsection has been"
retained.

One commenter recommended tying
the requirements in § 10.5 (e) explicitly
to the coordinated preparation of
individual environmental and cultural
resource management plans for projects,
facilities, and land units. Integration of
the requirements of these regulations
with those of other statutes and policies
has been left to the discretion of each
affected Federal agency. One commenter
considered § 10.5 (e) fine as it stands.
One commenter recommended requiring
the completion of a written plan of
action as a result of consultation. The
text has been rewritlen to make it clear
that completion of a written plan of
action, approved and signed by the
Federal agency official, is required. One

commenter recommended requiring the
approval and signature of the written
plan of action by the affiliated Indian
tribe officials. While the approval and
signature of Indian tribe officials and
other parties is desirable, the
concurrence of these officials to the
wrilten plan of action is not required.
One commenter recommended the
written plan of action include in situ
preservation to offset what the
commenter perceived as a bias toward
*“excavation, analysis and recordation of
imbedded materials,” and too narrow a
definition of custodial interest in

"imbedded materials. One commenter

requested clarification of the term
“treatment”’ as used in §10.5 (e)(3) and
(e)(7). The term is used throughout these
regulations according to its common
meaning, that is, a specific manner of
dealing with human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. The specifics of
treatment must be considered as part of
the consultation process. Two
commenters recommended including in
situ preservation specifically as a
treatment option in § 10.5 (e)(3).
Preservation of human remains,
funerary objects, sacred objects, or
objects of cultural patrimony in place
should be considered whenever
Eﬂosslble. Because case-by-case examples
ve not been provided, the option has
not been addaé) ta the regulatory text.
Three commenters recommended
including language under § 10.5 (e)(4) to
indicate that archeological recording
must comply with certain standards.
Any archeological activity conducted on
Federal or tribal lands, including the
intentional excavation or removal of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony,
must meet the standards provided by
ARPA. One commenter recommended
requiring radiocarbon dating as part of
the archeological reporting. Determining
the necessity of radiocarbon or sther
types of analysis must be on a case-by-
case basis. One commenter ¥
recommended deleting § 10.5 (e)(5)
since analysis should only be permitted
in the rare circumstance where the
cultural affiliation of human remains,
funerary objects, sacred objects, or
objects of cultural patrimony is not
clear. The subsection has been retained
to ensure that analysis is discussed
thoroughly during the consultation
process. One commenter recommended
specifying the steps to be followed to
contact traditional religious leaders’
should under § 10.5 (e)(6). The Act does’
not require consultation between
Federal agency officials and traditional
religious leaders regarding the
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intentional excavation or inadvertent
discovery of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. Identification of
traditional religious leaders and the
recommended steps in contacting them
is left to the discretion of Indian tribe
officials. Three commenters
recommended specification of a
deadline for completion of the written
plan of action. Written plans of action
should generally be completed during
the thirty (30) day consultation period
following an inadvertent discovery or
prior to issuance of an ARPA permit for
intentional excavations.

Three commenters recommended
changing the title of § 10.5 (f) from
= atic agreements” to
*“Comprehensive agreements” to avoid
confusion between agreements
developed regarding the treatment and
disposition of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands and
programmatic agreements developed

. pursuant to provisions of the NHPA.

The term “programmatic agreements"
has been changed in the title and
throughout the subsection to
“‘comprehensive ents.” Two
commenters identified such agreements
as “an awkward means of
accomplishing the intent of the law,”
and recommended deleting the
subsection. Comprehensive agreements
are intended to provide Federal agency
officials and Indian tribe officials with
an efficient means of ensuring
intentionally excavated and
inadvertently discovered human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
receive the appropriate treatment and
disposition. The subsection has been
retained. One commenter objected to the
reference to “specific’” human remains,
funerary objects, sacred objects, or
objects of cultural patrimony referenced
in the first section of § 10.5 {f) on the
grounds that such ents should
define proactively the procedures and
criteria for the treatment and disposition
of any human remains, funerary objects,
sacred obijects, or objects of cultural
patrimony excavated intentionally or
discovered inadvertently. The term has
been deleted from the text. One
commenter recommended that
comprehensive agreements address not
only Federal agency land management
activities, but Federal agency regulatory
responsibilities as well. These
regulations address Federal agency
responsibilities under the Act. While
Federal agency responsibilities under

other statutory, regulatory, and policy
mandates need to be considered in
preparation of such documents, the
inclusion of such requirements in these
rules is not appropriate. One commenter
recommended including language
requiring the consent of traditional
religious leaders to any comprehensive
agreements in the text. The Act does not
require consultation between Federal
agency officials and traditional religious
leaders regarding the treatment or
disposition of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands. One
commenter recommended modifying
the last sentence of the subsection to
indicate that the “signed"
comprehensive agreement should be
considered proof of consultation. The
text has been edited as recommended.
One commenter recommended
requiring Indian tribe officials to consult

.with and make recommendations

following the advice of traditional
religious leaders. The Act does not
require consultation between Indian
tribe officials and traditional religious
leaders regarding the intentional
excavation or inadvertent discovery of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony.
Consultation with traditional religious
leaders is left to the discretion of Indian
tribe officials.

Section 10.6

This section carries out section 3 (a)
of the Act, subject to the limitations in
§10.15, regarding custody of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
excavated intentionally or discovered
inadvertently on Federal or tribal lands
after November 16, 1990. One
commentor objected to the terms “legal
interest in™ and “ownership” as applied
to human remains, funerary objects, and
objects of cultural patrimony; and
recommended replacing the terms with
““custodial responsibility.” The terms
have been changed to “custody"
throughout the text. This change,
however, is only editorial and does not
alter the requirements of the Act. One
commenter recommended deleting
reference to the limitations in § 10.15
from this section. Limitations on the
custodial criteria presented in section 3
(a) of the Act are drawn from section 7
(b). (c), and (e) of the Act. Both §10.15
and the cross-reference in this section
have been retained. One commenter
recommended setting limits in this
section on just how temporally and
culturally far afield claims of custody
can be extended reasonably.

Applicability of the custody criteria in
this section is dependant on the facts of
each case and will vary. The type of
limits recommended by the commenter
are considered inappropriate to such a
case-by-case evaluation process. One
commenter recommended including
language in this section to identify the
party responsible for substantiating
claims. Lineal descendants or Indian
tribes or Native Hawaiian organizations
must provide information to
substantiate their claims as outlined in
§10.10 () and (b).

One commenter recommended
concuding the search for the custodian
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony excavated intentionally or
discovered inadvertently on Federal or
tribal lands with the first legitimate
claimant identified under § 10.6 (a) that
declines to make and substantiate a
claim. One commenter recommended
limiting custody of human remains,
funerary objects, sacred objects, or
obLucts of cultural patrimony found on
tribal lands to those human remains,
funerary objects, sacred objects, or
objects of cultural patrimony dating
after establishment of the reservation.
Two commenters recommended
reversing the order of the custody
criteria in § 10.6 (a)(2)(i) and (2)(2)(ii) so
that culturally affiliated Indian tribes or
Native Hawaiian organizations are given
preference over tribal land owners.
Another commenter recommended
giving culturally affiliated Indian tribes

reference over tribal land owners in
claims for sacred objects or objects of
cultural patrimony found on tribal
lands. One commenter recommended
deleting the custody criteria in § 10.6
(a)(2)(ii) and (a)(2)(iii) and instead have
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
found on Federal lands revert to the
United States. One commenter
recommended including language under
§ 10.6 (a)(2)(iii)(A) that would restrict
any Indian tribe making a claim based
upon its aboriginal occupation of
Federal land from any action that would
irreparably damage the interests of
another Indian tribe who might have a
superior claim. The custody criteria in
§10.6 (a) are taken virtually verbatim
from section 3 (a) of the Act. All of the
above recommendations run counter to
those ownership criteria established by
the Act and have not been included in
the text.

Three commenters requested
clarification in § 10.6 (b) of how the
custody criteria effect Federal
responsibilities under NHPA and ARPA.
To the extent that any conflicts among |, -
those laws may exist, it is a general rule
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of statutory construction that newer and
more specific legislation takes
precedence over older or more general
laws. The custody of human remains,
funerary objects, sacred objects, or
objects of cultural patrimony excavated
intentionally or discovered
inadvertently on Federal or tribal lands
is as specified in § 10.6 (a).

One commenter stated that the
obvious purpose of § 10.6 (c} is to create
disputes between Indian tribes or
between Native Hawaiian organizations
regarding the custody of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
excavated intentionally or discovered
inadvertently on Federal lands, and
recommended deleting the subsection.
One commenter recommended
inclusion of language in this subsection
indicating that an identified individual,
Indian tribe, or Native Hawaiian
organization custodian has decision-
making authority regarding the
treatment and disposition of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
excavated intentionally or discovered
inadvertently on Federal lands.
Individual, Indian tribe, or Native
Hawaiian custodians of human remains,
funerary objects, sacred s, Or
objects of cultural patrimony gain
complete decision-making authority

arding the treatment and disposition
of human remains, funerary objects,
sacred objects, or objects of cultural

trimony upon the transfer of those

uman remains, funerary objects, sacred

objects, or objects of cultural patrimony
from the Federal agency. One
deleting the
word “traditional” from the second
sentence of § 10.6 (c). Another
commenter recommended adding the
phrase “of the specific Indian tribe in
each instance” at the end of the same
sentence for clarification. The
recommended language has been added
to the text. Two commenters requested
clarification of the purpose and nature
of the public notices required in the
third sentence of § 10.6 (c). Three
commenters recommended the
publication of notices regarding the
disposition of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands in the
tribal or local newspapers of those
Indian tribes that have standing to make
a claim under § 10.6 (a), as well asin a
newspaper of general circulation in the
area in which the human remains,
funerary objects, sacred objects, or
objects of cultural patrimony were

excavaled intentionally or discovered
inadvertently. Another commenter
recommended requiring publication of
the notices within seven (7) days of
determination of which Indian tribe or
Native Hawaiian organization has
custodial rights. Another commenter
objected to the public notice
requirement in that it might offend the
sensibilities of those Indian tribes or
Native Hawaiian organizations
involved. This subsection outlines
procedures to ensure due process in the
transfer of human remains, funerary.
ob]ects. sacred objects, or objects o
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands to their
proper individual, Indian tribe, or
Native Hawaiian organization
custodian. Notices need only provide
information adequate to allow
potentially interested lineal
descendants, Indian tribes, or Native
Hawaiian organizations to determine
their interest in claiming custody under
these regulations. The requirements
regarding publication of public notices
have been rewritten for clarity and
include jlrovisions for publication in
local and tribal newspapers of general
circulation in the areas in whi
culturally affiliated Indian tribes or
Native Hawaiian organizations now
reside.

Section 10.7

This section has been reserved for
procedures for the disposition of
unclaimed human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands or tribal
lands after November 16, 1990. One
commenter recommended developing
this section with input from Indian
tribes and Native Hawaiian
organizations. Section 3 (b) of the Act
requires that regulations regarding the
disposition of unclaimed human
remains, funerary objects, sacred .
objects, or objects of cultural patrimony
excavated intentionally or discovered
inadvertently on Federal or tribe lands
be published by the Secretary in
consultation with the Review
Committee, and representatives of
Indian tribes, Native Hawaiian
organizations, museums and the
scientific community.

Section 10.8

This section carries out Section 6 of
the Act related to conducting summaries
of collections in the possession or
control of museums that receive Federal
funding or Federal agencies which may
contain una.f»scx:ia!ec?e funerary objects,

sacred objects, and objects of cultural
patrimony. Four commenters objected to
use of the phrase “collections that ma
include...” in §10.8 (a) and throughout
the section as overstepping the statutory
authorization and giving the mistaken
impression that these regulations apply
to entire collections and not to specific
unassociated funerary objects, sacred
objects, and objects of cultural
patrimony. The statutory language is
unclear whether summaries should
include only those unassociated
funerary objects, sacred objects, or
objects of culturally affiliated with a
particular Indian tribe or Native
Hawaiian organization, or the entire
collection which may include these
cultural items. The legislative history
and statutory language does make it
clear that the summary is intended as an
initial step in bringing an Indian tribe
and Native Hawaiian organization into
consultation with a museum or Federal
agency. Consultation between a
museum or Federal agency and an
Indian tribe or Native Hawaiian
organization is not required until after
completion of the summary.
Identification of specific sacred objects
or objects of cultural patrimony must be
done in consultation with Indian tribe
representatives and traditional religious
leaders since few, if any, museums or
Federal agencies have the necessary
personnel to make such identifications.
Further, identification of specific
unassociated funerary objects, sacred
objects, and objects of cultural
patrimony would require a museum or
Federal agency to com(E.llete an item-by-
item listing first. The drafters opted for
the more general approach to
completing summaries of collections
that may include unassociated funerary
objects, sacred objects, or objects of
cultural patrimony rather than the
itemized list required for the inventories
in hopes of enhancing the dialogue
between museums, Federal agencies,
Indian tribes, and Native Hawaiian
organizations required under the Act.
One commenter requested clarification
of the deadlines and funding
responsibility of this section. Section
10.8 (c) of these regulations clearly
states that summaries under this section
are lo be sent to affiliated or likely
affiliated tribes by November 16, 1993.
Funding responsibilities lie with the
museums and Federal agencies
maintaining such collections. Grants to
aid museums, Indian tribes, and Native
Hawaiian organizations in carrying out
the Act are authorized in section 10 of
the Act. :

Three commenters questioned use of
the term “undertakings" in the last
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sentence of § 10.8 (a). One commenter
{67-3) recommended defining the term
as used in section 106 of NHPA. Two
commenters recommended changing the
term to “activities” or “actions” to make
it clear that provisions of the Act do not
necessarily apply to Federal
*“undertakings” conducted on private
land. The term has been changed to
“actions” to clarify that Federal
agencies may not be responsible for
ensuring that requirements of this
section are met for all collections
obtained as part of section 106
*“undertakings" on non-Federal land.

One commenter recommended
including language in § 10.8 (a) to
require Federal agencies to consult with
non-Federal institutions prior to
initiating consultation with Indian
tribes or Native Hawaiian arganizations
that are culturally affiliated with human
remains, funerary objects, sacred
objects, or objects of cultural patrimony

. from Federal lands but currently in the

ion of the non-Federal

institution. Another commenter
recommended including specific
language to stress that non-Federal
institutions do not have authorization to
unilaterally dispose of human remains,
funerary objects, sacred objects, or
objects of cultural patrimony from
Federal lands. Requirements regarding
the relationship between Federal
agencies and non-Federal institutions
are not specified in the Act. ARPA and
NHPA assign responsibility for long
term care and curation of collections
from Federal land and actions to the
Federal agency that manages the land or
undertakes the action.

One commenter recommended
including language in § 10.8 (b)
spaci?lng that summaries should
include information readily available
from museum records as to whether an
object is an unassociated funerary
object, sacred object, or object of
cultural patrimony, as well as an
assessment of the genera” reliability of
the records. Information regarding
individual unassociated funerary
obiects. sacred objects, and objects of
cultural patrimony is more
appropriately shared during the
consultation process. The regulatory
text has not been changed.

Three commenters recommended
including some provision for extension
of the November 16, 1993 deadline for
completion of the summaries in §10.8
(c). While provisions for extensions to
the November 16, 1995 deadline for
completion of inventories of human
remains and associated funerary objects
are included in section 5 (c) of the Act,
no such provisions for extension of the
summary deadlines are included in

either the statutory language or in the
legislative history. Provisions for
extensions to the summary deadlines
have not been included in these
regulations.

Six commenters recommended
changes regarding the identification of
consulting parties in §10.8 (d)(1). Two
commenters recommended deleting
§10.8 (d)(1)(i) requiring consultation
with lineal descendants, since section 7
(a)(3) of the Act only requires
consultation with lineal descendants to
determine the place and manner of
delivery of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony being repatriated.
The subsection requiring consultation
with lineal descendants has been
deleted. Two commenters
recommended that identification of
traditional religious leaders in § 10.8
(d)(1)(ii) be made by “members of”
Indian tribes and Native Hawaiian
organizations to be consistent with the
definition of that term. The phrase has
been edited to conform with the
definition of in §10.2 (a)(13). One
commenter recommended deleting
§10.8 (d)(1)(ii)(A) and (a)(ii)(B)
requiring consultation with Indian
tribes from whose tribal or aboriginal
lands unassociated funerary objects,
sacred objects, and objects of cultural
patrimony were recovered since section
7 (a)(2) of the Act specifies that only
lineal descendants and culturally
affiliated Indian tribes and Native
Hawaiian organizations have standing to
make a claim. Another commenter
recommended including language in the
rule indicating a presumption that the
Indian tribe from whose tribal lands
unassociated funerary objects, sacred
objects, and objects of cultural
patrimony were recovered is the
custodian. The requirements in § 10.8
(d)(2)(ii)(A) and (d)(1)(ii)(B) are
included to ensure that all Indian tribes
and Native Hawaiian organizations that
are potentially culturally affiliated with
particular unassociated funerary objects,
sacred objects, and objects of cultural
patrimony are included in the
consultation process. Whether an Indian
tribe from whose tribal or aboriginal
lands a particular unassociated funerary
object, sacred object, or objects of
cultural patrimony originated is
culturally affiliated with that object
must be determined on an item-by-item
basis. Two commenters recommended
deleting the phrase “or likely to be" in
§10.8 (d)(1)(iii). This subsection defines
the class of consulting parties from
which the culturally affiliated Indian
tribe or Native Hawaiian organization
will be identified. The phrase is used to

indicate that the identification of
consulting parties should be inclusive to
ensure all Indian tribes and Native
Hawaiian organizations that are, or are
likely to be culturally affiliated with the
unassociated funerary objects, sacred
objects, or objects of cultural patrimony
are included in the consultation

process.

One commenter recommended
revising the requirement to initiate
consultation no later than the
completion of the summary process in
§10.8 (d)(2) to indicate consultation
must follow completion of the
summary. Another commenter
recommended revising the subsection to
require the initiation of consultation as
early as possible. Another commenter
recommended requiring museums and
Federal ?encies to provide Indian
tribes and Native Hawaiian
organizations with a “notice of
summary” indicating that their
collections were under review. The
Review Committee recommended
revising the subsection to indicate that
consultation should result in telephone
or face-to-face dialogue. The drafters
intend the summary to serve as an
initial invitation from the museum or
Federal agency to the Indian tribe or
Native Hawaiian organization to engage
in consultation regarding the
identification of unassociated fune
objects, sacred objects, and objects of
cultural patrimony in their collection.
All museums and Federal agencies are
required to complete their summaries by
November 16, 1993. Language has been
added to the subsection indicating that
consultation may be initiated with a
letter, but should be followed up by
telephone or face-to-face dialogue with
the appropriate Indian tribe official.

The Review Committée recommended
requiring museums and Federal
agencies to provide copies of their
summaries to the Departmental
Consulting Archeologist in §10.8 (d)(3).
The Derartmental Consulting )
Archeologist provides staff support to
the Review Committee, which in turn is
required, under section 8 (c)(2) of the
Act, to monitor the summary and
inventory processes to ensure a fair,
objective consideration and assessment
of all available relevant information and
evidence. The recommended language
has been included. Oné commenter
requested clarification regxrding the
requirement in the second sentence of
§ 10.8 {d)(3) that museums and Federal
agencies, upon request, provide Indian
tribes and Native Hawaiian
organizations with access to records,
catalogues, relevant studies, or other
pertinent data. The regulatory language
is drawn from section 6 (b{2) of the Act.
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Museums or Federal agencies may not
limit Indian tribal access to information
needed to determine the geographic
origin, cultural affiliation, and basic
facts surrounding acquisition and
accession of object covered by the
summary. Museums or Federal agencies
are under na obligation to pay the travel
or other expenses of visiting Indian tribe
representatives or traditional religious
leaders.

One commenter recommended
inclusion of time limits for Indian tribe
and Native Hawaiian organization
responses to museum and Federal
agency requests for information outlined
in § 10.8 (d)(4). No time limits for Indian
tribe and Native Hawaiian organization
response are included in the statutory
language or the legislative history and
none have been included in this
subsection. Indian tribes and Native
Hawaiian organizations are under no
requirement to respond to museum or
Federal agency requests for information.
One commenter recommended revising
the request for information under § 10.8
(d)(4)(i) to include the name and
address of one or more traditional
religious leaders. Requirements to
request the name and address of
traditional religious leaders have
already been included under § 10.8
(d)(4)(iii). One commenter objected to
the implication in § 10.8 (d)(4)(ii) that,
prior to consultation, a museum or
Federal agency official could identify a
sacred object in their collection to
request the name and address of the
lineal descendants of its previous
custodian. Documentation may be
sufficient to indicate that a particular
item in a museum of Federal agency’s
collection might fit the definition of
sacred object. The museum or Federal
agency should use this information to
advance the consultation process by
requesting the name and address of any
lineal descendants of its previous
custodian. One commenter
recommended that the requests for
information also include a description
of the Indian tribe’s traditional kinship
system under § 10.8 (d}{4)(ii)(A).
Information regarding an Indian tribe's
traditional kinship system is only
necessary when an individual is
claiming an unassociated funerary
object or sacred object, and is more
appropriately requested at that time.
One commenter recommended
amending § 10.8 (d)(4)(iii) to require
consultation and agreement with the
recommendations of traditional
religious leaders. The recommended
requirement is not appropriate since the
statutory language does not require
Indian tribes or Native Hawaiian

organizations to provide information
regarding traditional religious leaders.
One commenter recommended limiting
the request for information to
recommendations on how the
consultation process should be
conducted and that § 10.8 (d)(4)i).
(4)(ii), (4)(iii), and (4)(v) be deleted. The
drafters recognize that the identification
of lineal descendants, funerary objects,
sacred objects, and objects of cultural
patrimony may require Indian tribes and
Native Hawaiian organizations to
divulge sensitive information.
Requesting the information at the
beginning of consultation, however,
may lead to a more open and effective
consultation process. Indian tribe
officials are under no obligation to
respond to these inquires. =~ ~

e commenter, fearing widespread
misapplication of these regulations,
recommended requiring musenms and
Federal agency officials to document
certain information and use
information to identify unassociated
funerary objects, sacred objects, objects
of cultural patrimony, lineal
descendants, and culturally affiliated
Indian tribes and Native Hawaiian
organizations. The recommended text
has been included as § 10.8 (a) and the
subsequent section renumbered.
Submission of this information to the
Departmental Consulting Archeologist is
not required by these regulations. The
Review Committee, pursuant to section
8 (f), may request access to this

information.

Two commenters requested

clarification for requiring notification

rior to :egntrialion of unassociated

nerary objects, sacred objects, and

objects of cultural patrimony in §10.8
{e) (renumbered as § 10.8 (f)). The
notification required in section 5 (d) of
the Act ensures due process regarding
the repatriation of human remains and
associated funerary objects. Provisions
of this subsec’.on extend the
notification procedures to ensure due
process in the repatriation of
unassociated funerary objects, sacred
objects, and objects of cultural
patrimony. The Review Committee
recommended reducing the specificity
of the requirement of an object-by-object
listing of unassociated funerary objects,
sacred objects, and objects of cultural
patrimony to be repatriated. The
regulatory text has been revised to
require a description of any
unassociated funerary obiecl& sacred
objects, and objects of cultural
patrimony to be repatriated im sufficient
detail so as to allow others to determine
if they are interested in the claim.
Section 10.8 (e) of these tions
requires that museums and Federal

agencies consider the same types of
information as are required in §10.9 (c)
in evaluating requests for repatriation.
Two commenters recommended
including text establishing a deadline
for responses to the required
notification. A minimum waiting period
of thirty (30) days following publication
of the notice of intent to repatriate in the
Federal Register is established in
§10.10 (a)(3). Any claim received by a
museum or Federal agency prior to
actual repatriation, however, should be
given full consideration. One
commenter recommended requiring

‘museum officials to consult with the

appropriate Federal agency officials
prior to issuance of notices by the
museum regarding unassociated
funerary objects, sacred objects, or
objects of cultural patrimony that were
excavated intentionally or discovered
inadvertently on Federal lands. Notices
regarding the repatriation of
unassociated funerary objects, sacred
objects, or objects of cultural patrimony
that were excavated from Federal lands
can only be issued by the appropriate
Federal aﬁency or by an institution
specifically authorized to issue such
notices by the appropriate Federal
agency. One commenter recommended
including language in this subsection
informing Indian tribes and Native
Hawaiian organizations of their right by
law to request access to museum or
Federal agency records as they relate to
the review of their claim. The
recommended language is included in
§10.8 (d)(3). The Review Committee
recommended inclusion of text in this
subsection to reiterate the requirement
in § 10.10 (2)(3) that repatriation not
occur until at least thirty (30) days after
publication of a notice of intent to
repatriate in the Federal Register. The
proposed language has been included.

Section 10.9

This section presents procedures for
carrying out section 5 of the Act related
to conducting inventories of human
remains and associated funerary objects
in the collections of Federal agencies or
museumns receiving Federal funds.
Fifteen commenters recommended
changes to the inventory procedures in
§ 10.9. One commenter requested
clarification of the deadlines and
funding responsibility of this section.
Section 10.9 (f) states that inventories
under this section are to be completed
not later than November 16, 1995.
Funding responsibilities lie with the
museums and Federal agencies
maintaining such collections. Three
commenters requested funding aid to .
comply with the Act. Although section
10 of the Act authorizes funding in
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terms of grants to aid museums, Indian
tribes, and Native Hawaiian
organizations in carrying out the Act,
funds were first appropriated during FY
1994.

One commenter requested
clarification regarding the term
“geographical affiliation” in the first
sentence of § 10.9 (a). The term has been
changed to “geographical origin" to
reflect usage in section 5 (b)(2) of the
Act. Two commenters recommended
deleting the term “undertakings" from
the last sentence of § 10.9 (a) because of
its long history as a legal term of art
under section 106 of the NHPA. The
term has been changed to “actions” to
avoid any confusion. .

One commenter recommended
inclusion of language in §10.9 (b)
stressing that Federal agency officials
are responsible for out
consultation regarding human remains
and associated funerary ::jects that
were excavated or removed from
Federal lands and that are currently in
a non-Federal repository. One
commenter suggested inclusion of
language allowing shared responsibility
between a Federal agency and curating
institution. Federal agency officials are
responsible for carrying out the Act
regarding all human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federal lands,
regardless ofy the type of institution that
currently is in possession of those
human remains, funerary objects, sacred
objects, or objects of culturalu]:ialrimony.
Section 10.9 (a) emphasizes this
responsibility of Federal ngem:ies. Two
commenters recommended including a
stipulation in § 10.9 (b) allowing a
museum or Federal agency to declare
that, due to unresponsiveness, no
further contact with an Indian tribe or
Native Hawaiian organization will be
pursued. The drafters consider the
recommended language
counterproductive to achieving the type
of effective consultation envisioned by
the Act. Museums and Federal agencies
are required to complete inventories of
human remains and associated funerary
objects in their collections by November
16, 1995. If no response is forthcoming
after repeated attempts to contact Indian
tribe officials by télephone, fax, and
mail, the museum or Federal agency
official may be required to complete the
inventory without consultation to meet
the statutory deadline. The drafters
sv.rlégesl museum and Federal agency
officials document attemplts to contact

Indian tribe officials to demonstrate
good faith compliance with these
.regulations and the Act.

One commenter recommended
rewriting the requirements regarding
consultation Wiﬁl lineal descendants in
§10.9 (b){1)(i) to coordinate these
activities through designated Indian
tribe officials. The statute gives lineal
descendants priority over culturally
affiliated Indian tribes or Native
Hawaiian organizations for the
repatriation of human remains, funerary
abjects, sacred objects, or objects of
cultural patrimony. Establishing a
system in which contact with lineal
descendants is coordinated through
Indian tribes or Native Hawaiian
organizations would be detrimental to
the rights of lineal descendants,
particularly those that are not members
of an Indian tribe or Native Hawaiian
organization. One commenter
recommended amending § 10.9 (b)(1)(i)
to make it clear that museum and
Federal agency officials must consult
with lineal descendants of individuals
whose remains and associated funerary
objects are, in the opinion of the
responsible Federal afen official or
museum official, likely to be subject to
the inventory provisions of these
regulations. The drafters consider the
current language to describe adequately
the responsibilities of Federal agency
officials or museum officials regarding
consultation with lineal descendants.

One commenter recommended
rewording the first sentence of §10.9
(b)(1)(ii) to make it clear that
consultation must be with Indian tribe
officials. This change has been made.
Two commenters recommended
changing the second part of the sentence
to indicate that traditional religious
leaders must be recognized by members
of the Indian tribe. The text has been
changed to conform with the definition
of in § 10.2 (a)(13). One commenter
recommended inserting the word “the"”
prior to each usage of “human remains™
throughout § 10.9 (b)(1)(ii)(A), (B), and
(C) to make it clear that the procedures
refer to specific human remains and not
buman remains in general. The .
recommended change has been made.

Three commenters recommended
restructuring the consultation process in
§10.9 (b)(2) to allow museums and
Federal agencies to make a tentative
determination of cultural affiliation and
then allow comment on the
determination by interested groups.
Section 5 (b)(1)(A) of the Act requires
that inventories be completed in
consultation with Indian tribe and
Native Hawaiian organization officials
and traditional religious leaders. The
notification procedures in § 10.9 (e) are
designed to ensure that all interested
parties have the opportunity to
participate in the consultation process.

Another commenter recommended
requiring consultation at the earliest
possible moment in the inventory
process. Language reflecting the latter
recommendation has been included in
the text.

One commenter recommended
revisin& §10.9 (b)(3)(iv) to state that if
any additional documentation was used
to identify cultural affiliation, this
documentation must be made available
on request. Language ensuring Indian
tribes and Native Hawaiian organization
access to relevant documentation is
included in §10.9 (e).

One commenter recommended
deleting the word “reasonably” from
§10.9 (b)(4)(v) on the grounds that it is
unreasonable for the United States to
request an Indian tribe or Native
Hawaiian organization to be reasonable
in its beliefs regarding objects used for
burial purposes. Reasonableness in this
context refers to an accepted legal
standard and has been retained in the

ulatory text.

* One commenter objected to the
information requirements in §10.9 (c) as
exceeding requirements of the Act.
Another commenter recommended
amending the requirements to ensure
that completion of the inventory would
not be delayed. The information
requirements in § 10.9 (c) were drawn
from section 5 (a)(2) of the Act. One
commenter recommended including
text in §10.9 (c) specifying the types of
information that can not be requested.
The Act does not identify any types of
information that can not be requested.
The drafters consider inclusion of such
a requirement to be detrimental to the

.development of productive dialogues

between museums, Federal agencies,
Indian tribes, and Native Hawaiian
orfganizations. One commenter
recommended reorganizing the
information requirements for clarity.
Sections 10.9 (c)(1) through (c)(8) have
been reorganized and renumbered. One
comr..enter recommended changing
§10.9 (c)(7) to require either a
description or photographic
documentation of the human remains,

* funerary objects, sacred objects, or

objects of cultural patrimony. and not
both. The drafters consider description
of the human remains, funemrly objects,
sacred objects, or objects of cultural
patrimony to be necessary in all cases,
with photographic documentation
considered appropriate in some
circumstances. The types of information
required in § 10.9 (c) have not been
changed. The drafters feel that careful,
detailed consideration of all human
remains and associated funerary objects
is critical to carry out the statutory
requirements. Basic descriptive
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information is necessary to ensure
accountability and that the human
remains and associated funerary objects
conform to the statutory definitions.
Detailed information from Federal
agency or museum records and other
sources are essential in reaching
determinations of lineal descent or
cultural affiliation as part of the
inventory procedures.

One commenter recommended
consolidating the two listings described
in §10.9 (d)(1) and (d)(2) into one list.
Separation of the two lists reflects the
different purposes intended in the § 10.9
(e) invento Yrocess. The listing of
culturally :l"’ﬂ iated human remains and
associated funerary objects is sent
directly to Indian tribes and Native
Hawaiian organizations, with a copy to
the Departmental Consulting
Archeologist. The listing of culturally
unidentifiable human remains and
associated funerary objects is sent only
to the Departmental Consulting
Archeologist. One commenter objected
to use of the term “clearly” regarding
the determination of cultural affiliation
in §10.9 (d)(1) as being contrary to
Congressional intent and recommended
deleting it from the regulatory text. The
term was drawn from section 5 (d)(1)(B)
of the Act and reflects Congressional
intent. Another commenter
recommended keeping the list of those
human remains and essociated funerary
objects that are clearly identifiable as to
tribal origin separate from those human
remains and associated funerary objects
are determined by reasonable belief to
be cultural affiliated with the same
Indian tribe or Native Hawaiian
organization. Since both categories of
human remains and associated funerary
objects are considered to be culturally
affiliated with the Indian tribe or Native
Hawaiian organization, and are thus
available for repatriation by that Indian
tribe or Native Hawaiian organization,
there is no practical reason o separate
the lists. §

One commenter recommended
clarifying throughout this subsection
that museum or Federal agency officials
mﬂ need to send the same inventory to
multiple Indian tribes or Native
Hawaiian organizations. The text has
been modified to reflect this concern.

Four commenters recommended
replacing the word “shall” in the
second sentence of § 10.9 (e)(4) with
“should.” The Secretary has delegated
authority to carry out some provisions
of the Act to the Departmental
Consulting Archeologist. These
responsibilities include providing staff
support to the Review Committee. The
Review Committee is required under
section 8 (c)(2) of the Act to monitor the

inventory and identification process.
Submission of inventories in electronic
format is intended to facilitate the
monitoring process. However, in
recognition thal some museums may
have difficulty meeting the electronic
format requirement, the drafters have
changed the word “shall" in the second
sentence to “should.” One commenter
recommended also allowing Federal
agencies to use alternative methods for
submission of notices to the
Departmental Consulting Archeologist.
The phrase “and Federal agencies™ has
been inserted after “r.useums” in the
text. The Review Committee
recommended inclusion of language in
this subsection requiring museums and
Federal agencies to retain possession of
culturally unidentifiable human
remains pending promulgation of
§10.11 of these regulations. The
recommended language has been
included.

One commenter recommended
requiring listings of culturally
unidentifiable human remains described
in § 10.9 (e)(6) be sent to all Indian
tribes and Native Hawaiian
organizations as well as to the
Departmental Consulting Archeologist.
Section 8 (c)(5) of the Act gives the
Review Committee responsibility for
recommending specific action for
developing a process for disposition of
culturally unidentifiable human
remains. Section 10.11 of these
regulations has been reserved for that
purpose. The drafters consider it
premature at this time to establish such
procedures.

Two commenters requested extending
the November 16, 1995 deadline for
completion of inventories in § 10.9 (f).
The deadline for completion of
inventories is specified in section §
(b)(1)(B) of the Act and would require
Congressional action to change. One
commenter recommended including .
language in this subsection to indicate
that the requirement to repatriate may
be suspended during the preparation of
the inventories. The drafters consider
such a suspension of the requirement to
repatriate counter to statutory language
and legislative history. Two commenters
recommended inclugng language in
this subsection to allow Federal
agencies to a%ply for extensions of time
to complete their inventories. Section 5
(c) of the Act specified that any museum
which has made a good faith effort but
which has been unable to complete an
inventory may appeal to the Secretary .
for an extension of the time
requirements. No provisions are
provided in the Act for Federal agencies
to apply for extension. One commenter
recommended including language in

this subsection limiting the number and
length of extensions granted to a
museum to complete its inventories,
The Secretary will determine the
number and length of extensions on a
case-by-case basis. One commenter
recommended requiring museums to
apply for an extension in the second
sentence of §10.9 (f). While a museum
may chose not to apply for an extension,
it is likely that failure to do so would

be taken into account by the Secretary
in determining if the museum had failed
to comply with the requirements of the
Act. One commenter requested
clarification regarding a situation in
which a museum fails to complete an
inventory of human remains and
associated funerary objects from Federal
lands. Federal agencies are responsible
for completion of summaries and
inventories of all human remains,
funerary objects, sacred objects, or
objects of cultural patrimony from
Federal lands regardless of the type of
institution in which they are currently
curated. One commenter recommended
incorporation of personnel
qualifications in this subsection for
individuals involved in the completion
of the inventory plan. Museums are
expected in make sure that all of their _
personnel are qualified to undertake the
tasks expected of them.

Section 10.10

Thirty-three commenters
recommended changes to the section on
repatriation. One commenter
recommended rewriting § 10.10 (a)(1)
and §10.10 (b)(1) to emphasis that all of
the criteria for repatriation must be met.
The initial sentence of each section has
been rewritten to state “If all the
following criteria are met...” In addition,
the word “and" has been added at the
end of all but the final roman
numeralled subsections in these two
sections. Another commenter requested
clarification of the term *“‘expeditiously"
which is used in both sections. The rule
of statutory construction generally holds
that undefined terms are interpreted in
their common meaning,

One commenter recommended
inclusion of language in § 10.10 (a)(1)(ii)
and (b)(1)(ii) allowing several Indian
tribes or Native Hawaiian organizations
to make joint claims for human remains,
funerary objects, sacred objects, or
objects of cultural patrimony. The
drafters feel the current language allows
for joint claims. Another commenter
recommended amending § 10.10
(a)(1)(ii) and § 10.10 (b)(1)(ii) to clarify
that the cultural affiliation of human

‘remains, funerary objects, sacred

objects, or objects of cultural patrimony
can be established independently of the
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summary and inventory processes by
presentation of a preponderance of the
evidence by a requesting Indian tribe or
Native Hawaiian organization.
Additional text has been inserted under
§10.10 (a)(1)(ii)(B) and §10.10
(b)(1)(ii)(B) to clarify this issue. Another
commenter requested inserting the
phrase “culturally affiliated" before
“Indian tribe” in § 10.10 (a)(1)(iii), The
recommended text has been included.
One commenter recommended
deleting the phrase “which, if standing
alone before the introduction of
evidence to the contrary’ from §10.10
(a)(1)(iii). This phrase is taken directly
from section 7 (c) of the Act regarding
the standard of repatriation for
unassociated funerary objects, sacred
objects, and objects of cultural
patrimony; and has been retained in the
regulations.
ne commenter recommended
rewriting § 10.10 (a)(1)(iv) to make clear
that a Federal agency or museum must
present evidence to overcome the
inference of tribal custody and prove its
right of possession to unassociated
funerary objects, sacred objects, or
objects of cultural patrimony. The
existing text is drawn from section 7 (c)
of the Act and is interpreted to provide
Federal agencies with some discretion
as to whether information regarding
right of possession must be used to
challenge a request for repatriation.
One commenter recommended
deleting §10.10 (a)(1)(v) and §10.10
(b)(1)(iii), referring to specific
repatriation exemptions, to avoid
confusion and havoc with Indian tribes.
The specific exemptions to repatriation
referred to in these subsections come
from section 7 (b) and (e) of the Act.
Two commenters recommended
changes 10 § 10.10 (a)(2) regarding right
of possession. One commenter
requested clarification of how right of
possession might be demonstrated for
prehistoric human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. The right of
possession basis for retaining cultural
items in an existing collection does not
apply to human remains or associated
funerary objects, only to unassociated
funerary objects, sacred objects, and
objects of cultural patrimony. A right of
ossession for prehistoric cultural items
ﬂlling these categories might be written
authorization from a competent
authority to excavate, remove, and
curate such items from a particular area
or site. Another commenter
recommended locating the definition of
right of possession would more
appropriately with the other definitions
in §10.2. The concept of riTht of
possession has limited applicability in

these regulations to unassociated
funerary objects, sacred objects, and
objects of cultural patrimony. The
explanation of right of possession is
retained at this place in the regulations
because it is only used for this specific
aspect of the Act.

hree commenters recommended
changes to § 10.10 (a)(3) and § 10.10
(b)(2) regarding notification. Two
commenters requested clarification of
whether the ninety (90) days during
which repatriation must take place
begins from the day a request for
repatriation is received or from the day
the responsible museum of Federal
agency official makes a positive
determination that the criteria for
repatriation apply. The first sentence of
this section has been redrafted to clarify
that the ninety (90) day period begins
with the receipt of a written request for
repatriation from a culturally affiliated
Indian tribe or Native Hawaiian
organization. Another commenter stated
that ninety (90) days may not be
sufficient to determine to validity of
each request. Section 7 of the Act
requires that repatriation must be done
“expeditiously” and implies in section
7 (h?a ninety (90) day time frame for
such actions. Text has been added to
provide for a longer petiod if mutually
agreed upon. It is noted that
determination of the validity of a claim
should not be difficult since this period
only applies to requests from Indian
tribes and Native Hawaiian
organizations that have been determined
to be culturally affiliated with specific
human remains, funerary objects, sacred
objects, or objects of cultural patrimony.

ive commenters recommended
changes to §10.10 (b) regarding the
repatriation of human remains and
associated funerary objects. One

- commenter identified the criteria for

repatriating human remains and
associated funerary objects as being very
confusing and recommended rewriting
them for comprehension by l:«f people.
One commenter recommend
reiterating the applicability of “right of
possession” to human remains and
associated funerary objects ized
in the last sentence of section 2 (13) of
the Act in this section of the regulations,
American law generally recognizes that
human remains can not be “owned.”
This interpretation is consistent with
the second sentence of section 2 (13) of
the Act that specifically refers to
unassociated funerary objects, sacred
objects, and objects of cultural
atrimony, and with section 7 (a)(1) and
&]{2] of the Act in which no right of
possession to human remains or
associated funerary objects is inferred.
One commenter strongly objected to the

" the notice provides any o

requirement in § 10.10 (b)(2) that
repatriation not occur until at least
thirty days after publication of a notice
of inventory completion in the Federal
Register, referring to section 11 (1)(A) of
the Act that states that nothing in the
Act shall be construed to limit the
authority of any museum or Federal
agency to return or repatriate.
Publication of the notice in the Federal
Register was recognized in section 5
(d)(3) of the Act as necessary to ensure
Constitutional due process
requirements. Delaying a repatriation for
thirty (30) ays following publication of
r legitimate
claimant with an opportunity to come
forward with a claim. This requirement
in no way limits any organization's
authority to repatriate. Section 11 (2) of
the Act states that nothing in the Act
shall be construed to delay action on
repatriation requests “that are pending’
:::d the acli:z? ofctlan&cturlnent of this Act,”

m it clear that Congress
anticipated there might be some
subsequent delays of repatriation
initiated after November 16, 1990, due
to the statutory provisions. One
commenter asked whether a second

' Federal Register notice is required to

document a claim following publication
of a Notice of Inventory Completion.
Requests for repatriation macI:a after
completion of the inventory and
publication of the Notice of Invento
Completion in the Federal Register ?o
not require publication of a second
notice, unless it is determined as a
result of a competing claim or otherwise
that a different Indian tribe or Native
Hawaiian organization than the one
identified in the original notice is the
proper recipient. In such instances, a
second Federal Register notice is
required prior to repatriation. In
situations where more than one Indian
tribe or Native Hawaiian organization .
was listed in the original notice, the
museum or Federal agency official
should consult with each of the listed
Indian tribes or Native Hawaiian
organizations prior to repatriating to any
one of them.

Three commenters recommended
deleting § 10.10 (c)(1) regarding the
exception to the repatriation '
requirements for studies of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
of major benefit to the United States.
This exemption is drawn from section 7
of the Act. One commenter identified
the phrase “commenced prior to receipt
of a request” in this subsection as'not
being included in the statutory language
and recommended deleting it. The
phrase has been deleted. Six
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commenters recommended clarifying
the concept of "'major benefit" in the
exemption for completion of a specific
scientific study in § 10.10 (c)(1). Such
determinations necessarily will have to
be made on a case-by-case basis. One
commenter recommended that the
deadline after completion of a study by
which human remains, funerary objects,
sacred objects, or objects of cultural
patrimony must be repatriated be left to
the discretion of the parties involved.
The requirement that human remains,
funerary objects, sacred objects, or
objects of cultural patrimony be
repatriated no later than ninety days
(90) after completion of the study is
drawn from the statutory language.

One commenter recommend
replacing the phrase per recipient”
in the first sentence of §10.10 (c)(2)
with “‘most appropriate recipient.” The
recommended change has been made.
One commenter recommended
including language in this subsection
requiring museums and Federal
agencies to comply with multiple party
claims. The language in these
regulations does not preclude claims for
repatriation made by groups of lineal
descendants or groups of Indian tribes
or Native Hawaiian organizations.
Museum and Federal agency officials
are responsible for assessing the merits
of each claim received.

One commenter recommended
deleting the “takings exemption” in
§10.10 (c)(3) since it reguires complex
legal analysis that would unduly burden
museum and Federal agency officials
and is contrary to the provisions of the
Act regarding the determination of
custody of human remains, funera
objects, sacred objects, or abjects o
cultural patrimony. The language in this
subsection was drawn from section 2
(13) of the Act. Six commenters
requested additional clarification of the
subsection. Additional language has
been included in the text. One
commenter objected to the
“globalization" of the constitutional test
of a Fifth Amendment teking in this
subsection to include human remains
and associated funerary objects, stating
that such an interpretation is not
supported by the statutory language and
recommending that the drafters refrain
from attempting to redress in regulation
what the commenter considers a facially
unconstitutional element of the Act. The
regulation has not been changed in
response to this comment. The Act does
not indicate an express intention to
effectuate a legislative or regulatory
taking. It is possible, though not likely,
that human remains may be subject to
Fifth Amendment concerns, e.g., where
the human remains have been

incorporated into another object. The
same commenter recommended
including text to exempt museums from
the threat of civil penalties in situations
where the museum invokes its authority
to refuse to repatriate human remains
and associated funerary objects based on
“otherwise applicable property law.” A
determination that repatriation of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
constitutes a taking of property without
just compensation within the meaning
of the Fifth Amendment of the United
States Constitution must be made by a
court of competent jurisdiction and can
not be ““invoked” by a museum or
Federal agency. Assessment of civil
psna]tiessby the Secretary will
necessarily be made on a case-by-case
basis and, as such, the recommended
exemption is not considered
appropriate. However, the drafters

consider it unlikely that the Secretary
would assess civil penalties while a
takings issue is being considered by a
court of competent jurisdiction.

One commenter recommended
deleting the reference in § 10.10 (c)(4) to
other repatriation limitations in § 10.15.
Section 10.15 includes limitation and
remedies applying to both the
disposition of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated
intentionally or discovered
inadvertently on Federa!l land or tribal
lands and to the repatriation of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
in the possession or control of museums
or Federal agencies.

Two commenters requested
clarification regarding procedures
related to the transfer of custody of
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
to lineal descendants or Indian tribes in
§10.10 (d). Museum and Federal agency
officials are responsible for making
decisions regarding place and manner of
repatriation. However, prior to making
such decisions, they must first consult
with the requesting lineal descendants
or culturally affiliated Indian tribes.

One commenter recommended
including additional text requiring
museum and Federal agency officials to
inform recipients of repatriations of any
known treatments, such as application
of pesticides, preservatives, or other
substances, that might represent a
potential hazard to the human remains,
funerary objects, sacred objects, or
objects of culmraliﬁalrimony or the
persons handling them. The
recommended text has been included as
§10.10 (e) and subsequent subsections
renumbered.

Two commenters recommended
including language in § 10.10 (e)
(renumbered as § 10.10 (f)) advising
museum and Federal agency officials
that, upon the request of Indian tribe
officials, they take steps to ensure that
information of a particularly sensitive
nature is not made :vailable to the
general public. The recommended text
has been included in the.rule.
Documentation of some cultural items,
particularly sacred objects and objects of
cultural patrimony, is expected to
require Indian tribe officials and
traditional religious leaders to divulge

- some information considered sensitive

to the Indian tribe or Native Hawaiian
organization. There is currently no
exemption available to protect such
sensitive information from disclosure
under the Freedom of Information Act.
Museum or Federal officials may wish
to ensure that sensitive information
does not become part of the public
record by not writing such information
down in the first place.

Two commenters identified
“unidentified human remains," referred
toin §10.10 (f) (renumbered as § 10.10
(g)) as a category not supported by the
statutory language, and recommended
deleting the term. Section 8 (c)(5) of the
Act required the Review Committee to
compile an inventory and make
recommendations regarding specific
actions for developing a process for
disposition of “culturally unidentifiable
human remains.” Section 10.10 (g) has
been amended to reflect that statutory
language.

ne commenter requested that §10.10
reference the requirements of the
Migratory Bird Treaty Act, the Bald and
Golden Eagle Act, the Endangered
Species Act and the Marine Mammal
Act. While it is not appropriate to
include the requirements of these acts in
the regulations, museums, Federal
agencies, and Indian tribes should be
aware that additional statutes and
regulations may affect the transport and
possession of repatriated objects. For
additional information, contact, the U.S.
Fish and Wildlife Service, Division of
Law Enforcement, PO Box 3247,
Arlington VA 22203-3247.

Section 10.11

This section has been reserved for
procedures related to the disposition of
culturally unidentifiable human
remains in museum or Federal agency
collections. One commenter questioned
the authority under which the Federal
government can determine the final
disposition of human remains for which
no cultural affiliation can reasonably be
established. Another commenter
recommended changing the title of this
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section to read “‘culturally and
geographically unidentifiable” to ensure
that a “simple-minded or hostile
reading of the rules’ would not result in
assignment of many human remains to
the catch-all category. One commenter
requested clarification for procedures
concerning “‘affected remains of . . .
biologically extinct peoples™. Section 8
(c)(5) and (c)(7) of the Act gives the
Review Committee the responsibilities
of recommending specific actions for
developing a process for disposition of
“culturally unidentifiable human
remains’ and consulting with the
Secretary in the development of
regulations to carry oul the statute.
Section 13 of the Act charges the
Secretary with promulgating regulations
to carry out the statute. One commenter
recommended interring all culturally
unidentifiable human remains in a tribal
or intertribal cemetery. One commenter
recommended sending inventories of all
culturally unidentifiable human
remains to all Indian tribes and Native
Hawaiian organizations. One
commenter requested that this section
be published promptly. Another
commenter recommended seeking
Indian tribal input in developing this
section to ensure that “the dominant
society [not dictate] the proposed
language to protect their own interests.”
A draft of this section is being
developed currently and will submitted
to the Review Committee for'discussion
and recommendations prior to
publication as proposed regulation for
public comment in the Federal Register.

Section 10.12

This section has been reserved for
procedures related to the assessment of
civil penalties by the Secrelary against
any museum that fails to comply with
the requirements of the statute. One
commenter requested prompt
publication of this section. A draft of
this section is currently being developed
and will submitted to the Review
Committee for discussion prior to
publication for public comment in the
Federal Register.

Section 10.13

This section has been reserved for
procedures related to the future
applicability of the statute. One
commenter recommended, that the
section should include continuing
responsibilities for museums and
Federal agencies 10 update summaries
and inventories of human remains,
funerary objects, sacred objects, or
abjects of cultural patrimony to reflect
new accessions, first time receipt of
Federal funds, and the recognition of
new Indian tribes and Native Hawaiian

organizations. One commenter
requested clarification on the subject of
future accessions. One commenter
stressed that tribal input, comment and
recommendations are imperative in
formulating this section. A draft of this
section is currently being developed and
will be submitted to the Review
Committee for discussion prior to
publication for public comment in the
Federal Register. One commenter
proposed inclusion of a ten year time
limit during which Indian tribes must
make claims for repatriation. Time
limits for claims were discussed by
Congress when the bill was being
considered but were not included in the
Act. Inclusion of such time limits in the
regulations would contradict
Congressional intent.

Section 10.14

Eighteen commenters recommended
changes to the section on lineal descent
and cultural affiliation. Two

‘commenters recommended further

identification in § 10.14 (a) of the parties
responsible for completing the required
activities. On Federal lands, Federal
agency officials are responsible for
determining which modern Indian
tribes and Native Hawaiian
organizations may have valid claims
upon human remains, funerary objects,
sacred objects, or objects of cultural
patrimony that are excavated
intentionally or discovered
inadvertently on lands they manage. For
existing collections, the museum or
Federal agency official is responsible for
assembling, describing, evaluating
human remains, funerary objects, sacred
objects, or objects of cultural patrimony
and making determinations regarding
their cultural affiliation and disposition.
It is the responsibility of lineal
descendants, Indian tribes or Native
Hawaiian organizations that disagree
with determinations of cultural -
affiliation made by a Federal agency or
museum official to daveltgaand present
information to challenge that
determination.

Another commenter recommended
changing all references to Indian tribe in
this section to “Indian tribe or tribes" to
reflect the fact that Indian tribes may
bring joint claims for certain items. The
drafters consider the current language to
support the possibility of joint claims.

e commenter identified the criteria
for determining lineal descendants in
§10.14 (b) as being overly restrictive
and recommended broadening them to
allow for both individual and Indian
tribe and Native Hawaiian organization
claims. One commenter requested
including a procedure “for independent
verification of claimed descent.”

Criteria for determining lineal descent
have been narrowly defined to reflect
the priority given these claims under
section 3 and section 7 of the Act. One
commenter requested that the section
include procedures for independent
verification of any claims of lineal
descent based upon traditional kinship
systems, Museum or Federal agency
officials are responsible for evaluating
claims of lineal descent. -

Three commenters identified criteria
for determining cultural affiliation
under § 10.14 (c)(1), (2) and (3) as

lacing an undue and unrealistic
Eurden of proof on Indian tribes and
Native Hawaiian organizations, and
recommended fewer requirements. The
three criteria — existence of an
identifiable present-day Indian tribe or
Native Hawaiian organization, evidence
of the existence of an identifiable earlier
group, and evidence of a shared grou
identity that can be reasonably trace
between the present-day Indian tribe or
Native Hawaiian organization and the
earlier group—are the components of
the statutory definition of cultural
affiliation at section 2 (2) of the Act.
They have been retained in the

re%ll:ations.
e commenters recommended
rewording § 10.14 (c)(2) for clarification.
The second sentence of § 10.14 (c)(2)
has been rewritten to read: “Evidence to
support this requirement may include,
but is not necessarily limited to: .. ."
One commenter recommended
rewording § 10.14 (c)(2)(ii) to emphasize
the desirability of demonstrating
linkages between claimants and
archeological remains. One commenter
questioned whether it is possible to
make biological distinctions between
earlier groups as suggested in § 10.14
(c)(2)(iii). Cultural affiliation between
particular human remains, funerary
objects, sacred objects, or objects of
tural patrimony and particular
Indian tribes and Native Hawaiian
organizations must be determined on a
case-by-case basis.

One commenter recommended
regarding human remains or cultural
objects found within the traditional
(aboriginal) territory of an Indian tribe
as being culturally affiliated with that
Indian tribe, regardless of the antiquity
of the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony. The statutory provisions
related to intentional excavation and
inadvertent discovery of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
on Federal or tribal lands (section 3 of
the Act) includes provisions for the
disposition of human remains, funerary
objects, sacred objects, or objects of
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cultural patrimony to the Indian tribe
that is recognized as aboriginally
occupying the area in which the human
remains or objects were recovered, if
upon notice, such tribe states a claim for
such human remains or items. No such
criteria are included in the statutory
sections regarding repatriation of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
in museum or Federal agency
collections.

One commenter recommended
inclusion of language from House
Revort 101-877 (page §) clarifying that
determinations of cultural affiliation
should be based on an overall
evaluation of the totality of the
‘circumstances and evidence and should
not be precluded solely because of some
gaps in the record. Language from the
House Report has been included as
§10.14 (d), and the subsequent sections
relettered.

One commenter noted that the types
of evidence listed in §10.14 (e} were
originally derived from section 7 (a)(4)
of the Act—which deals exclusively
with the determination of cultural
affiliation — and recommends that
. lineal descent should be established

through normally accepted methods of
evidence. Section 7 (a) of the Act, of
which section 7 (a)(4) is a subpart, deals
with both determinations of lineal
descent and cultural affiliation. It is the
opinion of the drafters that each of the
types of evidence listed could
potentially be used to support a claim
of lineal dy;scent and should be
available for use by ntial claimants.

One commenter objected to oral
tradition and folklore being allowed as
evidence in § 10.14 (d), particularly for
those areas, such as central,
southwestern, southern, and coastal
Texas, “where the aboriginal inhabitants
have no biological descendants.” One
commenter recommended including a
statement that physical anthropological/
biological, archeological, and other
“hard" scientific evidence will have the
greatest bearing in determining the
cultural affiliation of prehistoric
materials, scaled with weight increasing
as distance in time increases. One
commenter recommended inclusion of a
statement regarding “standards of
evidence." The applicability and
strength of particular types of evidence
must be determined on a case-by-case
basis. It would be inappropriate to place
stipulations on the applicability of
various types of evidence in regulation.

Two commenters recommended
changing the last sentence of §10.14 (e)
to require that cultural affiliation be
established with scientific certainty to
avoid any misuse of the Act. A standard

of scientific certainty is not consistent
with Congressional intent. The
statement of evidence in this subsection
is drawn from section 7 (a)(4) of the Act.
Two other commenters questioned
whether this subsection might give the
impression that scientific research is of
no value in determining cultural
affiliation. Section 7 (a)(4) identifies
scientific information related to
numerous fields as having relevance to
the determination of cultural affiliation.
One commenter recommended
stipulating that no repatriation will
occur until the analysis is completed.
Section 5 (a) specifies that the
geographic and cultural affiliation of
human remains and associated funerary
objects be determined “'to the extent
Eossible based on information possessed
y the museum of Federal agency.” No
new scientific research is required.
Delaying repatriation until new
scientific research is completed
contradicts the intent of Congress unless
that scientific research is considered to
be of major benefit to the United States.

Section 10.15

Eleven commenters recommended
changes to the section on repatriation
limitations and remedies. One .
commenter stated the section was not
consistent with the statute and
recommended deleting it in its entirety.
Two commenters identified § 10.15
(a)(1) as being unduly harsh to Indian
tribes and Native Hawaiian
) izations, and recommended
deleting it. Section 10.15 (a)(1) ensures
that any claim received prior to the
disposition or repatriation of human
remains, funerary objects, sacred

- objects, or objects of cultural patrimony

must be considered by the museum or
Federal agency. Claims made after
disposition or repatriation have

occu are properly the responsibility
of the receiving lineal descendant,
Indian tribe, or Native Hawaiian
organization. The subsection has been
retained as it is important for the -
protection of museums and Federal
agencies that comply with the Act and
regulations. One commenter
recommended adding another
subsection under the title “Multiple
Claimants” to address such situations.
Three commenters recommended
specifying that a time period for
competing parties to reach agreement on
the appropriate disposition or
repatriation of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. No time period has
been established because it appears to
be contrary ta Congressional intent. One
commenter recommended inclusion of a
statement specifying who decides the

disposition of human remains, funerary
objects, sacred objects, or abjects of
cultural patrimony that cannot be
shown to be culturally affiliated to a
present-day Indian tribe or Native
Hawaiian organization. Section 10.11 of
the regulations has been reserved for
procedures related to the disposition of
culturally unidentifiable human
remains. '

One commenter recommended -
completing § 10.15 (b), reserved for
“Failure to claim where no repatriation
or disposition has occurred,” as quickly
as possible. Another commenter

" questioned whether the statutory

Iancg]uage supports the inclusion of
unclaimed cultural items as well as
human remains. Section 3 (b) of the Act
addresses the disposition of “unclaimed
human remains and objects” and
requires the Secretary to publish
regulations to carry out their disposition
in consultation with the Review
Committee, Native American groups,
and representatives of museums and the
scientific community.

One commenter asked for clarification
regarding whether the denial of a
request for repatriation implied in
§10.15 (c) would have the effect of
stopping the “90-day clock” for
expedient repatriation. Museum and
Federal agency officials are required to
make a decision regarding claims for the
disposition or repatriation of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
within ninety (90) days of receipt of that
claim. Once that decision is made, the
museum or Federal agency official has
carried out their responsibility. Another
commenter recommended that this
subsection state ?eciﬁmlly that
museums and Federal agencies must
repatriate within ninety (90)-days of
receipt of a written request. Section
10.10 (a)(3) and (b)(2) specify that
museums and Federal agencies must
repatriate human remains, funerary
objects, sacred objects, or objects of
cultural patrimony in their collections
within ninety (90) days of receipt of a
written request for repatriation that
satisfies the requirements of § 10.10
(a)(1) and (b)(1), respectively, provided
that the repatriation may not occur until
at least thirty (30) days after publication
of the appropriate notice in the Federal
Register.

Section 10.16

Two commenters recommended
changes to the section on the Review
Committee. One commenter
recommended deletion of the term
“culturally unidentifiable human -
remains” on the grounds that there is no
such category recognized under the Act.
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Section 8 (b)(5) of the Act requires the
Review Committee o compile an
inventory of culturally unidentifiable
human remains and recommend
specific actions for developing a process
for disposition of such human remains.
Another commenter recommended
specifying the criteria to be used by the
Review Committee in resolving
disputes. One commenter requested
clarification as to the “‘arbitrator" for
disputes arising from the Act. The
Review Committee has established its
own guidelines for facilitating the
resolution of disputes that include Loth
procedures and criteria. Copies of these
procedures are available from the
Department of the Interior through the
Departmental Consulting Archeologist,
Archeological Assistance Division,
National Park Service.

Section 10.17

Three commenters recommended -
changes to the section on dispute
resolution. One commenter
recommended strerigthening the section
to provide a realistic and definitive
forum for resolving problems. Another
commenter recommended including
criteria to be used by the Review
Committee in resolving disputes. A
third commenter recommended that
appropriate time frames should be
established for Review Committee
comments concerning disputes. The
Review Committee has established its
own guidelines for facilitating the
resolution of disputes that include both
procedures and criteria. Copies of these
procedures are available from the
Department of the Interior through the
Departmental Consulting Archeologist,
Archeological Assistance Division,
National Park Service.

Appendix A

Four commenters recommended
changes to the sample summary. Two
commenters recommended narrowing
the focus of the summary from
collections held by a museum which
may contain unassociated funerary
objects, sacred objects, or objects of
cultural patrimony to a summary of
those specific objects. This proposed
text was not changed for reasons
previously presented in the discussion
of section 10.8.

One commenter objected to the
enumeration of sites and objects in the
seventh paragraph of the sample
summary as being both impractical and
impossible. The enumeration of sites
angoh}ecls in the sample summary are
identified clearly as approximations.
Further, provision of this type of
information to Indian tribes and Native
Hawaiian organizations is consistent

with the requirements of section 6 of the
Act as clarified in section 10.8 of these
regulations.

One commenter objected to the
apparently broad access to museum
records given Indian tribes in the final
paragraph. The sentence in question
closely paraﬂhrases section 6 (b)(2) of
the Act and has not been changed.

Appendix B

This appendix was reserved for a
sample inventory of human remains and
associated funerary objects. One
commenter stressed the importance of
developing this section as quickly as
possible. A sample inventory of human
remains and associated funerary objects
currently has been developed in
consultation with the Review
Committee and distributed to Indian
tribes, Native Hawaiian organizations,
museums, and Federal agencies. This
reserved appendix has been deleted
from the rule.

Appendix C

The notice of inventory completion in
this appendix has been updated with a
more recent version and retitled as
Appendix B.
Appendix D

The Review Committee recommended
deleting this section that had been
reserved for a sample memorandum of
understanding dealing with repatriation
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony in Federal collections from
the regulations. Guidance regarding
such memoranda of understanding will
be developed and distributed by the
Department of the Interior.

Appendix E

The Review Committee recommended
deleting this section that had been
reserved for a sample memorandum of
understanding dealing with intentional
excavation on Federal or tribal lands
from the regulations. Guidance
regarding such memoranda of
understanding will be developed and
distributed by the Department of the
Interior.

Authorship These proposed
regulations were prepared by Dr.
Francis P. McManamon (Departmental
Consulting Archeologist, National Park
Service), Dr. C. Timothy McKeown
(NAGPRA Program Leader, National
Park Service), and Mr. Lars Hanslin
(Senior Attorney, Office of the
Solicitor), in consultation with the
Native American Graves Protection and
Repatriation Review Committee as
directed by section 8 (c)(7) of the Act.

Compliance with the Paperwork
Reduction Act

The collections of information
contained in this rule have been
approved by the Office of Management
and Budget as required by 44 U.S.C.
3501 et seq (OMB control number 1024-
0144). Public reporting burden for this
collection of information is expected to
average 100 hours for the exchange of
summary/inventory information
between a museum or Federal agency
and an Indian tribe or Native Hawaiian
organization and six hours per response
for the notification to the Secretary,

~ including time for reviewing
. instructions, searching existing data

sources, gathering and maintaining the
data needed, and completing and
reviewing the collected information.
Two commenters questioned use of an
average amount of time to characterize
the expected burden. While the amount
of time required to complete the
reporting requirements of these
regulations will vary between
institutions depending on the size and
nature of their collections and the
comprehensiveness of their
documentation, review of summaries,
inventories, and notices received by the
Departmental Consulting Archeologist
confirms the accuracy of the previous
estimates. Send comments regarding
this burden estimate or any other
aspects of this collection of information,
including suggestions for reducing the
burden, to Information Collection
Officer, National Park Service, Box
37127, Washington D.C. 20013 and to
the Office of Management and Budget,
Paperwork Reduction Project, -
Washington DC 20503.

Compliance with Other Laws

This rule has been reviewed under
Executive Order 12866. The final rule
implements provisions of the Native
American Graves Protection and
Repatriation Act of 1990 and addresses
the rights of lineal descendants, Indian
tribes, and Native Hawaiian
organizations to Native American
human remains, funerary objects, sacred
abjects, and objects of cultural
patrimony. The final rule requires that
any museym receiving Federal funds
prepare summaries and conduct
inventories. These requirements are
within professionally accepted
standards for museum record keeping
consistent with the purposes of such
institutions or organizations. Grants
have been awarded during FY 1994 and
FY 1995 to assist museums in these
tasks. Federal agencies will incur costs
in two ways: (1) Preparing the
summaries and comfucting the
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inventories; and (2) conducting
censultation prior to planned
excavations and following inadvertent
discoveries on Federal or tribal lands.
The Congressional Budget Office
eslimateg costs for summary and
inventory activities at between §5 and
$30 million over a five year period.
Many of the actions required of Federal
agencies under item (2) are
recommended or required by previous
legislation—such as the National
Historic Preservation Act and the
Archaeological Resources Protection
Act—and costs for these activities are
not expected to increase appreciably,
_ particularly if the Federal agencies are
able to coordinate their consultation and
review activities as encouraged by these
regulations and other guidance
documents.

The De ent of the Interior
certifies that this document does not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

The Department of the Interior has
determined that these final regulations
meet the applicable standards provided
in sections 2(a) and 2(b) of Executive
Order 12778.

The Department of the Interior has
determined that these final regulations
will not have a significant effect on the
quality of the human environment
under the National Environmental
Policy Act (42 U.S.C. 4321-4347). In
addition, the Depar‘ment of the Interior
has determined that these final
regulations are categorically excluded
from the proced uirements of the
National Environmental Policy Act by
Departmental regulations in 516 DM 2.
As such, neither an Environmental
Assessment nor an Environmental
Impact statement has been prepared.

List of Subjects in 43 CFR Part 10

Administrative practice and
procedure, Graves, Hawaiian Natives,
Historic preservation, Indians—Claims,
Indians—Ilands, Museums, Public lands,
Reporting and record keeping
requirements.

For the reasons set out in the

reamble, 43 CFR Subtitle A is amended
y adding Part 10 to read as follows:

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND
REPATRIATION REGULATIONS

Subpart A—Introduction

Sec.
10.1 Purpose and applicability.
10.2 Definitions

Subpart B—Human Remains, Funerary
Objects, Sacred Objects, or Objects of
Cultural Patrimony from Federal or Tribal
Lands

10.3 Intentional archeological excavations.

10.4 Inadvertent discoveries.

10.5 Consultation.

10.6 Custody.

10.7 Disposition of unclaimed human
remains, funerary objects, sacred objects,
or objects of cultural patrimony.
[Reserved]

Subpart C—Human Remains, Funerary
Objects, Sacred Objects, or Objects of
Cultural Patrimony in Museums and Federal
Collections

10.8 Summaries.

10.9 Inventories.

10.10 Repatriation.

10.11 Disposition of culturally
unidentifieble human remains.
[Reserved]

10.12 Civil penalties. [Reserved]

10.13 Future spplicability. [Reserved]

Subpart D—General

10.14 Lineal descent and cultural
affiliation.

10.15 Repatriation limitations and
remedies.

10,16 Review committee,

10.17 Dispute resolution.

Appendix-A to Part 10—Sample summary.

Appendix-B to Part 10—Sample notice of
inventory completion.

Authority: 25 U.S.C. 3001 et seq.
Subpart A—introduction

§10.1 Purpose and applicabiity.

(a) Purpose. These regulations carry
out provisions of the Native American
Graves Protection and Repatriation Act
of 1990 (Pub.L. 101-601; 25 U.S.C.
3001-3013;104 Stat. 3048-3058). These
regulations develop a systematic process
for determining the rights of lineal
descendants and Indian tribes and
Native Hawaiian organizations to
certain Native American human
remains, funerary objects, sacred -
objects, or objects of cultural dpatrimony
with which they are affiliated.

(b) Applicability. (1) These regulations
pertain to the identification and
appropriate disposition of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
that are:

(i) In Federal possession or control; or

(ii) In the possession or control of any
institution or State or local government
receiving Federal funds; or

(iii) Excavated intentionally or
discovered inadveriently on Federal or
tribal lands.

(2) These regulations apply to human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
which are indigenous to Alaska, Hawaii,

and the continental United States, but
not to territories of the United States.
(3) Throughout these regulations are
decision points which determine their
applicability in particularly
circumstances, e.g., a decision as to
whether a museum *‘controls’ human
remains and cultural objects within the
meaning of the regulations, or, a
decision as to whether an object is a
“human remain,"” “funerary object,”
“sacred object,” or “object of cultural
patrimony” within the meaning of the
regulations. Any final determination
making the Act or these regulations
inapplicable is subject to review
pursuant to section 15 of the Act.

§10.2 Deflinitions.

In addition to the term Act, which
means the Native American Graves
Protection and Repatriation Act as
described above, definitions used in
these regulations are grouped in seven
classes: Parties required to comply with
these regulations; Parties with standing
to make claims under these regulations;
Parties responsible for implementing
these regulations; Objects covered by
these regulations; Cultural affiliation;
Types of land covered by these
regulations; and Procedures required by
these lations.

(a) Who must comply with these
regulations? (1) Federal agency means
any department, agency, or
instrumentality of the United States.
Such term does not include the
Smithsonian Institution as specified in
section 2 (4) of the Act.

(2) Federal agency official means any
individual authorized by delegation of
authority within a Federal agency to
perform the duties relating to these

lations.

3) Museum means any institution or
State or local government agen:
(including any institution of higher
learning) that has possession of, or
control over, human remains, funerary
objects, sacred objects, or objects of .
cultural patrimony and receives Federal
funds.

(i) The term *possession” means
having physical custody of human
remains, funerary objects, sacred
objects, or objects of cultural patrimony
with a sufficient legal interest to
lawfully treat the oiiects as part of its
collection for purposes of these
regulations. Generally, a museum or
Federal agency would not be considered
to have possession of human remains,
funerary objects, sacred objects, or
objects of cultural patrimony on loan
from another individual, museum, or
Federal agency.

(ii) The term “control' means having
a legal interest in human remains,
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§9.10 How does the Secretary make ef-
forts to accommodate intergovern-
mental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either:

(1) Accepts the recommendation;

(2) Reaches a mutually agreeable so-
lution with the state process; or

(3) Provides the single point of con-
tact with such written explanation of
the decision, as the Secretary in his or
her discretion deems appropriate. The
Secretary may also supplement the
written explanation by providing the
explanation to the single point of con-
tact by telephone, other telecommuni-
cation, or other means.

(b) In any explanation under para-
graph (a)(3) of the section, the Sec-
retary informs the single point of con-
tact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least ten days is not fea-
sible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification § days after the date of
mailing of such notification.

§9.11 What are the Secretary’s obliga-
tions in interstate situations?

(a) The Secretary is responsible for:

(1) Identifying proposed federal finan-
cial assistance and direct Federal de-
velopment that have an impact on
interstate areas;

(2) MNotifying appropriate officials
and entities in states which have
adopted a process and which select the
Department's program or activitiy;

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department's program or ac-
tivity;

(4) Responding pursuant to §9.10 of
this part if the Secretary receives a
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recommendation from a designated
areawide agency transmitted by a sin-
gle point of contact, in cases in which
the review, coordination, and commu-
nication with the Department have
been delegated.

(b) The Secretary uses the procedures
in §9.10 if a state process provides a
state process recommendation to the
Department through a single point of
contact,

§9.12 How may a state simplify, con-
solidate, or substitute federally re-
quired state plans?

(a) As used in this section:

(1) Simplify means that a state may
develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet Federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify,
consolidate, or substitute Federally re-
quired state plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if its contents meet Fed-
eral requirements.

§9.13 May the Secretary waive any
provision of these regulations?
In an emergency, the Secretary may
waive any provision of these regula-
tions.

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND RE-
PATRIATION REGULATIONS

Subpart A—Introduction

Sec.

10.1 Purpose and applicability.
10.2 Definitions
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Subpart B—Human Remains, Funerary Ob-
jects, Sacred Objects, or Objects of
Cuitural Patrimony From Federal or
Tribal Lands

10.3 Intentional archaeological excavations.
10.4 Inadvertent discoveries.
10.5 Consultation.

10.6 Custody.
10.7 Disposition of unclaimed human re-

mains, funerary objects, sacred objects,
or objects of cultural patrimony. [Re-
served]

Subpart C—Human Remains, Funerary Ob-
jects, Sacred Objects, or QObjects of
Cultural Patrimony in Museums and
Federal Collections

10.8 Summaries.

10.9 Inventories.

10.10 Repatriation.

10.11 Disposition of culturally unidentifi-
able human remains. [Reserved]

10.12 Civil penalties.
10.13 Future applicability. [Reserved]

Subpart D—General

Lineal descent and cultural affiliation.
Limitations and remedies.

Review committee.

Dispute resolution.

10.14
10.15
10.16
10.17

APPENDIX A TO PART 10—SAMPLE SUMMARY.

APPENDIX B TO PART 10—SAMPLE NOTICE OF
INVENTORY COMPLETION.

AUTHORITY: 25 U.S.C. 3001 et seq.

SOURCE: 60 FR 62158, Dec. 4, 1995, unless
otherwise noted.

Subpart A—Introduction

§10.1 Purpose and applicability.

(a) Purpose. These regulations carry
out provisions of the Native American
Graves Protection and Repatriation
Act of 1990 (Pub.L. 101-601; 25 U.S.C.
3001-3013;104 Stat. 3048-3058). These reg-
ulations develop a systematic process
for determining the rights of lineal de-
scendants and Indian tribes and Native
Hawaiian organizations to certain Na-
tive American human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony with which they
are affiliated.

(b) Applicability. (1) These regulations
pertain to the identification and appro-
priate disposition of human remains,
funerary objects, sacred objects, or ob-
Jjects of cultural patrimony that are:
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(i) In Federal possession or control;
or

(ii) In the possession or control of
any institution or State or local gov-
ernment receiving Federal funds; or

(iif) Excavated intentionally or dis-
covered inadvertently on Federal or
tribal lands.

(2) These regulations apply to human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
which are indigenous to Alaska, Ha-
waii, and the continental United
States, but not to territories of the
United States.

(3) Throughout these regulations are
decision points which determine their
applicability in  particular cir-
cumstances, e.g., a decision as to
whether a museum “‘controls’ human
remains and cultural objects within
the meaning of the regulations, or, a
decision as to whether an object is a
“human remain,” ‘‘funerary object,”
"'sacred object,'’ or ‘‘object of cultural
patrimony'’ within the meaning of the
regulations. Any final determination
making the Act or these regulations
inapplicable is subject to review pursu-
ant to section 15 of the Act.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§10.2 Definitions.

In addition to the term Act, which
means the Native American Graves
Protection and Repatriation Act as de-
scribed above, definitions used in these
regulations are grouped in seven class-
es: Parties required to comply with
these regulations; Parties with stand-
ing to make claims under these regula-
tions; Parties responsible for imple-
menting these regulations; Objects cov-
ered by these regulations; Cultural af-
filiation; Types of land covered by
these regulations; and Procedures re-
quired by these regulations. _

(a) Who must comply with these regula-
tions? (1) Federal agency means any de-
partment, agency, or instrumentality

of the United States. Such term does

not include the Smithsonian Institu-
tion as specified in section 2 (4) of the
Act.

(2) Federal agency official means any
individual authorized by delegation of
authority within a Federal agency to
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perform the duties relating to these
regulations.

(3) Museum means any institution or
State or local government agency (in-
cluding any institution of higher learn-
ing) that has possession of, or control
over, human remains, funerary objects,
sacred objects, or objects of cultural
patrimony and receives Federal funds.

(i) The term 'possession'' means hav-
ing physical custody of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony with a
sufficient legal interest to lawfully
treat the objects as part of its collec-
tion for purposes of these regulations.
Generally, a museum or Federal agen-
cy would not be considered to have pos-
session of human remains, funerary ob-
_jects, sacred objects, or objects of cul-
tural patrimony on loan from another
individual, museum, or Federal agency.

(ii) The term *“‘control' means having
a legal interest in human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony sufficient
to lawfully permit the museum or Fed-
eral agency to treat the objects as part
of its collection for purposes of these
regulations whether or not the human
remains, funerary objects, sacred ob-
_jects or objects of cultural patrimony
are in the physical custody of the mu-
seum or Federal agency. Generally, a
museum or Federal agency that has
loaned human remains, funerary ob-
Jjects, sacred objects, or objects of cul-
tural patrimony to another individual,
museum, or Federal agency is consid-
ered to retain control of those human
remains, funerary objects, sacred ob-
Jjects, or objects of cultural patrimony
for purposes of these regulations.

(iii) The phrase ‘''receives Federal
funds’” means the receipt of funds by a
museum after November 16, 1990, from
a Federal agency through any grant,
loan, contract (other than a procure-
ment contract), or other arrangement
by which a Federal agency makes or
made available to a museum aid in the
form of funds. Federal funds provided
for any purpose that are received by a
larger entity of which the museum is a
part are considered Federal funds for
the purposes of these regulations. For
example, if a museum is a part of a
State or local government or a private
university and the State or local gov-

§10.2

ernment or private university receives
Federal funds for any purpose, the mu-
seum is considered to receive Federal
funds for the purpose of these regula-
tions.

(4) Museum official means the individ-
ual within a museum designated as

. being responsible for matters relating

to these regulations.

(5) Person means an individual, part-
nership, corporation, trust, institution,
association, or any other private en-
tity, or, any official, employee, agent,
department, or instrumentality of the
United States, or of any Indian tribe or
Native Hawailan organization, or of
any State or political subdivision
thereof that discovers or discovered
human remains, funerary objects, sa-
cred objects or objects of cultural pat-
rimony on Federal or tribal lands after
November 16, 1990.

(b) Who has standing to make a claim
under these regulations?

(1) Lineal descendant means an indi-
vidual tracing his or her ancestry di-
rectly and without interruption by
means of the traditional kinship sys-
tem of the appropriate Indian tribe or
Native Hawaiian organization or by the
common law system of descendance to
a known Native American individual
whose remains, funerary objects, or sa-
cred objects are being claimed under
these regulations.

(2) Indian tribe means any tribe, band,
nation, or other organized Indian group
or community of Indians, including
any Alaska Native village or corpora-
tion as defined in or established by the
Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.), which is recog-
nized as eligible for the special pro-
grams and services provided by the
United States to Indians because of
their status as Indians. The Secretary
will distribute a list of Indian tribes for
the purposes of carrying out this stat-
ute through the Departmental Consult-
ing Archeologist.

(3)(i) Native Hawaiian organization
means any organization that:

(A) Serves and represents the inter-
ests of Native Hawaiians;

(B) Has as a primary and stated pur-
pose the provision of services to Native
Hawaiians; and

(C) Has expertise in Native Hawailan
affairs.
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(ii) The term Native Hawaiian means
any individual who is a descendant of
the aboriginal people who, prior to
1778, occupied and exercised sov-
ereignty in the area that now con-
stitutes the State of Hawalii. Such or-
ganizations must include the Office of
Hawailan Affairs and Hui Malama I Na
Kipuna "0 Hawai'i Nel.

(4) Indian tribe official means the prin-
cipal leader of an Indian tribe or Na-
tive Hawatian organization or the indi-
vidual officially designated by the gov-
erning body of an Indian tribe or Na-
tive Hawaiian organization or as other-
wise provided by tribal code, policy, or
established procedure as responsible
for matters relating to these regula-
tions.

.. (c) Who is responsible for carrying out
these regulations?

(1) Secretary means the Secretary of
the Interior.

(2) Review Committee means the advi-
sory committee established pursuant
to section 8 of the Act.

(3) Departmental Consulting Archeolo-
gist means the official of the Depart-
ment of the Interior designated by the
Secretary as responsible for the admin-
istration- of matters relating to these
regulations. Communications to the
Departmental Consulting Archeologist
should be addressed to:

Departmental Consulting Archeolo-

gist

National Park Service,

PO Box 37127

Washington, DC 20013-7127.

(d) What objects are covered by these
regulations? The Act covers four types
of Native American objects. The term
Native American means of, or relating
to, a tribe, people, or culture indige-
nous to the United States, including
Alaska and Hawaii.

(1) Human remains means the physical
remains of the body of a person of Na-
tive American ancestry. The term does
not include remains or portions of re-
mains that may reasonably be deter-
mined to have been freely given or nat-
urally shed by the individual from
whose body they were obtained, such as
hair made into ropes or nets. For the
purposes of determining cultural affili-
ation, human remains incorporated
into a funerary object, sacred object, or
object of cultural patrimony, as de-
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fined below, must be considered as part
of that item.

(2) Funerary objects means items that,
as part of the death rite or ceremony of
a culture, are reasonably believed to
have been placed intentionally at the
time of death or later with or near in-
dividual human remains. Funerary ob-
Jjects must be identified by a preponder-
ance of the evidence as having been re-
moved from a specific burial site of an
individual affiliated with a particular
Indian tribe or Native Hawaiian orga-
nization or as being related to specific
individuals or families or to known
human remains. The term burial site
means any natural or prepared phys-
ical location, whether originally below,
on, or above the surface of the earth,
into which, as part of the death rite or
ceremony of a culture, individual
human remains were deposited, and in-
cludes rock cairns or pyres which do
not fall within the ordinary definition
of gravesite. For purposes of complet-
ing the summary requirements in §10.8

and the inventory requirements of

§10.9:

(i) Associated funerary obfects means
those funerary objects for which the
human remains with which they were
placed intentionally are also in the
possession or control of a museum or
Federal agency. Associated funerary
objects also means those funerary ob-

. jects that were made exclusively for

burial purposes-or to contain human

remains.
(ii) Unassociated funerary objects

means those funerary objects for which

the human remains with which they -

were placed intentionally are not in
the possession or control of a museum
or Federal agency. Objects that were
displayed with individual human re-
mains as part of a death rite or cere-
mony of a culture and subsequently re-
turned or distributed according to tra-
ditional custom to living descendants
or other individuals are not considered
unassociated funerary objects.

(3) Sacred objects means items that
are specific ceremonial objects needed
by traditional Native American reli-
gious leaders for the practice of tradi-
tional Native American religions by
their present-day adherents. While
many items, from ancient pottery
sherds to arrowheads, might be imbued
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with sacredness in the eyes of an indi-
vidual, these regulations are specifi-
cally limited to objects that were de-
voted to a traditional Native American
religious ceremony or ritual and which
have religious significance or function
in the continued observance or renewal
of such ceremony. The term traditional
religious leader means a person who is
recognized by members of an Indian
tribe or Native Hawalian organization
as:

(i) Being responsible for performing

. cultural duties relating to the ceremo-
nial or religious traditions of that In-
dian tribe or Native Hawaiian organi-
zation, or

(ii) Exercising a leadership role in an
Indian tribe or Native Hawaiian orga-
nization based on the tribe or organiza-
tion's cultural, ceremonial, or religious
practices.

(4) Objects of cultural patrimony means
items having ongoing historical, tradi-
tional, or cultural importance central
to the Indian tribe or Native Hawaiian
organization itself, rather than prop-
erty owned by an individual tribal or
organization member. These objects
are of such central importance that
they may not be alienated, appro-
priated, or conveyed by any individual
tribal or organization member. Such
objects must have been considered in-
alienable by the culturally affiliated
Indian tribe or Native Hawaiian orga-
nization at the time the object was sep-
arated from the group. Objects of cul-
tural patrimony include items such as
Zuni War Gods, the Confederacy Wam-
pum Belts of the Iroquois, and other
objects of similar character and signifi-
cance to the Indian tribe or Native Ha-
waiian organization as a whole.

(e) What is cultural affiliation? Cul-
tural affiliation means that there is a
relationship of shared group identity
which can reasonably be traced histori-
cally or prehistorically between mem-
bers of a present-day Indian tribe or
Native Hawaiian organization and an
identifiable earlier group. Cultural af-
filiation is established when the pre-
ponderance of the evidence — based on
geographical, kinship, biological, ar-
cheological, linguistic, folklore, oral
tradition, historical evidence, or other
information or expert opinion — rea-
sonably leads to such a conclusion.

§10.2

(f) What types of lands do the exca-
vation and discovery provisions of these
regulations apply to?

(1) Federal lands means any land
other than tribal lands that are con-
trolled or owned by the United States
Government, including lands selected
by but not yet conveyed to Alaska Na-
tive Corporations and groups organized
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.).
United States ‘‘control,” as used in
this definition, refers to those lands
not owned by the United States but in
which the United States has a legal in-
terest sufficient to permit it to apply
these regulations without abrogating
the otherwise existing legal rights of a
person.

(2) Tribal lands means all lands which:

(i) Are within the exterior boundaries
of any Indian reservation including,
but not limited to, allotments held in
trust or subject to a restriction on
alienation by the United States; or

(ii) Comprise dependent Indian com-
munities as recognized pursuant to 18
U.S.C. 1151; or

(iii) Are administered for the benefit
of Native Hawaiians pursuant to the
Hawaiian Homes Commission Act of
1920 and section 4 of the Hawaiian
Statehood Admission Act (Pub.L. 86-3;
73 Stat. 6).

(iv) Actions authorized or required
under these regulations will not.apply
to tribal lands to the extent that any
action would result in a taking of prop-
erty without compensation within the
meaning of the Fifth Amendment of
the United States Constitution.

(g) What procedures are required by
these regulations?

(1) Summary means the written de-
scription of collections that may con-
tain unassociated funerary objects, sa-
cred objects, and objects of cultural
patrimony required by §10.8 of these
regulations.

(2) Inventory means the item-by-item
description of human remains and asso-
ciated funerary objects.

(3) Intentional excavation means the
planned archeological removal of
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony found under or on the surface
of Federal or tribal lands pursuant to
section 3 (c) of the Act.
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(4) Inadvertent discovery means the
unanticipated encounter or detection
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony found under or on the sur-
face of Federal or tribal lands pursuant
to section 3 (d) of the Act.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

Subpart B—Human Remains, Fu-
nerary OIgects. Sacred Ob-
jects, or Objects of Cultural
atrimony From Federal or
Tribal Lands

§10.3 . Intentional archaeological exca-
tions.

val

(a) General. This section carrles out
section 3 (c) of the Act regarding the
custody of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony that are excavated
intentionally from Federal or tribal
lands after November 16, 1990,

(b) Specific Requirements. These regu-
lations permit the intentional exca-
vation of human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony from Federal or tribal
lands only if:

(1) The objects are excavated or re-
moved following the requirements of
the Archaeological Resources Protec-
tion. Act (ARPA) (16 U.S.C. 470aa et
seq.) and its implementing regulations.
Regarding private lands within the ex-
terior boundaries of any Indian res-
ervation, the Bureau of Indian Affairs
(BIA) will serve as the issuing agency
for any permits required under the Act.
For BIA procedures for obtaining such
permits, see 25 CFR part 262 or contact
the Deputy Commissioner of Indian Af-
fairs, Department of the. Interior,
Washington, DC 20240. Regarding lands
administered for the benefit of Native
Hawaiians pursuant to the Hawaiian
Homes Commission Act, 1920, and sec-
tion 4 of Pub. L. 86-3, the Department
of Hawaiian Home Lands will serve as
the issuing agency for any permits re-
quired under the Act, with the Hawaii
State Historic Preservation Division of
the Department of Land and Natural
Resources acting in an advisory capac-
ity for such issuance. Procedures and
requirements for issuing permits will
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be consistent with those required by
the ARPA and its implementing regu-
lations;

(2) The objects are excavated after
consultation with or, in the case of
tribal lands, consent of, the appro-
priate Indian tribe or Native Hawaiian
organization pursuant to §10.5;

(3) The disposition of the objects is
consistent with their custody as de-
scribed in §10.6; and

(4) Proof of the consultation or con-
sent is shown to the Federal agency of-
ficial or other agency official respon-
sible for the issuance of the required
permit. p

(c) Procedures. (1) The Federal agency
official must take reasonable steps to
determine whether a planned activity
may result in the excavation of human
remains, funerary objects, sacred ob-
Jjects, or objects of cultural patrimony
from Federal lands. Prior to issuing
any approvals or permits for activities,
the Federal agency official must notify
in writing the Indian tribes or Native
Hawaiian organizations that are likely
to be culturally affiliated with any
human rernains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony that may be excavated. The
Federal agency official must also no-
tify any present-day Indian tribe which
aboriginally occupied the area of the
planned activity and any other Indian
tribes or Native Hawaiian organiza-
tions that the Federal agency official
reasonably believes are likely to have a
cultural relationship to the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony that
are expected to be found. The notice
must be in writing and describe the
planned activity, its general location,
the basis upon which it was determined
that human remains, funerary objects,
sacred objects, or objects of cultural
patrimony may be excavated, and, the
basis for determining likely custody
pursuant to §10.6. The notice must also
propose a time and place for meetings
or consultations to further consider
the activity, the Federal agency's pro-
posed treatment of any human re--
mains, funerary objects, sacred objects,
or objects of cultural patrimony that
may be excavated, and the proposed
disposition of any excavated human re-
mains, funerary objects, sacred objects,
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or objects of cultural patrimony. Writ-
ten notification should be followed up
by telephone contact if there is no re-
sponse in 15 days. Consultation must be
conducted pursuant to §10.5.

(2) Following consultation, the Fed-
eral agency official must complete a
written plan of action (described in
§10.5(e)) and execute the actions called
for in it.

(3) If the planned activity is also sub-
ject to review under section 106 of the
National Historic Preservation Act (16
U.S.C. 470 et seq), the Federal agency
official should coordinate consultation
and any subsequent agreement for
compliance conducted under that Act
with the requirements of §10.3 (c)(2)
and §10.5. Compliance with these regu-
lations does not relieve Federal agency
officials of requirements to comply
with section 106 of the National His-
toric Preservation Act (16 U.S.C. 470 et

.se«z.).

4) If an Indian tribe or Native Ha-
waiian organization receives notice of
a planned activity or otherwise be-
comes aware of a planned activity that
may result in the excavation of human
remains, funerary objects, sacred ob-
jects, or objects of cultural patrimony
on tribal lands, the Indian tribe or Na-
tive Hawalian organization may take
appropriate steps to:

(i) Ensure that the human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony are exca-
vated or removed following §10.3 (b),
and

(ii) make certain that the disposition
of any human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony excavated inten-
tionally or discovered inadvertently as
a result of the planned activity are car-
ried out following §10.5.

§10.4 Inadvertent discoveries.

(a) General. This section carries out
section 3 (d) of the Act regarding the
custody of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony that are discovered
inadvertently on Federal or tribal
lands after November 16, 1990.

(b) Discovery. Any person who knows
or has reason to know that he or she
has discovered inadvertently human re-
mains, funerary objects, sacred objects,

§10.4

or objects of cultural patrimony on
Federal or tribal lands after November
16, 1990, must provide immediate tele-
phone notification of the inadvertent
discovery, with written confirmation,
to the responsible Federal agency offi-
cial with respect to Federal lands, and,
with respect to tribal lands, to the re-
sponsible Indian tribe official. The re-
quirements of these regulations regard-
ing inadvertent discoveries apply
whether or not an inadvertent discov-
ery is duly reported. If written con-
firmation is provided by certified mail,
the return receipt constitutes evidence
of the receipt of the written notifica-
tion by the Federal agency official or
Indian tribe official.

(c) Ceasing activity. If the inadvertent
discovery occurred in connection with
an on-going activity on Federal or trib-
al lands, the person, in addition to pro-
viding the notice described above, must
stop the activity in the area of the in-
advertent discovery and make a rea-
sonable effort to protect the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony dis-
covered inadvertently.

(d) Federal lands. (1) As soon as pos-
sible, but no later than three (3) work-
ing days after receipt of the written
confirmation of notification with re-
spect to Federal lands described in
§10.4 (b), the responsible Federal agen-
cy official must:

(i) Certify receipt of the notification;

(ii) Take immediate steps, if nec-
essary, to further secure and protect
inadvertently discovered human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony, in-
cluding, as appropriate, stabilization or
covering;

(iii) Notify by telephone, with writ-
ten confirmation, the Indian tribes or
Native Hawaiian organizations likely
to be culturally affiliated with the in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony, the Indian
tribe or Native Hawaiian organization
which aboriginally occupied the area,
and any other Indian tribe or Native

Hawaiian organization that is reason--

ably known to have a cultural relation-
ship to the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony. This notification
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must include pertinent information as
to kinds of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony discovered inad-
vertently, their condition, and the cir-
cumstances of their inadvertent discov-

(iv) Initiate consultation on the inad-
vertent discovery pursuant to §10.5;

(v) If the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony must be excavated
or removed, follow the requirements
and procedures in §10.3 (b) of these reg-
ulations; and

(vi) Ensure that disposition of all in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is carried
out following §10.6.

(2) Resumption of activity. The activ-
ity that resulted in the inadvertent
discovery may resume thirty (30) days
after certification by the notified Fed-
eral agency of receipt of the written
confirmation of notification of inad-
vertent discovery if the resumption of
the activity is otherwise lawful. The
activity may also resume, if otherwise
lawful, at any time that a written,
binding agreement is executed between
the Federal agency and the affiliated
Indian tribes or Native Hawalian orga-
nizations that adopt a recovery plan
for the excavation or removal of the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony following §10.3 (b)(1) of these
regulations. The disposition of all
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony must be carried out following
§10.6.

(e) Tribal lands. (1) As soon as pos-
sible, but no later than three (3) work-
ing days after receipt of the written
confirmation of notification with re-
spect to Tribal lands described in §10.4
(b), the responsible Indian tribe official
may:

(i) Certify receipt of the notification;

(ii) Take immediate steps, if nec-
essary. to further secure and protect
inadvertently discovered human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony, in-
cluding, as appropriate, stabilization or
covering;
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(iii) If the human remains, funerary
objects, sacred objects, or objects of
cultural patrimony must be excavated
or removed, follow the requirements
and procedures in §10.3 (b) of these reg-
ulations; and

(iv) Ensure that disposition of all in-
advertently discovered human remains,
funerary objects, sacred objects, or ob-
Jjects of cultural patrimony is carried
out following §10.6.

(2) Resumption of Activity. The ac-
tivity that resulted in the inadvertent
discovery may resume if otherwise law-
ful after thirty (30) days of the certifi-
cation of the receipt of notification by
the Indian tribe or Native Hawaiian or-
ganization.

(f) Federal agency officials. Federal
agency officials should coordinate
their responsibilities under this section
with their emergency discovery respon-
sibilities under section 106 of the Na-
tional Historical Preservation Act (16
U.S.C. 470 (f) et seq.), 36 CFR 800.11 or
section 3 (a) of the Archeological and
Historic Preservation Act (16 U.S.C. 469
(a-c)). Compliance with these regula-
tions does not relieve Federal agency
officials of the requirement to comply
with section 106 of the National Histor-
ical Preservation Act (16 U.S.C. 470 (f)
et seq.), 36 CFR 800.11 or section 3 (a) of
the Archeological and Historic Preser-
vation Act (16 U.S.C. 469 (a-c)).

(g) Notification requirement in author-
izations. All Federal authorizations to
carry out land use activities on Federal
lands or tribal lands, including all
leases and permits, must include a re-
quirement for the holder of the author-
ization to notify the appropriate Fed-
eral or tribal official immediately upon
the discovery of human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony pursuant to §10.4

(b) of these regulations.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1987)

§10.5 Consultation.

Consultation as part of the inten-
tional excavation or inadvertent dis-
covery of human remains, funerary ob-
Jects, sacred objects, or objects of cul- .
tural patrimony on Federal lands must
be conducted in accordance with the
following requirements.
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(a) Consulting parties. Federal agency
officials must consult with known lin-
eal descendants and Indian tribe offi-
cials:

(1) from Indian tribes on whose ab-
original lands the planned activity will
occur or where the inadvertent discov-
ery has been made; and

(2) from Indian tribes and Native Ha-
waiian organizations that are, or are
likely to be, culturally affiliated with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony; and

(3) from Indian tribes and Native Ha-
waiian organizations that have a dem-
onstrated cultural relationship with
the human remains, funerary objects,
sacred ohjects, or objects of cultural
patrimony.

(b) Initiation of consultation. (1) Upon
receiving notice of, or otherwise be-
coming aware of, an inadvertent dis-
covery or planned activity that has re-
sulted or may result in the intentional
excavation or inadvertent discovery of
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony on Federal lands, the respon-
sible Federal agency official must, as
part of the procedures described in
§§10.3 and 10.4, take appropriate steps
to identify the lineal descendant, In-
dian tribe, or Native Hawaiian organi-
zation entitled to custody of the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony pursuant to §10.6 and §10.14.
The Federal agency official shall notify
in writing:

(i) any known lineal descendants of
the individual whose remains, funerary
objects, sacred objects, or objects of
cultural patrimony have been or are
likely to be excavated intentionally or
discovered inadvertently; and

(ii) the Indian tribes or Native Ha-
waiian organizations that are likely to
be culturally affiliated with the human
remains, funerary objects, sacred ob-
Jjects, or objects of cultural patrimony
that have been or are likely to be exca-
vated intentionally or discovered inad-
vertently; and

(iii) the Indian tribes which aborigi-
nally occupied the area in which the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony have been or are likely to be

§10.5

excavated intentionally or discovered
inadvertently; and

(iv) the Indian tribes or Native Ha-
waiian organizations that have a dem-
onstrated cultural relationship with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony that have been or are likely
to be excavated intentionally or dis-
covered inadvertently.

(2) The notice must propose a time
and place for meetings or consultation
to further consider the intentional ex-
cavation or inadvertent discovery, the
Federal agency's proposed treatment of
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony that may be excavated, and
the proposed disposition of any inten-
tionally excavated or inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of
cultural patrimony.

(3) The consultation must seek to
identify traditional religious leaders
who should also be consulted and seek
to identify, where applicable, lineal de-
scendants and Indian tribes or Native
Hawalian organizations affiliated with
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

(c) Provision of information. During
the consultation process, as appro-
priate, the Federal agency official
must provide the following information
in writing to the lineal descendants
and the officials of Indian tribes or Na-
tive Hawaiian organizations that are or
are likely to be affiliated with the
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony excavated intentionally or dis-
covered inadvertently on Federal
lands:

(1) A list of all lineal descendants and
Indian tribes or Native Hawaiian orga-
nizations that are being, or have been,
consulted regarding the particular
human remains, funerary objects, sa-'
cred objects, or objects of cultural pat-
rimony;

(2) An indication that additional doc-
umentation used to identify affiliation
will be supplied upon request. ;

(d) Requests for information. During
the consultation process, Federal agen-
cy officials must request, as appro-
priate, the following information from
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Indian tribes or Native Hawaiian orga-
nizations that are, or are likely to be,
affiliated pursuant to §10.6 (a) with in-
tentionally excavated or inadvertently
discovered human remains, funerary
objects, sacred objects, or objects of
cultural patrimony:

(1) Name and address of the Indian
tribe official to act as representative in
consultations related to particular
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony;

(2) Names and appropriate methods
to conmtact lineal descendants who
should be contacted to participate in
the consultation process;

(3) Recommendations on how the
consultation process should be con-
ducted; and

(4) Kinds of cultural items that the
Indian tribe or Native Hawaiian orga-
nization considers likely to be
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony.

(e) Written plan of action. Following
consultation, the Federal agency offi-
cial must prepare, approve, and sign a
written plan of action. A copy of this
plan of action must be provided to the
lineal descendants, Indian tribes and
Native Hawaiian organizations in-
volved. Lineal descendants and Indian
tribe official(s) may sign the written
plan of action as appropriate. At a min-
imum, the plan of action must comply
with §10.3 (b) (1) and document the fol-
lowing:

(1) The kinds of objects to be consid-
ered as cultural items as defined in
§10.2 (b);

(2) The specific information used to
determine custody pursuant to §10.6;

(3) The planned treatment, care, and
handling of human remains, funerary
objects, sacred ohjects, or objects of
cultural patrimony recovered;

(4) The planned archeological record-
ing of the human remains, funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony recovered;

(5) The kinds of analysis planned for
each kind of object;

(6) Any steps to be followed to con-
tact Indian tribe officials at the time
of intentional excavation or inadvert-
ent discovery of specific human re-
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mains, funerary objects, sacred objects,
or objects of cultural patrimony;

(7) The kind of traditional treatment,
if any, to be afforded the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony by
members of the Indian tribe or Native
Hawaiian organization;

(8) The nature of reports to be pre-
pared; and

(9) The planned disposition of human
remains, funerary objects, sacred ob-
Jjects, or objects of cultural patrimony
following §10.6.

(f) Comprehensive agreements. When-
ever possible, Federal Agencies should
enter into comprehensive agreements
with Indian tribes or Native Hawaiian
organizations that are affiliated with
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony and have claimed, or are likely
to claim, those human remains, funer-
ary objects, sacred ohjects, or objects
of cultural patrimony excavated inten-
tionally or discovered inadvertently on
Federal lands. These agreements
should address all Federal agency land
management activities that could re-
sult in the intentional excavation or
inadvertent discovery of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony. Con-
sultation should lead to the establish-
ment of a process for effectively carry-
ing out the requirements of these regu-
lations regarding standard consulta-
tion procedures, the determination of
custody consistent with procedures in
this section and §10.6, and the treat-
ment and disposition of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony. The
signed agreements, or the correspond-
ence related to the effort to reach
agreements, must constitute proof of
consultation as required by these regu-
lations.

(g) Traditional religious leaders. The .
Federal agency official must be cog-
nizant that Indian tribe officials may .
need to confer with traditional reli-
gious leaders prior to making rec-
ommendations. .
are under no obligation to reveal the -
identity of traditional religious lead-
ers.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]
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§10.6 Custody.

(a) Priority of custody. This section
carries out section 3 (a) of the Act, sub-
ject to the limitations of §10.15, regard-
ing the custody of human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony excavated
intentionally or discovered inadvert-
ently in Federal or tribal lands after
November 16, 1990, For the purposes of
this section, custody means ownership
or control of human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated inten-
tionally or discovered inadvertently in
Federal or tribal lands after November
16, 1990. Custody of these human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony is,
with priority given in the order listed:

(1) In the case of human remains and
associated funerary objects, in the lin-
eal descendant of the deceased individ-
ual as determined pursuant to §10.14
(b):

(2) In cases where a lineal descendant
cannot be ascertained or mo claim is
made, and with respect to unassociated
funerary objects, sacred objects, and
objects of cultural patrimony:

(i) In the Indian tribe on whose tribal
land the human remains, funerary ob-
Jjects, sacred objects, or objects of cul-
tural patrimony were excavated inten-
tionally or discovered inadvertently;

(ii) In the Indian tribe or Native Ha-
wailan organization that has the clos-
est cultural affiliation with the human
remains, funerary objects, sacred ob-
_jects, or objects of cultural patrimony
as determined pursuant to §10.14 (c); or

(iif) In circumstances in which the
cultural affiliation of the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony can-
not be ascertained and the objects were
excavated intentionally or discovered
inadvertently on Federal land that is
recognized by a final judgment of the
Indian Claims Commission or the Unit-
ed States Court of Claims as the ab-
original land of an Indian tribe:

(A) In the Indian tribe aboriginally
occupying the Federal land on which
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony were excavated inten-
tionally or discovered inadvertently, or

§10.6

(B) If it can be shown by a preponder-
ance of the evidence that a different
Indian tribe or Native Hawaiian orga-
nization has a stronger cultural rela-
tionship with the human remains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony, in the In-
dian tribe or Native Hawaiian organi-
zation that has the strongest dem-
onstrated relationship with the ob-
Jects,

(b) Custody of human remains, funer-
ary objects, sacred objects, or objects
of cultural patrimony and other provi-
sions of the Act apply to all inten-
tional excavations and inadvertent dis-
coveries made after November 16, 1990,
including those made before the effec-
tive date of these regulations.

(c) Final notice, claims and disposition
with respect to Federal lands. Upon de-
termination of the lineal descendant,
Indian tribe, or Native Hawaiian orga-
nization that under these regulations
appears to be entitled to custody of
particular human remains, funerary
objects, sacred objects, or objects of
cultural patrimony excavated inten-
tionally or discovered inadvertently on
Federal lands, the responsible Federal
agency official must, subject to the no-
tice required herein and the limita-
tions of §10.15, transfer custody of the
objects to the lineal descendant, Indian
tribe, or Native Hawaiian organization
following  appropriate  procedures,
which must respect traditional cus-
toms and practices of the affiliated In-
dian tribes or Native Hawaiian organi-
zations in each instance. Prior to any
such disposition by a Federal agency
official, the Federal agency official
must publish general notices of the
proposed disposition in a newspaper of
general circulation in the area in
which the human remains, funerary ob-
Jjects, sacred objects, or objects of cul-
tural patrimony were excavated inten-
tionally or discovered inadvertently
and, if applicable, in a newspaper of
general circulation in the area(s) in
which affiliated Indian tribes or Native
Hawaiian organizations members now
reside. The notice must provide infor-
mation as to the nature and affiliation
of the human remains, funerary ob-
Jects, sacred objects, or objects of cul-
tural patrimony and solicit further
claims to custody. The notice must be
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published at least two (2) times at least
a week apart, and the transfer must
not take place until at least thirty (30)
days after the publication of the second
notice to allow time for any additional
claimants to come forward. If addi-
tional claimants do come forward and
the Federal agency official cannot
clearly determine which claimant is
entitled to custody, the Federal agency
must not transfer custody of the ob-
jects until such time as the proper re-
cipient is determined pursuant to these
regulations. The Federal agency offi-
cial must send a copy of the notice and
information on when and in what news-
paper(s) the notice was published to
the Departmental Consulting Archeolo-
gist.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§10.7 Disposition of unclaimed human
remains, funerary objects, sacred
objects, or objects of cultural pat-
rimony. [Reserved]

Subpart C—Human Remains, Fu-
nerary Objects, Sacred Ob-
jects, or Objects of Cultural
atrimony in Museums and
Federal Collections

§10.8 Summaries.

(a) General. This section carries out
section 6 of the Act. Under section 6 of
the Act, each museum or Federal agen-
cy that has possession or control over
collections which may  contain
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony must complete a summary of
these collections based upon available
information held by the museum or
Federal agency. The purpose of the
su is to provide information
about the collections to lineal descend-
ants and culturally affiliated Indian
tribes or Native Hawaiian organiza-
tions that may wish to request repatri-
ation of such objects. The summary
serves in lieu of an object-by-object in-
ventory of these collections, although,
if an inventory is avallable, it may be
substituted. Federal agencies are re-
sponsible for ensuring that these re-
quirements are met for all collections
from their lands or generated by their
actions whether the collections are
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held by the Federal agency or by a non-
Federal institution.

{b) Contents of summaries. For each
collection or portion of a collection,
the summary must include: an esti-
mate of the number of objects in the
collection or portion of the collection;
a description of the kinds of objects in-
cluded; reference to the means, date(s),
and location(s) in which the collection
or portion of the collection was ac-
quired, where readily ascertainable;
and information relevant to identifying
lineal descendants, if available, and
cultural affiliation.

(¢) Completion. Summaries must be
completed not later than November 18§,
1993.

(d) Consultation. (1) Consulting par-
ties. Museum and Federal agency offi-
cials must consult with Indian tribe of-
ficials and traditional religious lead-
ers:

(i) From whose tribal lands
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony originated;

(ii) That are, or are likely to be, cul-
turally affiliated with unassociated fu-
nerary ohjects, sacred objects, or ob-
Jjects of cultural patrimony; and

(iii) From whose aboriginal lands
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony originated.

(2) Initiation of consultation. Mu-
seumn and Federal agency officials must
begin summary consultation no later
than the completion of the summary
process. Consultation may be initiated
with a letter, but should be followed up
by telephone or face-to-face dialogue
with the appropriate Indian tribe offi-
cial.

(3) Provision of information. During
summary consultation, museum and
Federal agency officials must provide
copies of the summary to lineal de-
scendants, when known, and to offi-
cials and traditional religious leaders
representing Indian tribes or Native
Hawaiian organizations that are, or are

likely to be, culturally affiliated with -

the cultural items. A copy of the sum-
mary must also be provided to the De-
partmental Consulting Archeologist.
Upon request by lineal descendants or
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Indian tribe officials, museumn and Fed-
eral agency officials must provide lin-
eal descendants, Indian tribe officials
and traditional religious leaders with
access to records, catalogues, relevant
studies, or other pertinent data for the
limited purposes of determining the ge-
ographic origin, cultural affiliation,
and basic facts surrounding acquisition
and accession of objects covered by the
summary. Access to this information
may be requested at any time and must
be provided in a reasonable manner to
be agreed upon by all parties. The Re-
view committee also must be provided
access to such materials.

(4) Requests for information. During
the summary consultation, museum
and Federal agency officials must re-
quest, as appropriate, the following in-
formation from Indian tribes and Na-
tive Hawaiian organizations that are,
or are likely to be, culturally affiliated
with their collections:

(i) Name and address of the Indian
tribe official to act as representative in
consultations related to particular ob-
Jjects;

(ii) Recommendations on how the
consultation process should be con-
ducted, including:

(A) Names and appropriate methods
to contact any lineal descendants, if
known, of individuals whose
unassociated funerary objects or sacred
objects are included in the summary;

(B) Names and appropriate methods
to contact any traditional religious
leaders that the Indian tribe or Native
Hawalian organization thinks should
be consulted regarding the collections;
and

(iii) Kinds of cultural items that the
Indian tribe or Native Hawaiian orga-
nization considers to be funerary ob-
jects, sacred objects, or objects of cul-
tural patrimony.

(e) Museum and Federal agency offi-
cials must document the following in-
formation regarding unassociated fu-
nerary objects, sacred objects, and ob-
jects of cultural patrimony in their
collections and must use this docu-
mentation in determining the individ-
uals, Indian tribes, and Native Hawai-
ian organizations with which they are
affiliated:

(1) Accession and catalogue entries;

§10.8

(2) Information related to the acqui-
sition of unassociated funerary object,
sacred object, or object of cultural pat-
rimony, including:

(i) the name of the person or organi-
zation from whom the object was ob-
tained, if known,;

(ti) The date of acquisition;

(iii) The place each object was ac-
quired, i.e., name or number of site,
county, state, and Federal agency ad-
ministrative unit, if applicable; and

(iv) The means of acquisition, i.e.,
gift, purchase, or excavation;

(3) A description of each unassociated
funerary object, sacred object, or ob-
Jject of cultural patrimony, including
dimensions, materials, and photo-
graphic documentation, if appropriate,
and the antiquity of such objects, if
known;

(1) A summary of the evidence used
to determine the cultural affiliation of
the unassociated funerary objects, sa-
cred objects, or objects of cultural pat-
rimony pursuant to §10.14 of these reg-
ulations.

() Notification. Repatriation of
unassociated funerary objects, sacred
objects, or objects of cultural pat-
rimony to lineal descendants, cul-
turally affiliated Indian tribes, or Na-
tive Hawaiian organizations as deter-
mined pursuant to §10.10 (a), must not
proceed prior to submission of a notice
of intent to repatriate to the Depart-
mental Consulting Archeologist, and
publication of the notice of intent to
repatriate in the FEDERAL REGISTER.
The notice of intent to repatriate must
describe the unassociated funerary ob-
Jects, sacred objects, or objects of cul-
tural patrimony being claimed in suffi-
cient detail so as to enable other indi-
viduals, Indian tribes or Native Hawai-
lan organizations to determine their
interest in the claimed objects. It must
include information that identifies
each claimed unassociated funerary ob-
Jject, sacred object, or object of cultural
patrimony and the circumstances sur-
rounding its acquisition, and describes
the objects that are clearly identifiable
as to cultural affiliation. It must also
describe the objects that are not clear-
ly identifiable as being culturally af-
filiated with a particular Indian tribe
or Native Hawaiian organization, but
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which, given the totality of cir-
curnstances surrounding acquisition of
the objects, are likely to be culturally
affiliated with a particular Indian tribe
or Native Hawaiian organization. The
Departmental Consulting Archeologist
must publish the notice of intent to re-
patriate in the FEDERAL REGISTER. Re-
patriation may not occur until at least
thirty (30) days after publication of the
notice of intent to repatriate in the
Federal Register.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§10.9 Inventories.

(a) General. This section carries out
section 5 of the Act. Under section 5 of
the Act, each museum or Federal agen-
cy that has possession or control over
holdings or collections of human re-
mains and associated funerary objects
must compile an inventory of such ob-
jects, and, to the fullest extent possible
based on information possessed by the
museum or Federal agency, must iden-
tify the geographical and cultural af-
filiation of each item. The purpose of
the inventory is to facilitate repatri-
ation by providing clear descriptions of
human remains and associated funer-
ary objects and establishing the cul-
tural affiliation between these objects
and present-day Indian tribes and Na-
tive Hawaiian organizations. Museums
and Federal agencies are encouraged to
produce inventories first on those por-
tions of their collections for which in-
formation is readily available or about
which Indian tribes or Native Hawaiian
organizations have expressed special
interest. Early focus on these parts of
collections will result in determina-
tions that may serve as models for
other inventories. Federal agencies
must ensure that these requirements
are met for all collections from their
lands or generated by their actions
whether the collections are held by the
Federal agency or by a non-Federal in-
stitution.

(b) Consultation—(1) Consulting par-
ties. Museum and Federal agency offi-
cials must consult with:

(i) Lineal descendants of individuals
whose remains and associated funerary
objects are likely to be subject to the
inventory provisions of these regula-
tions; and
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(ii) Indian tribe officials and tradi-
tional religious leaders:

(A) From whose tribal lands the
human remains and associated funer-
ary objects originated;

(B) That are, or are likely to be, cul-
turally affiliated with human remains
and associated funerary objects; and

(C) From whose aboriginal lands the
human remains and associated funer-
ary objects originated.

(2) Initiation of consultation. Museum
and Federal agency officials must
begin inventory consultation as early
as possible, no later in the inventory
process than the time at which inves-
tigation into the cultural affiliation of
human remains and associated funer-
ary objects is being conducted, Con-
sultation may be initiated with a let-
ter, but should be followed up by tele-
phone or face-to-face dialogue.

(3) Provision of information. During in-
ventory consultation, museums and
Federal agency officials must provide
the following information in writing to
lineal descendants, when known, and to
officials and traditional religious lead-
ers representing Indian tribes or Native
Hawaiian organizations that are, or are
likely to be, culturally affiliated with
the human remains and associated fu-
nerary obhjects.

(i) A list of all Indian tribes and Na-
tive Hawaiian organizations that are,
or have been, consulted regarding the
particular human remains and associ-
ated funerary objects;

(ii) A general description of the con-
duct of the inventory:

(iii) The projected time frame for
conducting the inventory; and

(iv) An indication that additional
documentation used to identify cul-
tural affiliation will be supplied upon
request.

(4) Requests for information. During
the inventory consultation, museum
and Federal agency officials must re-
quest, as appropriate, the following in-
formation from Indian tribes and Na-
tive Hawaiian organizations that are,
or are likely to be, culturally affiliated
with their collections: _

(i) Name and address of the Indian -
tribe official to act as representative in
consultations related to particular
human remains and associated funer-
ary objects;
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(i) Recommendations on how the
consultation process should be con-
ducted, including:

(A) Names and appropriate methods
to contact any lineal descendants of in-
dividuals whose remains and associated
funerary objects are or are likely to be
included in the inventory; and

(B) Names and appropriate methods
to contact traditional religious leaders
who should be consulted regarding the
human remains and associated funer-

objects.

(iii) Kinds of objects that the Indian
tribe or Native Hawaiian organization
reasonably believes to have been made
exclusively for burial purposes or to
contain human remains of their ances-
tors.

(c) Required information. The follow-
ing documentation must be included, if
available, for all inventories completed
by museum or Federal agency officials:

(1) Accession and catalogue entries,
including the accession/catalogue en-
tries of human remains with which fu-
nerary objects were associated;

(2) Information related to the acqui-
sition of each object, including:

(i) the name of the person or organi-
zation from whom the object was ob-
tained, if known;

(ii) The date of acquisition,

(iii) The place each object was ac-
quired, i.e., name or number of site,
county. state, and Federal agency ad-
ministrative unit, if applicable; and

(iv) The means of acquisition, i.e.,
gift, , or excavation;

(3) A description of each set of human
remains or associated funerary object,
including dimensions, materials, and,
if appropriate, photographic docu-
mentation, and the antiquity of such
human remains or associated funerary
objects, if known;

(4) A summary of the evidence, in-
cluding the results of consultation,
used to determine the cultural affili-
ation of the human remains and associ-
ated funerary objects pursuant to
§10.14 of these regulations.

(d) Documents. Two separate docu-
ments comprise the inventory:

(1) A listing of all human remains
and assoclated funerary objects that
are identified as being culturally affili-
ated with one or more present-day In-
dian tribes or Native Hawaiian organi-

§10.9

zations. The list must indicate for each
item or set of items whether cultural
affiliation is clearly determined or
likely based upon the preponderance of
the evidence; and

(2) A listing of all culturally uniden-
tifiable human remains and associated
funerary objects for which no cul-

- turally affiliated present-day Indian

tribe or Native Hawaiian organization
can be determined.

(e) Notification. (1) If the inventory
results in the identification or likely
identification of the cultural affili-
ation of any particular human remains
or associated funerary objects with one
or more Indian tribes or Native Hawai-
ian organizations, the museum or Fed-
eral agency, not later than six (6)
months after completion of the inven-
tory, must send such Indian tribes or
Native Hawaiian organizations the in-
ventory of culturally affiliated human
remains and associated funerary ob-
jects, Including all information re-
quired under §10.9 (c), and a notice of
inventory completion that summarizes
the results of the inventory.

(2) The notice of inventory comple-
tion must summarize the contents of
the inventory in sufficient detail so as
to enable the recipients to determine
their interest in claiming the
inventoried items. It must identify
each particular set of human remains
or each associated funerary object and
the circumstances surrounding its ac-
quisition, describe the human remains
or associated funerary objects that are
clearly identifiable as to cultural affili-
ation, and describe the human remains
and associated funerary objects that
are not clearly identifiable as being
culturally affiliated with an Indian
tribe or Native Hawaiian organization,
but which, given the totality of cir-
cumstances surrounding acquisition of
the human remains or associated ob-
Jjects, are identified as likely to be cul-
turally affiliated with a particular In-
dian tribe or Native Hawaiian organi-
zation.

(3) If the inventory results in a deter-
mination that the human remains are
of an identifiable individual, the mu-
seum or Federal agency official must
convey this information to the lineal
descendant of the deceased individual,
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if known, and to the Indian tribe or Na-
tive Hawaiian organization of which
the deceased individual was culturally
affiliated.

(4) The notice of inventory comple-
tion and a copy of the inventory must
also be sent to the Departmental Con-
sulting Archeologist. These submis-
sions should be sent im both printed
hard copy and electronic formats. In-
formation on the proper format for
electronic submission and suggested al-
ternatives for museums and Federal
agencies unable to meet these require-
ments are available from the Depart-
mental Consulting Archeologist.

(5) Upon request by an Indian tribe or
. Native Hawaiian organization that has
received or should have received a no-
tice of inventory completion and a
copy of the inventory as described
above, a museum or Federal agency
must supply additional available docu-
mentation to supplement the informa-
tion provided with the notice. For
these purposes, the term documenta-
tion means a summary of existing mu-
seum or Federal agency records includ-
ing inventories or catalogues, relevant
studies, or other pertinent data for the
limited purpose of determining the
geographical origin, cuitural affili-
ation, and basic facts surrounding the
acquisition and accession of human re-
mains and associated funerary objects.

(6) If the museum or Federal agency
official determines that the museum or
Federal agency has possession of or
control over human remains that can-
not be identified as affiliated with a
particular individual, Indian tribes or
Native Hawalian organizations, the
museum or Federal agency must pro-
vide the Department Consulting Arche-
ologist notice of this result and a copy
of the list of culturally unidentifiable
human remains and associated funer-
ary objects. The Departmental Con-
sulting Archeologist must make this
information available to members of
the Review Cormnmittee. Section 10.11 of
these regulations will set forth proce-
dures for disposition of culturally un-
identifiable human remains of Native
American origin. Museums or Federal
agencies must retain possession of such
human remains pending promulgation
of §10.11 unless legally required to do
otherwise, or recommended to do oth-
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erwise by the Secretary. Recommenda-
tions regarding the disposition of cul-
turally unidentifiable human remains
may be requested prior to final promul-
gation of §10.11.

(7) The Departmental Consulting Ar-
cheologist must publish notices of in-
ventory completion received from mu-
seums and Federal agencies in the FED-
ERAL REGISTER.

(f) Completion. Inventories must be
completed not later than November 16,
1995. Any museum that has made a
good faith effort to complete its inven-
tory, but which will be unable to com-
plete the process by this deadline, may
request an extension of the time re-
quirements from the Secretary. An in-
dication of good faith efforts must in-
clude, but not necessarily be limited
to, the initiation of active consultation
and documentation regarding the col-
lections and the development of a writ-
ten plan to carry out the inventory
process. Minimum components of an
inventory plan are: a definition of the
steps required; the position titles of
the persons responsible for each step; a
schedule for carrying out the plan; and
a proposal to obtain the requisite fund-
ing.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41293, Aug. 1, 1997]

§10.10 Repatriation.

(a) Unassociated funerary objects, sa-
cred objects, and objects of cultural pat-
rimony—(1) Criteria. Upon the request
of a lineal descendant, Indian tribe, or
Native Hawaiian organization, a mu-
seum or Federal agency must expedi-
tiously repatriate unassociated funer-
ary objects, sacred objects, or objects
of cultural patrimony if all the follow-
ing criteria are met:

(i) The object meets the definitions
established in §10.2 (d)(2)(ii), (d)(3), or
(d)(4); and

(ii) The cultural affiliation of the ob-
ject is established:

(A) through the summary, consulta-
tion, and notification procedures in
§10.14 of these regulations; or

(B) by presentation of a preponder-
ance of the evidence by a requesting In-
dian tribe or Native Hawaiian organi-
zation pursuant to section 7(c) of the
Act; and

204

000248



Office of the Secretary of the Interior

(iii) The known lineal descendant or
culturally affiliated Indian tribe or Na-
tive Hawaiian organization presents
evidence which, if standing alone be-
fore the introduction of evidence to the
contrary, would support a finding that
the museum or Federal agency does
not have a right of possession to the
objects as defined in §10.10 (a)(2); and

(iv) The agency or museum is unable
to present evidence to the contrary
proving that it does have a right of
possession as defined below; and

(v) None of the specific exceptions
listed in §10.10 (c) apply.

(2) Right of possession. For purposes of
this section, ‘‘right of possession'
means possession obtained with the
voluntary consent of an individual or
group that had authority of alienation.
The original acquisition of a Native
American unassociated funerary ob-
_Jject, sacred object, or object of cultural
patrimony from an Indian tribe or Na-
tive Hawailan organization with the
voluntary consent of an individual or
group with authority to alienate such
object is deemed to give right of pos-
sessjon to that object.

(3) Notification. Repatriation must
take place within ninety (90) days of
receipt of a written request for repatri-
ation that satisfies the requirements of
paragraph (a)(1) of this section from a
lineal descendent or culturally affili-
ated Indian tribe or Native Hawaiian
organization, provided that the repatri-
ation may not occur until at least thir-
ty (30) days after publication of the no-
tice of intent to repatriate in the FED-
ERAL RECISTER as described in §10.8.

(b) Human remains and associated fu-
nerary objects—(1) Criteria. Upon the re-
quest of a lineal descendant, Indian
tribe, or Native Hawaiian organization,
a museumn and Federal agency must ex-
peditiously repatriate human remains
and associated funerary objects if all of
the following criteria are met:

(i) The human remains or associated
funerary object meets the definitions
established in §10.2 (d)(1) or (d)(2)(i):
and

(ii) The affiliation of the deceased in-
dividual to known lineal descendant,
present day Indian tribe, or Native Ha-
waiian organization:

§10.70

(A) has been reasonably traced
through the procedures outlined in
§10.9 and §10.14 of these regulations; or

(B) has been shown by a preponder-
ance of the evidence presented by a re-
questing Indian tribe or Native Hawai-
fan organization pursuant to section
7(c) of the Act; and

(iil) None of the specific exceptions
listed in §10.10 (c) apply.

(2) Notification. Repatriation must
take place within ninety (80) days of
receipt of a written request for repatri-
ation that satisfies the requirements of
§10.10 (b)(1) from the culturally affili-
ated Indian tribe or Native Hawaiian
organization, provided that the repatri-
ation may not occur until at least thir-
ty (30) days after publication of the no-
tice of inventory completion in the
FEDERAL REGISTER as described in
§10.9.

(c) Exceptions. These requirements for
repatriation do not apply to:

1) Circumstances where human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony are in-
dispensable to the completion of a spe-
cific scientific study, the outcome of
which is of major benefit to the United
States. Human remains, funerary ob-
Jects, sacred objects, or objects of cul-
tural patrimony in such circumstances
must be returned no later than ninety
(90) days after completion of the study;
or

(2) Circumstances where there are
multiple requests for repatriation of
human remains, funerary objects, sa-
cred ohjects, or objects of cultural pat-
rimony and the museum or Federal
agency, after complying with these
regulations, cannot determine by a pre-
ponderance of the evidence which re-
questing party is the rmost appropriate
claimant, In such circumstances, the
museum or Federal agency may retain
the human remains, funerary objects,
sacred objects, or objects of cultural
patrimony until such time as the re-
questing parties mutually agree upon
the appropriate recipient or the dispute
is otherwise resolved pursuant to these
regulations or as ordered by a court of
competent jurisdiction; or

(3) Circumstances where a court of-

competent jurisdiction has determined
that the repatriation of the human re-
mains, funerary objects, sacred objects,
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or objects of cultural patrimony in the
possession or control of a museum
would result in a taking of property
without just compensation within the
meaning of the Fifth Amendment of
the United States Constitution, in
which event the custody of the objects
must be as- provided under otherwise
applicable law. Nothing in these regu-
lations must prevent a museum or Fed-
eral agency, where otherwise so au-
thorized, or a lineal descendant, Indian
tribe, or Native Hawaiian organization,
from expressly relinquishing title to,
right of possession of, or control over
any human remains, funerary objects,
sacred objects, or objects of cultural
patrimony.

{d) Circumstances where the repatri-
ation is not consistent with other repa-
triation limitations identified in §10.15
of these regulations.

(d) Place and manner of repatriation.
The repatriation of human rernains, fu-
nerary objects, sacred objects, or ob-
jects of cultural patrimony must be ac-
complished by the museum or Federal
agency In consultation with the re-
questing lineal descendants, or cul-
turally affiliated Indian tribe or Native
Hawaiian organization, as appropriate,
to determine the place and manner of
the repatriation.

(¢) The museum official or Federal
agency official must inform the recipi-
ents of repatriations of any presently
known treatment of the human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony with
pesticides, preservatives, or other sub-
stances that represent a potential haz-
ard to the objects or to persons han-
dling the objects.

(f) Record of repatriation. (1) Museums
and Federal agencies must adopt inter-
nal procedures adequate to perma-
nently document the content and re-
cipients of all repatriations.

(2) The museum official or Federal
agency official, at the request of the
Indian tribe official, may take such
steps as are considered necessary pur-
suant to otherwise applicable law, to
ensure that information of a particu-
larly sensitive nature is not made
available to the general public.

(g) Culturally unidentifiable human re-
mains. If the cultural affiliation of
human remains cannot be established
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pursuant to these regulations, the
human remains must be considered cul-
turally unidentifiable. Museum and
Federal agency officials must report
the inventory information regarding
such human remains in their holdings
to the Departmental Consulting Arche-
ologist who will transmit this informa- .
tion to the Review Committee. The Re-
view Committee is responsible for com-
piling an inventory of culturally un-
identifiable human remains in the pos-
session or control of each museum and
Federal agency, and, for recommending
to the Secretary specific actions for
disposition of such human remains.

[60 FR 62158, Dec. 4, 1995, as amended at 62
FR 41294, Aug. 1, 1997]

§10.11 Disposition of culturally un-
identifiable human remains. [Re-
served]

§10.12 Civil penalties.

(a) The Secretary's authority to assess
civil penalties. The Secretary is author-
ized by section 9 of the Act to assess
civil penalties on any museum that
fails to comply with the requirements
of the Act. As used in this section,
“fajlure to comply with requirements
of the Act" also means failure to com-
ply with applicable portions of the reg-
ulations set forth in this part. As used
in this section "you" refers to the mu-
seurn or the museum official des-
ignated responsible for matters related
to implementation of the Act.

(b) Definition of ‘‘failure to comply".
(1) Your museum has failed to comply
with the requirements of the Act if it:

(i) After November 16, 1990, sells or
otherwise transfers human remains, fu-
nerary objects, sacred objects, or ob-
Jects of cultural patrimony in violation
of the Act, including, but not limited
to, an unlawful sale or transfer to any
individual or institution that is not re-
quired to comply with the Act; or

(ii) After November 16, 1993, has not
completed summaries as required by
the Act; or

(iii) After November 16, 1995, or the
date specified in an extension issued by
the Secretary, whichever is later, has
not completed inventories as required
by the Act; or

(iv) After May 16, 1996, or six months
after completion of an inventory under
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an extension issued by the Secretary,
whichever is later, has not notified cul-
turally affiliated Indian tribes and Na-
tive Hawaiian organizations; or

(v) Refuses to repatriate human re-
mains, funerary object, sacred object,
or object of cultural patrimony to a
lineal descendant or culturally affili-
ated Indian tribe or Native Hawaiian
organization pursuant to the require-
ments of the Act; or

(vi) Repatriates human remains, fu-
nerary object, sacred object, or object
of cultural patrimony before publishing
a notice in the FEDERAL REGISTER as
required by the Act.

(2) Each violation will constitute a
separate offense.

(c) How to notify the Secretary of a fail-
ure to comply. (1) Any person may bring
an allegation of failure to comply to
the attention of the Secretary.

(2) The Secretary may take the fol-
lowing steps upon receiving such an al-
legation:

(i) Review the alleged failure to com-

ly;
g {ii) Identify the specific provisions of
the Act which allegedly have not been
complied with;

(iii) Determine if the institution of a
civil penalty action is in the public in-
terest in the circumstances; and

(iv) If appropriate, estimate the pro-
posed penalty.

(d) How the Secretary determines the

penalty amount. (1) The penalty amount .

will be .25% of your museum's annual
budget, or $5000, whichever is less, and,
such additional sum as the Secretary
may determine is appropriate after
taking into account:

(i) The archeological, historical, or
commercial value of the human re-
mains, funerary object, sacred object,
or object of cultural patrimony in-
volved including, but not limited to,
consideration of their importance to
performing traditional practices; and

(ii) The damages suffered, both eco-
nomic and non-economic, by the ag-
grieved party or parties including, but
not limited to, the costs of attorney
and expert witness fees, investigations,
and administrative expenses related to
efforts to compel compliance with the
Act; and

(iii) The number of violations that
have occurred.

§10.12

(2) An additional penalty of $100 per
day after the date the final administra-
tive decision takes effect if your mu-
seum continues to violate the Act.

(3) The Secretary may reduce the
penalty amount if there is:

(i) A determination that you did not
willfully fail to comply; or

(ii) An agreement by you to mitigate
the violation, including, but not lim-
ited to, payment of restitution to the
aggrieved party or parties;or

(iif) A demonstration of hardship or
inability to pay, provided that this fac-
tor will only apply when you have not
been previously found to have failed to
comply with the regulations in this
part; or

(iv) A determination that the pro-
posed penalty would constitute exces-
sive punishment wunder the cir-
cumstances.

(e) How the Secretary notifies you of a
failure to comply. (1) If the allegations
are verified, the Secretary serves you
with a notice of failure to comply ei-
ther by personal delivery or by reg-
istered or certified mail (return receipt
requested). The notice includes:

(i) A concise statement of the facts
believed to show a failure to comply;

(i) A specific reference to the provi-
sions of the Act and/or the regulations
in this part that you have allegedly not
complied with;

(iii) The amount of the proposed pen-
alty, including any initial proposal to
mitigate or remit where appropriate,
or a statement that the Secretary will
serve notice of a proposed penalty
amount after ascertaining the damages
associated with the alleged failure to
comply; and

(iv) Notification of the right to file a
petition for relief as provided in this
section below, or to await the Sec-
retary’s notice of assessment and to re-
quest a hearing. The notice will also
inform you of your right to seek judi-
cial review of any final administrative
decision assessing a civil penalty.

(2) The Secretary also sends a copy of
the notice of failure to comply to:

(i) Any lineal descendant of a known
Native American individual whose
human remains or cultural items are in
question; and

(ii) Any Indian tribes or Native Ha-
waiian organizations that are, or are
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likely to be, culturally affiliated with
the human remains or cultural items
in question.

(f) Actions you may take upon receipt of
a notice. If you are served with a notice
of failure to comply, you may: (1) Seek
informal discussions with the Sec-
retary;

(2) File a petition for relief. You may
file a petition for relief with the Sec-
retary within 45 calendar days of re-
ceiving the notice of failure to comply
(or of a proposed penalty amount, if
later). Your petition for relief may re-
quest the Secretary to assess no pen-
alty or to reduce the amount. Your pe-
tition must be in writing and signed by
an official authorized to sign such doc-
uments. Your petition must set forth
in full the legal or factual basis for the
requested relief.

(3) Take no action and await the Sec-
retary’s notice of assessment; or

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
If you accept the proposed penalty or
mitigation or remission, you waive the
notice of assessment and the right to
request a hearing.

(g) How the Secretary assesses the pen-
alty. (1) The Secretary assesses the
civil penalty when the period for filing
a petition for relief expires, or upon
completing the review of any petition
filed, or upon completing informal dis-
cussions, whichever is later.

(2) The Secretary considers all avail-
able information, including informa-
tion provided during the process of as-
sessing civil penalties or furnished
upon further request by the Secretary.

(3) If the facts warrant a conclusion
that you have not failed to comply, the
Secretary mnotifies you that you will
have no penalty assessed.

(4) If the facts warrant a conclusion
that you have failed to comply, the
Secretary may determine a penalty ac-
cording to the standards in paragraph
(d) of this section.

(5) The Secretary notifies you of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
notice of assessment includes:
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(i) The facts and conclusions from
which the Secretary determined that
you have failed to comply;

(ii) The basis for determining the
penalty amount assessed and/or any
offer to mitigate or remit the penalty;
and

(iii) Notification of the right to re-
quest a hearing, including the proce-
dures to follow, and to seek judicial re-
view of any final administrative deci-
sion assessing a civil penalty.

(h) How you request a hearing. (1) You
may file a written, dated request for a
hearing on a notice of assessment with
the Hearings Division, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard, Ar-
lington, Virginia 22203-1923. You must
enclose a copy of the notice of failure
to comply and a copy of the notice of
assessment. Your request must state
the relief sought, the basis for chal-
lenging the facts used as the basis for
determining the failure to comply and
fixing the assessment, and your pref-
erence as to the place and date for a
hearing. You must serve a copy of the
request upon the Solicitor of the De-
partment of the Interior personally or
by registered or certified mail (return
receipt requested) at the address speci-
fied in the notice of assessment. Hear-
ings will take place following proce-
dures set forth in 43 CFR part 4, sub-
parts A and B.

(2) Your failure to file a written re-
quest for a hearing within 45 days of
the date of service of a notice of assess-
ment waives your right to a hearing.

(i) Hearing appearance and practice. (1)
Upon receiving a request for a hearing,
the Hearings Division assigns an ad-
ministrative law judge to the case,
gives notice of assignment promptly to
the parties, and files all pleadings, pa-
pers, and other documents in the pro-
ceeding directly with the administra-
tive law judge, with copies served on
the opposing party.

(2) Subject to the provisions of 43
CFR 1.3, you may appear by represent-
ative, or by counsel, and may partici-
pate fully in those proceedings. If you
fail to appear and the administrative
law judge determines this failure is
without good cause, the administrative
law judge may, in his/her discretion,
determine that this failure waives your

208

0002592



Office of the Secretary of the Interior

right to a hearing and consent to the
making of a decision on the record.

(3) Departmental counsel, designated
by the Solicitor of the Department,
represents the Secretary in the pro-
ceedings. Upon notice to the Secretary
of the assignment of an administrative
law judge to the case, this counsel
must enter his/her appearance on be-
half of the Secretary and files all peti-
tions and correspondence exchanges by
the Secretary and the respondent
which become part of the hearing
record. Thereafter, you must serve all
documents for the Secretary to his/her
counsel.

(4 Hearing administration. (i) The
administrative law judge has all pow-
ers accorded by law and necessary to
preside over the parties and the pro-
ceedings and to make decisions under 5
U.S.C. 554-557.

(ii) The transcript of testimony, the
exhibits, and all papers, documents and
requests filed in the proceedings con-
stitute the record for decision. The ad-
ministrative law judge renders a writ-
ten decision upon the record, which
sets forth his/her findings of fact and
conclusions of law, and the reasons and
basis for them, and an assessment of a
penalty, if any.

(iil) Unless you file a notice of appeal
described in the regulations in this
part, the administrative law judge's de-
cision constitutes the final administra-
tive determination of the Secretary in
the matter and takes effect 30 calendar
days from this decision.

(iv) In this hearing, the amount of
civil penalty assessed will be deter-
mined in accordance with paragraph (d)
of this section, and will not be limited
by the amount assessed by the Sec-
retary or any offer of mitigation or re-
mission made by the Secretary.

(j) How you appeal a decision. (1) Ei-
ther you or the Secretary may appeal
the decision of an administrative law
judge by filing a *“Notice of Appeal”
with the Director, Office of Hearings
and . U.S. Department of Inte-
rior, 4015 Wilson Boulevard, Arlington,
Virginia 22203-1923, within 30 calendar
days of the date of the administrative
law judge's decision. This notice must
be accompanied by proof of service on
the administrative law judge and the

opposing party.
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(2) Upon receiving this notice, the Di-
rector, Office of Hearings and Appeals,
appoints an ad hoc appeals board to
hear and decide an-appeal. To the ex-
tent they are not inconsistent with the
regulations in this part the provision
of the Department of Hearings and Ap-
peals Procedures in 43 CFR part 4, sub-
parts A, B, and G apply to such appeal

- proceedings. The appeal board's deci-

sion on the appeal must be in writing
and takes effect as the final adminis-
trative determination of the Secretary
on the date it is rendered, unless other-
wise specified in the decision.

(3) You may obtain copies of deci-
sions in civil penalty proceedings insti-
tuted under the Act by sending a re-
quest to the Director, Office of Hear-
ings and Appeals, U.S. Department of
the Interior, 4015 Wilson Boulevard, Ar-
lington, Virginia 22203-1923. Fees for
this service are established by the Di-
rector of that Office.

(k) The final administrative decision.
(1) When you have been served with a
notice of a failure to comply and have
accepted the penalty as provided in the
regulations in this part, the notice con-
stitutes the final administrative deci-
sion;

(2) When you have been served with a
notice of assessment and have not filed
a timely request for a hearing as pro-
vided in the regulations in this part,
the notice of assessment constitutes
the final administrative decision.

(3) When you have been served with a

notice of assessment and have filed a
timely request for a hearing as pro-
vided in these regulations in this part,
the decision resulting from the hearing
or any applicable administrative ap-
peal from it constitutes the final ad-
ministrative decision.

(1) How you pay the penalty. (1) If you
are assessed a civil penalty, you have
45 calendar days from the date of issu-
ance of the final administrative deci-
sion to make full payment of the pen-
alty assessed to the Secretary, unless
you have filed a timely request for ap-
peal with a court of competent juris-
diction.

(2) If you fail to pay the penalty, the
Secretary may request the Attorney
General to Institute a civil action to
collect the penalty in the U.S, District
Court for the district in which your
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museumn is located. Where the Sec-
retary is not represented by the Attor-
ney General, the Secretary may start
civil action directly. In these actions,
the validity and amount of the penalty

. will not be subject to review by the
court.

(3) Assessing a penalty under this
section is not a waiver by the Sec-
retary of the right to pursue other
available legal or administrative rem-
edies.

[62 FR 1821, Jan. 13, 1987]

§10.13 Future applicability. [Re-
served]

Subpart D—General

§10.14 Lineal descent and cultural af-
filiation.

(a) General This section identifies
procedures for determining lineal de-
scent and cultural affiliation between
present-day individuals and Indian
tribes or Native Hawaiian organiza-
tions and human remains, funerary ob-
Jjects, sacred objects, or objects of cul-
-tural patrimony in museum or Federal
agency collections or excavated inten-
tionally or discovered inadvertently
from Federal lands. They may also be
used by Indian tribes and Native Ha-
walian organizations with respect to
tribal lands.

(b) Criteria for determining lineal de-
scent. A lineal descendant is an individ-
ual tracing his or her ancestry directly
and without interruption by means of
the traditional kinship system of the
appropriate Indian tribe or Native Ha-
waiian organization or by the common
law system of descendence to a known
Native American individual whose re-
mains, funerary objects, or sacred ob-
jects are being requested under these
regulations. This standard requires
that the earlier person be identified as
an individual whose descendants can be
traced.

(c) Criteria for determining cultural af-
filiation. Cultural affiliation means a
relationship of shared group identity
that may be reasonably traced histori-
cally or prehistorically between a
present-day Indian tribe or Native Ha-
waiian organization and an identifiable
earlier group. All of the following re-
quirements must be met to determine
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cultural affiliation between a present-
day Indian tribe or Native Hawaiian or-
ganization and the human remains, fu-
nerary objects, sacred objects, or ob-
Jjects of cultural patrimony of an ear-
lier group:

(1) Existence of an identifiable
present-day Indian tribe or Native Ha-
waiian organization with standing
under these regulations and the Act;
and

(2) Evidence of the existence of an
identifiable earlier group. Support for
this requirement may include, but is
not necessarily limited to evidence suf-
ficient to:

(i) Establish the identity and cul-
tural characteristics of the earlier
group, '

(ii) Document distinct patterns of
material culture manufacture and dis-
tribution methods for the earlier
group, or

(iii) Establish the existence of the
earlier group as a biologically distinct
population; and

(3) Evidence of the existence of a
shared group identity that can be rea-
sonably traced between the present-day
Indian tribe or Native Hawaiian orga-
nization and the earlier group. Evi-
dence to support this requirement
must establish that a present-day In-
dian tribe or Native Hawaiian organi-
zation has been identified from pre-
historic or historic times to the
present as descending from the earlier
group.

(d) A finding of cultural affiliation
should be based upon an overall evalua-
tion of the totality of the cir-
cumstances and evidence pertaining to
the connection between the claimant
and the material being claimed and
should not be precluded solely because
of some gaps in the record.

(e) Evidence. Evidence of a kin or cul-
tural affiliation between a present-day
individual, Indian tribe, or Native Ha-
waiian organization and human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony must
be established by using the following
types of evidence: Geographical, kin-
ship, biological, archeological, anthro-
pological, linguistic, folklore, oral tra-
dition, historical, or other relevant in-
formation or expert opinion.
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(f) Standard of proof. Lineal descent
of a present-day individual from an
earlier individual and cultural affili-
ation of a present-day Indian tribe or
Native Hawaiian organization to
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony must be established by a pre-
ponderance of the evidence. Claimants
do not have to establish cultural affili-
ation with scientific certainty.

§10.15 Limitations and remedies.

(a) Failure to claim prior to repatri-
ation. (1) Any person who fails to make
a timely claim prior to the repatri-
ation or disposition of human remains,
funerary objects, sacred objects, or ob-
jects of cultural patrimony is deemed
to have irrevocably waived any right to
claim such items pursuant to these
regulations or the Act. For these pur-
poses, a ‘‘timely claim'’ means the fil-

of a written claim with a respon-
sible museum or Federal agency offi-
cial prior to the time the particular
human remains, funerary objects, sa-
cred objects, or objects of cultural pat-
rimony at issue are duly repatriated or
disposed of to a claimant by a museum
or Federal agency pursuant to these

lations.

iZ) If there is more than one (1)
claimant, the human remains, funerary
object, sacred object, or objects of cul-
tural patrimony may be held by the re-
sponsible museum or Federal agency or
person in possession thereof pending
resolution of the claim. Any person
who is in custody of such human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony and
does not claim entitlement to them
must place the objects in the posses-
sion of the responsible museum or Fed-
eral agency for retention until the
question of custody is resolved.

(b) Failure to claim where no repatri-
ation or disposition has occurred. [Re-
served]

(c) Exhaustion of remedies. No person
is considered to have exhausted his or
her administrative remedies with re-
spect to the repatriation or disposition
of human remains, funerary objects,
sacred objects, or objects of cultural
patrimony subject to subpart B of
these regulations, or, with respect to
Federal lands, subpart C of these regu-

§10.16

lations, until such time as the person
has filed a written claim for repatri-
ation or disposition of the objects with
the responsible museum or Federal
agency and the claim has been duly de-
nied following these regulations.

(d) Savings provisions. Nothing in
these regulations can be construed to:

(1) Limit the authority of any mu-
seum or Federal agency to:

(i) Return or repatriate human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony to In-
dian tribes, Native Hawaiian organiza-
tions, or individuals; and

(ii) Enter into any other agreement
with the consent of the culturally af-
filiated Indian tribe or Native Hawai-
ian organization as to the disposition
of, or control over, human remains, fu-
nerary objects, sacred objects, or ob-
Jjects of cultural patrimony.

(2) Delay actions on repatriation re-
quests that were pending on November
16, 1990;

(3) Deny or otherwise affect access to
court;

(4) Limit any procedural or sub-
stantive right which may otherwise be
secured to individuals or Indian tribes
or Native Hawaiian organizations; or

(5) Limit the application of any State
or Federal law pertaining to theft of
stolen property.

[60 FR 62158, Dec. 4, 1985, as amended at 62
FR 41294, Aug. 1, 1997]

§10.16 Review committee.

(a) General. The Review Committee
will advise Congress and the Secretary
on matters relating to these regula-
tions and the Act, including, but not
limited to, monitoring the performance
of museums and Federal agencies in
carrying out their responsibilities, fa-
cilitating and making recommenda-
tions on the resolution of disputes as
described further in §10.17, and compil-
ing a record of culturally unidentifi-
able human remains that are in the
possession or control of museums and
Federal agencies and recommending
actions for their disposition.

(b) Recommendations. Any rec-
ommendation, finding, report, or other
action of the Review Committee is ad-
visory only and not binding on any per-
son. Any records and findings made by

211

000255



§10.17

the Review Committee may be admissi-
ble as evidence in actions brought by
persons alleging a violation of the Act.

§10.17 Dispute resolution.

(a) Formal and informal resolutions.
Any person who wishes to contest ac-
tions taken by museums, Federal agen-
cies, Indian tribes, or Native Hawaiian
organizations with respect to the repa-
triation and disposition of human re-
mains, funerary objects, sacred objects,
or objects of cultural patrimony is en-
couraged to do so through informal ne-
gotiations to achieve a fair resolution
of the matter. The Review Committee
may aid in this regard as described
below. In addition, the United States
District Courts have jurisdiction over
any action brought that alleges a vio-
lation of the Act.

(b) Review Committee Role. The Review
Commiittee may facilitate the informal
resolution of disputes relating to these
regulations among interested parties
that are not resolved by good faith ne-
gotiations. Review Committee actions
may include convening meetings be-
tween parties to disputes, making advi-
sory findings as to contested facts, and
making recommendations to the dis-
puting parties or to the Secretary as to
the proper resolution of disputes con-
sistent with these regulations and the
Act.

APPENDIX A TO PART 10—SAMPLE
SUMMARY

The following is a generic sample and
should be used as a guideline for preparation
of surmmaries tailoring the information to
the specific circumstances of each case.

Before November 17, 1983

Chairman or Other Authorized Official

Indian tribe or Native Hawaiian organiza-

tion

Street

State

Dear Sir/Madame Chair:

I write to inform you of collections held by
our  Fuseum which  may contain

unassociated funerary objects, sacred ob-
Jjects. or objects of cultural patrimony that
are, or are likely to be, culturally affiliated
with your Indian tribe or Native Hawaiian
organization. This notification is required by
section 6 of the Native American Graves Pro-
tection and Repatriation Act.

Our ethnographic collection includes ap-
proximately 200 items specifically identified
as being manufactured or used by members

43 CFR Subtitle A (10-1-97 Edition)

of your Indian tribe or Native Hawaiian or-
ganization. These items represent various
categories of material culture, including sea
and land hunting, fishing. tools, household
equipment, clothing, travel and transpor-
tation, personal adornment, smoking, toys,
and figurines. The collection includes thir-
teen objects identified in our records as
“medicine bags."

Approximately half of these items were
collected by John Doe during his expedition
to your reservation in 1903 and accessioned
by the museum that same year (see Major
Museum Publication, no. 65 (1965).

Another 50 of these items were collected by
Jane Roe during her expeditions to your res-
ervation between 1950-1960 and accessioned
by the museum in 1970 (see Major Museum:
no. 75 (1975). Accession information indicates
that several of these items were collected
from members of the Able and Baker fami-
lies.

For the remaining approximately 50 items,
which were obtained from various collectors
between 1930 and 1980, additional collection
information is not readily available.

In addition to the above mentioned items,
the museumn has approximately 50 ethno-
graphic items obtained from the estate of a
private collector and identified as being col-
lected from the "‘northwest portion of the
State.”

Our archeological collection includes ap-
proximately 1,500 items recovered from ten
archeological sites on your reservation and
another 5,000 items from fifteen sites within
the area recognized by the Indian Claims
Commission as being part of your Indian
tribe's aboriginal territory.

Please feel free to contact Fred Poe at (012)
345-6789 regarding the identification and po-
tential repatriation of unassociated funerary
objects, sacred objects, or objects of cultural
patrimony in this collection that are, or are
likely to be, culturally affiliated with your
Indian tribe or Native Hawailan organiza-
tion. You are invited to review our records,
catalogues, relevant studies or other perti-
nent data for the purpose of determining the
geographic origin, cultural affiliation, and
basic facts surrounding acquisition and ac-
cession of these items. We look forward to
working together with you.

Sincerely,

Museum Official

Major Museum

APPENDIX B TO PART 10—SAMPLE
NOTICE OF INVENTORY COMPLETION

The following is an example of a Notice of
Inventory Completion published in the FED-
ERAL REGISTER.

National Park Service

Notice of Inventory Completion for Native
American Human Remains and Associated

212

000256



Office of the Secretary of the Interior

Funerary Objects from Hancock County, ME,
in the Control of the National Park Service.
AGENCY: National Park Service, Interior.

ACTION: Notice.

Notice is hereby given following provisions
of the Native American Graves Protection
and Repatriation Act, 25 U.S.C. 3003(d), of
completion of the inventory of human re-
mains and associated funerary objects from a
site in Hancock County. ME, that are pres-
ently im the control of the National Park
Service.

A detailed inventory and assessment of
these human remains has been made by Na-
tional Park Service curatorial staff, con-
tracted specialists in physical anthropology
and prehistoric archeology, and representa-
tives of the Penobscot Nation, Aroostook
Band of Micmae, Houlton Band of Maliseet,
and the Passamaquoddy Nation, identified
collectively hereafter as the Wabanaki
Tribes of Maine.

The ial remains of at least seven indi-
viduals (including five adults, one subadult,
and one child) were recovered in 1977 from a
single grave at the Fernald Point Site (ME
Site 43-24), a prehistoric shell midden on
Mount Desert Island, within the boundary of
Acadia National Park. A bone harpoon head,
a modified beaver tooth, and several animal
and fish bone fragments were found associ-
ated with the eight individuals. Radiocarbon
assays indicate the burial site dates between
1035-1155 AD. The human remains and associ-
ated funerary objects have been catalogued
as ACAD-5747, 5749, 5750, 5751, 5752, 5783, §784.
The partial remains of an eighth individual
(an elderly male) was also recovered in 1977
from a second grave at the Fernald Point
Site. No associated funerary objects were re-
covered with this individual. Radiocarbon as-
says indicate the second burial site dates be-
tween 480-680 AD. The human remains have
been catalogued as ACAD-5748. The human
remains and associated funerary objects of
all nine individuals are currently in the pos-
session of the University of Maine, Orono,
ME.
Inventory of the human remains and asso-
ciated funerary objects and review of the ac-
companying documentation indicates that
no known individuals were identifiable. A
representative of the Wabanaki Tribes of
Maine has identified the Acadia National
Park area as a historic gathering place for
his people and stated his belief that there ex-
ists a relationship of shared group identity
between these individuals and the Wabanaki
Tribes of Maine. The Prehistoric Sub-
committee of the Maine State Historic Pres-
ervation Office’'s Archaeological Advisory
Committee has found it reasonable to trace a
shared group identity from the Late Pre-
historic Period (1000-1500 AD) inhabitants of
Maine as an undivided whole to the four
modern Indian tribes known collectively as
the Wabanaki Tribes of Maine on the basis of

Pt. 11

geographic proximity; survivals of stone, ce-
ramic and perishable material culture skills;
and probable linguistic continuity across the
Late Prehistoric/Contact Period boundary.
In a 1979 article, Dr. David Sanger, the ar-
cheologist who conducted the 1977 exca-
vations at the Fernald Point Site and uncov-
ered the abovementioned burials. recognizes
a relationship between Maine sites dating to
the Ceramic Period (2,000 B.P.-1600 A.D.) and
present-day Algonkian speakers generally
known as Abenakis, including the Micmac,
Maliseet, Passamaquoddy, Penboscot, Ken-
nebec, and Pennacook groups.

Based on the above mentioned informa-
tion, officials of the National Park Service
have determined that. pursuant to 25 U.S.C.
3001 (2), there is a relationship of shared
group identity which can be reasonably
traced between these human remains and as-
sociated funerary objects and the Wabanaki
Tribes of Maine.

This notice has been sent to officials of the
Wabanaki Tribes of Maine. Representatives
of any other Indian tribe which believes it-
self to be culturally affiliated with these
human remains and associated funerary ob-
jects should contact Len Bobinchock, Acting
Superintendent, Acadia National Park, P.Q.
Box 177, Bar Harbor, ME 04608, telephone:
(207) 288-0374, before August 31, 1994. Repatri-
ation of these human remains and associated
funerary objects to the Wabanaki Tribes of
Maine may begin after that date if no addi-
tional claimants come forward.

Dated: July 21, 1994

Francis P. McManamon,
Departmental Consulting Archeologist,
Chief, Archeological Assistance Division.

[Published: August 1, 1994]

PART 11—NATURAL RESOURCE
DAMAGE ASSESSMENTS

Subpart A—Introduction

Sec.

11.10 Scope and applicability.

11.11 Purpose.

11.12 Biennial review of regulations.

11.13  Overview.

11.14 Definitions.

11.15 What damages may a trustee recover?
11.16 [Reserved)

11.17 Compliance with applicable laws and
standards.

11.18 Incorporation by reference.

11.19 [Reserved]

Subpart B—Preassessment Phase

11.20 Notification and detection.

11.21 Emergency restorations.

11.22 Sampling of potentially injured natu-
ral resources.
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Draft Recommendations Regardlng-me
Disposition of Culturally Unldenﬂﬂable
Human Rerains and Assoda‘bd

Funemry Objects -~ . - .7

Com.ments

AGENCY: National Park sérvioe. lnxarior
_~ ACTION: Notice and Requesl for” -

Section 8 {c)(5) of the Native '
American Graves Protection and -
" Repstriation Act (25 U.S.C. 3001 et seq.)
the Review Committee to

recommend specific actions for

developing a process for the d.lsposi
culnu-nﬁy unidentifiable Native

Amenc.m human remains. The

committee has given this matter gmat‘
thought and has developed the enclosed

draft documents ou their

positions. The enclosed documents are
intended for wide circulation to elicit
comments from Indian tribes, Native
Hawnaiian orgamz.mons museums, - -
Federal agencies, and national smenuﬁc

- and museum organizations.

Anyone interested in commenting on
the committee’s draft recommendations.
should send written comments to:

The NAGPRA Review Comumittee
c/o Archeological Assistance Division
National Park Service '
Box 37127, Suile 210
Washington DC, 20013-7127
Comments received by October 15,
1996 will be considered by the
committee at its next scheduled
meeting. For additional information,
please contact Dr. Francis P.
McManamon at (202) 343—4101.
Note: We will not accept any comments in
electronic form. '
. Enclesure
Dated: August 14,1896,
Veletta (‘a.nnlﬂs.
Acting, Dapa:ﬁnemu! Consumng
Archeologist, -
Depulydmf A:cbeologand Ethnogmphy
Program.

Dratt Recommendations Regan:llng ﬁ'le
Disposition of Oultumlly Unidentiflable
Human Hemalns

Introduction - . ]
The Native American Graves e
Protection end Repatriation Review -

Committee is charged under section 8
(c)(5) of the Native American Graves = -
Protection and Repatriation Act
(NAGPRA) with “comp an

-inventory of culturally-uni entifiable -

buman remains that are in the
possession or control of each Federal
agency and inuseum and recommending
specific actions for dmloping a pmcess
for disposition of such remains.” _
The committee issued a draft set of -
recommendauons for guidelines
Teg; disposition of culturally
unidentifiable human remains for
lic comment and review. One
undred twenty nine Indian tribes,
Native Hawaiian organizations, -
scientific organizations, Federal .. . ..
agencies, individuals, and muse:ums o
responded to this draft. Based on these
responses, the committee concluded .
that disposition of a significant pomon
of Native American human remains
listed as culturally unidentifiable for
purposes of NAGPRA may possibly be
decided through regulatory action. The
committee believes that decisions
regarding disposition of a small number
of generally very ancient human
remains will require amend.ments to .

NAGPRA by Congress.

Proposed Regulatory age and
Methods for Disposition lﬂﬁuCulm.mﬂy

, Unidentifiable Human Remains

By clarifying and defining the ~
meaning of the statutory term, “shared
group identity,” the committee believes
it is possible to decide disposition of
many human remains presently
classified as “culturally unidentifiable.”

under NAGPRA. If* ‘shared group -
identity” is interpreted to recognize that
in several circumstances more than one
Indian tribe or Native Hawaiian
organization may share 1dent1ty with
preh.lstonc human refmains or human
remains associated with an earlier group
then many of the problems regarding
disposition of cultu.rally unidentifiable
human remains may be resolved.
“Shared group :denuty" has not, to
date, been defined in statute or
regulation: The term is central to the
definition of “cultural affiliation™ and
thus is at the coré of NAGPRA: By
statute, “cultural ition" means "
“that thére is arelatioﬂshl ‘of shared
group identity which'can be ressonably.
traced historically or pmhistodaslly
between & present day’ Indmn tribe or
Native Hawaiian organization and an
identified earlier group." There is -
nothing in this language to p:eclude

-. mote than one Indian tribe from’ -

ﬁubﬁshing cultural éffiliation through
shmd group identity to’an earliér-

; There are, in fact, many instances
in which multiple Indien tribes claim or

- may show shared group Identity: ‘Thus,

the committee proposes-to define- .

“shared group identity” to include the
possibility of a relationship between .:
more than one present day-Indian- t:ibe
or Native Hewalian organization a.nd an
earlier historic o prehistoric group.

The committes, therefare, pmposes
the following daﬁnlﬂon for “shared : .
p identity.” .37z

group Idanthy means a nhtionahl
_ betweem & day Indign tribe or I:ribes
a.nd an on: (1) direct
mﬁa‘ (2} a combination of

geoynphiml._tampwel. and cultural links.
oo actabiiod thcogh gl -
ﬂn@o  linguistic, folkloric, oral .
tradi -or othat relevent information or
expert opinion [see:section 7. (a)(4) ofthe . .
Act]. This definition provides for the
possibility of more than one Indian: tnbe or
Native Hawailan orgenization ‘establishing
cultural affiliation with a prehistoric or
earlier group. At the same time, it mnploys

and concepts already well
established within the ﬁ'a.mework of
NAGPRA. -

Several points supporl this appmanh
It is likely that a substantial number of
human remains wil be classified as
culturally unidentifiable. Many -
museums and Federal agencies

that while it may notbe |

* possible to affiliate individual human

remains with a single Indian tribe, it is
often possible to narrow the field to e
few Indian tribes who are culturally
affiliated with the human remains based
on & preponderance of the evidence.

The high number of human remains
hs!ad as culturally unidentifiable may

000258



43072

Federal Regisier / Vol. 61, No. 162 / Tuesday, August 20, 1996 / Notices

also reflect a lack of consistency
regarding the use of the term “Indian
tribe.” For example, a set of human
remains may be identified as “‘Sioux"
while lacking a more precise
identification linking them with éne or
another or several Sioux tribes. Finally,
many cases in recent yea.rs providea -
‘foundation for i narrowing the number of

- individual human remains that are
considered culturally unidentifiable. _ )

Specxﬁmlly. in cases of prehistoric
remains, there are several avenues for
pmsent day Indian tribes or Native
“Hawaiian organizations to establish ’
shared group identity with prehistoric.”
groups. For example, an Indian'tribe or
-Native Hawsiian organization may not

- be able to establish an unbroken- .. - .
historical connection with a pa:hcula.r
prehistaric culture, but may be able to {
establish shared group identity based on
.clear geographical and temparal ties to -
- the area and time of the earlier group
coupled with additional evidence, such -
as oral historjes and other cultural
trad.:twns and lifeways. g 7

- Impleméntation of NAGPRA u.nder
this approach would be:relatively
torward and simple. Indian
tribes ar tribes working at their .
- discretion, in cooperation with -
‘museums or Federal agencies or othzr
" relevant experts, will be responsible for

- developing'identifications of shared

group identity with'specific pre]:ustonc
-, citltures ar earlier groups. Oncean ™ - -

. Indian tribe or tribes, or mlndiantxibe

- and a'niuseum or Féderal agency, has
oompded information es(.abhshmg
cultural affiliation based on shared "

* group-identity with a prehistoric cu.itl.u-e

or earliér group, they will notify the - - -
- were valuable in helping the committee

Natianal Park Service of their claims.
Thé National Park Servicé'will oompxle
- a list of all’human remains that have~
been initially identified as culturally
unidenuﬁable This list willbe -
_submitted to thé committee and to.
‘Indian tribes. Guidelines for - ~
repétriation, as provided in existing.
NAGPRA statutes and regulations, will
_ apply. Indian tribes may request :
repattiation, based on their claims and
based on-agreements among claimants

regarding proposed disposition of such -
human remains. Museums or Federal

encies will evaluate and act upon the

-as outlined in NAGPRA statutes .

and regulations. The proposed process’
‘will be further simplified in practice
since several Indian tribes have already
established regional or cultural '
associations based on shared group
identlty with human remains in the
possession or control of museums and
Federl agencies.

" .framed, does not

< .

Issues Requiring Amendments to -
NAGPRA by Congress

1) Non-Federally Recognized Native
American Groups The definition of

““Indian tribe’’ used in NAGPRA limits

participation in the NAGPRA process to
Indian tribes who are currently
recognized as tribes by the Bureau of
Indian Affairs. Many Native American
groups are not presently Federally

through accidents of
pohucal rather than cultural history.
While mechanisms have been + ~
developed to provide some access to
NAGPRA for non-Federall

- Native American groups, tﬁe committee

recommends that the Secretary urge
" Congress to amend NAGPRA to provide

. a means whereby legitimate, non- :

Federa.!ly recognized Native American
§ may participate i NAGPRA.
-2) Cul y unidentifiable associated
funerary obiacts- NAGPRA, &s currently
rovide for -

repatriation of culturally nnjden'tié}able

. nssodaled funerary ubEc:ts. I
that’ the '

commiittée recominen

Secretary urge Congress to amend
NAGPRA to pmvide for a means for 7 -
Indian tribes or Native Hawaiian .

organizations to repatriate associated
* funerary |

with human®*  *’
remains when s al Indian tribes have
.established cu.ltuml affiliations and ]omt

: -agreements for disposition of such.
humah remains-andtheir associated _

section abave
Goncluslon

“The mmmitteebehem t.hat l]:e steps
outlined above provide viable saluuons
to otherwise compléx and vexing -+ -
problems. Commients from'the ﬁeld

ﬁmmryob;ects as nullmed in the

pursus & very different sent of potential
solutions from thosé offered in the first
draft. We1ook forward to receiving
additional comments and suggestions’
prior to making our final
recommendations to the Secretary of t.he
Interior
culturally unidentifia

osition of
ablehuman .

Draft Recommendations for the
Disposition of Human Remalins
Culturally Affiliated with Non-Federally
Reoognlzed Native Ameﬂc-an Groups

The Native American. vae.s -
Protection and Repatriation "‘Renew
Committee is under section 8
(c){S) of the Native American Graves
Protection and Repatriation Act
(NAGPRA) with “compiling an
inventory of culturally uni identifible
human remains that are in the

* possession or control of each Federal

agency and museum s..nd recom.mendmg
specific actions for developing a process
for disposition of such remains.”

In the course of holding meetings
across the United States and hearing
public commentary from many groups
and individuals, the review committee
has come to recognize that there are
different kinds of remains that may be
classified as “culturally umdentiﬁable :
under the definitions and requirements
of NAGPRA. One particular subgroup
are those remains that aréculturally
affiliated with Native American groups
which are not formally recognized by :
the Bureau of Indian Affairs (BIA) as
“Indian tribes",  Examples of such non- .
Federally recoi%nilz%d Native @meﬂm

ups might inclu egrou srecogmz,ed
Em Pd.lvtdua.l States; ones !.phat were
by the BIA butfor -

vanous reasons no longer bave such. ...; .

recognition; or ones that have applied.. -
for BIA recognition but have no]t?l;et .
been reviewed or approved. (This list is
intended to give examples only‘ and it | .
not meant to be inclusive or’ deﬁnitiva )"
In these cases, the remain¥ are gnly - *
“culturally unidentifiable” bécause tbe

_definition of “Indian tribe”; has been.--

interpreted by the Departmmt of the .
Interior to mean :::ﬂa{ those groups that
have received fo recognition by the
BIA. ’t‘he mviaw committee belfeves ‘that
it mg toamend the statute
er to fully enfranchise thiesanon-

- Federally mo;fnlzed Native- Amorican
groups with all rights arid -~ s ra 2520

Jonsibihuss accorded by‘NAGPRA to .
erally recognized Indian tribes. In’
the absence of such an’dthendirient, the
review-committee reconimendsthat <o
generalguidelinesmbeaddadtoﬂra
current regulations which =l reivin:
encourage non-Federally 4
Native' Amerlcan ps To Wwork - ",
mopmt.i dy ‘with musflims; ‘Federal
Federally xecognim_d s
lndjan tribes and allow for the o
repatriation of culturally n.fﬁliatad
human remains and pssoc:mtad ﬁmerary

o
e review committee l.ms mnewed
four cases to date involving non-’ ’
Federally recognized Native American
groups and has made recommendations
to the Secretary of the Interiorto '
approve the repamat.lon of l:m.man
remains to these groups. Two of these
cases—the Robert S. Peabody Museum
of Archaeology at Phillips Academy -
repatriation to the Mashpee Wampanoag

.and the Hood Museum of Art'at’

Dartmouth College repatriation to the *
Abanaki Nation—have been completed
‘with the required Notices of Inventory’
Completion published in the Federal
Register. Until such time as the statute .
is amended to provide full standing to -
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non- Federa.!ly recognized Nanve
American groups, the review committee
rec:ommends the followmg five step
process:

a. Museumns and Federal agencies that
believe they possess human remains_ -
culturally affiliated with non-Federally
. recognized Native American groups are
. encouraged to, notify thesé groupsand. .
work with them to reach sgreement on
possible repatriation of those human. ~
remains. Muséum and Federal agencies

should use the statute and regulations to °
assess.the ntial cultural affiliation
of nun-F

yzacogniudNaﬁve v g

human .. .

temmm;dations. he will recommend
. to the miisenm or agericy to pmooed
- u‘ith thé repatriation. :
s, e. Ifthe gec!slonismada toprocaqd
rgn on,aNoticeof * °
Invunmty pletion will be published
In the Federal Register, with a w:iung

period of 30 days prior to the actual
re tionofthahuma.nmma.lns.
Hive staps are intended to -

A TR

,nglda a general process far nion-
~ groups to wark-cooperatively wi
-museumns and Federal esto
- repatriate himan remains with which
they share group identity. They should -
not be  intérpreted as introducing new
compliance requirements for museums
and Federal agencies.The review
oommlttee believas that the above

observations end recommendations
provide viable solutions to otherwise
complex and vexing probles. Public
comments were invaluable in helping
pursue a very different set of potential
solutions from those offered in the first
draft. The review committee looks
forward to receiving additional -
comments and suggestions prior to
ma.bng final recommendations to the

"Secretary-of the Interior ding the
disposition of cultural mg::uﬁable
human remains. "~ :

" [FR Doc. 96-21105 Fﬂed 3-19-96 8:45 ml
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Southease Regional Office
Richard B, Russell Federal Bullding
75 Spring Strect, S.W.

Atlants, Georgiz 30303

IN REPLY REFER T}

JHH

NPS.SE.00958

F-90

PA-11

June 27, 1996

MEMORANDUM

TO: Robert M. Baker, Field Director,
Southeast Field Area, NPS

FROM : Roger Sumner Babb, Regional Solicitor
Southeast Region

SUBJECT: FOIA Request of Dr. Paul Friesema

By letter dated April 23, 1996, Dr. Paul Friesema submitted a
request under the Freedom of Information Act for certain documents
in the possession of Big Cypress National Preserve, a unit of the
National Park System. The request was transmitted to the Field
Area Office for processing, and Dr. Friesema was B0 notified on
April 29. By memorandum dated May 16 the matter was transmitted to
this office for our review and opinion concerning the release of
the information sought. By letter dated May 23, 1996 Dr. Friesema
wag notified that his request was under legal review, and an answer

would be coming shortly.
Dr. Friesema seeks the following items:

5 0 The summary (43 CFR 10.8) referred to in the Federal
Register notice of February 26, 1996.

2. The inventory of human remains and associated funerary
objects (43 CFR 10.9).

. Reports or summaries of Park Service consultation with
American Indian groups.

4. Documentation pertaining to the content and recipients of
repatriated materials, but not including any information
of a particular sensitive nature, such as the location
where material was collected. h

B Solicitor’s Office opinions pertaining to the definition
of "objects of cultural patrimony."
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In order to understand fully the nature of thig FOIA request, it is
necessary to spend a brief moment outlining the major features of
the Native American Graves Protection and Repatriation Act
(NAGPRA) , 25 U.S.C. § 3001 et seqg. This Act, passed in 1990, has
as its objective the protection of Native American® burial sites,
human remaine, funerary objects, sacred objects, and objects of
cultural patrimony on Federal and Indian lands. H. Rep. No. 101-
877, 101lst Cong., 2d 8ess., at p. 8 (1990), reprinted in 1990 U.Ss.
Code Cong. & Adm. News, at 4367. Sections 5 of NAGPRA requiresg
Federal agencies and museums receiving federal funds to engage in
consultation with Indian tribes in the preparation of inventories
of human remains and associated funerary objects in their
possesgion. 25 U.S.C. § 3003. Section 6 requires agencies and
museums to prepare a summary (in lieu of an object-by-object
inventory) of funerary objects not associated with human remains,
sacred objects, and objects of cultural patrimony in their
possession. Id, § 3004. If the cultural affiliation of a
particular Indian tribe to these different classes of objects is
established, upon request of the tribe, the objects must be
expeditiously returned to the tribe. JId, § 3005.

On February 26, 1996, the National Park Bervice published in the
Federal Register a notice that it had completed a detailed
inventory of human remains and associated funerary objects in the
possession of Big Cypress National Preserve. 61 Fed. Reg. 7120
(February 26, 1996) (Hereinafter this inventory of human remains
and associated funerary objects in the possession of Big Cypress
National Preserve shall be referred to simply as the inventory).
This material was collected from seven sites within the Preserve.
In the Federal Register notice, the name of the collection site was
omitted from three of the seven inventoried sites at the request of
the Miccosukee Tribe.

The preparation of this inventory by the National Park Service was
preceded by consultation with the Miccosukee Tribe. Attempts were
made to consult with the Seminole Tribe, but proved largely
ineffectual. As a result of these consultation efforts, in
addition to the inventories, there exists in the Park Service files
a number of documents that can be characterized as correspondence
or consultation with affected tribes. We have interpreted Dr.
Friesema’s FOIA reguest to include all such documents in the
possegsion of any office of the Park Service which pertain to the
inventoried human remains and associated funerary objects and
summaries of unassociated objects, sacred objects, and objects of

cultural patrimony.

The Freedom of Information Act, S5 U.8.C. § 552 generally requires
Federal agencies to make records available to the person who

! There is a Native Hawaiian component in NAGPRA which is not
material to the present discussion.

]
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requested them, Id. § 552(a) (3), unless the records fall within one
of nine statutory exemptions. JId, § 552(b)(1)-(9). Two of those
exemptions are implicated by the request under consideration.

Exemption 6 permits an agency to withhold from disclosure
"personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal
privacy." Id, §552(b) (6). There are two reasons why the Big
Cypress inventory, summary, and related correspondence can not be
withheld under this exemption. First, organizations, such as the
Miccosukee Tribe, do not possess a protectable privacy interest
under FOIA. See i Parke a vation Ass’'n v ,
547 F.2d 673, 685 n. 44 (D.C. Cir. 1976). Second, exemption 6 may
not be used to withhold documents pertaining to deceased
individuals, as is the case here. See Na Iwi O Na Kupuna Q Mokapu
v, Dalton, 894 F. Supp. 1397, 1413 (D. Hawai’i 1995).

The second exemption that possibly could be employed in this
ingtance is exemption 3, which permits an agency to withhold from
disclosure records "specifically exempted from disclosure by
statute.” 5 U.S8.C. § 552(b)(3). In order to qualify as a
"withholding" statute, it must either reguire that matters be
withheld in a manner so as to leave the agency with no discretion,
Id. § 552(b) (3) (), or the statute must establish specific criteria
for the withholding of information. Id. § 552(b) (3) (B).

There are three statutes that must be examined in this regard. The
first is NAGPRA. The only court to examine the issue has held that
NAGPRA is mot a "withholding" statute. The court’s analysie in
reaching this conclusion is persuasive:
g L]

The NAGPRA section dealing with inventories, [25 U.S8.C.

§ 3003], does not specifically exempt any information

contained in inventories from disclosure. Nowhere does

it contain any indication that inventory results are to

be confidential or privileged in any respect. NAGPRA
does not require that an agency withhold any matters from

the public, much less grant the government any discretion

on this isgsue, gee 5 U.S.C. § 552(b) (3) (A), nor does

NAGPRA establish any criteria for withholding or refer to

particular types of matters to be withheld, gee 5 U.8.C.

§ 552(b) (3) (B). According to the plain language standard

set forth in [Meverhoff v. EPA, 958 F.2d 1498, 1501 (9th

Cir. 1992)]1, NAGPRA does not satisfy either subsection-A

or subsection B of FOIA exemption 3.

i O u ka Dalton, gupra, at 1412.

The second statute that may qualify as a "withholding" statute is
the National Historic Preservation Act (NHPA), 16 U.8.C § 470 gt
geqg., This act requires the heads of federal agencies to withhold
from disclosure information concerning the location, character, or

P
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qwnership of a "historic resource" if the disclosure may cause an
invasion of privacy, pose a risk of harm to the historic resource

or impede the use of the site for traditional religious practices:
Id. § 470w-3. Inasmuch as this statute containe criteria for the
withholding of sgpecific information, it seems fairly clear that
this provision of the NHPA qualifies as a "withholding" statute

under FOIA exemption.

A historic resource to which the exemption applies is defined in
the NHPA as a prehistoric or historic district, site, building,
structure, or object that is included or eligible for inclusion on
the National Register. JId. § 470w(S). There is no indication in
the materials transmitted with this FOIA request that amy of the
materials or sites where they were collected are included or
eligible for inclusion on the National Register. Accordingly, we
must conclude that the NHPA does not provide a basis for
nondisclosure under exemption 3 in this instance.

The last candidate for status as a "withholding" statute is the
Archaeological Resources Protection Act of 1979 (ARPA), 16 U.S.C.
§ 470aa et geg. This act contains a provision that prohibits an
agency from disclosing information about an archaeological resource
unless the disclosure would further the purposes of ARPA and would
not create a risk of harm to the resource or the site where it is
located. Id. § 470hh(a). ARPA qualifies as a "withholding"
statute under the FOIA because it contains criteria under which an
agency’s decision to withhold may be measured. :

By definition, an archaeological resource must be at least 100
years old in order to enjoy the protection afforded by ARPA. "Id.
§ 470bb(1). Consequently, ARPA may not provide a basis for
withholding of some of the requested material.

As you can see from the foregoing discussion, the dictates of FOIA
will require the disclosure of information gathered in accordance
with NAGPRA that certain Indian tribes may wish to be withheld.
The effects of FOIA on the NAGPRA consultation and repatriation
process was recognized by the Park Service in the preamble to the
NAGPRA regulations promulgated in 1995:

Documentation of some cultural items, particularly sacred
objects and objects of cultural patrimony, is expected to
require Indian tribe officials and traditional religious
leaders to divulge some information considered sensitive
to the Indian tribe. ere i urr no

ti vail o ts nasitj info ion
fro igc e u th do Inf ion _
Museum and Federal officials wmay wish to ensure-that.
sengitive information does not become part of the public
record by not writing down such information in the first

place.
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60 Fed. Reg. 62154 (December 4, 1995) (emphasis added).

Thus, the regulation’s answer to the problem of gensitive
information is not to withhold it under FOIA but to keep such
information out of the Park Service files.?

We now turn to an examination of Dr. Friesema’s particular request.
Bummary Referred to in Federal Regismter of February 26, 1596

Dr. Friesema requested a summary he believes was referred to in the
Federal Register notice of February 26, 1996. In his FOIA request
letter he assumed that the summary requested is the summary
required by 43 CFR 10.8. A "summary" pertains to unassociated
funerary objects, sacred objects, and objects of cultural
patrimony. The Federal Register referred to by Dr. Friesema does

not give notice of the availability of a "summary." Rather, it
gives notice of the "inventory" required by 25 U.S.C. § 3003 and 43
CFR 10.9. However, the Park Service has prepared a summary of

unassociated funerary objects, sacred objects and objects of
cultural patrimony collected from Big Cypress National Preserve.
The summary is a four page chart setting forth a wvariety of
identification and interpretive data, including the location where
the collections were made. Release of location information could
pose a threat of harm to the collection sites. Therefore, upon
making such a determination, you may delete location information
from the summary. Otherwise, the document is not exempted from

disclosure under FOIA.

Inventory of Human Remains and Associated Funerary Objacts

This portion of Dr. Friegema’s request does refer to the Federal
Register notice of February 26, 1996. The inventory of human
remains and associated funerary objects is that inventory required
by 25 U.8.C. § 3003 and 43 CFR 10.9. The inventory consists of a
collection of papers describing the items accessed into the
collection of the Southeast Archeological Center. These papers
contain location of the sites within Blg Cypress National Preserve
from which the objects were taken, identification of the objects,

? we advance no opinion on how the Park S8ervice will be able
to perform ite statutorily created function under NAGPRA while
removing material from or failing to memorialize information in the
public record. Nor will we comment at this time on the legality or
ethical nature of the acts that would be required of agency
employees in order to comply with the above-quoted suggestion
contained in the regulation’s preamble. In the event that
questions arise, you are invited to seek a further opinion of this

office.
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and an estimation of the age and cultural affiliation of the
objects.

Disclosure of the site names and locations where this material was
found could jeopardize the material (once it is reinterred) and the
sites. I1If you determine that disclosure of site information would
not further the purposes of ARPA and would jeopardize the resmource
or the site, sgite identification may be withheld.

Consultation with American Indian Groups

This portion of Dr. Friesema’s request seeks correspondence between
the Park Service and 1Indian tribes c¢oncerning the S8Service’s
compliance with NAGPRA. These items are subject to disclosure
under FOIA with the exception of appended material that may set
forth site location information of objects listed in any summary or
inventory prepared in accordance with NAGPRA.

Documentation Pertaining to Repatriated Materxrial

Nothing in the package of documents transmitted to this office
contains any correspondence showing that human remains and
associated funerary objects actually have been repatriated to an
Indian tribe. There is a handwritten note, dated August 23, 1995,
stating " (tlhis is a list of things that will need [to be] returned
ag soon as possible--the one with red * are high priority." If any
documents were created in follow up to this note concerning the
repatriation of material, they must be gathered and provided to Dr.
Friesema, unless this office indicates otherwise. '

Legal Opinions Defining Objects of Cultural Patrimony

This office hag prepared no such opinicnse, and we are not aware of
any other opinione on the subject prepared by other offices of the
Solicitor. 1f you are aware of any opinions on this subject,
please make them available to this office for review. Otherwise,
thisg portion of Dr. Friesema’s request must be denied.

In preparing a response to Dr. Friesema, you must be sure to set
forth the appeal procedure for the partial denial (i.e., site
information and legal opinions). Also, you must state the agency
officlals who are responsible for the denial. The name of John H.
Harrington should be included in that statement.

- 000266
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Further inquiries regarding this matter may be directed to Mr.
Harrington at (404) 331-6342.

Roger Sumner Babb
Regional Solicitor
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