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Visigoths Revisited: The
Prosecution of Archaeological

Resource Thieves, Traffickers,
and Vandals

According to Christian theology, the means for preserving rem-
nants of life on earth is the ark .' Picture then, an ark contain-

ing all the treasures and tenets of American archaeophiles . The
year of its construction, 1879, marked the beginning of the cultural
preservation movement in the United States ; the year of its launch-
ing, 1906, coincided with the passage of the American Antiquities
Act;' the ark floundered at sea for over seventy years, weathering
severe storms particularly in the 1930s and 1940s; it settled, finally,
precariously perched atop an apparent Ararat: the Archaeological
Resources Protection Act of 1979 (ARPA) . 3 The ark was
threatened throughout by the perils of raiders and pirates-the
twentieth century visigoths called "pothunters,"' or more politely,
artifact collectors .

This article traces the development of public awareness and legis-

§ J.D. 1972, Yale University ; former Assistant United States Attorney for the
District of Oregon . Ms. Rogers has prosecuted several archaeological resource
protection cases ; she serves as consultant on such cases to federal, state, and tribal
agencies . She taught the first law school course on "Forensic Archaeology" at both
the University of Oregon School of Law and Northwestern School of Law at Lewis
& Clark College . In addition, she has taught this subject at the Federal Law En-
forcement Training Center in Glynco, Georgia and in Marana, Arizona . Ms. Rog-
ers currently serves on the Columbia River Gorge Commission .

' Genesis 6:5-8:22 (King James) ; see also Raiders of the Lost Ark (Lucasfilm,
Ltd. 1982) .

2 316 U.S.C. °° 431-433n (1982).
16 U .S.C. °° 470aa-47011 (1982) .
For the etymology of this appellation, see G . Nickerson, Considerations on the

Problems of Vandalism and Pot-hunting in American Archaeology (Oct. 1962)
(unpublished paper No . 22, Montana State University, Anthropology and
Sociology).

[47]
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lative enactments from 1879 to the present . The first section is di-
vided into quarters, each covering archaeological developments
during the past century of pothunting in the United States . In addi-
tion, the first section analyzes cases enforcing the Antiquities Act .
Section two discusses ARPA: its legislative highlights, the politics
involved in promulgating regulations, its forfeiture provisions and
civil penalties. The third section outlines additional statutes and
international agreements aimed at preventing the destruction of our
cultural heritage . Additionally, the article examines regulations of
the six federal agencies with authority to protect archaeological re-
sources on public lands .

The article concludes by elaborating specific proposals to stop the
destruction and theft of this nation's archaeological resources . The
reasons why the visigoths are still prevailing notwithstanding the
long history of attempts to stop them are five-fold : (1) American
policies favor private enterprise and private ownership ; (2) protec-
tive laws and prosecutions are often poorly conceived; (3) dealers',
collectors', and museums' powerful lobbies frustrate legislative and
regulatory change; (4) federal agencies charged with enforcement
of the laws lack committed resources and continually bungle their
responsibility; and (.) the public (i .e ., the jury) is indifferent, or
even worse, hostile to punishing pothunters . This last factor pro-
vides the key for turning around the other four. If the public can be
persuaded by archaeophiles to assert ownership of their ark, federal
policies, laws, and agencies will follow their cue .

I

A CENTURY OF POTHUNTING As A NATIONAL

PAsrIME (1879-1979)

A. First Quarter, 1879-1904, American Archaeology's Awakening

The year 1879 marked the nascence of the cultural resource pres-
ervation movement in the United States .' Five events at that time
signalled this foray into forensic archaeology : the establishment of
the Smithsonian's Bureau of Ethnology ;6 the appointment of Fred-
erick W. Putnam as curator of the Peabody Museum of American

s R. LEE, THE ANTIQUITIES ACT OF 1906 120 (Nov . 16, 1970) (National Park
Service Monograph). The author has relied heavily on Mr . Lee's excellent research
of early sources in the first two subsections of this article .

§

	

G. HELLMAN, THE SMITHSONIAN: OCTOPUS ON THE MALL 105-06 (1967) .
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Archaeology and Ethnology at Harvard University;' the election of
Lewis Henry Morgan, an anthropologist, as president of the Ameri-
can Association for the Advancement of Science;' the founding of
the Anthropological Society of Washington ;9 and the organization
of the Archaeological Institute of America . 10 These events com-
bined to excite public interest in aboriginal Americans and, as a
direct consequence, subjected the material remains of the ancients
to renewed public exploitation . As a result, scientists, in conjunc-
tion with fledgling citizens' resource preservation leagues, began to
pressure Congress for legislation to protect archaeological finds on
public lands . II

Preservation efforts were further fueled by reports published in
the early 1880s documenting the destruction of prehistoric ruins in
the southwestern United States." The reports caused a furor
among eastern scholars which, in turn, prompted Senator George
Frisbee Hoar of Massachusetts to petition Congress to withdraw
archeological sites from public sale . The legislation was never voted

R. DIXON, DICTIONARY OF AMERICAN BIOGRAPHY 276-78 (1928).
See generally L . WHITE, AN INTRODUCTION TO THE HISTORY OF SOCIOLOGY

(1948).
9 Hough, Otis Tufton Mason, 10 AM. ANTHROPOLOGIST 661, 664 (1908).
10 The organization issued its first annual report in 1880 . See ARCHAEOLOGICAL

INSTITUTE OF AMERICA, 1880 ANNUAL REPORT (1880) .
' 1 At that time, the only legal means to preserve archaeological areas was to

withdraw the site from public land sales . Withdrawal of public lands from settle-
ment was a cumbersome process . For instance, in 1896 Richard Wetherill tried to
homestead the spectacular Pueblo Bonito ruin in Chaco Canyon, New Mexico . A
protest by the Santa Fe Archaeological Society and a five-year investigation by the
government finally resulted in an official recommendation against the claim and a
suggestion that the land be set aside as a national park. After four more years of
bureaucratic wrangling, the government determined that the ruins themselves
should remain in the public domain . By 1904, public land withdrawals had been
made for the Pajarito Cliff Dwellers area, the Jemex Cliff Dwellers area, and at El
Morror in New Mexico . In Arizona, the Petrified Forest and Montezuma's Castle
were reserved, and in Colorado, the Mesa Verde had been reserved . Custodians
had also been appointed for the Arizona areas of Cass Grande, Walnut Canyon,
and Canyon del Muerto. R. LEE, supro note 5, at 42 .

12 In outlining the destruction of the Pecos ruin in New Mexico, Adolph Bande-
her noted:

In general, the vandalism committed in this venerable relic of antiquity defies
all description . . . . All the beams of the old structure are quaintly . . . carved

. much scroll-work terminating them . Most of this wa;: taken away,
chipped into unctwth boxes, and sold, to be scattered everywhere . Not con-
tent with this, treasure hunters . . . have recklessly and ruthlessly disturbed
the abodes of the dead .

A. BANDELIER, Report on the Ruins of the Pueblo of Pecos, in PAPERS OF THE
ARCHAEOLOGICAL INSTITUTE Or AMERICA: AMERICAN SERIES 42 (2d . ed . 1976) .
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out of committee ."
Seven years later, Senator Hoar presented a more modest, specific

proposal to preserve the rapidly deteriorating Casa Grande complex
in Arizona. The proposal recounted that Casa Grande was "en-
tirely unprotected from the depredations of visitors ; and that it has
suffered more in eleven years from this source than in the three hun-
dred and fifty years preceding."" Within a month, Congress appro-
priated the requested two thousand dollars." Three years later,
President Harrison signed an executive order "reserving the Casa
Grande Ruin and 480 acres around it for permanent protection ."16
Although this minor legislative achievement is historically impor-
tant, archaeological resources remained threatened from a general
lack of governmental protection .

In succeeding years, public interest in archeological treasures
continued to grow, as demonstrated by a close succession of major
exhibitions of prehistoric American artifacts in 1892 in Madrid,
Spain; in 1893 in Chicago ; and in 1904 in St. Louis." Popular books
and scholarly articles on American antiquities also proliferated ."
Museums and academic anthropology flourished ; unfortunately, so
did pothunters. 19

13 The E -tition stated that the Pecos ruin was "being despoiled by the robbery of
its gravas, while its timbers are used for campfires, sold to relic hunters, and even
used in the construction of stables." 13 CONG . REc . 3,777 (1882) . The petitioners
prayed that "at least some of these extinct cities or pueblos . . . be withheld from
public sale and their antiquities and ruins be preserved, as they furnish invaluable
data for the ethnological studies now engaging the attention of our most learned
scientific, antiquarian and historical students ." Id .

14 S. M!sc. Doc . No. 60, 50th Cong., 2d Sees. (1889) .
11 Act of Mar. 2, 1889, ch . 411, 25 Stat . %1 (1889).
11 See R . LEE, supra note 5, at 20 .
'7 Colorado and Utah employed approximately 100 residents to find artifacts for

their exhibits at the World's Columbian Exposition in Chicago .
18 See, e.g., A . BANDELIER, THE DELIGHT MAKERS 490 (1890).
19 One historian noted that :

Rising public interest in the history and art of the southwestern Indians in
the 1890's was accompanied by a swelling demand for authentic prehistoric
objects. The desires and needs of growing numbers of collectors and dealers,
exhibiters and curators, teachers and students, added to the native curiosity of
cowboys, ranchers, and travelers, created an avid demand for original objects
from the cliff dwellings and pueblo ruins of the Southwest . Most of these reins
were situated on public land or Indian reservations . There was no system of
protection and no permit was needed to dig. . . . The eager seeker for artifacts
had one chief worry-that someone else would reach a ruin rich in valuable
objects before he did . The result was a rush on prehistoric ruins of the South-
west that wen! on, largely unchecked, until about 1904 .

R. LEE, supra note 5, at 29 .
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Perhaps the most infamous pothunters during the period were
the Wetherill brothers . While cattle-ranching in the winter of 1888,
the Wetherills discovered Colorado's Mesa Verde pueblo complex .
They spent the next several years profitably digging indiscrimi-
nately through 182 cliff dwellings in the canyons of the Four Cor-
ners.' While the brothers dismantled and shipped entire ancient
rooms to the American Museum of Natural History in New York,
they also accumulated a large collection for themselves and profited
from later sales of some of their finds."

The Wetherills were joined in 1891 by Gustav Nordenskjold, a
Swede, who went so far as to record his exploits in a book . 22 Local
officials' attempts to prosecute Nordenskjold to prevent the removal
to Sweden of his artifacts failed for lack of applicable laws protect-
ing artifact removal and export. Nordenskjold's extensive collection
has never returned to the United States. 23
Toward the end of this first quarter, the pressure on Congress to

take action grew immense. Dr. J. Walter Fewkes warned legislators
in 1896 that "unless laws are enacted . . . at the close of the twenti-
eth century many of the most interesting monuments of the prehis-
toric peoples of our Southwest will be little more than mounds of
debris at the bases of the cliffs ."24 In 1901, Dr. Walter Hough in-
formed the country that "there is scarcely an ancient dwelling site
or cemetery that has not been vandalized by 'pottery diggers' for
personal gain."" Archaeologist T. Mitchell Prudden lamented at
one scene: "Cattlemen, ranchmen, rural picnickers, and profes-
sional collectors have turned the ground well over and have taken
out much pottery, breaking more and strewing the ground with
many crumbling bones ."26 The effect of increased public awareness,
the notoriety of the pothunters, and the writings of experts created a
political situation demanding new protective laws .

70 The area where the borders of the seta of Utah, Colorado, Arizona, and
New Mexico meet .

11 See C . NORDENSKJOLD, THE CLIvF DWELLERS OF THE MESA VERDE,
SOUTHWESTERN COLORADO: THEIR POTTERY AND IMPLEMENTS (1893).
N Id.
31 The artifacts are currently stored on an upper floor of the Kansallismuseo in

Helsinki .
_' Fewkes, Two Ruins Recently Discovered in the Red Rock County, Arizona, 9

AM. ANTHROPOLOGIST 263, 269-70 (1896) .
2$ Hough, Notes and News, 3 AM. ANTHROPOLOGIST 190 (1931) .
36 Prudden, The Prehistoric Ruin: of tte Son Ju.:n Wo.ershed Pi Utah, .4rizon&.

Colorado and New Mexico, 5 AM. ANTHROPOLOGIST 224, 263 (1903).
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B. Second Quarter, 1905-1930, The Antiquities Act: Its
Promoters end its Progeny

The events of the preceding twenty-five years (1879-1904) led to a
concerted effort to promote and pass national preservation legisla-
tion. This effort spanned six years and involved three sessions of
Congress. Park Service historians divide this legislative effort into
three "rounds," corresponding to the 56th, 58th, and 59th
Congresses. 27

The first round consisted of four legislative proposals submitted
to the 56th Congress . One proposal preserved natural as well as
historic areas and provided for the reservation of an unlimited
amount of surrounding land ." Another proposal merely penalized
anyone damaging antiquities ." A third proposal was directed only
to the ruins in the Four Corners area and specified that no more
than 320 acres could be set aside around each ruin." The fourth
proposal granted power to the President "to establish and adminis-
ter national parks."" Members of the Public Lands Committee,
however, were understandably worried about the political conse-
quences of granting such broad authority to the President and his
appointees." Each bill died in the House and the archaeological
preservation controversy was left to simmer over the next four
years .

27 R. LEE, supra note 5, at 47-48 .
2 ' H.R. 8066, 56th Cong ., 1st Sess. (Feb . 5, 1900) .
29 H.R. 8195, 56th Cong ., 1st Sess. (Feb . 6, 1900) .
30 H.R . 9245, 56th Cong ., 1st Sess. (Mar. 7, 1900) .
71 H .R . 11021, 56th Cong., 1st Sess. (Apr. 26, 1900).
32 Congress was already fighting a President who was expanding federal powers

at the expense of the states . In his first year in office, from 1901-1902, President
Theodore Roosevelt created 13 new forest reserves containing 15.5 million acres .
In response, efforts were underway to restrict the President's power to reserve pub-
lic lands . By February 24, 1907, Congress had passed legislation revoking presi-
dential authority to create or expand forest reserves in Oregon, Washington, Idaho,
Montana, Colorado, and Wyoming . Undeterred, the President and Gifford
Pinchot worked feverishly during the eight days between passage of the bill and the
date it was to be signed . Their efforts culminated in the President's "midnight
proclamation." As one commentator noted, when the "midnight proclamation
rang down on March 4, they [Roosevelt and Pinchot] created 21 new reserves to-
talling some 16 million acres . 'The opponents of the Forest Service turned hand-
springs-in their wrath, and dire were the threats against the Executive . . . .' .
Eliot, TR.'s Wilderness Legacy, NAT'L GEOGRAPHIC, Sept . 1982, at 340, 358 . By
the time he left office in 1909, President Roosevelt had "enriched the public do-
main by approximatelf 230 million acres . . . . The ebullient slash of his pen qua-
drupled the existing forest reserves and proclaimed the first federal wildlife refuges,
more than 50 of them ." Id at 340.
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The 58th Congress began consideration of the issue with a legacy
from its predecessor . In addition to the legislative bills already dis-
cussed, the 56th Congress had created a report which conceded the
necessity of reserving land containing antiquities and of establishing
penalties for destroying artifacts . 33 With this legacy, advocates of a
national preservation law were better prepared to force Congress to
act .

In 1904, Representative Rodenberg of Illinois introduced legisla-
tion which had overwhelming support from the academic and scien-
tific communities. Massachusetts Senator Henry Cabot Lodge, a
close ally of President Roosevelt, introduced a Senate counterpart . 114
Notwithstanding the support for this bill, the Regents of the Smith-
sonian Institution sponsored their own bills designed to give the
Smithsonian greater control over excavations and collections ."

Independent scholars testified against and defeated the Smithso-
nian bill at the Senate hearings . 3' Undaunted, the Smithsonian
forces reassembled and successfully defeated the Lodge bill in the
House .37 As a result, through no device of their own, pothunters
prevailed once more . 38

The third round of the battle for preservation legislation began
with the appearance of Edgar Lee Hewett, a rising young archaeo-
logical star." Hewett convinced his archaeological colleagues to
present a united front in support of the American Antiquities Act .'
Hewett lobbied several key figures on Capitol Hilt and authored a
jurisdictional compromise whereby the agency regulating the land
in which an archaeological project was located also regulated the
project."'

" H.R . REP . No . 1104, 56th Cong ., 1st Sess. 1 (1900) .
' S. 5603, 58th Cong ., 1st Sess. (Apr. 20, 1904) .

35 S. 4127, 56th Cong., 1st Sess. (1900) ; H.R. 12447, 56th Cong., 1st Sess .
(1900) .

36 S. ExEC. Doc . No. 3114, 58th Cong., 2d Sess . 6-7 (1904) .
3' M

. BAUM, Pending Legislation for the Protection ofAntiquities on the Public
Domain, RECORDS OF THE PAST III 103, 147 .50 (1904) (available in Office of His-
tory and Historic Arch ., Eastern Service Center, Washington, D.C.) .

31 See R . LEE, supra note 5, at 65-66 .
3• See R . LEE, supra note 5, at 68 . Prior to the convening of the 59th Congress,

Hewett accompanied Representative John Lacy of Iowa on a tour of major
archaeological sites in the Four Corners . Hewett submitted a survey of all signifi-
cant antiquities in the area to Congress . Id .

40 Hewett, Preservation ofAmerican Antiquities; Progress During the Last Year,-
Needed Legislation, 8 AM. ANTHROPOLOGIST 109, 113 (1906) .
" Hewett's plan sought 1o avoid raising bureaucratic hackles over territorial dis-

putes between, primarily, the Department of Interior and the Department of Agri-
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Hewett's proposal was introduced in the House in January 1906
and a Senate companion measure followed the next month . 42 Hew-
ett's proposal covered six previously neglected and controversial ar-
eas including :
1 - protection of antiquities on "lands owned or controlled by the

Government of the United States"-as opposed to the "public
lands" cited in earlier bills which did not specifically apply to
Indian lands, forest reserves and military reservations ;

2 - inclusion of "historic landmarks, historic and prehistoric struc-
tures and other objects of historic or scientific interest'=thereby
protecting natural areas which had been overlooked before;

3 - direction that monuments be limited to "the smallest area com-
patible with the proper care and management of the objects to
be protected"-contrasted with the confining figures of 320 or
640 acres contained in earlier legislative proposals ;

4 - introduction of the term "National Monument" ;
5 - authorization for the Secretary of Interior to accept donations

of private land; and
6 - promulgation of regulations-in which it was understood that

the role of the Smithsonian would be protected .s3

The House bill was reported favorably two months after its pres-
entation;" the Senate took three months to do the same." The
Conservationist President, Theodore Roosevelt, signed the Ameri-
can Antiquities Act of 1906 on June 8, 1906 . a6 Thus, the ark was
launched .

Probably at the prompting of his good friend and Chief Forester,
Gifford Pinchot, President Roosevelt proclaimed the first national
monument under the Antiquities Act on September 24, 1906 ."
During the next three years, President Roosevelt's administration
established nine more monuments administered by the Department
of Agriculture and eight more monuments administered by the De-
partment of the Interior." Although the Antiquities Act allowed

culture . Id. The constant jurisdictional battle between the Departments of Interior
and Agriculture persisted throughout the early part of this century . Under the
Antiquities Act, the jurisdictional dispute resulted in persons attempting to obtain
mining rights in areas given national monument status . These attempts were com-
pletely rejected in Cameron v. United States, 250 F . 943 (9th Cir . 1918), offV. 252
U.S. 230 (1920) .
u S. 4698, 59th Cong., 1st Sess. (Feb. 26, 1906).
	~ R. LEE, supra note 5, at 74-76 .
	' H.R. Rap. No. 2224. 59th Con` ., lit Sess . (1906).
	1 R. LEE, supra note 5 . "" 76 .
	' Now codified at 16 U .S C.A . ±f 431-433n (West. Supp. 1987).
	' Proclamation No. 658, 34 Seat . 3236 (1906).
"See R. LEE, supra note 5, at 88 .
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for the creation of national monuments, it did little to induce agen-
cies to protect the monuments. One person was caught in 1917 dig-
ging for gold in the Gran Quivira area and was fined S100.`9
Another, John Brandt, was convicted of digging on Indian land in
the mid-1920s. Brandt was forced to forfeit his artifacts, and fined
5500 .30 There is no record of any other successful enforcement of
the Antiquities Act during this period .

C. Third Quarter, 1931-1955, The Floundering and FDR

Enforcement activity under the Antiquities Act was inadequate
because the Act itself was sparse and because monitoring agencies
put a low priority on preventing further destruction of archaeologi-
cal sites. In addition, the Great Depression inadvertently spawned
an increase in pothunters. Programs developed to alleviate unem-
ployment actually taught people the value of pothunting."

The part-time pothunting plague spread at such a pace that one
commentator noted :

The decade of the 30s witnessed one of the most virulent epidemics of
pothunting ever . . . . Archaeologists . . . sought to stem the tide of
potting by preaching. Too often their manner was either condescend-
ing or threatening . The reaction in the collector ranks was defiance
and hostility, resulting in fortified determination to continue the Sun-
day hobby regardless of antipathy in certain quarters .32

Apparently, federal law enforcement officials did little to slow the
pothunting frenzy. The first officially recorded federal investigation
of pothunting activity in the 1930s was not until 1936 . s' In 1936, a
twenty-two-year-old employee of The Tonto National Museum,
Woodrow Spires, saw three men digging on the shores of Lake
Roosevelt.s` Spires ordered the men to leave. In response, one of
the men said that "he would not want to be taken into custody for
violating any law, that he had been out of work for several months

w Amsden, There Ought to be a Law, THE MASTERKEY 16, 16 (1929) .
w Id.
s ' This was the case, for instance, in Arizona's Verde Valley area . The Sinagua

ruins exhibit at Tuzigoot National Monument was developed by Work Projects
Administration funds in 1934, and the enthusiasm it generated also helped produce
a new generation of pothunters in the surrounding towns. For a general review of
these federal employment programs see Setzler & Strong, Archaeology and Relief, I
Am. ANTIQUITY 301 (1936) .

32 See generally R. LISTER & F . LISTER, EARL MORRIS & SOUTHWESTERN AR-
CHAEOLOGY (1968) ." F.B .I . File No . 70.37, Phoenix Arizona (Mar . 28, 1936) (S/A H.F. Small) .

s'Id.at2 .
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and that he had a large family ."" Spires noted the license plate of
the nearby car and reported the incident to the Gila County Sher.
iff's office .

The principal suspect in the case, Thomas W . Simmons, age 39, a
mail carrier from Miami, Arizona, was a self-proclaimed collector
of ancient artifacts ." Simmons confessed to digging for artifacts,
but maintained that he had not found any on public lands that day .
The FBI report summarily states the result of the investigation :

Subjects alleged to have excavated and removed ancient pottery from
Forest Service land near Roosevelt, Arizona on February 22, 1936
. . . . Investigation discloses that Subjects dug and searched for pot-
tery on Forest Service land . . . but did not remove same. United
States Attorney, Phoenix, declines prosecution ."

The United States Attorney declined prosecution for two legally
deficient reasons : (l) there had been no vandalism committed at
the Tonto National Monument proper ; and (2) the subjects had not
removed anything of value . S ' The Director of the National Park
Service and the Acting Chief of the Forest Service acceded to this
decision, resulting in the closure of this landmark FBI case ."

Although the federal government was doing little to enforce the
laws against artifact collecting on public lands, others were actively
involved in trying to stop the pothunters . Writers for professional
journals vehemently decried the inaction of responsible federal offi-
cials, warning that "dealers and relic hunters in practically every
state are steadily destroying an irreplaceable heritage ."60 In addi-
tion, private institutions took steps to avoid serving as outlets for

Id. at 3 .
x Id.
S' Id.
!8 Id. These justifications were legally deficient because the Antiquities Act

prohibitions apply to forest reserves as well as monument reserves and the Act
applies to vandalism as well as theft . 16 U .S.C. ° 433 .
" Letter from Arno B . Cammerer, Director National Park Service, to Charles

E. Rachford, Acting Chief Forest Service (Apr . 18, 1936) . Thirty-nine years later,
in 1975, Thomas W. Simmons, age 78, sold his artifact collection to the Favell
Museum in Klamath Falls, Oregon, for reportedly over one-half million dollars .
Many of his artifacts are displayed in the museum and are labeled as taken from
the Tonto Basin. That same year, Simmons was cited pursuant to Forest Service
regulations for pothunting in the Tonto National Forest . He was fined a mere S15.
Personal communications with Special Agent-in-Charge Lynell Schalk of the Bu-
reau of Land Management (May 1, 1981) .

40 Setzler & Strong, supra note 51, at 308.
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traffickers in illegally obtained antiquities . 61 Local law enforcement
alternatives were also proposed . For example, a 1938 resolution
sponsored by the Indian Neighborhood society of Rochester, New
York, sought state legislation against "unauthorized and nonprofes-
sional digging of prehistoric sites ." 6s

Periodically, assertive chief executives established "a much wider
range of national monuments than the framers of the Act appear
originally to have had in mind . 1161 Consequently, opposition
mounted against the exercise of this presidential power .

The greatest challenge to the exercise of presidential power to
withdraw public lands for use as national monuments came in 1943 .
President Franklin D . Roosevelt proclaimed the Jackson Hole Na-
tional Monument by taking previously reserved forest lands from
the Department of Agriculture ." President Roosevelt's action
aroused tremendous opposition in Wyoming and in Congress . 65 A
noalition of livestock groups and the State of Wyoming filed a civil
action seeking invalidation of the president's proclamation ."

The district court, however, side-stepped the presidential power
issue, suggesting instead that "if the Congress presumes to delegate
its inherent authority to Executive Departments which exercise ac-
quisitive proclivities not actually intended, the burden is on the
Congress to pass such remedial legislation as may obviate any injus-
tice . . . .i67 Taking the district court at its word, Congress passed
an act establishing Grand Teton National Park in 1950, 6E thereby
superseding President Roosevelt's proclamation . The legislation
specifically provided that "no further extension or establishment of
national parks or monuments in Wyoming may be undertaken ex-
cept by express authorization of the Congress ."69 In passing this
legislation, Congress took away the president's power to protect, in
Wyoming at least, that for which the Antiquities Act's promoters
had labored .70

6' See Hodge, Plot-hunting: A Statement of Policy, 3 AM. ANTIQUITY 184, 184
(1937) .

62 See Sutton, Indians Versu: Pot-hunters, 3 AM. ANTIQUITY 267, 267 (1938) .
67 R. LEE, supra note 5, at 92 .
6' Proclamation No. 2578, 3 C .F.R . 327 (1943) .
6s R. LEE, supra note 5, at 98 .
66 State of Wyoming v . Franke, 58 F . Supp. 890 (D. Wyo. 1945).
67 Id. at 8%.§

	

Act of Sept . 14, 1950, Pub. L. No. 81 .787, 64 Stat . 849 (codified as amended
at 16 U .S .C. g° 460d-1 to -5 (1982)) .§

	

16 U.S .C. ° 431a.
70 Before this impasse occurred, President Roosevelt managed to extract from
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D. Fourth Quarter, 1955-1979, Ararat Achieved?

Marking the archceological preservation movement during this
era was the continued destruction of archaeological sites by vandals
(and, even worse, by agency action and inaction), a resurgence of
federal legislation resulting from the environmental movement and,
finally, public pressure which ultimately led to the passage of the
Archaeological Resources Protection Act of 1979 (ARPA) ."

The adverse impacts of weekend antiquity ravaging as a family
pastime is perhaps best exemplified by an occurrence in Wayland,
Massachusetts . An extraordinary ancient burial site was acciden-
tally uncovered in Wayland in 1959 . Within minutes, the "archaeo-
logical admirers" who had discovered the site completely destroyed
it .72 This fiasco drew archaeologists' attention to themselves .

During a period of self-analysis, archaeologists attempted to as-
certain public perceptions of their profession ." One archaeologist
noted that "the public must believe that archaeological finds are
based on chance, not skill, and that objects and techniques, not ide-

Congress one important piece of civil legislation for the protection of the national
heritage : the Historic Sites Act of 1935, 16 U .S.C. °° 461-469h (1982). This Act
was significant for the preservation of artifacts in two ways . First, it announced a
national policy for historic preservation . See Fowler, Federal Historic Preservation
Law: National Hisi. ric Preservation Act, Executive Order 11593 . and Other Recent
Developments in Federal Low, 12 WAKE FOREST L . REV . 31, 34-35 (1976). Sec-
ond, it granted authority for the "development of an administrative program to
identify and evaluate cultural resources ." Id at 34 .

The Act's benefits, however, have been limited . It only protects resources of
"national significance for the inspiration and benefit of the people of the United
States." 16 U.S.C. ° 461. Unfortunately, interesting and important artifacts may
not be "significant" and are thus unprotected by the Act . See Northey, The
Archaeological Resources Protection Act of 1979: Protecting Prehistory for the Fu-
ture, 6 HARV. ENVTL. L . REV . 61, 70 (1982). Later legislation has also adopted
this restrictive language . See, e.g., Reservoir Salvage Act of 1960, 16 U .S.C.
°° 469-469c (1982); National Historic Preservation Act of 1966, 16 U .S.C. °° 470-
470w-6 (1982).

71 16 U.S.C . 460aa-46011 (1982).
72 Byers, The Rape of Wayland, 25 AM. ANTIQUITY 420 (1960). One archaeolo-

gist warned :
As a result of both deliberate looting and expansion of civilization, the mate-
rial remains of the past are being churned up at an unprecedented rate . . . .
For the first time in our history we face the novel prospect of a future without
a past. Given the present tempo of destruction, by the end of the century all
unexplored major archaeological sites may be irrevocably disfigured or rav-
aged. We are witnessing the equivalent of the burning of the library at Alex-
andria by the Romans.

K. MEYER, THE PLUNDERED PAST 8 (1973).
77 See, e.g., Ascher, Archaeology and the Public Image, 25 AM. ANTIQUITY 402

(1960) (Ascher analyzed a oecade of Life magazine articles) .
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ology, are most important ."" Partly in response to this image prob-
lem, the Society for American Archaeology appointed a committee
on "Public Understanding of Archaeology" and began a public edu-
cation campaign in the late 1960s ."

The Salmon Ruins project in northern New Mexico evidenced
the success of that sort of effort. In 1967, a developer planned to
purchase land in Bloomfield, New Mexico which he intended to
subdivide into ten-foot "digging rights" for sale to pothunters . In
order to stop the developer, "nearby residents hastily organized a
door-to-door campaign and scraped up funds to make the down
payment."" The residents then combined forces with the Anthro-
pology Department at Eastern New Mexico University and began a
mammoth professionally-led excavation which has yielded a wealth
of information about the associated Chacoan culture and which has
resulted in a tourism boom ."

Public awareness in archaeology also increased as a result of the
passage of several pieces of federal legislation . For instance, the
government continually built dams which inundated ancient fishing,
hunting, ceremonial, dwelling and burial grounds . The heightened
activity of the United States Corps of Engineers in building hydro-
power projects led to the passage of the Reservoir Salvage Act of
1960 .78 The Reservoir Salvage Act authorized the National Park
Service to investigate soon-to-be-flooded archaeological sites . 79 But
this authority was not given so the Park Service could prevent the
destruction of the ancient sites. Rather, the legislation sought to
minimize information loss due to the dam's submergence of the
site. 60

' L. WILLIAMS, VANDALISM TO CULTURAL RESOURCES OF THE ROCKY
MOUNTAIN WEST 16 (1978) (Cultural Resources Report No . 21, USDA Forest
Service, Southwestern Region) .

75 Personal Communication with Dr . C. Melvin Aikens, Eugene, Or. (Apr. 23,
1984) .

76 Canby, The Anasazi: Riddles in the Ruins, NAT'L GEOGRAPHIC, Nov . 1982,
at 554, 579 .
§

	

Id.
§ 16 U.S.C. °° 469.469c-I (1982) . For a discussion of the statute's implications

see, Fish, Federal Policy and Legislation for Archaeological Conservation, 22 ARIz.
L. REV. 681, 690 (1980) ; G . Somers, The Role of the Federal Government in His .
toric Preservation 14-16 (1979) (unpublished Ph .D. thesis, Univ. of Ariz., Dep't of
Anthropology) .
§

	

16 U .S .C. °'69r-2(a); see Rak, Federal Protection of America's Archaeological
Resources, S PRESERVATION L. REP. 2001, 2013.14 (Spring 1986) .

1D Id . at 2013-14 .
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Passage of the National Historic Preservation Act (NHPA) 11 ad.
ued to the litany of archaelogical laws in 1966. The NHPA's pri .
mary focus was to coordinate diverging preservation efforts by
various agencies and to provide financial and technical assistance to
local preservation activities ." The NHPA did not fulfill its
purpose.

Another source of federal legislation affecting archaeological re-
sources resulted from the emerging environmental protection move-
ment. Chief among these statutes was the National Environmental
Policy Act of 1969 (NEPA) . a ' NEPA's impact was limited by the
requirement that an advisory council be formed to function as an
agency conscience, which was virtually powerless beyond comment-
ing on major federal action . Such institutionalized hand-wringing
may provoke some gestures toward mitigation, but will not halt the
eventual havoc of unrestrained "progress .""

The federal government took two other actions in the 1970s
before federal officials recognized the need for stronger legislation to
protect our cultural patrimony. First, President Nixon signed Ex-
ecutive Order No. 11,593 in 1971 .•' The executive order required
all federal agencies to locate and inventory "all significant cultural
resources under their jurisdiction or control," by July 1, 1973 . 16
Most archaeologists regard this requirement as an important state-
ment of a full-employment policy for their profession, but the re-
quirement was otherwise unworkable."?

The Archaeological and Historic Preservation Act of 1974
(AHPA),11 on the other hand, was more realistic in that it simply
expanded the Reservoir Salvage Act to include all construction
projects with federal involvement and, more importantly, required
that those projects budget and plan for archaeological "clear-

11 16 U.S.C. °° 470-470w-6 (1982) . For a discussion of the NHPA's implica-
tions see Fish, supra note 78, at 690-91 ; Rosenberg, Federal Protection for Archaeo-
logical Resources, 22 Aaiz. L. REV . 701, 712-14 (1980); Somers, supra note 78, at
16-17 .

82 16 U.S.C. °° 470(bX7), 470b(aXl)-(6) . See generalh Rak, supra note 79.
83 42 U.S.C. °° 4321-70 (1982).
Iw See Rosenberg, supra note 81, at 714 (notes that "cultural interests are not

accorded a uniform position of priority over all other social values . . . .").
16 Exec . Order No. 11,593, 3 C.F.R. 154 (1971), reprinted in 16 U.S.C. ° 470

app. at 549 (1976) .
1• Id . at 2(a), 3 C.F.R. at 155, 16 U .S.C. ° 470 app. at 549 .
s' See Fish, supra note 78, at 692.

16 U.S.C . °1 469-469c-2 (1982).
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ances "a9 Once it was determined that there "was no alternative to
destruction . . . . prompt and careful surveys . . . and proper excava-
tion techniques could [be used to] salvage and preserve the materi-
als found."' AHPA also offered a needed official nudge to federal
agencies which were often reluctant to support archaeological activ-
ities on their own ." Although important in their respective spheres
of influence, those legislative acts failed to fill the need for compre-
hensive archaeological resource legislation ."

Finally, professional archaeologists, tribal leaders, frustrated
prosecutors, individual citizens and conservationists coalesced in
the mid-1970s to educate Congressional forces to remedy deficien-
cies in cultural resources preservation tools . The product of that
lobbying effort was the passage of ARPA in 1979 ." One of its pro-
moters hailed ARPA as "a very real and tangible solution to a ma-
jor part of the . . . problem."94 Wishful archaeophiles cast it as a
savior . 9S Disappointingly, however, the preliminary tally of
sentences for archaeological vandalism and thievery imposed under
ARPA is not impressive."

t9 16 U.S.C . ° 469a-2. See generally T. KING, P. HICKMAN & G. BERG, AN-
THROPOLOGY IN HISTORIC PRESERVATION: CARING FOR CULTURE'S CLUTTER
(1977) ; C. MCGIMSEY & H. DAVIS, THE MANAGEMENT OF ARCHAEOLOGICAL
RESOURCES: THE AIRLIE HOUSE REPORT 12 (1977) (special publication of the
Society for American Archaeology) .

•O Somers, supra note 78, at 19 .
91 AHPA requires Federal agencies to recognize any potential archeological de-

struction and to either survey and preserve such items or call upon someone else to
perform these services. 16 U .S .C. ° 469c-1 .

92 In addition, the Ninth Circuit created panic among archaeophiles by render-
ing an opinion which appeared to nullify the Antiquities Act's criminal penalties .
United States v. Diaz, 499 F .2d 113 (9th Cir . 1974); see infra notes 98-109 and
accompanying text .

91 16 U .S .C . °° 470aa-47011 (1982) ; see intro notes 138-211 and accompanying
text .
§ Fike, Antiquities Violations in Utah Justice Does Prevail, in CULTURAL RE-

SOURCES LAW ENFORCEMENT : AN EMERGING SCIENCE 49, 52 (1980) (U.S.D.A .
Forest Service, Southwestern Region) .

'S See Blair, American Indians v. American Museums: A Matter of Religious
Freedom (pt. 2), AM. INDIAN J., June 1979, at 2, 6; Fish, supra note 78, at 695;
Northey, supra note 70, at 112-14 ; Rosenberg, supra note 81, at 726.
§

	

See, e.g., United States v . Perkins, 83-101 (D . Colo. 1983); United States v .
Jaques, 83-129fr (D . Or. 1983) ; United States v . Bender, 81-119-BE (D . Or 1981);
United States v. Shumway, 80.5-W (D. Utah 1980). Only two reported jury con-
victions under ARPA have been reported, and these were reduced from a felony to
a misdemeanor . United States v . Plumb, No . 85-280 (D. Ariz . 1986) ; United States
v Rahn, No. 82-72 (D . Ariz . 1982); see Green & Hanks, Prosecuting Without Reg-
ulation: ARPA Successes and Failures, 5 AM. ARCHEOLOGY 103, 103 (1985).

In the more than eight years sinre ARP,# .'s passia:, there has only been oise jury
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E Pre-ARPA Prosecutions' Caught Between a Rock
and a Bard Place

Prior to passage of ARPA97 and the consciousness raising which
accompanied it, federal antiquities convictions were few and far be-
tween. Violators were primarily cited under agency regulations and
state laws. Most citations resulted in a minor fine . . When the gov-
ernment finally attempted stringent enforcement of the Antiquities
Act, some seven decades after its passage, it backfired .

The Ninth Circuit's opinion in United States Y. Diaz9' is a classic
example of the maxim : bad prosecutions make bad precedents. In
1973, Ben Diaz was charged under the Antiquities Act with appro-
priating objects of antiquity, consisting of religious artifacts approx-
imately four years old,99 from a cave on the San Carlos Apache
Indian Reservation in Arizona . A local attorney saw them on dis-
play in a suburban Phoenix gallery and offered to buy them for
$1,200, but Diaz wanted a higher price . The attorney reported the
incident to the FBI . Subsequently, two agents went to Diaz's home
to pose as potential buyers . After showing the agents his wares,
Diaz was arrested . 100

Diaz consented to trial before a United States magistrate, 101 who
found him guilty and assessed a $500 fine . He appealed to the dis-
trict court on the grounds, inter alia, that the magistrate errone-
ously held "that any object less than five years old is an 'object of
antiquity' "102 under the terms of the Antiquities Act . At trial, the
government's expert witness, Dr . Keith Basso, Professor of Anthro-
pology at the University of Arizona, testified that "something made
today could very easily become an 'antiquity' tomorrow," 107 due to
its classification in long-standing tribal or religious customs, and

felony conviction in the nation . The bottom line in obtaining guilty verdicts is
changing jurors' perception that the crime is not serious and does not affect jurors
personally . Until archaeophiles make headway in this area, they are doomed to
frustration and failure . United States v . Cortiana, CR. No. 87-122 (D.C. Ariz .
1987) is a recent case where prosecution failed . See generally K. Rogers. Practical
Problems in A .R.P.A. Prosecutions (Apr. 1986) (unpublished paper, presented at
the American Archaeology's Annual Meeting) .

17 16 U.S.C. °° 470aa-47011 (1982) .
£ 368 F. Supp. 856 (D . Ariz . 1973), rev'd, 499 F.2d 113 (9th Cir . 1974) .
" The artifacts included "face masks, headdresses, ocotillo sticks, bull-roarers,

fetishes and muddogs ." 368 F. Supp . at 857.
100 Id .
10 ' This is a permissible request under 18 U .S.C. °3401 (1982) .
102 Diaz, 368 F. Supp. at 857.
101 Id . at 858.
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that in his opinion, Diaz's artifacts were antiquities . In addition,
Dr. Basso stated :

They [the artifacts] are not of the present . They are very much of the
past and they are . . . viewed by Apaches as articles which are, if left
alone, able to return to nature, to their former state, to disintegrate
slowly according to the natural processes of time, and to that extent
to return to the past from whence the came. This, too, is a religious
tenant [sic] of the people involved .'

The district court held that based on this expert opinion, and the
"uniqueness" of the objects themselves, the magistrate's ruling
would stand . However, the circuit court rejected this argument ."
The appellate court's analysis rested on the "void for vagueness"
doctrine articulated by the Supreme Court in Grayned Y. City of
Rockford. 106

Notwithstanding its verbal support for the protection of Native
American cultural remnants against commercial plundering, the ap-
peals court appeared more concerned about the innocent amateur
collector .

One must be able to know, with reasonable certainty, when he has
happened on an area forbidden to his pick and shovel and what ob-
jects he must leave as he found them . . . . Nowhere here do we find
any definition of such terms as 'ruin' or 'monument' (whether historic
or prehistoric) or "object of antiquity ." The statute does not limit
itself to Indian reservations or to Indian relics . Hobbyists who ex-
plore the desert and its ghost towns for arrowheads and antique bot-
tles could arguably find themselves within the Act's proscriptions

In our judgment the statute, by use of undefined terms of un-
common usage, is fatally vague . . . . 107

Since the vagueness doctrine requires interpretation within the
factual context of each case, I" the court of appeals' analysis in Diaz
was legally sound. However, the holding was not restricted to its
facts in subsequent proceedings. The Diaz case set an unfortunate
precedent which other courts too readily cited ."

101 Id.
10 S United States v . Diaz, 499 F.2d 113 (9th Cir. 1974).
101 Id. at 114-15 (construing Grayned v. City of Rockford, 408 U.S. 104, 108-09

(1972)).
107 Diaz, 499 F.2d at 114-15 . The government did not seek review of the deci-

sion. In retrospect, federal prosecutors should have charged Diaz with violating a
more generally applicable criminal statute, such as one prohibiting theft from an
Indian tribal organization . See 18 U.S.C. 11163 (1982) .

101 United States v. National Dairy Prod. Corp., 372 U .S. 29, 32-33 (1963);
United States v. Raines, 362 U .S. 17, 22 (1960) .

101 See . e.g., Treasure Salvors v. Unidentified Wrecked and Abandoned Sailing
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Although there were some successful prosecutions ,f
pothunters,10 there were more cases like United States Y.

Camazine"' where, despite overwhelming evidence and supportive
facts, pothunters were allowed to pillage with impunity . The de-
fendant, Scott Camazine, a Harvard medical student, was charged
with unlawful excavation of a prehistoric ruin on the Zuni Indian
reservation. Despite testimony of two experts that the ruin and arti-
facts involved dated from between A.D. 1100-1200, the magistrate
accepted the defense argument that the Antiquities Act was uncon-
stitutionally vague and dismissed the charges .' 12 Because the court
did not rule on the motion to dismiss until after the government had
presented its evidence, double jeopardy attached . Consequently,
there was no appeal .

Two months after Camazine, another case arose in New Mexico
which presented the United States Attorney's Office in Albuquerque
with an opportunity to seek a more favorable judicial decision in
district court .113 In October 1977, Forest Service officers on the
Gila National Forest observed recent pothunting activity at a pre-
historic Mimbres ruin . Distinctive tire tracks led to the site which
was posted with signs. Almost one thousand artifacts were found
scattered around the site, including pottery shards, stone imple-
ments, skeletal remains, and shell fragments. A pickup truck was
found parked in a nearby gully. A search for the registration of the
abandoned vehicle revealed the owner as Byron May of Deming,
New Mexico. In addition, on the front seat of the vehicle, officers
found a photograph of May "standing with a skull on his head and
on each shoulder. He was holding skeletal bones in his hand .""`
May was apprehended and later confessed to digging for artifacts
with William Smyer ." 5

Vessel, 569 F .2d 330, 340 n .24 (5th Cir. 1978) ; United States v . Jiminez, 454 F.
Supp. 610, 613 (M.D. Tenn. 1978) .

110 See, e.g., United States v. Quarrell, Crim. No. 76-4 (D.N.M. 1976) .
111 United States v . Camazine, reported in CULTURAL RESOURCES LAw EN-

FORCEMENT : AN EMERGING SCIENCE 78 (1980) (U.S.D.A. Forest Service, South-
western Region) .

112 Id.
113 United States v. Smyer, Crim . No. 77-284 (D.N.M . 1977), aff'd, 5% F.2d

939 (10th Cir.), cent denied, 444 U.S. 843 (1979) .
114 5% F.2d at 943.
11! May admitted that he and Smyer had been digging for Indian artifacts for

several weeks. The men sold two bowls recovered from the ruin for $4,000 . May
took the officer to Smyer's house, where he gave several artifacts to the officer .
Several days later, Smyer was interviewed and confirmed May's statement . On
November 7, two Forest Service officers and two archaeologists returned to
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Smyer and May were charged in an eleven-count misdemeanor
Information under the Antiquities Act .' 16 In response to a dismis-
sal motion based on Diaz, the prosecution submitted a modified
"Brandeis brief" criticizing the Ninth Circuit's reasoning . The
prosecution's brief marshalled all the evidence of the artifacts' obvi-
ous antiquity and noted that Smyer and May were experienced
commercial pottery hunters, not innocent tourists."' This broad-
side approach proved effective . The district judge convicted the de-
fendants and sentenced them to serve ninety days concurrently on
each count . "a

On appeal, the Court of Appeals for the Tenth Circuit took issue
with the Ninth Circuit's earlier opinion which had found the Antiq-
uities Act too vague .' 19 Citing Webster's Dictionary, and facts
which contrasted Smyer and May's activities with those in Diaz, the
court held that the "[a]ct gives a person of ordinary intelligence a
reasonable opportunity to know that excavating prehistoric Indian
burial grounds and appropriating 800-900 year old artifacts is
prohibited ."'20

Smyer's home with a search warrant and seized 31 Mimbres bowls . One of the
bowls matched shards found earlier at the ruin. Collins & Green, A Proposal to
Modernize the American Antiquities Act, in CULTURAL RESOURCES LAW EN-
FORCEMENT: AN EMERGING SCIENCE 55, 59 (1980) (U .S.D.A . Forest Service,
Southwestern Region) .

116 Counts I and 11 alleged unlawful excavation of two adjacent sites abandoned
since approximately 1200 A .D. and Counts III-XI focused on specific "objects of
antiquity" 800.900 years old which the defendants possessed . Id . at 59 .

"' According to one source, the brief concluded with the following quote :
The Mimbres people are gone. Where they came from, where they went, and
why such simple villagers became such sophisticated artists is unclear . Much
that we could have learned from their village sites has been lost to us-torn
up, bulldozed, smashed and looted-by those whose only concern is to steal
the pots and sell them to collectors who ask no questions. This rape of New
Mexico goes on daily, nightly, as crews of thieves armed with bulldozers and
shovels, descend with systematic and silent expertise in these swift raids .
Great chunks of knowledge have also disappeared forever .

Id. at 59-60.
"' Order, Smyer, Crim No . 77-284, reprinted in CULTURAL RESOURCES LAW

ENFORCEMENT: AN EMERGING SCIENCE 84 (1980) (U.S.D.A. Forest Service,
Southwestern Region) .

11• United States v . Smyer, 596 F.2d 939, 941 (10th Cir .), cent. denied, 444 U.S.
i43 (1979).

130 Id. at 941 . After the defendants served their 90 days in jail, the Forest Ser-
vice filed a civil complaint for 576,348 .05 . The complaint was eventually settled out
of court for 57,000. CULTURAL RESOURCES LAW ENFORCEMENT: AN EMERG-
ING SCIENCE 73-75, 78 (1980) (U.S.D.A . Forest Service, Southwestern Region)
thereinafter CULTURAL RESOURCES) . It is difficult for civil c's"ms to keep Pace .
with the artifact market . For instance, in 1980 "the value of prehistoric pottery in
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Two months after Smyer, more depredators were discovered in
Ninth Circuit territory. In United States v. Jones, 121 the prosecu-
tion had a wealth of incriminating evidence, complete with photo .
graphs that the three defendants had taken of themselves at the site
with the artifacts and ancient human remains . The site was posted,
the defendants were observed digging in it, and a team of archaeolo-
gists documented the prehistoric evidence and the damage done . 122

The United States Attorney's Office in Phoenix decided to cir-
cumvent the Diaz ruling by prosecuting the defendants under the
garden-variety felony criminal code provisions concerning theft and
destruction of government property .123 The United States Attor-
ney's Office in Oregon had tried this approach with success, but
since the defendants in Oregon pled guilty, there was no court rul-
ing on its legal merits . 124 The defense attorneys for the Phoenix
defendants cried foul, claiming that the Antiquities Act was the ex-
clusive means for prosecuting pothunting violations . The trial
judge agreed and granted the defendants' motion to dismiss . 123

In his opinion, District Judge Copple reasoned :

In 1906, the Antiquities Act was conceived as a comprehensive plan
to deal with the preservation of ruins on the public lands . . . . In-

Phoenix or Albuquerque runs about $2,000 to $7,000 for a complete Mimbres
black-on-white bowl, 51,000 to $1,500 for a Sikyatki Polychrome vessel, and effigy-
forms bring approximately $2,000 to $3,500. Prices on either coast are 25 to 50
percent higher than these . Thus, it becomes readily apparent to the pothunter that
with the risk of only a moderate fine or sentence, it is lucrative to continue vandal-
izing sites." Anderson, The Antiquities Act of 1906 and Problems with the Act, in
CULTURAL RESOURCES LAW ENFORCEMENT : AN EMERGING SCIENCE 52, 53
(1980) (U.S.D.A . Forest Service, Southwestern Region) .

121 449 F. Supp . 42 (D. Ariz. 1978), rev'd, 607 F.2d 269 (9th Cir . 1979), cert.
denied, 444 U.S. 1085 (1980). The factual background of the case is recounted at
length in McAllister, Smokiy and the Looters: The Jones-Gevaro Pothunting Case,
December 1977-June 1980, in CULTURAL RESOURCES LAW ENFORCEMENT: AN
EMERGING SCIENCE 44, 44 (1980) (U.S.D.A . Forest Service, Southwestern
Region).

122 McAllister, supra note 121, at 44 .
123 A U.S.C . °° 641, 1361 (1982). For a discussion of Title 18 as & prosecutorial

weapon against pothunters see infra notes 212-47 and acompanying text .
124 See United States v . Sheridan, No. 78-103 (D. Or . 1978). The facts of this

case are described in : Friedman, Cultural Resource Protection in Hells Canyon
National Recreation Area or How Much Does an Artifact Cost, in CULTURAL RE-
SOURCES LAW ENFORCEMENT : AN EMERGING SCIENCE 34, 34 (1980) (U.S.D.A .
Forest Service, Southwestern Region); see also United States v . Thompson, No. 79.
25 (D. Or . 1979) .

123 Jones, 449 F. Supp . at 46. This decision immediately galvanized the lobby
for new archaeological resources protection legislation . See McAllister, supra note
121, at 48 .
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deed, the departments of government have promulgated rules and
regulations, consistent with the intent of Congress, to preserve Amer-
ican antiquities. The Antiquities Act is thereby the exclusive means
by which the government could prosecute the conduct alleged in this
action. The holding in Dial . . . leaves a hiatus which Congress
should correct by appropriate legislation . 126

Judge Copple's ruling demoralized the archaeological community
and stirred comment in the media in the Southwest . 127 On appeal,
the Ninth Circuit realized the Catch-22 it had spawned and re-
versed Judge Copple's order exactly one week prior to ARPA's
passage .128

The court's analysis was succinct, leaving little fodder for peti-
tions to the Supreme Court. The opinion simply stated: (1) "the
ruins located in the Tonto National Forest and the relics found on
the ruins are the property of the United States government ; 129 (2)
given the lack of legislative history as to the interplay between fed-
eral criminal statutes and the Antiquities Act, "we cannot find that
Congress intended to disallow the use of the more general stat-
ute;"130 and (3) since the general statutes require proof of specific
intent, accompanied by heftier penalties, as contrasted with the gen-
eral intent provisions of the Antiquities Act, "there exists a rational
statutory framework in which the degree of punishment corre-
sponds to the presence of specific intent.""'

By the time the Supreme Court declined to review Jones, ARPA
had become law. A new trial date was set for the three defendants
in May 1980. Plea negotiations re-commenced, and all three de-
fendants, anxious to avoid ten-year criminal sentences' 32 petitioned
the court to accept their guilty pleas under ARPA with the consent

126 Jones, 449 F. Supp. at 45-46 (citations omitted) .
1 _' "The press responded . . . with a gratifying editorial outcry to the effect that

archaeological sites in Arizona and the Ninth Circuit were now totally unprotected
from looters . Unfortunately this also notified pothunters of this fact and we suspect
that looting on Federal land intensified as a result ." McAllister, supra note 121, at
48.

12$ United States v. Jones, 607 F.2d 269 (9th Cir. 1979).
1' Id . at 272 .
10 Id. at 273 .
"' Id. at 274. This same rationale has also been used by the Ninth Circuit in

affirming convictions involving general criminal statutes and other specific laws .
See, e.g., United States v . Mackie, 681 F.2d 1121 (9th Cir. 1982) (Bald and Golden
Eagle Protection Act, 16 U .S.C. 1668(a) (1982)) ; United States v . Hughes, 626
F.2d 619, 623 .25 (9th Cir .) (Wild Free-roaming Horses and Burros Act, 16 U .S.C .
#11331-40 (1982)), cert. denied, 449 U.S. 1065 (1980)

12 The maximum sertenoe under the sections charge was 10 yea .s. 18 U.S.C.
f ° 641, 1361 .
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of the United States Attorney . 113
Considerable national media attention was focused on the sen .

tencing, especially since press photographers had obtained copies of
the lurid photographs the defendants had taken of themselves with
prehistoric human remains ." Robert Gevara received a split sen-
tence t 3 b and a fine of $1,000. Kyle Jones was sentenced to the max-
imum one year in jail pursuant to his misdemeanor plea, and also
fined $1,000. Judge Copple sentenced Thayde Jones, who pled
guilty to the ARPA felony, 136 to serve eighteen months in prison
and pay a 51,000 fine . In the end, the defendants were released
from confinement after serving approximately two-thirds of the
terms imposed. They eventually paid the fines, and no civil action
was pressed . 137

Since the Jones ruling dealt only with the Antiquities Act, con-
ceivably the Ninth Circuit, among others, can decide that Congress
meant ARPA to be the law in cultural resource protection . There is
some legislative history to support this view, but prosecutors in Ari-
zona, California, Colorado, Oregon, and Utah continue to use gen-
eral criminal statutes in combination with ARPA for strategic
purposes, particularly for plea-bargaining and as fallbacks in cases
where legal problems develop with ARPA .

II
VISIGOTHS REVISITED-ARPA AT LASTI

A. Legislative Highlights and Illusory Concessions to Collectors

Unlike the protracted passage of the first antiquities legislation at
the turn of the century, ARPA 13 ' passed through Congress in only
one session . Representative Morris Udall of New Mexico intro-
duced the House bill in February 1979, and the bill passed by the

McAllister, supra note 121, at 49 .
Eg., Grave Robbers in the Southwest, NEWSWEEK, June 23, 1980, at 31 ;

Three Artifact Thieves Sent to Prison for Rifling Arizona Indian Ruins, N.Y . Times,
June 7, 1980, at 6, col . 4.

135 Six months in prison followed by a period of probation pursuant to 18 U .S.C.
° 3651 (1982) . See CULTURAL RESOURCES, supra note 120, at 77.

1b The maximum penalty under the act is two years imprisonment and/or a
$20,000 fine . 16 U .S.C. ° 470ee(d) . Thayde Jones had a prior conviction under the
Utah antiquities statute . See CULTURAL RESOURCES, supra note 120, at 77 .

137 Personal communication with U.S. Attorney's Office, Phoenix, Ariz . (May 5.
1984).

13' 16 U .S.C . °1 470aa-47011 (1982) .
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end of October, 1979 .119
ARPA's legislative history 10 is replete with expressions of hope

that the 1980s will witness a new era of cooperation between private
individuals and entities, and the federal government ." The regula-
tory terms of ARPA are preceded by four specific congressional
findings :

1 . archaeological resources on public lands and Indian lands are an
accessible and irreplaceable part of the Nation's heritage ;

2. these resources are increasingly endangered because of their com-
mercial attractiveness;

3 . existing federal laws do not provide adequate protection to pre-
vent the loss and destruction of these archaeological resources
and sites resulting from uncontrolled excavations and pillage;
and

4 . there is a wealth of archaeological information which has been
legally obtained by private individuals for noncommercial pur-
poses and which could voluntarily be made available to profes-
sional archaeologists and institutions . 112

ARPA reinforces the fourth finding by requiring that federal au-
thorities take specific steps toward cooperating with private individ .
uals . 13 ARPA concludes by mandating the Secretary of Interior to
report annually on the success of its mediation efforts relating to
cooperation with private individuals .'"

19 See 1979 U.S. CODE CoNG. & ADMIN. NEWS 1709. The final version passed
was S. 490, 96th Cong., 1st Sess . (1979) .

10 ARPA's legislative history was influenced by several key people . A nucleus
of ARPA drafters and lobbyists had formed in the mid-1970s in New Mexico to
begin the process of preparing and seeking passage of ARPA . Included within this
group were Robert Collins, the Assistant United States Attorney who prosecuted
United States v . Smyer, No . 77-284 (D.N .M . 1977), aff'd, 596 F.2d 939 (10th Cir .),
cent, denied, 444 U.S. 843 (1979) ; Dee Greer, regional archaeologist for the Forest
Service in Albuquerque, and Mark Michel, who was then a lobbyist for the Society
for American Archaeology . Mark Michel is currently president of the Archaeo-
logical Conservancy in Santa Fe . For an insider's view of the passage of ARPA,
see Collins and Michel, Preserving the Past: Origins of the Archaeological Resources
Protection Act of 1979, 5 AM. ARCHEOLOGY 84 (1985) .

'' See 1979 U.S. CODE CONG. & ADMIN . NEWS 1709; Letter from Congress .
men John Rhodes and Morris Udall to "Colleague" (July 5, 1979). 16 U .S.C.
° 470aa(b) memorialized this wishful thinking, announcing that part of AKPA's
purpose is "to foster increased cooperation and exchange of information between
governmental authorities, the professional archaeological community, and private
individuals having collections of archaeological resources and data . . . ."

12 16 U .S.C. ° 470aa(a) .
" ) Id. ° 470jj .
" Id. 147011. Former Secretary of Interior James Wati'may have the distinc-

tion of being the first cabinet officer to violate this section of ARPA. Interior's
Annual Reports for 1980, 1981 and 1982 are silent on this issue .
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The cooperation required by ARPA was stymied from the outset
due to the first definition contained in the Act :

(1) The term "archaeological resource" means any material remains
ofpast human life or activities which are ofarchaeological interest, as
determined under uniform regulations promulgated pursuant to this
Act. Such regulations . . . shall include, but not be limited to : pot-
tery, basketry, bottles, weapons, weapon projectiles, tools, structures
or portions of structures, pit houses, rock paintings, rock carvings,
intaglios, graves, human skeletal materials, or any portion or piece of
any of the foregoing items. Nonfossilized and fossilized paleontologi-
cal specimens . . . shall not be considered archaeological resources . . .
unless found in an archaeological context. No item shall be treated
as an archaeological resource . . . unless such item is at least 100
years of age.145

Implementing agencies spent years trying to promulgate regula-
tions containing an adequate definition of "archaeological re-
source." Consequently, agencies were not cooperating to enforce
the law, rather they were working on defining its terms . During this
time, the federal government was greatly criticized for its efforts
and was losing criminal ARPA cases as a result .'" Congress fur-
ther directed that those portions of ARPA not dependent on the
promulgation of regulations would go into effect on October 31,
1979. 147

Criminal prosecution under ARPA requires that the government
prove three elements : (1) that the defendant(s) knowingly exca-
vated, removed, damaged, altered or defaced an archaeological re-
source; (2) that the resource was on public or Indian lands; 14 ' and
(3) that it was done without a permit .""' Criminal penalties are de-
pendent upon the value of the archaeological resource and restora-
tion or repair costs. If the value of the resource and the repair costs
exceed $5,000, the maximum penalty is a fine of $20,000 or two
years impri went or both.'" If the value or damage involved is

14! 16 U .S.C. I 470bb(1).
"' See cases cited supra note % .
1" 16 U .S.C. 1 470ee(e) . Provisions which required the promulgation of regula-

tions were to be covered by the Antiquities Act during the interim . Excavation
and removal provisions are largely covered by regulation . Id . ° 470cc(h). Conse-
quently, permits issued under the Antiquities Act remained valid.

Ia "Public lands" is dented in 16 U .S .C. ° 470bb(3) and "Indian lands" in id .
if 470bb(4) .

'w IS ° 470ee(a).
1!0 Id ° 470ee(d). The legislative history is unclear, and no court has yet de .

cided whether this language refers to both the misdemeanor and the felony provi-
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less than $5,000, the maximum penalty is halved."' In addition,
ARPA provides an enhanced penalty of five years imprisonment
and/or a $100,000 fine upon any "second or subsequent such viola-
tion.""" The method of estimating damage and value amounts has
been the subject of much concern to potential expert witnesses'"
and federal prosecutors have discovered that convincing juries of
this calculation is the most difficult aspect of an ARPA case. How-
ever, Assistant United States Attorneys in Arizona have exper-
ienced the least difficulty with ARPA's "resource" and "value"
elements. This may result from ARPA's genesis in the Southwest-
ern United States and its apparent emphasis on artifacts found in
pueblo-type ruins." Nevertheless, the method of estimating dam-
age and value amounts may be the downfall of ARPA .'s s

Despite various impediments to a successful prosecution, ARPA
is worthwhile because of its trafficking provisions . For the first time
in United States history, the actual or offered sale, purchase, ex-
change transportation or receipt of an archaeological resource taken
from public or Indian lands is a clear violation of federal criminal
law .' Moreover, if a resource is taken in violation of any state or

sions. The only case in which an opportunity to test this provision has arisen was
handled as a parole violation. See Green and Hanks, supro note 96, at 104.

's' 16 U .S .C. ° 470ee(d) .
152 Id.
1 S3 See Grtn, Prosecuting under ARPA: What To Do Until the Regulations Ar-

ue, in CULTURAL RESOURCES LAW ENFORCEMENT: AN EMERGING SCIENCE
64, 66-70 (1980) (U.S.D.A . Forest Service, Southwestern Region) .

's' Southwestern archaeologists and prosecutors insist that ARPA has had a
significant impact and cite United States v. Rahn, No. 82-72 (D . Ariz. 1982), and
other cases in Arizona as examples of its successful implementation . However,
there have been no prosecutions in New Mexico, and Utah has had major setbacks .

"I In United States v . Bender, 81-119-BE (D. Or. 1981), a hole in the bottom of
a prehistoric rock shelter was valued at approximately $9,000 by two expert wit-
nesses, but the jury would not accept this estimate . In United States v. Jaques, 83-
129fr (D . Or. 1983), the jagged pothole in an open wildlife refuge site "squared
off" to an archaeologist's preferred measure of a meter was estimated by the expert
as representing approximately $7,500 in damage . Again, the jury did not accept
this figure. Id. An analysis of the methods ofcomputing damage to archaeological
resources is beyond the scope of this article . It is enough to note the bottom line of
these calculations; a jury must often be asked to find that a square meter pothole
represents roughly $7,000 worth of damage . If that hole did not happen to be
made in the wall or the floor of a kiva or some such obvious resource, jurors will be
further called upon to imagine what wonders a professional team of archaeologists
could uncover in a wheelbarrow full of ordinary-appearing dirt .

'S' ARPA disallows the sale, purchase, exchange, transport, or receipt of any
archaeological resource if it was excavated or removed in violation of "any provi-
sion, rule, regulation, ordinance or permit in effect under any other provision of
Federal law." 16 U.S.C. ° 470ee(b)(~) .
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local law and then transpcrted or advertised in interstate or foreign
commerce, it is likewise a. federal crime.'"

ARPA is the first federal antiquities preservation law to focus on
entrepreneurs . ARPA provides the means to hold accountable the
private "museums" scattered throughout small western towns
which often provide the illegal market for pothunters . Thus armed,
federal law enforcement officers can attempt to penetrate the infa-
mous back rooms of some of the scofflaw trading posts ; the sophisti-
cated suburban galleries of "primitive art" ; and the rented motel
rooms of travelling private dealers. The hitch comes in proving that
an artifact was taken from public or Indian lands . Trading post
displays do not typically contain precise provenance certification .

If an artifact's source can be proven, however, then the seller or
purchaser must ascertain whether any federal, or in the case of in-
terstate commerce, state or local law was violated . Because ARPA
is a general, not a specific, intent statute, a defendant may be con-
victed if he acted of his own volition and was aware of the acts he
was committing .'" ARPA's promoters hoped that these trafficking
provisions would have a chilling effect on dealers and collectors ."'

Another worthwhile provision in ARPA is its reward system ."
One-half of a civil or criminal penalty up to $500 can be paid to
private citizens who give information leading to a conviction ."'
While this provision has produced complaints from artifact collec=
tors that their friends and neighbors will rat on them during harsh
economic times, only two cases of penalty awards to private citizens
have been reported in almost eight years of ARPA's operation .' 62

Artifact collectors and other proponents weakened ARPA to
some extent through the insertion of six exemptions . Two of those

'" Id. ° 470ee(c) . Approximately 26 states have some form of cultural resource
legislation. See, K . MEYER, supra note 72, at 201-02 (summarizes state cultural
resource legislation) .

I5$ H.R . REP . No. 311, 96th Cong., Ist Sess. 11, reprinted in 1979 U .S . CODE
CONG. A ADMIN. NEWS 1709, 1714 .

1!9 R. COLLINS, THE MEANING BEHIND ARPA: HOW THE ACT IS MEANT TO
WORK 4-6 (July 1980) (U .S.D.A . Forest Service, Southwest Region) ; S . REP. No .
179, 96th Cong., 1st Sess. 9 (1979) .

10 16 U.S.C. ° 470gg(a).
101 Id . Originally, ARPA called for a $1,000 reward, but "several members of

Congress feared the higher figure might encourage vigilante-type activity" or, more
likely, "frivolous allegations ." R. COLLINS, supra note 159, at 7-8 .

162 See Government Rangers Pursue Robbers ofAncient Indian Graves in South .
west, N.Y. Times, June 23, 1980, at A14, col . 4 ; Letter from William Penn Mott,
Jr., Director of the National Park Service, to Senator Pete Domenici (Mar . 13,
1987) (hereinafter Mott letter) .
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exemptions are substantive . The rest, however, are illusory. The
most obvious concessions are made to miners and private land own-
ers who find themselves occupying a treasure trove of archaeologi-
cal resources. Congress explicitly excluded them from its statutory
definition of depredator . 163 Thus, ARPA is powerless with respect
to these sacred cows .

A third group which sought exclusion or "grandfathering" re-
ceived a hollow concession . Section 470ee(f) states that persons
who have "an archaeological resource which was in the lawful pos-
session of such person prior to October 31, 1979" are exempted
from the federal trafficking provisions ." This exception, however,
is based on a fallacy since no person could be in possession of any
artifact taken without a permit from federal lands prior to 1979
without violating general criminal statutes and regulations prohibit-
ing theft and destruction of government property . 161 ARPA drafter
Robert Collins gleefully confirmed this point :

At first glance, this subsection appears to permit one to sell or
purchase artifacts after the date of the passage of the Act if they were
possessed prior to the date of the passage of the Act, even though
they may have been tarmm illegally from Federal property . However,
a closer analysis of the subsection shows that a person must be in
"lawful" possession of the artifact . One cannot have "lawful" posses-
sion of an archaeological resource that has been taken illegally from
Federal property . Therefore, one cannot traffic in illegally obtained
artifacts at any time after the date of the enactment of the Act, even
though he had possession of the artifact prior to the Act's passage ."'

The last three exemptions are a result of particular lobbyists' ef-
forts to get "insignificant" items excluded from the definition of an
archaeological resource . 16" Accordingly, Congress deleted from
ARPA: (1) "[n]on-fossilized and fossilized paleontological speci-
mens . . . unless found in [an] archaeological context" ;"" (2) surface
collection of arrowheads; 169 and (3) "collection for private purposes

"~ 16 U .S.C. ° 470kk(a), (c).
~" Id . ° 470ee(f ) .
ies For a discussion of the illegalities of artifact taking prior to 1979 see supra

notes 5.137 and accompanying text.
'* R. COLLINS, supra note 159, at 6-7 .
167 See, e.g., Garnish, IN GEAR 4 (Dec. 1979) ("The National Outdoor Coalition

in conjunction with the American Metal Detector Manufacturers launched a lob-
bying effort to protect amateur collectors who wished to continue to pursue their
collecting on p,tblic lands and whose activities would not disturb true archaeologi-
cal sites.") .

"' 16 U .S.C. ° 470bb(1) (emphasis added) .
"• Id. °° 470ee(g), 470A(aX3) (emphasis added) .
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of any rock, coin, bullet, or mineral which is not an archaeological
resource. . . ." ' 70

Fossil hunters, arrowhead collectors, metal detector "coin-shoot .
ers," and rock hounds could have claimed absolute victory in these
exemptions absent the emphasized portions . Experience, however,
reveals that any of those items will most assuredly be found in a
larger archaeological context which cannot legally be disturbed in
the course of searching for exempted items . Moreover, ample regu-
lations within each individual agency cover items, such as arrow-
heads, which may appear to have been declared fair game by the
passage of ARPA."' As a result, the exemptions in ARPA, though
substantial, are not as destructive as they at first appear .

B. The Politics of Promulgating Regulations

The United States Attorney's Office in Arizona, which had been
instrumental in securing ARPA's enactment, predicated that
agency regulations implementing ARPA would be completed by
September of 1980 . 12 After all, it took the same departments only
six months to pass similar regulations under the Antiquities Act .
Fortunately, Congress, using unusual foresight, did not make all the
portions of ARPA dependent on the promulgation of regulations. 173

"0 Id. * 470kk(b) (emphasis added) .
" I Solicitors for the Departments of Interior and Agriculture have emphasized

that agency regulations prohibit taking arrowheads from public lands . See infra
notes 286-342 and accompanying text . In cases where an extremely valuable pro-
jectile point is discovered (such as a prehistoric Clovis point made from non-indige-
nous semi-precious stone) other statutes can also be invoked . Eg., 18 U .S .C. ±641
(1982); see infra notes 212-46 and accompanying text .

12 Letter from United States Attorney; Phoenix, Ariz., to Agencies (June 3,
1980). ARPA directs that:

(a) The Secretaries of the Interior, Agriculture and Defense and the Chair-
man of the Board of the Tennessee Valley Authority, after consultation with
other Federal land managers, Indian tribes, representatives of concerned State
agencies, and after public notice and hearing, shall promulgate such uniform
rules and regulations as may be appropriate to carry out the purposes of this
chapter. Such rules and regulations may be promulgated only after considera-
tion of the provisions of the American Indian Religious Freedom Act . . . .

(b) Each Federal land manager shall promulgate such rules and regula-
tions, consistent with the uniform rules and regulations under subsection (a)
of this section, as may be appropriate for the carrying out of his functions and
authorities . . . .

16 U.S.C. ± 470ii.
"r 16 U.S.C . f 470ee(e) (prohibitions against trafficking took effect on Oct . 31,

1979). However both the House and Senate rejected amendments which would
have eliminated the list of archaeological resources contained in 16 U.S.C.
1470bb(1), instead leaving the definition up to legislative action, thereby causing a
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Nonetheless, at least four ARPA cases were lost for lack of defining
regulations, "` and defense attorneys consistently raised the issue.'"
It is an issue on which most defendants should not legally prevail
and which prosecutors should not have had to fight .

After ARPA became law, federal agencies convened an inter-
agency rule-making task force to concentrate on "basic govern-
ment-site standards for the issuance of permits and for the
implementation of civil penalty provisions ." 17" However, the bulk
of the task force's time was taken up with the definition of
"archaeological resource ."177 Public hearings were held in various
locations between March and Apru 1980; "a proposed rules were
published on January 19, 1981 ; 19 more public hearings were held
during the sixty-day comment period ;10 and the comment period
was then extended until April 1981 .

The task force spent an inordinate amount of time redefining
three specific areas of exemptions contained in the Act, and on ef-
forts to delete additional items from ARPA's purview . The Tennes-
see Valley Authority was particularly concerned with giving itself
discretion to declare resources under its jurisdiction not "of
archaeological interest ." Those efforts resulted in a new catchall
exemption in the definition of "archaeological resource" which has
the potential for wreaking havoc with criminal prosecutions and se-
riously undermining ARPA's authori'v .

The task force made the mistake of following ARPA's example of
defining archaeological resources by using a "laundry list" ap-
proach. There are three major weaknesses to this approach . First, it
invites defenses differentiating the resource at hand in some detail
from the specific list . Second, in its effort to be exhaustive, the task
force opened ARPA to ridicule by including such items as "copro-

delay. See S . REP. No 179, 96th Cong ., 1st Sess . 6 (1979) (outlines proposed
amendments) .

11' See cases cited supra note 96.
176 See cases cited supra note 96.
176 NATIONAL PARK SERVICE, 36 C.F.R. PT. 69, 1979 FINAL UNIFORM REGU-

LATIONS 3 (19F3) [hereinafter NPS letter] (available at the National Park Service,
Archaeological Assistance Division, Washington D.C .) .

177 Id. at 8.
173 Hearings were held in Denver, Colorado ; Phoenix, Arizona; Portland, Ore-

gon; and Knoxville, Tennessee . 46 Fed . Reg. 5,566 (1981).
'T Id.
10 These additional public hearings were held in Chicago, Ill .; Atlanta, Ga. ;

Albuquerque, N.M . ; San Francisco, Cal . ; Anchorage, Ala . ; and Denver, Colo . Id .
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lites" 1 t 1 thereby appearing to give them the same consideration as
"ceremorit l structures ." Third, the rule-makers cannot possibly
keep pace with what is "of archaeological interest" to the scientific
establishment as the latter's technology improves .

Eventually ARPA's statutory exemptions surfaced in the regula-
tions with only slight variations. One variation dealt with non.
fossilized paleontological specimens. The task force originally pro-
posed that "paleontological remains" be included in the definition
of prohibited items "only when they are found in a direct physical
relationship with archaeological resources."162 However, in the fi .
nal version published three years later, "paleontological remains"
were shifted to a new section, 1" clearly setting them apart from the
list of archaeological resources . In its supplementary information
summary, the committee noted :

What is not an "archaeological resource" is included in a separate
subparagraph . . . responding to comments that certain items had
been listed, apparently counter to direction in the Act . Because of
the way the definition was structured in the proposed rules, inclusion
was appropriate since those items might be "archaeological re-
sources" under certain circumstances. In the revised structure, pale-
ontological remains . . . are definitely stated not to be archaeological
resources themselves, unless they are located in immediate associa-
tion with archaeological resources."

During rule-making hearings, the comments surrounding the sur-
face collection of arrowheads were most extensive. The original
rule-makers made frequent reference to the "high level of concern"
on the part of hobbyists who collect a variety of items which might
be considered "archaeological resources .""' Hobbyists' lobbyists
suggested that "surface collection of arrowheads should be given
blanket exclusion from protection ."186 The task force rejected this
notion and deliberately included arrowheads as an "archaeological
resource," asserting that "their removal without a permit is in viola-
tion of prohibitions in the Act and the proposed regulations ; and

ul Even one of the Act's most ardent supporters could not resist poking fun at
archaeology's fascination with excrement : "Although the original draft of the bill
included "feces" as an "archaeological resource," Congress excluded feces in the
final bill, apparently believing that not all old objects are worthy of protection and
preservation ." R . COLLINS, supra note 159, at 4.

182 46 Fed. Reg. 5,570 (1981).
lu 43 C.F.R. ° 7 .3(aX4Xi) (1987) .
Iw NPS letter, supra note 176, at 9 .
Ins 46 Fed. Reg. 5,567 (1981).
1 Id.
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they remain the property of the United States or the Indian individ-
ual or . . . tribe . . . .The concluding paragraph of the original
task force's commentary highlighted the significance of this issue
where it iterated its stance on arrowheads, coupled with a descrip-
tion of other agency regulations which also prohibit artifact re-
moval of any kind.""

The final version of the ARPA regulations pertaining to arrow-
heads reaffirmed the task force's resistance to lobbyists' efforts to
legitimize these kinds of collections ."' The definition of arrow-
head, however, was changed from highly technical language to lay
terms, 190 in recognition of `congressional intent . . . to protect un-
wary recreationists from the heavy fines and other punishment that
might be levied under the Act . . . ." 19 ' This was one of the most
hotly contested provisions in the rule-making process, but neither
side gained ground over what had already been a compromise in
Congress between forces for total inclusion and total exclusion of
"arrowhead" from items deemed to be "of archaeological interest ."

The last definitional controversy involved rocks, coins, bullets,
and minerals. These items were treated like paleontological speci-
mens in the new subparagraph after the laundry list of included
items, with the addition of the adjective "unworked" to modify
"minerals and rocks." In deference to the metal detectors' lobby, a
concluding section was added to the congressional transmittal ."'

ie' Id.
lee Id. at 5,569.
119 NPS letter, supra note 176, at 11 .
190 43 C.F.R. ° 7 .3(b) (1987) (arrowhead is defined as "any projectile point

which appears to have been designed for use with an arrow") .
191 NPS letter, supra note 176, at 11 .
t 9 ' On the issue of metal detector use, the National Park Service wrote :
At the public hearings in March and April 1980 and during the commenting
period, concern was expressed that the use of metal detectors and associated
collector-hobbyist activities on public lands and Indian lands could be a major
enforcement target of the Act and the regulations . Nothing in the Act or in
these regulations addresses the use of metal detectors on public lands or In-
dian lands. In considering the legislation, Senator Dale Bumpers stated in the
Congressional Record, 'This legislation does not affect the use of metal detec-
tors on public lands . If it is legal to use metal detectors currently, this act
does not diminish that use . If it is illegal to use metal detectors, as in national
parks, this act does not allow such use .' (125 CRS 14711, October 17, 1979) .
The same is true of these regulations . However, while the use of metal detec-
tors is neither authorized nor prohibited by the Act and those regulations,
unauthorized excavation of archaeological resources discovered while using
metal detectors is prohibited on public lands and Indian lands. Also, it is im-
portant for users of metal detectors and others to be aware that there are other
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The weightiest concession which the collectors' lobby achieved is
contained in a new subparagraph of the section defining archaeo .
logical resources . This embellishment is clearly the result of hobby .
ists working hand-in-hand with federal land managers worried
about ARPA's implications for "recreational" activities . It allows
land managers to "determine that certain material remains . . . are
no longer of archaeological interest and are not to be considered
archaeological resources . . . ." 197

Theoretically, this provision was inserted to accommodate hob-
byists in collecting items "which had lost archaeological interest by
reason of their dislocation," such as in the erosion of lake shores
causing items to be "redeposited sufficiently out of context as to
remove their information potential."'" The agencies which joined
in urging this exemption were the United States Army Corps of
Engineers and the Tennessee Valley Authority . Neither agency is
known for the sophistication of its management in dealing with po-
tential criminal violations since both must depend on others for law
enforcement.

By giving authority, to land managers to determine whether a spe-
cific item has lost its archaeological significance, the task force un-
wittingly provided numerous arguments for defendants wishing to
avoid ARPA's penalties . One standard defense clam is that collec-
tors contribute to the preservation of resources by preventing their
disintegration in the wild ."' In addition, since middle level man-
agement decisions are often not subject to public scrutiny, it would
not be at all surprising to find defense attorneys arguing that their
clients interpreted something which was said by agency personnel in
a field office as authorizing defendants' actions under this exemp-

land management regulations and land use restrictions which govern activities
on public lands and Indian lands. Hobby collecting in various forms is en-
gaged in by a large number of responsible persons, and such hobbyists are
encouraged to work together with Federal land managers to deter resource
destruction . To protect themselves from unintentionally violating any law or
regulations, persons wanting to use public lands and Indian lands should ob-
tain information regarding permissible activities from the Federal land man-
ager's local representative . To the small percentage of collectors, treasure
hunters, and metal detector users who destroy archaeological resources in vio-
lation of prohibitions, the Act and these regulations prescribe heavy criminal
and civil penalties.

Id . at 45-46.
nr 43 C.F.R. 17.3(5) (1987).

NPS letter, supra note 176, at 9.10 . But see SOPA News, Mar . 1983, at 3
(arguing that "this kind of erosion literally creates collecto's") .
"0 NPS letter, supra note 176, at 10.
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tion. Furthermore, defendants can argue that they were confused or
unfairly discriminated against by contradictory signals from differ-
ent areas .

Solicitors are well-advised to establish considerable constraint on
managers' discretion at the district level. The Department of Inte-
rior has made a decent attempt to establish administrative oversight
in its recent adoption of standard procedures for its own managers
to follow in implementing these regulations.'" Other departments
need to do the same, and to compare notes on their practical appli-
cation, so that the danger of the federal government speaking with
forked tongue in this area is kept to a minimum .

C Forfeiture Provisions: Pothunters' Pickups Bite the Dust

A study of several cultural resource vandalism cases in the South-
west catalogued the equipment commonly used by pothunters . 197
In addition to heavy machinery and bottomless tents, the most com-
mon vehicle in evidence at such sites is a pickup truck . 198

ARPA provides for the forfeiture of "all vehicles and equipment
of any person which were used in connection with [an ARPA] vio-
lation," plus the forfeiture of any archaeological resource taken
from the site-'" It is unclear from the statute or the case law
whether any such forfeiture must be noticed in an indictment, but
the better practice is to give notice . Forfeitures may be sought by
the United States upon : (1) a defendant's criminal conviction under
ARPA; (2) assessment of an ARPA civil penalty ; or (3) "a determi-
nation by any court that such archaeological resources, vehicles, or
equipment were involved in such violation ."200 This last determina-
tion may be made by an administrative law judge at the agency
level, and is a powerful plea-bargaining tool for the prosecution . 201
In cases where an ARPA violation occurs on Indian lands, the In-
dian or the tribe is entitled to collect all civil penalties and forfeited
items. 202

"' 52 Fed . Reg. 9,165 (1987) (to be codified at 43 C .F.R . 11 7.31- .37) .
1• McAllister, supra note 121, at 28 .
"' Id.
"' 16 U.S.C. 1470gg(b) .
m• Id. Thus, according to one of ARPA's sponsors, "a person can have his two

hundred thousand dollar bulldozer confiscated and forfeited . . . even if ultimately
he was not convicted of a violation of the Act." R. COLLINS, supra note 159, at 7 .

1D1 See, as., United States v. Schalf, C.R. 83-129 (D. Or. 1983) (forfeiture pro-
needing against a vehicle was dropped in exchange for a guilty plea) .

JW 16 U.S.C. 1470gg(c) .
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During ARPA's consideration in Congress, the House Commit-
tee on Interior and Insular Affairs expressed the expectation that
both courts and administrative law judges "would exercise their dis-
cretion to avoid unduly burdensome forfeitures of property belong-
ing to persons who neither know nor could have known of the
illegal activities ."203 Obviously, it is the availability of agency for-
feiture proceedings under ARPA which begins to give the Act some
teeth beyond the minimal penalties which are often imposed . How-
ever, the most recent accounting to Congress disclosed that for fis-
cal year 1985, "520,158 worth of personnel [sic] property was
seized by the Federal government as a portion of the penalty ."20"
Judging by the low value of confiscated property, it seems that the
forfeiture provisions are not yet being fully utilized .

D. Civil Penalties

ARPA's civil provisions are completely dependent on the pro-
mulgation of regulations20S and hence were not enforceable for most
of the first five years after ARPA's passage . In the interim, agencies
sued pothunters using collections and trespass pleadings ." The
civil aspects of ARPA were not accorded much attention in its leg-
islative history, but there is some scant testimony outlining poten-
tial applications :

The civil penalty section complements the criminal penalty section
and provides the needed flexibility and variety of enforcement meas-
ures absent in the 1906 Antiquities Act. This section was designed
primarily to provide an alternative to criminal penalties for the casual
tourist and the non-commerical artifact hunter for whom imprison-
ment would be inappropriate . On the other hand, the civil penalties
. . . can be assessed in addition to criminal sanctions in aggravated
circumstances such as a case where commercial artifact hunters dam-
age a site extensively while looting ."

The civil provisions employ the same cost estimates as the crimi-
nal section with the same definitional problems .2O1 Similarly, they
provide for double penalties upon subsequent violations, and ex-

203 H.R. REP. No. 311, %th Cong ., 1st Sess . 11, reprinted in 1979 U.S. CODE
CONG. & ADMIN. NEWS 1709, 1714.

201 Mott letter, supra note 162, at 2; see also Burton, Failure to Prosecute Viola-
tions of PL 96-95, SOPANEWS, Mar. 1983, at 1 .

3" 16 U.S.C. ° 470ff(aX2) .
201 See 31 U .S .C. 1952 (1982); Green, supra note 153, at 68 .
2D' R. COLLINS, supra' note 159, at 7 .
2os 16 U.S.C. J 470faX2)(B); see supra nuts 150.55 and accompanying text .
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elude surface collection of arrowheads . 209 Assessments may be ap-
pealed to the district courts, but the standard of review is
"substantial evidence on the record considered as a whole ."210 Ab-
sent experience with actual civil ARPA cases, it is difficult to gauge
the potential impact of civil penalties.21

III
OTHER ARROWS IN THE PROSECUTORIAL QUIVER

AVAILABLE FOR ARCHAEOLOGICAL
RESOURCE VIOLATIONS

A. General Federal Criminal Code Provisions
and International Agreements

L Title 18

If ARPA did not allow for the dual prosecutorial objectives of
establishing precedents and enhancing second-conviction penalties,
indictments alleging violations of the general criminal provisions of
Title 18 of the United States Code would be the recommended
course for federal prosecutors pursuing pothunters . Even with a
viable ARPA count, however, pothunter prosecution under Title 18
does have certain advantages . The decision in United States v.
Jones 2 t 2 has given the judicial nod to this alternative . The elements
of crimes alleged under sections 641, 1163, 1361, and 2314 of Title
18 are relatively straightforward and contain no complicated defini-
tions to decipher . Moreover, the penalties provided are generally
more severe than those in the resource-specific language of
ARPA.21

For instance, in the Diaz 214 case, had the defendant been charged
with violating section 1163 of Title 18,21 the jury would have been
instructed to ascertain : (1) whether Ben Diaz had knowingly stolen

mq 16 U.S.C. ° 470A1;aX2XB).
210 Id. ° 470f(bX 1) .
211 National Park Service statistics show that for fiscal year 1985, 15 civil cases

arose, resulting in $17,861 in collected fines . Mott letter, supra note 162, at 2 .
212 449 F. Supp. 42 (D. Ariz . 1978), rrv'd, 607 F.2d 269 (9th Cir . 1979), cent.

denied, 444 U.S. 1085 (1980); see supra notes 97-109 and accompanying text .
213 See generally 18 U.S.C. °°641, 1163, 1361, 2314 (1982) .
11 United States v . Diaz, 368 F. Supp. 856 (D. Ariz .), rev'd, 499 F.2d 113 (9th

Cir. 1974) ; see supra notes 97-109 and accompanying text.
2t This provision provides :
Whoever embezzles, steals, knowingly converts to his use or the use of an-
other, wilfully misapplies, or wilfully permits to be misapplied, any of the
moneys, funds, credits, goods, assets or other property belonging to gny In-
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or converted to his own use, the religious artifacts in question at the
time alleged ; (2) whether the value of the property taken was more
or less than one hundred dollars ; and (3) whether the property
taken belonged to an Indian tribal organization, as defined in the
statute . 216 Had the judge or jury found these three elements proven
beyond a reasonable doubt, as the facts of Diaz seem to indicate,
Diaz could have been fined up to $5000, imprisoned up to five years,
or both. 21' Like ARPA, section 1163 also covers knowing receipt
or concealment of artifacts, however, it is narrower than ARPA in
that it does not proscribe excavation or other damage to sites where
items of value are not taken .21

The applicability of Title 18 is best illustrated by a prosecution
under section 641 219 in a 1983 case from the Federal District of
Colorado." On March 25, 1983, John Perkins and Peter Schier
were charged in a three-count ARPA felony indictment for causing
an estimated $100,000 damage to the Chimney Rock archaeological
area in the San Juan National Forest and with transporting the re-
covered artifacts in interstate commerce. 221 Because it was the first
case of its kind in Colorado, the indictment was publicized with
great fanfare .222

than tribal organization or intrusted to the custody or care of any officer, em-
ployee or agent of an Indian tribal organization ; or

Whoever, knowing any such moneys, funds, credits, goods, assets, or other
property to have been so embezzled, stolen, converted, misapplied or permit-
ted to be misapplied, receives, conceals, or retains the same with intent to
convert it to his use or the use of another-

Shall be fined sot more than $5,000, or imprisoned not more than five years,
or both; but if the value of such property does not exceed the sum of 5100, he
shall be fined not more than $1,000 or imprisoned not more than one year, or
both . . . .

18 U.S .C. 11163 (1982) .
11 b Id.
21' Id. (if the property was worth less than 5100, the potential penalty would be

much less). One might question whether the penalties provided reflect a racist
assessment of the value of Native American property, as they are only one-half the
allowable maximums for theft and destruction of government property . See 18
U.S.C. If 641, 1361 (1982) . However, the statute is probably more akin to 18
U.S.C. If 656, 661 (1982), which pertains to theft and embezzlement from banks
or places within the special territorial jurisdiction of the United Statates, and have
penalties identical to those in 18 U.S.C. 11163 .

212 18 U.S.C. 11163 .
21+ 18 U .S.C. °641 .
2w United States v. Perkins, No . 83-CR-101 . (D. Colo. 1983) .
221 Id.
222 See, e.g ., Artifact-taking Charged!, Idaho Statesman, Mar . 30, 1983, at A9,

Col. 1 .
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Defense counsel immediately moved to dismiss the indictment,
citing the vagueness of ARPA's terms and its lack of defining regu-
lations . 22a The government's feeble response apologized for "tech-
nical" mistakes in the indictment, and merely cited cases supporting
the proposition that a charging instrument is sufficient "if it con-
tains the elements of the offenses charged and fairly informs a de-
fendant of the chaege to permit the defendant preparation of defense
and equip the defendant with sufficient facts to avoid double jeop-
ardy."224 The response contained no argument of the facts of the
theft itself, nor did it stress how the excavated artifacts were
archaeological resources under ARPA .225 Additionally, the gov-
ernment did not utilize general criminal theft and destruction stat-
utes as a fallback alternative to ARPA .

The indictment was dismissed one day after the government filed
its response. The dismissal received similar publicity and quoted
the defense attorney extensively about the deficiencies of ARPA .22a
Rather than appeal the dismissal, as the government initially an-
nounced, 227 the government chose to re-indict the defendants for,
inter alia, violating section 641 . Had the general criminal statutes
been originally charged, this prosecution could not have been so
easily derailed .
A gruesome Wyoming case22a reveals the absolute necessity of

utilizing section 641 as an alternative prosecution tool in cases in-
volving archaeological site depredation . During the summer of
1983, Earnest Ashford and Terry Biefscheuval of Rock Springs,
Wyoming, uncovered and looted the grave of a Shoshone Indian
warrior on Bureau of Land Management (BLM) land near the
Wind River Indian Reservation . They took from the site valuable
ceremonial goods which had been interred with the warrior and
sold them for S1,000 . Shortly thereafter, their co-defendants,
Mitchell Wolfe and Reno Forney, returned to the site and removed
the intact mummy, which was clothed and ornamented in burial
garb 229

211 For a discussion of regulations under ARPA, aft sipro notes 172 .196 and
accompanying text .

U' Perkins, No . 83-CR-101 .
us Id .
13' Eg., Charges of Art(fact Theft are Dropped, Durango Herald, June 8, 1983,

at 1, col . 4 .
"' Id. at 14, cot. 1 .
2 United States v . Ashford, No. 84-059 (D. Wyd. 1984).
u' Id.
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This violation might have escaped federal attention but for the
gallows humor of the defendants, who nicknamed the mummy Hec-
tor. The defendants took the mummy to various parties and drove
through town with it riding "shotgun" in the back of a pickup
truck. In a final callous act, on September 14, 1983, the defendants
hoisted the mummy up a flagpole in downtown Marbleton, Wyo.
ming, where it hung suspended overnight, until its legs fell off . As a
result, the police arrested the men on state grave desecration
charges . 230

The skeletal remains were delivered to Dr . George Gill at the
Univ;rsity of Wyoming in an effort to date them . Dr. Gill could
not say, beyond a reasonable doubt, whether the body had been bur-
ied for more than 100 years . Prosecutors were thereby precluded
from using ARPA, which defines an archaeological resource as be-
ing at least 100 years of age . 23 ' However, the federal theft prohibi-
tion of section 641 allowed the United States Attorney to prosecute
for related federal crimes.232 The four grave-robbers were charged
in a two-count federal indictment with stealing "a saddle, bridles,
pistol, ten rounds of ammunition, a knife . . . and skeletal remains
with artifacts of clothing, a string of blue beads, various items of
jewelry . . . and other archaeological resources of a value in excess
of $100.00 . . ."233 in violation of section 641 . All four men pled
guilty, were fined $250 each, and placed on probation ." Although
the media heavily publicized the case, the United States Attorney
contributed the most to public education when he refused to allow
repor rs to photograph the mummy . The prosecutor explained :

I think that [taking a photo] would be in extremely bad taste, just as
it was for these individuals to dig up the body, parade it around in the
back of a pickup with a cigar in its mouth and then hang it from a
flagpole. You have to remember that this was a human being, and,
from the looks of the grave, an important member of the Shoshone
tribe . 23s

Another example of the prosecutoreal wisdom of allowing the

270 Krza, Men Face Desecration Charges, Wyoming Star Tribune, Sept . 20, 1983,
at A 10, col . 4 .

2" 16 U.S.C . ° 470bb(1) .
232 Stolen Indian Remains Right on Century Mark, Wyoming Star Tribune, Jan .

10, 1984, at A6, col. 1 .
271 Ashford, No . 84-059 .
234 Id.
211 Redling, Mummy Rests in BLM, The Wyoming Eagle, July 10, 1984, at A2,

col . 4.
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fact-finder to consider alternative statutory remedies in an archaeo-
logical resource damage case involves Casey Shumway, a pothunter
captured in the BLM's Grand Gulch Primitive Area in Southeast-
ern Utah in 1979 . 236 ARPA was not one month old when Shum-
way and Daryll Lyman vandalized an ancient Anasazi ruin known
as the Turkey Pen site . Both men were charged with violating the
ARPA felony provisions of Title 16, and destruction of government
property in violation of Title 18, section 1361 .137 The counts were
submitted to the jury in the alternative, with instructions for them
to consider ARPA first .
Shumway based a large portion of his defense on the argument

that the area he was digging was not an archaeological resource
within the meaning of ARPA. Trial testimony disclosed that he did
much of the illegal digging in an area known as the "midden," or
prehistoric trash heap, where burials are often found ."' After ap-
proximately nine hours of deliberation, the jury sent a note to the
judge, asking whether a midden was an archaeological resource as a
matter of law . Since ARPA's laundry list did not include the
term, 279 the judge could not instruct them that it was protected by
the Act. After that exchange, the jury quickly acquitted Shumway
on the ARPA count, but convicted him of destroying government
property valued in excess of $100 .2`0

A common defense argument in cases like those above is that the
prosecution must elect between an ARPA count and a more general
criminal count before the case is submitted to the jury . In Shum-
way, the government agreed to have both counts submitted in the
alternative, in an attempt to avoid the issue on appeal . In the Dis-
trict of Oregon, motions to elect have been denied in two recent
cases 241 on the theory that it is legitimate to charge violations of

23t United States v . Shumway, No 80-5-W (D . Utah 1979) .
21' This section provides that :
Whoever wilfully injures or commits any depredation against any property of
the United States, or of any department or agency thereof . . . shall be pun-
ished as follows :

If the damage to such property exceeds the sum of $100, by a fine of not
more than $10,000 or imprisonment for not more than ten years, or both ; if
the damage to such property does not exceed the sum of $100, by a fine of not
more than S1,000 or by imprisonment for not more than one year, or both .

18 U.S .C . ° 1361 .
_" Fike, supra note 94, at 50.
I)9 See 16 U .S.C. ° 470bb(i).
"0 Shumway, No. 80-S.W .
r" United States v . Jaques, No. 83-129FR (D. Or . 1983), a f'd, 753 F.2d 1084

(9th Cir . 1984), cert. denied, 470 U.S. 1087 (1985); United States v. Bender, No.
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both ARPA and section 1361 because each offense has distinctly
different elements and requires different degrees of intent .2'2

A final alternative or supplement to ARPA in Title 18 is the Na-
tional Stolen Property Act (NSPA),= §' passed by Congress in 1934 .
One crucial difference between NSPA and ARPA is the former's
$5,000 jurisdictional amount. In ARPA, the $5,000 figure simply
marks the felony/misdemeanor division . In NSPA, if the property
in question does not exceed $5,000, the federal prosecution must
fail.2"' Pothunters and their conduits have been prosecuted under
NSPA in Texas, California, and Arkansas, 245 where the stolen
property crossed state lines or international borders . 2"

2. Title 19

With the publication of material by such people as Karl Meyer"'
in the early 1970s, archaeophiles went on the offensive against the
international looting rings . At last, professional archaeologists were
willing to take the public podium and proclaim :

81-119BE (D. Or. 1981) . As in Shumwny, the jury in Jaques acquitted on the
ARPA count and convicted under 18 U .S.C . 1 1361 . Jaqua involved destruction
of a site containing some of ARPA's listed resources, including pithouses and tools
and weapons. Jaques argued that the word "site" was not defined in ARPA .

ua See Jaques, No. 83-129FR; Bender, No. 81-119BE. ARPA is a general in-
tent statute, using a "knowingly" standard, 16 U.S.C. 1470ee(d), whereas 18
U.S.C. 11361 is a specific intent statute, using the word "willfully ." The court's
action is buttressed by United States v . Duncan, 693 F.2d 971 (9th Cir . 1982), art .
denied, 461 U.S. 961 (1983).

2'c The relevant part of NSPA provides: "Whoever transports in interstate or
foreign commerce any goods, ware, merchandise . . . of the value of $5,000 or
more, knowing the same to have ban stolen, converted or taken by fraud . . .
[s]hall be fined not more than $10,000 or imprisoned not more than ten years, or
both." 18 U.S.C . 4 2314 (1982).

244 Id.
245 The first reported case involving 12314 and stolen artifacts was in 1972,

when a California dealer. Clive Hollinsheed, tried to sell a renowned pre-Colum-
bian stela from Guatemala to the Brooklyn Museum . For an historical discussion
of this case, see K. MEYER, supra note 72, at 32-33 . Later, in 1979, the Fifth
Circuit affirmed the convictions of five Texas sellers of stolen Mexican artifacts .
United States v . McClain, 593 F .2d 658 (5th Cir . 1977), art . denied, 444 U.S. 918
(1979).

30 Illegal artifact trafficking un an international scale is particularly difficult to
prosecute under NSPA because of confusion generated by courts' interpreting
other nations' statutory definitions . For instance, the issue in McClain was
whether Mexico had claimed a property interest in pre-Columbian artifacts before
the defendants transported the items across the border . McClain, 593 F.2d at
1000. Ownership by a nation is essential before conviction can be imposed under
NSPA because the Act only concerns "stolen" goods . 18 U.S.C. 12314.

247 K. MEYER, supra note 72.
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Antiquities smuggling in many countries has reached such immense
and lucrative proportions that it will soon be controlled by organized
international crime in much the same way as illegal narcotic traffic .
To believe otherwise is to be incredibly naive . It is no longer a case of
simple peasants selling their . chance finds ; elaborate and complex op-
erations utilizing helicopters and speed boats require enormous finan-
cial backing. Today the purchase of any valuable antiquity can only
encourage further theft, smuggling and murder. It is time that it is
stopped . `a

In a partial effort to stem this tide and in response to the outcry
from Central and South American countries over the constant drain
of their national treasures into the United States for sale to private
galleries or display in private museums, Congress passed the Impor-
tation of Pre-Columbian Monumental or Architectural Sculpture or
Murals Act (Importation Act) .' The Importation Act is extremely
narrow in scope, dealing only with large stone carvings and wall art .
Its key contribution is found in section 2092, which prohibits the
importation of protected artifacts without a certificate from the
country of origin stating that the artifact was not exported in viola-
tion of the laws of that country. Absent such certification, the re-
source may be impounded for three months at the importer's
expense, and then returned to the country of origin or disposed of
according to the laws of forfeiture. The Importation Act applies
only to countries in the Western Hemisphere ."

Although the Importation Act lacks criminal penalties, the case
of United States v. Bernstein 231 is often cited as the first successful
prosecution to utilize it. The NSPA252 could have been invoked in
Bernstein but since it began as a customs investigation, the authori-
ties looked first to the importing prohibitions . The facts of Bern-
stein are worth recounting, especially because two significant events
are attributed to its fallout : (1) the signing of an Executive Agree-
ment between the United States and Peru, and (2) the National Ge-
ographic Society's "Stolen Treasures" exhibit in 1983, which toured
worldwide, raising money for a permanent repository of the stolen
artifacts in Peru .23 a

2" McKinlay, Archaeology and Legislation, NEW ZEALAND ARCHAEOLOGICAL
Assoc ., MONOGRAPH No. 5 9 (1973) .

2
.' 19 U.S.C. If 2091-95 (1982).
230 Id. 12095(3XAX1).
231 No. 82.19A (E.D. Va. 1982) (the case was tried a decade after passage of the

Act) .
u2 18 U.S.C. Of 2311.18 (1982) .
23' The artiffcts in Bernstein were officially returned to Peru in 1982 . They were
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On January 16, 1981, David Bernstein, a thirty-five-year-old pri.
vate dealer operating out of his New York City apartment, landed
at Dulles International Airport in Alexandria, Virginia after a flight
from Lima, Peru. He declared the contents of his luggage as "66
Peruvian artifacts worth $1,785," whereas his four suitcases in fact
held "precious pre-Columbian textiles, gold alloy death masks, a
rare feathered poncho, a ceramic pot from 800 B .C.-a total of 158
pieces . . . removed from ancient Peruvian graveyards . . . valued at
$288,000."284 Customs officers seized the items pursuant to Title
19, section 2092(b), 2" and stored them under carefully controlled
climatic conditions. Next, federal agents obtained a search warrant
and seized approximately 587 other artifacts valued at S IA million
in Bernstein's apartment in New York City . 2ss

Customs officers noted the suitcases at the airport because they
were emitting a peculiar odor, which Bernstein explained was due
to the contents having been "just dug up from graves ." 2" An ar-
chaeologist from the nearby Smithsonian Institution, Dr . Clifford
Evans, examined the items .

. . . (Evan) found some of the specimens, all from unknown sites in
Peru, to be finer than any he had seen in 35 years of work . He was
depressed and angered by the inestimable archaeological losses repre-
sented by the loot . . . Dr. Evan said, "I don't want to look at this
any more-it's making me sick ." A few hours later, at his home, he
suffered a fatal heart attack . Nobody can say that Dr. Evans' anguish
directly caused his death . What is certain is that the voracious mar-
ket for antiquities is destroying the heritage of Latin American na-
tions. U.S. dealers import as many as 40,000 items a year from Peru
alone-many of them literally strip-mined from archaeological sites
with bulldozers and backhoes, destroying the history as well as the
more delicate artifacts.2sa

When prosecutors realized that the Importation Act would not
cover Bernstein's situation because of the types of artifacts involved,
negotiations began. Bernstein eventually pled to a misdemeanor vi-
olation of submitting a false declaration by under-valuing the goods

then loaned to the National Geographic Society to exhibit until the Peruvian gov-
ernment had constructed an appropriate museum for them . Lewis, Peru's Lost
Worlds, Washington Post, Aug . 3, 1982, at D1, col. 1 .

254 Smith . Art Importer Guilty of Misdemeanor in Movement of Prr-Columbian
Items, Washington Post, Jan. 27, 1982, at A6, col . 4.

2•' The officials, by the way, used the wrong authority for the seizure because
the artifacts were not stone carvings or wall art . See 19 U .S.C. 12092(b) .

2% Bernstein . No. 82.19A .
257 Id.
23' Garrett, Editor's Column, NAr'L GEOGRAPHIC, Mar. 1982, at 283 .

1038



Vtugoths Revisited

	

89

be declared upon entering the country .2S9 On March 5, 1982, Bern-
stein was sentenced to a one-year suspended jail term and ordered
to pay a $1,000 fine . As a condition of probation, the court ordered
Bernstein to perform 200 hours of community service in New York .
Under the terms of the plea agreement, Bernstein "promised to co-
operate with federal officials in a contin-iing investigation of pre-
Columbian art imports ."" He also agreed to "return all artifacts
that he could prove were purchased outside of Peru . 11211

3. International Agreements

In 1972, the UNESCO Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export and Transfer of Owner-
ship of Cultural Property, called for international participation in a
concerted effort to assist any party "whose cultural patrimony is in
jeopardy from pillage of archaeological or ethnological materi-
als."262 The Senate ratified the UNESCO agreement in 1972 .263
The treaty contained many controversial clauses of major concern
to private collectors and museums in the United States . For in-
stance, Article 7a originally mandated measures "to prevent muse-
ums and similar institutions . . . from acquiring cultural property
originating in another state party which has been illegally exported
. . .", but Article 7a was amended to include the phrase "consistent
with national legislation" at the behest of the United States reacting
to pressure from private art dealers and museums .'" This change
was made with the expectation "that private institutions would de-
velop their own code of ethics consistent with the spirit of this
provision . 11211

239 This violates 26 U .S .C. ° 7207 (1982).
2•o Art Importer Fined, Given Suspended Sentence, Washington Post, Mar. 6,

1982, at B5, col. 1 .
Smith, supro note 255, at A6, col. 5 .

2•2 Article 9 . The complete text of the Convention is reprinted in K . MEYERS,
supro note 72, at 291-301 .

26) 118 CONG. REC . 13,378.79 (1972).
1" K. MEYERS, supra note 72, at 284 .
26 ' Id . at 281-82. Secretary of State Rogers urged ratification :
I believe that the illicit movement of cultural property is a serious problem
that warrants action on the international plane . The UNESCO Convention
represents a pragmatic approach that deserves our strong support . Not only is
the United States sympathetic to this effort to help other countries stem the
illegal outflow of their national treasures, but in addition we should recognize
that accession to this Convention is in our national interest . The destruction
of irreplaceable remains of ancient civilizations is a loss to the cultural heri-
tage of all mankind. And the appearance of important art treasures of suspi-
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Often, however, museums' policies prove more Neanderthal than
their contents . Behind the scene, in the battle over the enabling
legislation, the Metropolitan Museum of Art, among others, was
working to disarm Congressional action . The Department of Jus-
tice's response to the congressional committee concerned with the
Met's opposition to implementation noted :

The Metropolitan proposal and related versions would significantly
alter the application of existing criminal and civil law, both state and
federal, in so far as archaeological or ethnological material is in-
volved. In summary, these proposals would :
(1) Exclude from the coverage of the . . . (NSPA) . . . any stolen
archaeological or ethnological material where the claim of ownership
to such property by a foreign nation is based solely upon legislation,
ed.ct or other declaration of that nation which vests in it ownership
of such property;
(2) Make the same type of situation as described in paragraph one
above not subject to any state criminal prosecutions for offenses relat-
ing to the receipt or possession of stolen property ; and
(3) Modify, in effect, the commercial code and/or common laws of
each state so that no foreign national could maintain a civil proceed-
ing in any federal or state court for the recovery of such property as
described in paragraph one above .'"

Largely due to the continued opposition of private collectors and
museums, enabling legislation was deadlocked for over a decade.
The Convention on Cultural Property Implementation Act
(CCPIA)267 finally went into effect in January 1983 . The CCPIA
resulted from a compromise bill responding to art dealers' reserva-
tions about the limited availability of foreign cultural property on
the United States market, and the ability of American collectors to

cious origin in the United States gives rise to problems in our relations with
other countries. Some countries have reacted to this problem in a fashion
which unduly restricts the work of archaeologists within their territories as
well as the legitimate trade of cultural property . In seeking to prevent the
illegitimate trade in cultural property, the Convention should allay the anxie-
ties of these countries and thus encourage the liberalization of laws governing
the legitimate trade in such property . Moreover, the Convention should cre-
ate a climate more conducive to the continued work of American archaeolo-
gists abroad. Further Article 7(b) is of direct benefit to the United States for it
would require states to prohibit the import of, and take appropriate steps to
recover and return, cultural property stolen from museums, religious or secu-
lar public monuments, or similar institutions .

Id. at 289 .
2• Letter from Asst. Attorney General Patricia Wald to Hon . Charles A . Vanik,

Subcommittee on Trade, Committee on Ways and Means (July 26, 1977) .
25 ' 19 U.S.C. #12601-13 (1982).
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obtain unrestricted title to the material .'"
Archaeological resources can also be protected through bi-lateral

treaties or executive agreements. An example of an existing bi-lat-
era] treaty is the "Treaty of Cooperation Between the United States
of America and the United Mexican States Providing For the Re-
covery and Return of Stolen Archaeological Historical and Cultural
Properties."" The September 1981 Executive Agreement with
Peru, which arose, at least in part, from United States v. Bern-
stein, 270 is an example of an existing Executive Agreement. Because
this last agreement was executed at the same time that revised ver-
sions of the implementing legislation to the UNESCO Convention
were being circulated, the American Association of Dealers in An-
cient, Primitive, and Oriental Art sharply criticized the executive
order, noting that "[for eight years, there's been congressional de-
bate about just how these issues should be handled . . . and now
Customs and the State Department have decided they'll just handle
it on their own . . . .s 271

B. Code of Federal Regulations:
An Agency-By-Agency Assessment

In May 1983, the Federal Law Enforcement Training Centers
(FLETC) at Glynco, Georgia and Marana, Arizona began teaching
advanced in-service sessions in archaeological resource protection
to law enforcement officers and archaeologists from several agencies
within federal, state, and local government. FLETC continues to
hold sessions two or three times a year with twenty to forty partici-
pants in each one .272 Before those sessions, only a handful of these
agency personnel were aware of the legal framework for prosecuting

2" Id. 12611 . For a complete review of the legislative history, see S . REP . No.
564, 97th Cong ., 2d Sess. 4, reprinted in 1982 U.S . CODE CONG . & ADMIN. NEWS
4078,4098-4111 . Many nations in the world do not recognize private ownership of
cultural property . The most severe penalties for antiquities violations exist in com-
munist countries . See K . MEYER, supra note 72, at 240-53 .

=69 Codified at 19 U .S.C. °12091-95 (1982). The treaty became effective March
24, 1971, again under the administration of Secretary of State William P. Rogers .
The Fifth Circuit applied this treaty in United States v. McClain, 545 F .2d 988
(5th Cir . 1977) .

=70 No. 82-19A (E.D. Va. 1982) ; see supra notes 251-61 and accompanying text .
_71 THE ART NEWSLETTER, Oct. 27, 1981, at 1, 2 (quoting Douglas Ewing,

president of the American Association of Dealers in Ancient, Primitive and Orien-
tal Art).

2T1 For a description of the FLETC course, see Friedman, ARPA Law Enforce-
ment Training, 5 AM. ARCHEOLOGY 108, 108.09 (1985).
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pothunters and traffickers. Virtually no sign of previous coordina-
tion existed among the agencies in this area of law enforcement ac-
tivity. Moreover, there was a marked lack of communication
between the law enforcers and the archaeologists, even within the
same agency .273

The flavor of the FLETC course foreshadows the almost impene-
trable maze of federal agency regulations scattered throughout Ti-
tles 25 through 50 of the Code of Federal Regulations .2" The
various land management agencies have traditionally been forced to
vie with each other for scarce federal funding . Within the agencies
themselves, there is a natural tension between the administrators
who want to play the role of nice guy with land users, and the law
enforcement officers who must cite transgressors .273 Added to
agency interplay are rabid archaeophiles rumored to share informa-
tion only with fellow theoreticians and to stand in the paths of bull-
dozers on public lands . The result is a federal regulatory setting
unconducive to level-headed rule-making .

The best that can be said of the federal archaeological resource
regulations is that they are confusing . In fact, they are a horrible
hodge-podge, internally inconsistent and incomprehensibly vague .
Spanning three federal cabinet level departments276 and covering
approximately one-third of the nation's area, 277 with individual
fiefdoms of district managers within each system, agency regula-
tions in this controversial field are probably best left untested in the
courts. Given the law enforcement resources available in most
parts of the country, this recommendation will probably be met by
default. For example, in 1974, the Grand Gulch Primitive Area in
southeast Utah was targeted for a first-of-its-kind archaeological re-
source protection law enforcement program . Congress allocated

_'3 Personal observation by the author, who has served as an instructor for this
course since its inception .

_" See, e.g., 25 C.F.R. 1261 (1987); 36 C.F.R. °° 2.1, 26- .1, 327.14 (1986); 43
C.F.R. °° 3, 9268 .3 (1986); 50 C.F.R. 127.61 (1986) .

='s See Brewer, Tougher Law Enforcement Aims to Cut Artifacts Thefts, Idaho
Statesman, July 13, 1986, at 4A, col . 4.

_'6 Within the Department of Interior and the Department of Agriculture there
exists a multitude of interested agencies: the Bureau of Land Management (BLM),
the Bureau of Indian Affairs (BI A), National Park Service (NPS) and the Fish and
Wildlife Service (FWS) are within the Secretary of Interior's jurisdiction; the Army
Corps of Engineers (COE) comes under the Department of Defense; and the Forest
Service (USFS) is under the Secretary of Agriculture .

177 See ONE THIRD OF THE NATIONS LAND, A REPORT TO THE PRESIDENT
AND TO THE CONGRESS BY THE PUBLIC LAND LAW REVIEW COMMISSION 19-30
11970).
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special funding of S95,000 to hire seven rangers to patrol 1,000
square miles. In 1974, the area had 2,081 Visitor Use Days (VUDs)
and by 1980, there were 14,151 VUDs . During this time, patrols
operated seven days a week using helicopters, fixed wings, jeeps,
backpacking, horses and mules . The patrols achieved eleven con-
victions under the Utah State Antiquities Act during this five-year
period. The funding then lapsed . Shortly thereafter, pothunting
resurged .278

Currently, in Arizona, Colorado, Idaho, Montana, New Mexico,
and Utah, there are two BLM law enforcement agents for each
state. Oregon's grand total is three . The Forest Service is in a
slightly better position, but enforcement is still demonstrably under-
supported .271 According to a 1978 study, the 340 million acres of
public lands administered by the BLM, plus the Outer Continental
Shelf, are experiencing the severe difficulties with vandalism and
theft of archaeological resources."

In most western states, for the five year period between the Ninth
Circuit's Diaz decision in June 1974 and enactment of ARPA in
October 1979, 281 the agencies relied on their individual regulations
to protect cultural property . The regulations were, and most still
are, woefully inadequate and subject to the same constitutional at-
tack as the Antiquities Act . Students at the FLETC course are ad-
vised not to resort to them, except in the case of blundering tourists,
where prompt disposition by minor fine is sought by all
concerned .282

Officers in the field can issue a citation similar to a traffic ticket
for archaeological resource offenses before they have had a chance
to develop any further information through investigation. Upon re-
ceiving a citation, any well informed professional pothunter would

271 An outline of this program was presented by Agent Schalk, who participated
as a Ranger. Lecture by BLM Special Agent Schalk, the Federal Law Enforce-
ment Training Center (May 4, 1983) . Casey Shumway's behavior in 1979 is a
prime example of the renewed pothunting activity . United States v . Shumway, 80-
S (D. Utah 1980) .

27 Kane, 77te Big-and Illegal-Business ofIndian Artifacts, N.Y. Times, Sept .
7, 1986, at F13, col . 1 ; Brewer, supra note 276, at 4A, col. 4.
1 L . WILLIAMS, supra note 74, at 104-05. The BLM is followed by the 191

million acres administered by the Forest Service . Id .
ni United States v . Diaz, 368 F. Supp. 856 (D . Ariz . 1973), rev'd, 499 F.2d 113

(9th Cir. 1974); see supra notes 98-109 and accompanying text .
bt Another use of agency regulations may be to help implement the trafficking

prohibitions of ARPA, which forbid the sale, purchase, exchange, transportation
or receipt of any resource taken in violation of "any . . . regulation . . . of Federal
law ." 16 U .S.C. 1470ee(bX2) .
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race to the nearest United States Magistrate to plead guilty and pay
a small fine or, better yet, submit bail by mail. The pothunter
would hope that the fine was paid before the United States Attor-
ney's Office was notified and invoked the felony or misdemeanor
provisions of ARPA . 2" One prosecutoral advantage to issuing cita-
tions under the regulations, however, is that there would be no jury
trial. In non-urban counties, where archaeological resource viola-
tions tend to occur, a pothunter is more apt to get a jury of his
literal "peers" by whom artifact collecting is considered a whole-
some family pastime and a matter of right. 2" Consequently, there
may be a greater chance of punishing pothunters, even minimally,
through regulations .

A final backdrop against which implementation of agency regula-
tions must be viewed is the cultural resource management policies
and practices of agency executives . If an agency violates the spirit
of regulations in other dealings with private contractors or its own
personnel, its attempt to enforce the regulations against the public is
doomed. The FLETC course devotes a substantial segment to ex-
amining official malfeasance which, under the clean hands doctrine,
would foil prosecutions if they were disclosed to a fact-finder . In
other words, an agency should not point dirty fingers at individual
transgressors, if it might itself be subject to civil suit by
archaeophiles for neglecting the cultural properties in its care, or
damaging them in its haste to accomplish other activities such as
building roads, dams, mines, or tourist facilities .2t One way to
highlight such problems is to perform an agency by agency assess-
ment of regulatory capability .

253 There is a question whether the Double Jeopardy Clause, U .S . CoNST. V, or
vindictive prosecution claims would apply to ARPA charges following regulatory
convictions. Even if prosecutors could up the ante, it would not enhance their
already tenuous jury appeal in these cases .
I In the March 1983 issue of the bulletin, the President's Message contained

this advice to his colleagues: "Write letters to your Congressmen and Senators
protesting the big land sale that is being planned . This will hurt our local govern-
ment. . . . We will be finding 'No Trespassing' signs in the woods . The rockhound,
the grow hunter and t e fisherman will have no place to go ." The President's
Message, THE OPEN LINE BULLETIN, Mar. 1983, at 3, 3 (emphasis added).

ns See, &g., New Mexico v . Block, No. 84-1166BB (D.N.M. 1986); Save the
Jemez v. Block, No. 84-1 ISOHB (D.N.M . 1986) (these case were consolidated and
settled on Sept . 10, 1986); see also Historians Claim Mines Destroyed !6,000 Sites,
The Daily Tidings, Jan . 14, 1985, at 8, col . 1 .
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1. Bureau ofIndian Affairs

Bureau of Indian Affairs (BIA) regulations 266 are essentially a re-
statement of the Antiquities Act, and as such, should be particu-
larly avoided in those jurisdictions which have found the Act void
for vagueness .2t7 The penalties are minimal, although the regula-
tions provide a means for tribal administrators to seize artifacts
taken from Indian lands .2i' Perhaps the most beneficial use of the
regulations is the requirement of conspicuous posting of warning
notices in tribal offices and at protected sites .2a9

The ability of the BIA to enforce these regulations, if it so desires,
depends on the individual tribe's assertiveness in managing its own
cultural resource protection program. Some tribes are beginning
steps toward such a program. For instance, Colvilles, Navajos,
Umatillas, Warm Springs, Yakimas, and Zunis have actively sought
training in this area, and have drafted their own tribal ordinances to
deal with problems specific to their own lands .290 In addition, tribal
authorities are attempting to regain control over their cultural and
sacred properties by pursuing museums, government agencies, and
archae'ologists.29r

At both the Fort Bidwell Reservation in California and the Gila
River Reservation in Arizona, "tribal chairmen sought a relaxation
in historic preservation requirements when development projects
were delayed by the presence of cultural resources ."292 Further-
more, the BIA itself sometimes shows little concern for the preser-
vation of Indian history . In fact, one National Park Service
employee is extremely critical of the BIA, and charges that "the
Bureau of Indian Affairs appears to want to divorce itself from its
historic preservation responsibilities . . . . [T]he agency . . . considers
historic preservation responsibilities a burden that is either to be

~• 25 C.F.R. 11261 .1-.9 (1987) .
~' United States v. Diaz, 499 F .2d 113, 115 (9th Cir . 1974) ; see also Treasure

Salvors v . Unidentified Wrecked and Abandoned Sailing Vessel, 569 F .2d 330, 340
a.24 (5th Cir . 1978) (citing with approval United States v . Diaz, 499 F .2d 113 (9th
Cit . 1974)); United States v . Jiminez, 454 F. Supp. 610, 613 (M.D. Tenn. 1978) .
n' 25 C.F.R. 1261 .6.
'' Id. 4261 .7 .
:'0 Training conducted by the author during 1985.87 .
z+i Blair, American Indians vs American Museums § A Matter ofReligious Free-

dom, (DU. I & 2), AM. INDIAN J ., May 1979, at 13, AM. I14DIAN J ., June 1979, at
2; Hodge, Argument on reburiol ofexcavated bones expected to heat up, The Ari §
zone Republic, Jan . 25, 1987, at B2, col . 1 ; Brinkley-Rogers, Give back forebears'
bones Indians tell scientists, The Arizou Republic, Sept . 24, 198b, at A1, Col.' i .

in Somers, supra note 78, at 78.
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ignored, given low priority, or legislated against."29

2. National Park Service

The National Park Service has a relatively new set of regula-
tions,2% promulgated on April 30, 1984, which are still not in com-
pliance with Section 10(b) of ARPA. The Department of Interior
issued the regulations under its general authority to prevent depre-
dations to, and regulate occupancy and use of, the parks . 295 It is
obvious, however, that the Department of Interior failed to consult
with a criminal litigator before promulgating the rules ; they refer to,
and incorporate, the Antiquities Act's vague language which has
been found unconstitutional . 296 In contrast to the Antiquities Act,
the authority of the Department of Interior to promulgate these
regulations has been upheld in other contexts several times .29' Yet,
the only reported field use of park regulations with respect to cul-
tural resource damages occurred in April 1979, at the Chaco Can-
yon National Monument in New Mexico, and recently at Key
Biscayne, Florida .29 '

Sections 1 .3 and 1 .4 of Title 36 of the Code of Federal Regula-
tions (C.F.R.) detail the penalties and definitions for these regula-
tions. Two key terms are "archaeological resource" and "cultural
resource"; the former being at least 50 years old and the latter being
"of significant cultural interest and . . . less than 50 years of age .112"
The National Park Service defended its definitional "use of broad,
generic terms" as "a better way to provide resource protection,"
noting that "[t]he listing of specific terms . . . invites the risk of
omitting one, and weakens protection of park resources through a
technical omission." In this regard, at least, the rule-makers had
learned from four years of ARPA difficulties . 101

Part 2 of the regulations, which contains the actual listing of pro-
hibited acts, begins by asserting a conservation premise : "to ensure
that public use and enjoyment of natural and cultural resources is

293 Id. at 79-80.
19 36 C.F.R. °12.1-.62 (1987).
M 16 U .S.C. ° 1 (1982).

United States v . Diaz, 499 F.2d 113 (9th Cir. 1974).
1" See, e .g., Universal Interpretive Shuttle Corp . v. Washington Metro . Area

Transit Comm., 393 U .S. 186 (1%8).
M CULTURAL RESOURCES, supra note 120, at 76.
_" 36 C.F.R. ° 1 .4(a) (1987) .
100 48 Fed. Reg. 30,255 (1983).
1D' See supra notes 172-96 and accompanying text .
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generally non-consumptive . . . and conducted in a manner that . . .
leaves them unimpaired for the enjoyment of future generations .""
It is this attitude which distinguishes the Park Service from other
multi-use agencies which may have more of a harvesting, leasing, or
development mentality .

The Park Service has also traditionally been successful in gaining
public and political support for specific pieces of legislation relating
to singularly important sites . The unique statute pertaining to the
Mesa Verde is a case in point .303 The statute offers the Park Service
additional ammunition with which to battle pothunters .

For instance, in July, 1983, a Colorado college student excavated
a back country cliff dwelling at Mesa Verde, and removed a 700-
year-old jar that sti J had bits of yucca strap attached to it . The
Park Service pushed the prosecution vigorously . It tailored a sen-
tence under its unique statute pertaining only to Mesa Verde to im-
pose 160 hours of public service in the park and force payment of
$452 in restitution to be used for preserving the jar-'

In areas other than legislative success, though, even the Park Ser-
vice has its detractors. Had the Mesa Verde case gone to a jury the
day newspaper columnist Jack Anderson exposed the National Park
Service's slipshod storage methods, the judge might have had sec-
ond thoughts about granting custody of the Anasazi jar to the fed-
eral officials. 3O3 Anderson summarized an inspector general's
report, which attempted to document missing, rotting, and utterly
neglected national treasures with park service records in "hopeless
disorder." Discrepancies in accounting for artifacts revealed over
five million dollars' worth of errors in one region alone-'

The Park Service's omissions in its coordinating role may be at-
tributed to a "lack of top level support for the Office of Archeology
and Historic Preservation ."307 In 1977, the United States Advisory
Council on Historic Preservation (Council) expressed grave doubts
about any agency within the Department of Interior managing the
nation's cultural properties . The Council noted "deficiencies in
management of historic resources, subordination of historic preser-
vation budget and personnel needs to unrelated priorities, delcys in

48 Fed . Reg. 30,263 (1983) .
~' 16 U.S.C . 1 114 (1982).
X01 United States v . Rubenstein, No . 83-649-M (D. Colo. 1983).
~' Anderson & Spear, Keeping Track of Treasures Too Much for Park Service,

The Oregonian, Jan . 6, 1987, at B11, col . 1 .
' 01 Id.
7Qf Somas, supra note 78, at 69 .
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issuance of needed regulations caused in part by perceived incon .
venience to departmental land managers (and] lack of interest in or
understanding of historic preservation by key management o8 ;-
cials	' 0 ' This perception remains valid today . As a forty year
veteran of the Park Service and recipient of the National Parks and
Conservation Association's annual award remarked, "Events have
exposed [the Interior Department] as an adversary, not an
advocate."309

3. United States Forest Service

Based on the Secretary of Agriculture's rule-making authority,
the Forest Service revised its regulations on June 30, 1981 .310 The
regulations do not depend on ARPA or any other individual stat-
ute."' The definitions in the regulations, however, conform largely
with ARPA. Consequently, the definitions do not suffer from the
vagueness problems of many other C.F.R. provisions attempting to
address antiquities violations . Section 261 .2 contains concise
descriptions of what constitutes an archaeological resource, a his-
torical resource, a paleontological resource, and a prehistoric re-
source .312 Of all federal agencies, the Forest Service regulations
provide the clearest proscriptions concerning cultural property .
They are thorough, specific, and based on tested authority .3"

Forest Service Management has taken pains to emphasize the
broad scope of these regulations to their field supervisors . In a let-
ter written in June 1982 to a recalcitrant forest manager in Oregon,
the national Director of Recreation affirmed that "the collection of
arrowheads on National Forest lands is a violation of the Secre-

Id. at 87 .
109 Chapman, Separate Status for the Park Service, 62 NAT'L PARKS 46 (1988) .
110 36 C.F.R. °1261 .1- .9 (1986). The Secretary of Agriculture has rule-making

authority pursuant to 16 U .S .C. 1551 (1982).
311 See Bates, The Basis for the Regulations of the Secretary of Agriculture, in

CULTURAL RESOURCES LAW ENFORCEMENT : AN EMERGING SCIENCE 11 (1980)
(U.S.D.A. Forest Service, Southwestern Region) .

312 36 C.F.R. 1261 .2 . The archaeological resource definition is broader than
ARPA's and includes items which are at least fifty years old . These regulations
also clearly encompass arrowheads . Compare 36 C.F.R. 1261 .2 with 16 U.S.C. °°
470bb(1), 470ee(g), 470f(aX3) .

311 See Green A LeBlanc, Vandalism of Cultural Resources§ The Growing
Threat to Our Naticn's Heritage, in CULTURAL RESOURCES LAW ENFORCEMENT :
AN EMERGING SCIENCE 15, 16 (1980) (U.S.D.A . Forest Service, Southwestern
Region).
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tary's regulations, and violators are subject to prosecution .""' The
Director also noted that the Forest Service has successfully prose-
cuted archaeological resource destruction crimes with help from the
United States Attorney ."'

Pothunters have been cited with violating Section 261 .9(g) in
Alaska, Arizona, Arkansas, California, New Mexico, and Oregon .
Only in California was a significant sentence imposed . The Califor-
nia case involved three defendants who pled guilty to digging in an
Indian burial site in Los Padres National Forest . Each defendant
was fined $1,000 and assessed an additional 5542 .96 in estimated
costs necessary to restore the burial site .316

Problems with Forest Service administration of cultural resource
management have arisen largely because of the agency's multiple
use orientation. One directive to Forest Service personnel called for
integration of "the cultural resources program into multiple use
management of the National Forest System.11311 Unfortunately,
however, the Forest Service tends to deemphasize cultural resources
while overemphasizing timber production . This agency stance led
directly to a civil lawsuit filed by Save the .emez, the Sierra Club
and the State of New Mexico against the Southwestern Region of
the Forest Service ."" These public interest groups and the state's
attorney general sought to halt the negative impact of Forest Ser-
vice logging activities on major archaeological sites in the area .319

Partly in response to this litigation, which the Forest Service
wisely settled, the Forest Service has stepped up its law enforcement
activities. In testimony before a field hearing of the Senate Subcom-
mittee on Public Lands, Reserved Wat,'r, and Resource Conserva-
tion in 1985, the Regional Forester claimed that in 1984, "3,000
citations were issued for violations of cultural resource laws and

'1 Letter from National Director of Recreation to Oregon Forest Manager
(June 1982) .

315 Id .
716 See Clayton, Three Fined for Indian Burial Ground Violation, U.S .F .S . PA-

CIFIC/SOUTHWEST LOG, June 1982, at 1 . The outcome of this case was, in all
likelihood, due to the persistence of five eyewitnesses : "all members of an archaeo-
logical club, and familiar with the burial site . . . [who) came upon the three men
digging . . . . Piles of what appeared to be human bones were around . . . [t]he five
hikers took photographs . . . and reported the incident." Id .

"' U.S. FOREST SERVICE, U .S. FOREST SERVICE MANUAL 2361 (1978).
711 New Mexico v. Block, No. 84-1166BB (D .N.M . 1986); Save the Jemez v.

Block, No . 84.1 50HB (D.N.M. 1986) ; see abe Weaver, The Saurhwe:t's Anc. nt
Treasure, 5 FOREST PLANNING 11-15 (1984).
"' New Mexico Y. Block, No. 84.I166BB ; Sore the Jemez, No. 84-1150HB.
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regulations, and 48 arrests were made in more serious incidents ."3m
Regardless of its desire to protect archaeological resources, the For .
est Service is hampered by few personnel and vast patrol areas. Ac.
cording to one forest service employee, "there are so many
historical sites in the national forests that policing them is impossi-
ble. But if we tried to be protective by putting fences around them,
we would only point out their location to potential pothunters ." 321
In Smokey the Bear vs. Scofflaw, bets should not be placed on the
bear.

4 United States Army Corps of Engineers

The authority for the Army Corps of Engineers' (Corps) regula-
tions322 is based on the Secretary of Defense's responsibility to man-
age public use of water resource development projects . 323 This code
provision became effective approximately eight months prior to
ARPA's enactment .

The penalty for violating the Corps' regulation against, pothunt-
ing is similar to most C .F.R. provisions in this area ; six months
imprisonment or a five hundred dollar fine, or both . 324 Although
Corps personnel have no law enforcement authority, they can rely
on the assistance of the FBI or local officers . The Corps has been
diligent about pursuing interagency training and building bridges to
those law enforcement agencies upon whom it must denend .323
Notwithstanding its lack of enforcement authority, the Corps has
been among the most aggressive agencies in publicizing the plight of

3m See 45 THE FRIDAY NEWSLETTER, Oct. 25, 1985, at 2 (testimony of For-
ester Sotero Muniz regarding Forest Service's cultural resource management pro-
gram). However, the basis for these calculations is unclear, as there are not that
many recorded cases by all agencies combined in 1984 . As ofJuly 1986, the Forest
Service only claimed 19 convictions under ARPA. See generally Brewer, supra
note 275 .

321 45 USDA NEWS, 1986, at 3 (quoting Mike Beckes, an archaeologist working
in the Custer National Forest in North Dakota) . In illustrating his point, Beckes
explained that : "The Forest Service put a protective transparent cover over Initial
Rock, a piece of soft sandstone where two of Genera! Custer's soldiers carved their
names on the way to the Battle of Little Bighorn . Someone shot holes in the
cover." Id.

3u 36 C.F.R. °° 327.14, 327.25(a) (1987) .
721 16 U.S.C. ° 460(d) (1982) .
324 36 C.F.R . ° 327.25(a) .
32! For example, the interagency training session held at The Dalles, Oregon, on

November 18-19, 1986, included representatives from the FBI, Oregon State Po-
lice, Columbia River Inter-tribal Fish Commission, and county sheriffs . This
course was taught by the author and Special Agent-in-Charge Lynell Schalk of the
BLM.
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vanishing archaeological resources located within its jurisdiction .
A recent press release warned :

The United States Army Corps of Engineers intends to crack down
on any persons illegally disturbing or removing artifacts from Gov-
ernment property . Surveillance will be increased and project authori-
ties will monitor sensitive areas for any signs of resource disturbance
. . . . Loss of our link with the past through vandalism, theft or other
destructive acts is a crime against all Americans . . . . 326

Part of the motivation for the Corps' strong public stand may be
due to the vast destruction to archaeological sites caused by past
Corps projects.327 Practically speaking, it would be ironic for the
Corps to successfully prosecute an individual for digging up a small
parcel of land, when Corps bulldozers or dynamite have been re-
sponsible for the razing or inundation of thousands of sites in the
same area .12" Given the Corps' late appearance on the archaeologi-
cal protection stage, 329 its manager might be better off devoting
more resources to public education programs and para-professional
activities . This might include bringing together members of the
public with staff archaeologists and using some of the agency's past
depredations as learning experiences .

S. Bureau ofLand Management

Despite the fact that the Bureau of Land Management (BLM)
has one of the most knowledgeable law enforcement agents in cul-
tural resource protection,"• its regulations331 have not kept pace
with its abilities. BLM regulations are so convoluted with cross-
references that they are virtually unenforceable . In fact, there are
no reported cases of citations being issued for cultural resource dep-
redation under either BLM regulations or the Federal Land Policy
and Management Act of 1976 (FLPMA) .332 The BLM must rely

72' News release of the U .S. Army Corps of Engineers, Walla Walla District,
No. 83-02 (May 5, 1983) .

12' See, e.g., sources cited supra note 78 .
32' See sources cited supra note 78 .
329 Somers, supra note 78, at 40-46 .
1J0 Special Agent-in-Charge Lynell Schalk of the BLM Oregon State Office was

selected among all federal agents in the nation to assist in the task force planning
the FLETC course.

"' 43 C.F.R. °° 3 .1-.17 (1987); 43 C.F.R. ° 9268.3(cX2) (1986).
312 43 U.S.C. ° 1733 (1982) provides a penalty of 12 months imprisonment and/

or a 51,000 fine for destroying defacing, injuring, or removing any object of antiq .
airy in violation of 43 C .F.R. ° 9268.3(cX2Xi-iii), or using motorized equipment or
explosives for collecting in violation of 43 C.F.R . ° 9268.3(cX2Xvii). 43 C.F.R .
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on an outdated thirty-year-old version of the regulations based on
the Antiquities Act for their enforcement efforts .1" Updated regu-
lations would provide a useful supplement to ARPA, in that they
could apply to the surface collection of arrowheads and also trigger
ARPA's trafficking provisions .

Secretary of Interior Donald Hodel's spearheading of the Take
Pride in America campaign provides some hope that more funds for
protecting archaeological sites will be forthcoming ." Despite these
laudable efforts, the BLM is not immune to an Anderson-type ex-
pose either . In attacking a BLM "land treatment" plan for the San
Juan Resource Area in Utah, one reporter decried:

In that area, the BLM is saying that there are a nationally significant
number and quality of archaeological sites . . . . Yet the BLM gives
no priority to protecting those sites . . . . Within this area, more than
100,000 acres are identified for potential land treatment [a BLM eu-
phemism for destroying native vegetation to improve grazing] . They
also identify . . . gravel pits in this area for road development. They
give priority to firewood cutting and Christmas tree cutting . . . . The
plan does not give priority for archaeological protection over mineral
development . . . . The BLM admits that under its preferred alterna-
tive, 15,678 archaeological sites would be damaged . 33s

6 United States Fish and Wildlife Service

Like other agency regulations in the Department of Interior, Fish
and Vv ildlife Service provisions936 are deficient in that they refer to
"objects of antiquity" 377 without further elaboration, and are con-

f 9268.3(dXv) also allows the temporary closure of BLM lands to "preserve areas
having cultural or historical value . . . ."

333 The specific reservation of 43 C .F.R. 19268.1 (1986), entitled "Cultural Re-
source Management" is an indication of this agency's intention to update . To
avoid cross-referencing confusion, the BLM should eliminate its present regula-
tions, and incorporate their proscriptions into the new section, citing FLPMA and
ARPA as their statutory authority .

31§ See generally BUREAU OF LAND MANAGEMENT, OPERATION S.A.V.E.: A
PROPOSAL TO INCREASE CITIZENS AWARENESS AND ENFORCEMENT OF THE

ARCHAEOLOGICAL RESOURCES PROTECTION ACT IN THE PACIFIC NORTHWEST
(1986). One Take Pride in America Campaign is already underway in Oregon and
Washington . In November 1986, the BLM's Oregon State Office launched a multi-
faceted program called Operation S.A.V.E. (Save Archaeological Values for Every-
one). The prograiin includes public education activities, aerial surveillance of sits,
interagency training, and cooperative enforcement operations .

333 Bauman, BLM 'land treatment' plan threatens Utah archaeological sites. De .
sert News, Nov. 10, 1986, at 4, col. 1 (quoting Jim Catlin, Conservation Chairman
for the Sierra Club's Utah Chapter) .

3x 50 C.F.R. 1127 .61-.63 (1986) .
337 Id. 127.62.
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fusingly cross-referenced to Title 433 section 3 . The regulations
prohibit the destruction or removal of objects from a refuge ."a
This provision may be enforceable, given a clear set of facts . How-
ever, the novel language of section 27 .62, prohibiting the search for
antiquities, would never withstand judicial scrutiny . Technically,
any tourist wandering about a refuge looking for an archaeological
site to photograph would fall within the rule-makers ambit .

In addition, the Fish and Wildlife Service is not "off the hook" of
agency misfeasance and malfeasance that creates problems for cul-
tural resource prosecution. Two examples from a recent ARPA
prosecution illustrate areas where management might improve . In
United States v. Jacques,39 the defense attorney subpoenaed the for-
mer manager of the refuge where the violation occurred . The attor-
ney stated that the reason he wanted to call the former manager was
to ask about the manager's own collection of artifacts taken-from
refuge sites.' In addition, the defense attorney also revealed that
in order to protect the site, the refuge staff had sunk fence postholes
into archaeological deposits .-41

Thus, it appears that no federal agency is quite able to purely cast
the first stone in archaeological resource prosecutions . In light of
the complicated legal twists of pre-ARPA laws and regulations
which continue to confound jurists, the scant resources which ham-
string law enforcement efforts, and the propensity for federal land
management agencies to shoot themselves and each other in the
feet, the hopes of archaeophiles are best pinned on heightening pub-
lic awareness .

3 S Id. 4 27.61 .
~© United States v . Jaques, No. 83.129-FR (D. Or. 1983) .
1'10 In a recent article discussing a federal raid to recover Indian artifacts, a Den-

ver Post journalist wrote :
The 'Great Pottery Raid of 1986' was not all it was cracked up to be . The
massive, carefully coordinated searches netted more than 300 Indian artifacts
allegedly taken from federal monuments, parks and historic sites . . . . They
also evoked fear, anger and contempt among those whose property was
searched, sparking a multimillion-dollar damage suit against the federal
agents . . . . Today, eight months after the raid, federal prosecutors admit
they haven't filed any of the criminal charges-and they are hesitant to do so,
having lost a related case last fall . . . . One state official said he fears the raids
actually may have encouraged further looting of Indian ruins . . . .

Miniclier, Indian Artifacts Raid Turns Out Flop: No Charges Ever Filed, Winter
1997, THE INDIAN RELIC TPADEP. at 26, 27.
u' Id.
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IV
CONCLUSION: ARARAT ACHIEVED OR

VISIGOTHS REVISITED?

With only a smattering of ARPA civil and criminal prosecutions
and no published appellate interpretation of the Act, it is premature
to label this stage of our cultural development . However, it is still
apparent that most Americans do not recognize this nation's prehis-
tory as their own. _"2 Despite the FBI's upgrading of ARPA cases to
the same level as bank robberies for statistical evaluation, they re-
main a low law enforcement priority .-13

Archaeophiles must aim propaganda about this non-renewable
resource beyond the archaeological community. It accomplishes
nothing toward this end when archaeologists talk among them-
selves.' Proselytizing law school seminars, such as the University
of Oregon's and Lewis & Clark's "Forensic Archaeology" is one
productive step. Just as beneficial would be travelling road shows
displaying our cultural heritage, and elementary and high school
prehistory units with "hands-on" excavation experience under pro-
fessional supervision ."

Ideally, the objective of these efforts will be a proliferation of
comprehensive state antiquities legislation .' Students should be
sent as missionaries within their own communities ; to assess the cul-
tural resource depredation problem locally; to draft model statutes
and ordinances ; and to assemble a lobbying force for their passage.
State legislation would have its greatest impact in local prosecutions
of cultural resource violations. This would alleviate the federal Big
Brother vs. Hometown Hobbyist syndrome, which has led to jury
nullification in federal pothunting cases .

These efforts would also spawn even more public education pro-

342 Id.
343 Burton, supra note 204, at 1 .
3" Wildesen, Archaeology for the People: The Ethics of Public Archaeology. 5

ASCA NEWSLETTER 2, 2-5 (June 1978) .
3'! The BLM's Anasazi Heritage Center in Colorado has the makings of a model

program in this regard . Forest Service archaeologist Peter Pilles of the Coconino
National Forest in Flagstaff has won national recognition for his public archaeol-
ogy multimedia programs and work with children and paraprofessionals at Eldon
Pueblo .

3M Arizona, New Mexico and Oregon have enacted laws which are, in some
respects, even stricter than ARPA . See, ARiz . REV. STAT. ANN . °° 41.841 to 41 .
846 (1988) and ° 13-3702.01 (1987); N.M . STAT. ANN . if 30.15.5 to 30.15 .6
(1987); OP . REV. STAT . if 354.905- .955 (1587) .
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grams and opportunities to participate in preservation . Organiza-
tions such as the Archaeologic'] Conservancy, state archaeological
societies with paraprofessional programs, Earthwatch expeditions
with amateurs travelling worldwide to assist in research under pro-
fessional supervision, and local governmental task forces commis-
sioned to promote archat ophiles' aims, would all experience a surge
of membership support .-`

Increased public awareness of our archaeological values will also
prompt governmental agencies to address internal misfeasance and
malfeasance. Finally, a newly-aroused constituency may convince
Congress to amend ARPA to eliminate : (1) the S5,000 threshold
for felonies; (2) the 'laundry list' approach and the one hundred
year age limit used to determine archaeological items covered by
ARPA; and, (3) the subjective phrase "'of archaeological interest ."
In fact, a discussion draft incorporating some of those ideas is now
being circulated among members of the House." Ideally, all this
might eventually land us at Ararat. But, for now, the floods ravag-
ing the archaeophiles' ark have yet to show signs of receding .

v" For example, former Governor Bruce Babbitt of Arizona began a public edu-
cation campaign when he created the governor's Archaeology Advisory Group in
1980. He proclaimed the flrst annual "Arizona Archaeology Week" from January
30-February 5, 1983 . Governor Neil Goldschmidt of Oregon followed suit with a
proclamation in conjunction with BLM's Operation S.A.V.E . for the week of July
13, 1987 .
w Archaeological Resources Protection Act of 1979 Amendments, 100th

Cong ., 1st Sess . (Nov . 23, 1987) (Discussion Draft) (copy on file in the offices of the
JOURNAL OF ENVIRONMENTAL LAW & LITIGATION) . At present, Congress has
failed to pass legislation asserting federal ownership of all archaeological resources
whether found on public or private lands or in the ocean . The United States is now
one of the few nations in the world which does not lay claim to all its cultural
heritage, wherever found . For a full report see Hearings on the Archaeological Re-
sources Protection Act Before the Subcomnt . on General Oversight and Investigations
ofthe House Comm. on Interior and Insular Affairs, 100th Cong., 1st Sess . (1987)
(copy on file in the offices of the JOURNAL OF ENVIRONMENTAL LAW & LmGA-
TION) . The author testified at the hearings upon invitation of the committee and
has been consulting with committee staff in developing language for the bill .
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This Technical Brtefdescribes the legal bac*ground and
case histories for archaeological protection. Its purpose
is to provide a convenient summary of archeological
protection and preservation as an issue in law and
Jurisprudence that will be of use to Jurists who may
need assistance in casework.

Portions of this technical brief departfrom the standard
format for reference citation; Le., American Antiquity
style, in favor ofendnotes and legal usage; standard
legal citation format, which are more helpful to
attorneys and judges . Also, the standardized Federal
government spelling of 'archeology' is used
throughout, except in titles and direct references to the
ArrJsaeological Resources Protection Act where it is
spelled archaeology.

Introduction

Despite a variety of Federal, Tribal, State and even local
laws passed over the last 85 years, the amount of looting
and vandalism of irreplaceable archeological resources
continues to increase . Archeological -Ites are located on
both public and private lands . Many of the areas are
remote and diflcult to patrol,' although considerable
numbers of archeological sites are also to be found in
more densely populated areas such as New England, the
Midwest, Southeast, and the West Coast .

This technical brief examines : (1) the current profile of
civil and criminal actions brought since passage of the
Archaeological Resources Protection Act (ARPA) ; 2 (2)
the potential areas of application forARPA ; (3) other laws
and regulations that afford protection to archeological
resources; and (4) case patterns through an overview of
LOOT information currently available .

History and Purpose

'Statutes Prior to ARPA

Federal preservation law dates from the early 19th cen-
tury, when its primary focus was to document informa-
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ton and collect items of importance in connection with
national public figures and historic military events.'The
extended efforts beginning in the mid-19th century to
save George Washington's home, Mt. Vernon, and
protect the archeological remains and monumental
architecture of Southwest sites such as Casa Grande Ruins
exemplify such early preservation measures, most of
which resulted in cases involving the taking of public
property for preservation or beautification purposes . 4
The first case in which the Supreme Court recognized
that the Federal government had the power to condemn
private s property in order to preserve an historic site was
United States v. Gettysburg Electric Railu y Co . (1896),
which allowed the creation of Gettysburg Battlefield
Memorial .6 In its decision the Court refused to adopt a
narrow constitutional interpretation offered by the rail-
road, which would have placed the condemnation of its
property outside the definition of a taking for a 'public
purpose" necessary for government condemnation of
property . The Court did not discuss whether the govern-
ment could utilize regulatory schemes to facilitate his-
toric preservation, nor did it address the question of
whether the government could extend its efforts to con-
demn and acquire sites with no apparent historical con-
nections-issues which would be extremely important in
the future development of preservation law .

Around the turn of the century, local governments began
to adopt a European approach to land use and zoning
regulation for the purpose of preserving the 'local char-
acre?' of their towns. The City of Baltimore, for example,
adopted a 70-foot maximum height regulation to main-
tain the character of its rcsident.ial and commercial areas .
A similar regulation was adopted the same year by the city
of Boston. The Baltimore regulation was challenged in
Cochran v. Preston (1908) and upheld by the Court of
Appeals on the ground that it was designed to reduce fee
hazards in addition to containing an aesthetic preserva-
tion goal . The Boston ordinance was also challenged, and
ended up before the Supreme Court in 1909 . • The Court
upheld the ordinance as being reasonably related to
public health and safety, primarily in the area of fire
prevention. Still, the Court did not address the issue of
whether government regulation could be justified under
constitutional substantive due process standards for
preservation reasons . It would be 1978 before that ques-
tion would be answered in the affumative . 9



Antiquities Act
Federal policy to preserve historic and prehistoric site
on Federal lands was first embodied in the Antiquities Act
of 1906, 10 which authorizes a permit system for investiga-
tion of archeological sites on Federal and Indian lands,
and gives the President the power to establish national
monuments on Federal lands for the purpose of protect-
ing historic landmarks, historic and prehistoric struc-
tures, and other objects of historic or scientific interest .
The Antiquities Act specifies protection of antiquities on
all lands owned or controlled by the Federal government
and gives authority for their mover catsand management
to the Departments having iurisdiction . This means that
Indian lands, forest preserves, and military reservations
are included. The statute has no felony provisions, and
penalties limited to criminal misdemeanor charges with
fines up to $500 and/or 90 days imprisonment, ate im-
posed upon those "who shall appropriate, excavate, in-
lure, or destroy any historic or prehistoric ruin or
monument, or any object of antiquity situated on lands
owned or controlled" by the Federal government unless
they have a permits t issued through the Secretary of the
Department having jurisdiction .' Previously, specific
legislative authorization was required for each designa-
tion. Although the authority to regulate the excavation or
collection of archeological remain from federally con-
trolled lands now rests principally with ARPA, monu-
ments still an: created under the Antiquities Act, and that
statute limits monuments to "the smallest area com-
patible with the proper care and management of the
objects to be protected .'' 3

Historic Sites Act
The Historic Sites Act, 14 enacted in 1935, declared a
Federal policy to preserve historic and prehistoric
properties of national significance . It gives the Secretary
of the Interior authority to make historic surveys, as well
as other broad powers to protect historic properties, and
establishes the National Historic Landmarks Program .
This legislation sets standards for identification and
preservation of National Historic Landmarks . It does not
contain any sections that address enforcement . 15

National Historic Preservation Act (NHPA)
NHPA was originally passed by Congress in 196616 and
established a Federal policy of cooperation with other
nations, Tribes, States, and local governments to protect
historic sites and values . Together with its implementing
regulations, M9HPA authorizes the National Register of
Historic Places, 17 ,creates the Advisory Council on His-
toric Preservation, is provides further considerations for
National Historic Iandmarks, 19 and creates procedures
for approved State and Local Government Programs .20
The National Register of Historic Places criteria forevalui-
tion of properties to be nominated arc found at 36 CFR
Part 60 .4 . Considetatinn is given to "districts, sites, build-
ings, structures and objects that possess integrity of loca-
tion, design, setting, materials, workmanship, feeling,
and association" and that are (a) related to events that
have made a significant contribution to the broad pat-
terns of our history ; or that acs (b) associated with the

2
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lives of persons significant in our past ; or that (c) bear a
pattern of distinctive characteristics of historic, architec-
tural, archeological, engineering or cultural significance ;
or that (d) have yielded or may in the future yield impor-
tant information as to Lour history or prehistory.

Regulatory provisions accompanying NHPA require the
State Historic Preservation Officers (SHPOs) to prepare
and implement State historic preservation plans . 21
Protection of identified historic sites is facilitated through
implementation of NHPA Section 106 review, which is a
five-step process designed to ensure that historic proper-
ties are considered during the planning and execution of
Federal projects .22

The major amendments to NHPA, passed in 1980, 23
provide support for archeological resources protection
because they codify those portions of Executive Order
115932 requiring Federal agencies to develop programs
to inventory and evaluate historic resources . The amend-
ments also authorize Federal agencies to charge
reasonable costs for such activities to Federal permittees
and licensees. 25

Archeological and Historic Preservation Act 26

(AHPA)
Though it has been called the Archeological Recovery Act
and the Reservoir Salvage Act, AHPA has no official short
title . Most importantly, it requires Federal agencies to
preserve historic and archeological data, including the
objects and materials collected from archeological sites,
which may otherwise be lost or destroyed as a result of
"any Federal construction project or federally licensed
activity or program ."Up to 1 percent of project funds may
be appropriated to conduct archeological data recovery
activities, in addition to any costs for archeological work
required for project planning . 27

Archaeological Resources Protection Act (ARPA)
Of the laws currently in place for protecting archeologi-
cal resources, one of the most far-reaching is the
Archaeological Resources Protection Act of 1979
(ARPA) 28 with its subsequent amendments of 1988 . 29
This is particularly true since adoption in 1984 of uniform
regulations by which many aspects of ARPA are en-
forced . 30 Under Section 6 of ARPA the first significant
criminal penalties can now be imposed for the vandalism,
alteration, or destruction of historic and prehistoric
sites 3 ' or Federal and Indian lands, as well as for the sale,
purchase, exchange, transport, or receipt of any
archeological resource if that resource was excavated or
removed from public lands or Indian lands or in violation
of State or local law . The penalties include up to $250,000
to fines and up to five years imprisonment . 32 In addition,
ARPA provides civil penalties for the acts prohibited
under Section 6, as well as for violations of ARPA per
mits . 33 The penalties include the forfeiture r f property
used for illegal site disturbances or destruction and for-
feiture of illegally obtained artifacts-34



The critical provisions of ARPA make it illegal to excavate
or remove any archeological resources from Federal or
Indian lands without a permit from the Federal land
manager. Permits for archeological work on Indian lands
may be granted only after obtaining consent of the Indian
allottee or Indian Tribe owning or having Jurisdiction
over such lands. One of the conditions for issuance of a
permit is that the applicant demonstrate that proposed
activities will provide increased knowledge of archeologi-
al resources. A primary purpose of the statute is to
increase the exchange of information and general com-
munication among governmental entities, professional
archeologists, and the public . Finally, ARPA requires
uniform regulations to be promulgated by the Secretaries
of the Interior, Defense, and Agriculture and the Chair
man of the Tennessee Valley Authority. Federal land
managers, as defined in ARPA, may promulgate additional
regulations, consistent with the uniform regulations,
which may be needed by their agencies .

Currently there are a few State statutes that address
protecting archeologically significant sites located on
private lands but there are no comparable Federal
statutes. Unlike the European nations, the United States
has not embraced the concept of a national cultural
heritage law that protects significant resources within the
boundaries of private ownership of land .

Although the most recent amendments to ARPA will
improve the effectiveness of the anti-looting portions of
the statute via interagency cooperation, there are certain
areas in which the only effective remedy will be increased
involvement of the law enforcement community . This
community includes local, State, and Federal law enfor-
cement personnel, attorneys, and the judiciary involved
at each level of prosecution . At present many of these
individuals do not know that the statute exists, or if they
are aware of it, they still prefer to utilize more familiar
State and local laws that prohibit theft, vandalism, or
trespass. Although such laws do take care of some of the
problems, they do not deal effectively with the destruc-
tion of cultural resources and information because the
focus is in punishing specific common law offenses . 35
Because these laws are also more familiar to the members
of juries, as well as the judges, who may be deciding the
cases, prosecutors often see a strategic advantage in
presenting a cause of action that will not be
misunderstood .

When Congress passed ARPA in 1979, legislators and
preservationists hoped that it would result in a reduction
of vandalism and looting of the nation's prehistoric and
historic archeological sites. They looked to ARPA as a
vehicle for education that would lead to a heightened
public awareness of the problem as well as provide a
majordetcrrent to looters and illegal commercial t~affick-
ers through its substantial penalty provisions . This
continLes to be the case, as ARPA was strengthened by
the 1988 amendments with requirements that Federal
agencies develop plans for surveying lands not scheduled
for projects, develop and implement systems for report-
ing and recording archeological violations, and develop
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public awareness programs . The amendments also pro-
vide for a lower felony threshold, reduced from S 5,000
to $500 damage caused, and prohibit attempts to damage
archeological resources. 57 Today, thesuccessful enforce-
ment of ARPA depends upon a variety of interrelated
factors:

(1) Education of the professional communities, includ-
ing archeologists, agency managers, law enforcement
personnel, and Jurists, particularly in the areas of preser-
vation law, policy and technology ;

(2) Education of the citizenry at large to fosterawareness
and appreciation of both historic and prehistoric cultural
resources and the importance of protecting and preserv-
ing those resources ;

(3) A team approach to collection of data and evidence
in investigative casework ;

(4) Communication and cooperation among the agen-
cies that, under the statute, are responsible for the joint
administration of the law, including,

(a) Effective monitoring of the condition of
archeological resources by land managing agencies,
and

(b) Effective cooperation between law enforcement
and cultural resource personnel in managing these
resources ; and

(5) Research and development of more effective protec-
tion measu es. 38

Related Federal Legislation

In addition to the statutes that specifically address cul-
tural resources preservation, other legislation also recog .
nizes the importance of historic and prehistoric site
protection . While the preservation statutes themselves
may be limited by weaknesses in certain areas, their
enforcement potential may be increased by their function
in tandem with other laws :

Department ofTransportation Act (DOTAJi9
No program undertaken by the Federal Highway
Administration, Federal Aviation Administration, Urban
Mass Transit Administration, or the U .S . Coast Guard will
be approved when it requires use of land from a historic
site, whether of national, State, or local significance,
unless there is no feasible and prudent alternative but
to use such lands, and unless the program includes all
possible planning to minimize harm to the historic
properties (emphasis added) . 40

National Environmental Policy Act (NEPA)4t
Because NEPA's Environmental Impact Statement (MS)
requirement applies to all proposed major Federal actions
that may significantly affect the quality of the human
environment, it,hu become an effective procedural
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statute that is applicable to cultural resources preserva-
tion . 42 The ES must be prepared prior to such proposed
actions . Both NEPA and NHPA apply only to Federal
actions, and although these statutes neither specifically
prohibit activities that may ultimately result in damage to
or destruction of archeological resources nor require
actions to preserve cultural resources, the courts have
usually considered NEPA applicable to such resources, to
that the natural environment includes our "historic and
cultural heritage' .43

American Indian Religious Freedom Act (AIRFA)' 4
This Act seeks to protect and preserve traditional Native
American, Eskimo, Aleut, and Hawaiian spiritual beliefs
and practices by providing access to ancient sites for
these Native peoples . AWFA also provides for the use and
possession of sacred objects by members of the Native
American Tribes. Archeological site protection is a
Federal activity related to AIRFA, since it directs the
various agencies to consult with Native traditional
religious Leaders in a cooperative effort to develop and
implement policies and procedures that will aid in deter-
mining how to protect and preserve Native American
cultural and spiritual traditions . Section 10(a) of ARPA
requires that uniform regulations be promulgated for
ARPA after consideration of AIRFA .

Federal Collections Act of29666'
ThisAct requires that Federal agencies attempt collection
of all claims for money or property damage arising out of
activities on Federal lands, including claims resulting
from unauthorized or illegal activities that damage or
destroy cultural resources. Historic and prehistoric sites
have clearly been defined as "resources' under the Antiq-
uities Act, NHPA, and ARPA, and collection requires
careful analysis by a professional archeologist whose
training includes methods of site appraisal, such as
provided in the uniform regulations for ARPA, that will
translate site damage into monetary terms and satisfy the
evidentiary requirements of a court case.'

IS USC 641, Embealement and 77reJl
This statute provides that, "Whoever embezzles, steals,
purloins, or knowingly converts to his use or the use of
another, or without authority, sells, conveys, or disposes
of any record . . or thing of value of the United States or
of any department or agency thereof. .or whoever
receives, conceals, or retains the same with intent to
convert it to ;tis use or gain, knowing it to have been
embezzled, stolen. purloined, or converted shall be fined
not mom than $10,000 or imprisoned not more than 10
years, or both; but if the value of such property does not
exceed the sum of $100, he shall be fined not more than
$1,000 or imprisoned not more than one year, or both:"
*Mhe word, 'value' means face, par, or market value, or
cost price, either wholesale or retail, whichever is
greater." This s~atutc, together with arc malicious mis-
chief statute, may be used in coordination with ARPA to
establish liability of looters as well as their connected
commercial agents or dealers in artifacts. s•

4
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18 USG 1361, Destruction ofGovernment Proper-
ty (Malicious Mtsckigf)
This statute provides: "Whoever willfully injures or com-
mits any depredation against any property of the United
States, or of any department or agency thereof . . shall be
punished as follows:

If the damage to such property exceeds the sum of $100, by a
tine of not mare titan $10,000 or imprisonment for not more
than ten years, or both ; if the damage to such property does not
exceed the am of $100, by a fine of not more than $1,000, or
by imprisonment for not move than one year, or both ."

The advantages to including this statute when litigating
against looters and vandals is dear, since its penalties may
be applied to partial site destruction or to destruction
and/or removal of smaller non-replaceable resources
such as portions of pots, chipping tools, and fabric rem-
nants 49

18 USG 1163, Embemiensent and Theftfrom$ In-
dian Tribal Organisations
This statute is similar to 18 U .S.C. 641, described above,
but it applies specifically to embezzlement and theft from
Indian Tribes .

Alternative fines ate also applicable to both the malicious
mischief and embezzlement/theft statutes . Pursuant to
18 U.S.C. 3571, maximum fines may be imposed for
convictions under 18 U .S.C. 1163, 18 U .S.C. 641, and 18
U.S.C . 1361, as follows :

Misdemeanor conviction, value ku than $100 .00, up to
$100,000 maximum fine . Felony conviction, value exceeds
$100,000, maximum fine up to $250,000 .

If the defendant is an organization, the maximum fine
rates a m doubled, although no term of imprisonment can
be imposed

18 U.SC 371, Conspiracy to Commit Offense or
Defraud the States
For a discussion of the application of the Fifth Amend-
ment double jeopardy clause to subsequent criminal
prosecutions and the possibility of bar as to "same of-
fense" charges, see Grndy v. Corbln, 110 S . Ct . 2084
(decided May 29, 1990) .

Companion State Statutes

Research into existing State statutes that are applicable to
archeological resources protection was begun by ex-
amining a collection of State laws contained in National
Park Service (NPS) files . The list obtained was expanded
through a search of the LEMS and the WFSTLAW com-
puter services. Additional information was provided
through correspondence with participants in the NPS,
forest Service, and 'rederal Law Enfactwe : .t Trairi .ng
Center who provided LOOT Clearinghouse information
(see discussion of LOOT Claringhouse below) . The
chart of State statutes (Figure 1) represents the several
categories that were needed to identify statutes ap-



pliable to cultural resources protection . Use of these
categories was particulady important in the Computer
searches because there are no generalized cultural resour-
ces headings under which these laws can be principally
found. Finding these laws depends upon bow an in-
dividual State categorizes the nature of the protection or
the type of offense committed . The laws covering
archeological resources protection rarely ate codified
under a single heading . Additionally, it is likely that new
Laws have been passed in State legislatures and existing
laws may have been re-tided or consolidated since June
1990, the date of this maearch .

State statutes in force as of July 1990, fall into five
categories that reinforce or complement ARPA (See Fig-
use 1) :

1 . Restrictions on sales of antiquities or forgeries (14
States);

2. Laws to discourage activities that damage
archeological resources on private land (11 States);

3. Mirror ARPA statutes, including penalty provisions
(37 States);

4. Penalties for disturbances of marked and unmarked
burial sites (11 States) . Eight states have reinterment
statutes, but only two of these also have an
anti-disturbance statute ; and

5 . Statutes providing for acquisition of real property or
artifactsS0

An additional seven states had pending legislation for
1989-90 sessions in one or more of the five categories,
with the emphasis of proposed legislation upon marked
and unmarked burial sites . In addition, several States have
statutes providing protection to specific areas, such as
underwater salvage sites (10 States), caves (4 States),
earthworks (2 States), forts (2 States), ghost-towns
(Colorado only), petroglyphs or rock art (3 States), and
State preserves (Iowa only) .

Many States have statutes that establish State
archeologists, State historical agencies, involvement in
cultural resources issues by Native Americans through
established advisory councils, and State registers of his
toric places . There ere also statutes that provide for State
cultural resources surveys, regulatory issuance of permits
for field investigations, obligations to report discoveries
that may have historic or prehistoric archeological sig-
nificance, and protection of the confidentiality of site
locations.

Survey of SHPO Resources Protection
Activities

luring preliminary research for this Technical Brief it
was determined that, while it was important to under-
stand the regional context of archeological resources
protection at other levels of government, little informa-
tion actually was available about such programs at State
Historic Preservation Offices (SHPO) . Therefore, a survey
was conducted between January and August 1990, to
query 59 State Historic Preservation Officers and 14 of
their deputies about a wide range of protection activities .
There were 41 responses (56 %) .

The results of the survey show that SHPOs are active in
the following areas (numbers of affirmative SHPO respon-
se shown in parentheses) .

Casework

Some SHPOs have provided assistance in archeological
protection under the Antiquities Act (6) and ARPA (13) .
Many SHPOs listed activities within the Section 106 pro-
cedures of NHPA as their primary source of involvement
under Federal law .

Some SHPOs reported assisting with archeological
protection pursuant to a variety of State statutes, includ-
ing theft (4), trespass (5), vandalism (11), site disturban-
ces, including burials and confidentiality of site locations
(17), permit violations (10), sales of forged artifacts (4),
and archeological surveys or salvage excavations on State
lands (1) .

Responses from 14 SHPOs documented direct assistance
in 17 archeological protection cases prosecuted between
1985 and 1990, with some of those cases still pending
resolution . Seven of the cases were prosecuted under
ARPA, eh § er alone or in conjunction with other statutes .

SHPO assistance in case preparation has included gather-
ing information or evidence on-site (13), consultation
with attorneys (8) and law enforcement personnel (10),
giving testimony at trials (9) or hearings (3), and participa §
lion in courtmartial proceedings (1) .

Legislative and Administrative Assistance

SHPOs reported infrequent participation in legislative
activities . However, such activity by preservationists is
extremely important because cases are often won or lost
on the strength of a statute . One of the most powerful
ways to increase protection of archeological resources is .
through implementation of effective State statutes . The
courts are the interpreters of the law, and when there
exists a pre er ,ation statute that the court may
appropriately apply, cast preparation may ire ap-
proached from a much stronger position . For example,
SHPO expertise and input were instrumental in the draft-
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ing and subsequent enactment of State legislation in
' Arizona to protect and preserve ancient burial sites on
private land ."

SHPO legislative efforts necessarily include the building
of a constituency that will be available for future legisla-
tive activities in related areas. The SIIPO survey docu-
mented the following legislative and administrative
activities : drafting bills (1); legislative task force member-
ship(3) ; and Federal grant project reviews (1).

Training

SMPOs also recognized their participation in training
programs for archeological resources protection . SHPOs
were both students (19) and teachers (13) in various
programs including the 40-hour skills development
course sponsored by the Federal Law Enforcement Train-
ing Center, the 12-hour overview of archeological protec-
tion programs sponsored by NPS, public awareness
programs, and inhouse workshops . Eleven S1DOs indi-
cted that there had been no participation in preservation
law training .

Results of the survey confirm that SHPOs are a potentially
valuable resource in expanding efforts to enforce preser-
vation laws and educate the general public about
archeological resources protection . While most enforce-
ment activities continue to be conducted by Federal
agencies, significant public awareness efforts are con-
ducted by States, especially during "archeology weeks ."
When these are coupled with improved cooperation
among law enforcement jurisdictions, there can be an
important impact in reducing site vandalism .

Application of ARPA

Federal and Indian lands are the clear province of ARPA,
and the statute requires four agencies, the Departments
of the Interior, Agriculture, and Defense, and the Ten-
nessee Valley Authority, to provide uniform regulations
for its implementation. Federal agencies also may adopt
supplementary regulations, as long as these are consis-
tent with the uniform regulations . In addition, the
Secretary of the Interior is charged with reporting to
Congress on She Federal archeology program and ac-
tivities conducted pursuant to ARPA . This function is
completed by Interior's Departmental Consulting
Archeologist (DCA), who receives staff support from the
NPS Archeological Assistance Division . Annually, Federal
agencies cooperate to provide information about their
programs to the DCA, and this includes information re-
lated to enforcement of archeological protection laws . 52

Collection of information about enforcement reflects
only activity at known archeological sites . The majority
of sites that probably exist on federally controlled lands
have yet to be inventoried or evaluated . Congress recog-
nized the need to conduct broader archeological surveys
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to complement project-specific archeological work by
adding Section 14 to ARPA in 1988 . The latest available
information indicates that, overall, Federal agencies es-
timate that less than 8 percent of the lands they manage
have been investigated for possible archeological sites.
The magnitude of site looting and vandalism is more
easily understood by looking at one ara, the "Four
Comers" of the Southwest . 5 wherein significant per-
centages of the known archeological sites have been
damaged or destroyed by either casual or unintentional
disturbance or by systematic commercial looting ."

Between 1985 and 1987, a total of 1,720 incidents of
archeological looting were reported by Federal agencies.
These incidents resulted in a total of 134 citations, 49
arrests, 57 criminal misdemeanor convictions under
ARPA, 16 felony convictions under ARPA, and 17 civil
penalties under ARPA ss The largest number of cases
actually prosecuted were brought under other
authorities, such as other Federal statutes, State statutes,
or agency-specific regulations. 96

Archeological site monitoring throughout the vast
Federal lands areas is difficult, at bests' In addition to the
inadequate number of personnel available for site patrol,
susny known sites are virtually ndetectable to the un-
trained eye, and damage may be undiscovered or un-
noticed for long periods of time . Consequently, timely
discoveries of looting have been one problem for enfor-
cement." The 1988 Federal agency information indi-
cates that only 15 percent of the reported incidents were

8
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found in time to issue citations orperform an arrest. Also,
convictions reported fore given year may be for prosecu-
tions begun two to five years earlier . s9 (See Figure 2)

Protection strategies on federally controlled lands have
included increased patrols, site monitoring, including
surveillance technology such as hidden alarm
mechanisms, and remote sensing, and interagency
cooperation . The result has been a significant increase in
reported ARPA violations, but there has yet to be a cor
respondingly dramatic increase in citations, arrests,
prosecutions, or convictions under the statute . It is also
evident that actual looting and trafficking in artifacts far
exceeds the number of reported incidents .

LOOT Clearinghouse Cases

Another source of information about archeological
protection is the Listing of Outlaw Treachery (LOOT)
Clearinghouse, created by the NPS Archeological Assts
Lance Division . It contains voluntarily submitted reports
for cases of archeological looting and vandalism. Its ob-
jectives are to improve the quality of information avail-
able about archeological protection, increase the
effective use of that information for future enforcement
efforts, and expedite the communication of case
strategies and results among the many government agen-
cies . Case-specific information for the LOOT Clearin-
ghouse is collected on a form that is distributed to Federal
agencies along with the questionnaire requesting data on
Federal archeology programs for the annual report to
Congress . Respondents are asked to supply information
on. cases that have been completed, not about ongoing
investigations . Others concerned with archeological
protection, such as attorneys, law enforcement officials,
or professional archeological consultants, also are asked
to submit information on completed cases with which
they are familiar .

Table I compares the programmatic data gathered as pan
of the annual report on the Federal archeology program
with the caw-specific data reported on individual LOOT
forms. The discrepancy in numbers is a vault of the way
in which cases and incidents are grouped, how many
LOOT forms document the resolution of cases, and
whether or not cases brought under statutes other than
ARPA are included in either the annual report data or the
LOOT data .

Although the primary purpose of LOOT is to provide "a
central place for those seeking information on prosecu
tons of looting and vandalism," 61 it also reflects how .
often and with what success such prosecutions are
brought underARPA, eitherabne or in combination with
other statutes. The LOOT Clearinghouse presently con-
tains information on approximately 100 cases; 23 of these
predate the pasnge of ARPA, while another 24 predate
the adoption of ARPA's implementing regulations. 62 All
but a few entries predate the 1988 amendments to ARPA,
which make it easier for prosecutors to build strong
Cases .

A brief discussion ofpie-regulations cases may be neces-
sary to the understanding of ARPA's development, but
the effectiveness of ARPA should be viewed in light of the
past five years that these regulations have been in place .
In addition, the 1988 amendments to ARPA provide three
important changes in favor of enforcement. These in-
clude: (1) reduction of the damage amount that ptab
lishes the criminal offense from $5,000 to $500 ; (2)
insertion of language into Section 6(a), which makes it a
criminal offense to " . . attempt to excavate, remove,
damage, or otherwise alter or deface' any archaeological
resources on federally controlled lands,' 64 and (3)
development of a reporting 7stem to document
suspected violations under ARPA . s

Table] . Archeological Protection Case Asks Comparison
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Category Report questionnaire LOOT Clearinghouse

Incidents 2,350 (includes cases and incidents) 47 (includes cues only)
Arrests 91 (with or without further action) 19 (arrests followed by trial or hearing)
Citations 256 (with or without further action) 7 (citations resulting in trial)
Prosecutions 119 (no details) 50 (disposition documentation 'mom, plate)
Convictions

Felony 19 Unspecified
Misdemeanor 57 Unspecified

Civil Penalty 27 Unspecified
Other Statutes 190 (no Indication whether case Is 1s

pending, dropped, settled, or tried)



Prosecutions under ARPA prior to regulations were
limited because the statute did not designate civil penal-
ties and also because of the more narrow definitions of
"archaeological resource' provided in ARPA itself. ARPA
felony criminal prosecutions now require four elements
of proof

(1) that defendant did knowingly excavate, remove,
damage, alter, or deface an archeological resource ;

(2) that said resource was located on public and Indian
lands ;

(3) that the defendant acted without a permit66and

(4) that the archeological value or commercial value and
cost of restoration and repair exceeded $500 . 67

Despite temporary limitations prior to 1984 due to the
need for implementing regulations, seven prosecutions
under ARPA were instituted during the first few months
after it became law. The ARPA count was usually accom-
panied by a separate count under 18 U .S.C. 1361,
Destruction of Government Property, and the cases were
heard either in U.S . District Court or brought before the
appropriate Federal Magistrate . Representative convic-
tions from these cases include United States v. Palmer
(D. Utah, April, 1980), for illegal excavation ($200 fine,
2-year probation, plus $300 fine assessed in lieu of con-
fiscation ofa vehicle) ; UnttedStates v. Brady (D. Arizona,
November, 1979), forexavation and damage to a prehis-
toric site (6 months suspended sentence ; 3-year proba-
tion) ; and Untied Stales v. Shumuay, No . Cr-80.5 W (D .
Utah, November, 1979) for illegal excavation and
destruction of government property ($750 fine ; 3 years
suspended sentence with 3 years probation) . 66 In one
early case, the defendants even petitioned for prosecu-
tion under ARPA, although their original offense was
committed prior to ARPA's enactment . The plea was
granted, and on May 19, 1980, the lust sentences under
ARPA's felony provisions were imposed . 69

For the period between 1980 and the adoption of ARPA
uniform regulations in 1984 the LOOT clearinghouse
documents 19additionalARPAprosecutions . The pattern
emerging from the remainder of these pre-regulation
cases shows guilty verdicts by either judge/magistrate or
jury for all but one defendant . Prison sentences were
usually completely suspended, though one defendant did
serve 6 months imprisonment, with supervised proba-
tion of 2 to 3 years being imposed instead of jail time .
Community service hours were imposed on one defen-
dant. Fines were imposed in less than 50 percent of the
cases. Some of the fines were later declared uncollectible
by the Justice DepartmentL and most fines did not reflect
the actual damage amounts presented by the government
after damage assessments and analysis by expert
archeologists . o lack of ARPA regulations resulted in the
onlycomplete acquittal during this period . In that case, 71

defendants were founa not guilty of causing $9,000 in
datnaFes to a rock shelter because it was not clearly
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demonstrated that a rock shelter is an archeological
resource .

ARPA uniform and supplementary regulations have
clarified uncertainties as to the statute's application and
have enhanced the prosecutor's ability to cover a wide
range of activities that have resulted in damage to or
destruction of archeological resources . ARPA focuses on
those activities that have been categorized as 'predatory
or malicious,' which include collecting for personal or
commercial gain and wanton property destruction with
or without commercial or personal motive . Such looting
and vandalism occurs : through digging, also commonly
called "pot-hunting', and use of heavy machinery ; carv-
ing, chipping, scratching, or other general defacement ;
surface collection of artifacts from archeological sites ;
theft of artifacts from historic or prehistoric structures ;
removal of all or portions of a structure ; arson ; climbing
or walking on resources; breaking artifacts, objects, or
windows; knocking structures over throwing rocs and
other debris into excavated ruins ; or simp~ handling or
touching the structure or contents of sites . It should be
emphasized that although surface collection of
arrowheads is not prohibited under ARPA, such activity
does violate both the Antiquities Act (See Page 2), and
the Theft of Government Property statute 18 U .S .C . 641 .

The LOOT Clearinghouse contains reports on 60 cases
dating from the time of adoption of ARPA regulations, but
only 28 of those included ARPA counts forprosecution . 73
Only 16 defendants were prosecuted so)ely under ARPA
Those activities successfully prosecuted included theft of
Civil War relics from public lands, site disturbances dig-
ging or sifting for artifacts-on public lands, removal of
material remains or artifacts from prehistoric Indian
burial sites, looting of historic shipwrecks in national
reserve waters, and trafficking in stolen artifacts illegally
obtained from public lands .

Successful prosecutions do not necessarily mean auto-
matic imposition of appropriate fines or other penalties .
LOOT reflects only $270 collected in civil fines, 74 al-
though the number of substantial forfeitures has in-
creased . Items forfeited usually include all tools and
equipment used in search and removal efforts, digging
tools, metal detectors, diving equipment, and even
vehicles such as trucks and boas . Of course, all artifacts
in the possession of the defendants are usually confis
ated and, upon conviction, those items are forfeited .
Defendants who actually serve prison time for ARPA
violations continue to be the exception because these
sentences often art suspended by the court or magistrate
in favor of supervised probation and fines . The amounts
of criminal fines imposed continue to be far less than the
statutory allowances, with the exception of one S 10,00^
fine7S and one $21,000 fine, which was assessed under
another statute . Another notable exception was the as-
sessment of $132,000 in civil penalties against seven
individuals who looted shipwrecks within a National Paris
and a National Marine Sanctuary . 76 Typically, however,
the average fine imposed is under $500, but hours of



community service also ate required. Denial of access to
public lands or monuments is imposed on many defen-
dants during their probationary periods."

If a general trend can be seen through analysis of the
LOOT Clearinghouse cases thus far, it is clear that ARPA
prosecutions are increasing, but it is leas likely that a
prosecution is brought under ARPA alone ." Federal
statutes governing theft and embezzlement of govern-
ment property or destruction of government property
(Sec Page 4) usually are included along with the ARPA
counts. Attorneys may be more willing to prosecute
exclusively under ARPA where the defendant has a prior
ARPA conviction, whether felony or misdemeanor, since
after one conviction there is no felony threshold with
regard to damage to the archeological resource, and the
maximum penalty is now up to five years imprisonment
and/or as much as $250,000 in fines .

There still appears to be a reluctance on the part of
prosecuting attorneys to include the additional civil
damages that are available under ARPA. In one cue,
although information as to civil liability was presented in
detail to the Grand Jury, the attorneys on the case elected
not to pursue civil prosecution . The defendants escaped
fines of several thousand dollars, paying only the criminal
fines and receiving suspended sentences in favor of 5
years probation with 100 hours of community service to
be performed . In another case involving an underwater
site, the attorney elected not to prosecute underARPA at
all, rationalizing that the court might not consider
"diving' for artifacts to be covered under the statute,
which speaks to "digging ." The LOOT report correctly
pointed out that such a rationale would not have
prevented prosecution under the National Historic
Preservation Act, (See Page 2), which makes it a violation
to remove artifacts from Federal property in any manner .
Pre-trial agreements or plea bargaining also account for
the dropping of ARPA counts in exchange for guilty pleas
to lesser offenses. There are two possible explanations
for this . Perhaps United States Attorneys continue to have
doubts about prosecuting under ARPA because of pos-
sible negative statutory interpretations or questions
about whether the defendants' activities would really
satisfy requirements for an ARPA violation . Alternatively,
the potential for violators to receive significant criminal
penalties under ARPA may have been shown to be a
useful element in effective plea bargaining .

A note of cautiomi is appropriate here . Several factors
greatly influence the quality and accuracy of current
ARPA enforcement documentation . A large number of
Federal agencies are required to respond to the annual
NPS questionnaire,79and the accuracy and completeness
of those responses vary widely depending upon the inter-
est and expertise of the person filing out the form .
Cumulative figures are skewed because neither the
Department of Transportation nor the Justice Depart-
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went provides responses to the questionnaire that cor-
roborate media reports and other independent informa-
tion about their activities relative to ARPA violations ao
and prosecutions . The LOOT case forms usually are com-
pleted and submitted• ' by Forest Rangers, Park Rangers,
and Regional or State Archeologists, who, in nun, are
getting their information from agency patrol reports,
United States Attorneys, newspaper or magazine articles,
and, occasionally, court records. 82 The case reports are
limited to known archeological sites .

Interpretulon of what constitutes a "case' in the LOOT
forms also depends upon the informant . LOOT reports
include "incidents' that resulted in the assessment of
fines-an occurrence that requires some sort of formal
procedure-yet the report is silent as to dates of arrest,
indictment, hearing, or trial. Conversely, there are LOOT
reports that clearly reflect that a hearing or trial has taken
place, but there is no information as to the forum of that
proceeding or as to whether the penalties assessed were
civil or criminal in nature . Furthermore, even when dis-
tinction is made between criminal and civil penalties, the
nature of the criminal punishments-felony or mis-
demeanor-are omitted . ARPA violations are often docu-
mented, but many of the LOOT reports do not indicate if
the actual charges brought were under ARPA or another
statute or both . When statutes are cited, there are often
omissions as to which counts were dropped during plea
bargaining or which counts are included in the resulting
guilty verdicts . Amounts that are listed as 'fines' are
sometimes really the value of item's forfeited, and there is
confusion among the individual reporters as to what is
meant by the terms "restitution,' 'fine,* 'forfeiture,' and
"court costs ." On occasion, an agency will have so many
violations that it literally stops counting and begins
generalizing .83

Conclusion

The legal background of archeological resources protec-
tion is long, reflecting more than 100 years of public
concern to preserve the material evidence of the nation's
past. That concern has changed over time, and since the
late 1970s efforts to integrate research, public education,
and law enforcement to further safeguard these irreplace-
able parts of our heritage have increased . The enactment
of ARPA was a major result . Along with ARPA, there now
is a significant body of law available to those who are
responsible for protecting archeological .resources from
looting and vandalism . Case histories demonstrate that
effective enforcement has increased, especially when
conducted as part of a larger program of archeological
resources stewardship and public awareness . Often,
these cases have inspired the public's interest in its
heritage and fostered a wider understanding of its rich
cultural past.
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1 . Some of the areas In the Southwest, Pacific Northwest, and Alaska, In particular . cover many hundreds of square miles, over terrain
with high levels of inaccessibility .

2 . PL 9695, as amended by PL 10(-555 and 100§SS& 16 U .S .C . 470aatnm . (1988) .
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7 . 108 Md. 220,70 A. 113 (1908) .

8 . Welak V. Swasy, 214 U .S. 91(1909) .
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power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as dean, well-balanced
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similar concerns and acting pursuant to a New York State Enabling Act, adopted Its Landmarks Preservation law in 1965 . . . The New
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that 'the restriction imposed ace substantially misted to the promotion of the general welfare and not only permit reasonable beneficial
use of the landmark site but also afford appellants opportunities further to enhance not only the Terminal site proper, but also other
properties' 1438 U .S . 138 (1977)] .

10 . P.L. 59.209, 16 U .S.C. 431(33 (1906) . The historical background of this law is the topic of The Antiqulti !Asst of 1906, by Ronald
F. Lee, National Park Service, Washington, DC, 1970MS order number PB284061) . See also Hal Rothman, Preserving Different Pious:
The American National Monuments, University of Illinois Press, Chicago, IL, 1989 .

11 . Section 432 of the Antiquities Act provides that permits will be issued for examination, excavations and gatherings of objects when
such activities are undertaken for the benefit of reputable muscums, universities, colleges, or other recognized scientific or educational
institutions, with a view to increasing the knowledge of such objects, and that the gatherings shall be made for permanent preservation
in public museums' Currently, most Federal agency permits are issued under the authority of ARPA .
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20.36 C .F.R . Pats 61 .

21 .36 C1.R Part 60, in conlu action with Exec . Order No . 11593, Protection and Enhancement of the Cultural Environment, May 13,
197106 F .R . 8921), implements the necessary cooperation between State and Federal agencies to Inventory and ensure the preservation
of non-federally owned 'aite, structures . and objects of historical, architectural, or archeological significance'

22 . 36 C .F.R . Part 800 incktdes the regulation published by the Advisory Council on Historic Preservation to Implement Section 106
of NHPA. Federal 'undertaking' range from construction, rehabilitation, and repair projects to transfers or demolition of Federal
properties . Assessments result in one of three determinations : (a) no effect; (b) no adverse effect, i.e ., one or more historic properties
will be affected, but the historic qualities that make them significant will not be harmed ; or (c) adverse effect, i.e ., the undertaking will
cause harm to one or more historic properties. See the Advisory Council on Historic Preservation publication: Fact Sh mor*Ing with
Ssalon 106. Washington. DC, revised September, 190, pp . 34 . The basic step to arrive at a determination are : (1) identification and
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an agreement outlining measurer to reduce, avoid, or mitigate any adverse effect ; (4) a period of time for comment by the Advisory
Council on Historic Pre serration ; and (S) Implementation of the particular Federal protect under the terms of the agreement .

If there is s memorandum of agreement (MOA) developed during Step 3 of the Section 106 process, ACHP may review and accept it,
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has begun, the Federal agency may choose to teitart the Section 106 process or notify the Secretary of the Interior according to section
4(a) of P.L 93-291-
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agencies and to ensure that they exercise caution so that their activities do not destroy uninventorted sites . Section 110 guidelines are
located at 53 F .R . 47274746 (February 17, 1988) .

24 . 36 F .R 8921(1971), reprinted in 16 U .S.C . 470h2 (Supp. IV 1980).

25 . This settles the question ofwhetherprhate interests could be required to pay costs of protecting archeological or historical resources
that would otherwise be destroyed by their activities .

26. P.L. 86523, as amended by P.L . 93291 ; 16 U .S.C. 469d69c (1974).

27. The NHPA (Note 26) also authorizes project and project planning funds to be used in this manner . A Federal agency may exceed
the 1 percent limitation with the concurrence of the Secretary of the Interior, which is based upon a review by Interior's Departmental
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28 . P.L. 9695, 16 U.S.C . 470&a-E (1979).

29 . P .L . 100 .555, approved October 28 .1988 ; P1 . 100388, approved November 3, 1988 ; 16 U .S .C . 470aa§mm.

30.43 C .F.R. Part 7, Department of the Interior, 36 C.F .R. Part 296, Department of Agriculture ; 18 C.F.R . Part 1312, Tennessee Valley
Authority; 32 C.F.R. Part 229, Deportment of Defense .
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is on !he statutory definition of 'archaeological resource' which means 'any material remains of human life or activities which are of
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providing scientific or humanistic understandings of past human behavior, cultural adaptation, and mixed topics' ; and `material
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which such evidence is situated' flume follows an extensive hat of classes of material remains, which will be considered archeological
resources, but it should'be understood that the list Is not all-inclusive . 18 C.F.R. Part 1312.3 (1984).

32.1611 .S .C . 470ee(d) .

33 . 18 C .F .R. Pan 1312 .4 and 1312.15 (1984).

34 . 16 U .S .C . 470fr-gg .

35 . For a state-by-state analysis of alternative statutes see Figure 1 .

36 . Although there Is considerable documentation I n some Federal agency files, e .g ., NPS and USDA Forest Service records, as to
Aniqu 'ties Act violation. the citation for those violations appear to be the exception rather .han the norm . In act, It is x.t clear as
to how the various agencies have coordinated their activities in order to enforce the Antiquities Act, and there is some confusion as to
what has actually constituted a violation . See the NPS Antiquities Act flies, W34, 1949 . 1981, with accompanying correspondence .
Thus, a legislative objective for ARPA was to provide improved enforcement authority .
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For an anecdotal, yet thorough discunion of ARPA in legislative process, see Janet L Friedman, 'A Drama In Three Acts,' and Laura L .
Heaty,'ARPA Enacted: The Legislative Process' both in an edition of American Archaeology devoted to 'A History of the Archaeological

Resources Protection Act : law and Regulation' Vol 5, No-2, 1985, pp. 82 and 90 .

Final Uniform Regulations were Issued at 43 C .F.R. Pan 7 (Department of the Interior), 36 C .F .R. Part 296 (Department of Agriculture),

18 C.F .R . Pan 1312 (Tennessee Valley Authority), and 32 C .F.R. Pan 229 (Department of Defense), first published at 49 F .R. 1017-1034

(1984) ; Supplemental Regulations at 52 F .R. 91659170 (Department of the Interior) (1987) ; and amendments to the uniform regulations

at 52 F.R . 47720 .47722 (1987) .

37 . P.L. 100 555 and P.L 100.588 (1988) .

38 . See .generaty : CRMBulletin, Vol . 11, Special Issue : Archeology and the Federal Government, compiled by George S . Smith, Francis
P. McManamon, Ronald D. Analone, James W . Hand, and James C . Maxon, National Park Service, Washington, DC, 198& Saving the

Past for the Future, Actions for the 9Gk§ Final Report Taos Working Conference on Preventing Archaeological Looting and
VanddHsm, Society for American Archaeology, Office of Government Relations, Washington, DC, 1990 ; and Federal Ardtrology
Report, Vol . 3, No . 2, p. 1, National Strategy for Federal Archeology, Secretary of the Interior, 1990 .

39 . P.L 89670, 49 U .S .C. 1651-1659 (1976).

40 . The DOTA Section on Preservation of Public Areas (49 U .S .C . 1653(()) does not specifically define 'historic site' but in Stop H-3
Association v. Coleman 1(1976, CA9 Hawaii) 533 F2d 434, denied 429 US 999, 97 S . Ct . 526, 50 L . Ed 2d 610), the Court held that the
determination made by the Secretary of the Interior that a site *may be eligible for inclusion in the National Register of Historic Places'
was sufficient to establish historic significance so as to have the site come under the 'mandates of 49 U .S.C . 1653(f) and 23 U .S.C . 138 .
Section 1653(1) requires that the Secretary of Transportation "shall cooperate and consult with the Secretaries of Interior, Housing and
Urban Development and Agriculture, and with the Sores in developing transportation plans and programs that include measures to
maintain or enhance the natural beauty of the lands traversed . . .with the stipulation that the Secretary of Transportation not approve
programs which will require the use of any publicly owned land from . . an historic site of national, State or local significance'

41 . P .L. 91-190.42 U .S.C. 43214361 (1976).

42 .42 U.S.C . 4332(1) o(NEPA specifically identifies such considerations forthe EIS as "aeahetically and culturally pleasing surroundings .
. .preserv(ation) of important historic, cultural and natural aspects of our national heritage . . and an approach to the maximum attainable
recycling of depletable r sou ces "

43 . NO, a Velde, 451 F . 2d 1130 (4th Cir. 1971) . See also Stop H-3 v. Brinegar, 389 F . Supp . 1102, 1110 (D . Hawaii 1974) ; Save the
Courthouse a Lynn, 408 F . Supp. 1323, 1340 (S .D.N .Y. 1975).

44 . P.L 95341(1978) . Applicable regulations promulgated pursuant to Section 10(a) ate located at 43 C .F .R . Part7 .7 and 7 .35, regarding
ARPA permits . Specific details regarding consultation, permits, and notifications to Indian Tribes are located at 25 C .F.R. Pan 262,
Protection of Archaeological Resources, Bureau of Indian Affairs . These regulations were proposed on January 25, 1990 (55 F .R .
25842583) and ate expected to be published in final in 1991 .

45. P.L. 89.508, 80 Suit . 309,4 C .F.R. Par 2 .

46. For a detailed treatment of site damage assessment see : D . Lear . `CIWI Responsibilities Under the Federal Collections Act of 1966'
background paper in Cultural Resources Law Enforcement, compiled by P . Davis and D. Green, Second Edition, Forest Service,
Southwestern Region, Albuquerque, NM, 1981 ; also, H . Christensen, K . Mabery, M . McAllister, and D . McCormick, 'Cultural Resources
Protection: A Predictive Framework for Identifying Site Vulnerability, Protection Priorities, and Effective Protection Strategies'
Symposium Proceedings, Tools to Manage the Past, edited by J . Tainter and R . Hamre, May 26 . 1988, Grand Canyon, AZ, pp . 6880 ;
also Linda F . Carnes, Roy S . Dickens, Jr ., Linda France, and Ann Long, Cost Anatyeis of Archeological Activities at Eight Southeastern
Sites, National Park Service, Washington, DC, 1986 . Regulation for determinations of archeological or commercial value and cost of
restoration and repair in penalties assessments for violations of ARPA ate located at 43 C .F .R . Part 7.14 .

47 . Act, March 311875, c . 144 Section 2, 18 Stat 99 ; amendments: P1. 93203, Title VII Section 711(b), (fornteriy Title V!, Section
611(b)), Dec . 28, 1973; 87 Suit . 882, renumbered P.L 93-567. Title I Section 101, Dec. 31, 1974, 88 Stat . 1845, added item 665 .

48 . See United States v. Cowan (D. Az . November; 1987).

49. The LOOT Clearinghouse provides case reports relevant to this statute . 18 U .S .C . 1632 also provides penalties for those who aid
and abet activities covered under 18 U.S .C . 1631 .

S0. Statutes such as these do not contain language specifying that artifacts must be found on the property; the language simply authorizes
the atate'by gift oa purtloac' to t,equire private land that i deemed to be tai hl tune adgntficisee . See, for example : Alaska c . 35, a
41 .35 .060; or N .M. 18660 and 18.610C .

51 . A .R.S . 41 .865 and A .R.S . 41 .866 (effective July 5, 1990) . Amendments also were made to the existing public health statutes governing
disinterments of dead bodies to harmonize existing law with the new laws (A .R .S . 36861, effective July 5, 1990) .
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52. The annual report to Congress on the Federal archeology program is based upon Federal agency responses to a qucuionnaire
distributed at the end of each fiscal year . The most recent publication, Federal Arch eology: tine Current Program (Department of the
interior, Washington, DC. 1989 GPO order number S/N 024005-010572), covers activities in fiscal years 1985 and 1986 . A draft report,
Federal Archeology : 1987 Activities and Results, covering activities through fiscal year 1987 is nearing completion . Sec Ch . 5, p .2 .
Statistics for subsequent years have been compiled for use in this Technical Brief .

53 . 'Four Corners§ refers to the place where the State lines of New Mexico, Utah, Colorado, and Arizona intersect . It is an area rich in
prehistoric sites from the archeological periods known as Pueblo 1,11, and III . Included in these kinds of sites arc National Past Service
units such as Mesa Verde and Chaco Canyon.

54 . Carol A . Bassett, The Cuhurc Thieves', Science 86, July/August, 1986, p .22 . See Problems Protecting and Preserving Federal
Archeological Resources, General Accounting OSrce Report GAO/RCFD8&3, Washington, DC, 1988 ; and the legislative history for
the 1988 amendments to ARPA, House Reports No . 100791, Pt . I (Committee on Interior and Insular Affairs) and Senate Reports Nos .
100566 and 100569 (Committee on Energy and Natural Resources) .

55 . Federal Arc*eology: fire Current Program, Ch . 5, p . 30 (1989), and the draft report for fiscal year 1987, Ch . 5, pp 2-3 .

56 . Examples of such authorities ate State statutes for trespass or cultural properties protection statutes, Federal criminal statutes such
as 18 U .S .C . 1361, Damage to Government Property, or National Park Service and USDA Forest Service regulations such as 36 C .F .R .
Part 2.1(aX1)(ii), taking of potsherds from public land, or 36 C .F .R . Part 2 .10(BX10), camping outside a designated area .

57 . In total, the Forest Service, Bureau of Land Management, Fish and Wildlife Service, and National Park Service manage nearly 700
million acres of Federal land.

58 . Note 54, page 33 .

59 . United States v. Jacques, CR 83 .129-FR (D . Or ., 1983), lasting three years . See also, the Channel Islands case listed in the LOOT
clearinghouse that began in 1987 and involved more than 20 defendants (See Note 78) .

60 . Authority for the annual report is provided by the Reservoir Salvage Act of 1960 (P .L. 86523; 74 Stat . 220, 221 ; 16 U .S .C . 469) as
amended by the Archeological and Historic Preservation Act of 1974 (P .L . 93-291 ; 88 Stat . 174 ; 16 U .S .C . 469) . Under this Act the
Secretary of the Interior is to prepare and submit an annual report to the Congress each fiscal year on the projects, results and costs
undertaken in the Federal archeology program . In addition, the National Historic Preservation Act of 1966 (P.L . 89-665 ; 80 Sta . 915 ;
16 U .S.C . 470) as amended (P .L . 91-243 ; P .L . 9354 . P .L . 94422, P .L . 94.458, P .L . 96-199, P .L. 96244, P .L. 96-515) requires Federal
agencies, to the extent permitted by law and within available funds, to provide information, suggestions, estimates, and statistics to
further the purposes of the Act . The report also is mandated by the Federal Land Policy and Management Act of 1976 (P.L . 94-579; 90
Stat . 2743 ; 43 U .S .C . 1701), which is the primary basis for managing cultural resources on the public lands . Finally . ARPA directs the
Secretary of the Interior to provide a separate component of the annual report that deals specifically with Its provisions, including the
permitted and unauthorized uses of archeological resources on public lands .

61 . Briefing Statement, NPS Archeological Assistance Division, January 27, 1989, page 3 .

62 . The regulations were adopted in February 1984, (See Notes 29 and 30) .

63 .16 U .S .C . 470cc amended at 102 Stet . 2983 (Nov . 3, 1988) .

64 . Ibid .

65 . 16 U .S .C . 470mm, adding Section 14 to ARPA .

66 . Prior to the issuance of ARPA uniform regulations, this section to some extent created a due process problem since there were no
mechanisms for the issuance of permits . Therefore, agencies published notices in the Federal Register clarifying that permits pending
ARPA regulations would continue to be processed under the applicable sections of the Antiquities Act . Such publication also served
as a reminder that ARPA neither amended nor replaced the Antiquities Act . See D . Green, 'Prosecuting Under ARPA :What to Do Until
the Regulations Arrive,' in Cultural Resources Lau , Enforcement, p . 64, note 49.

67 . This fourth proof defines the line between a felony and a misdemeanor, the later involving damages of $500 or less . Felony
convictions for ARPA violations through 1984 carry a fine of cap to $20,000 and two years in prison, or both, for the first offense . After
1984 the Comprehensive Crime Control Act (18 U .S .C . 3623) standardized maximum penalty amounts, allowing up to S 100,000 for
the first misdemeanor offense, and up to $250,000 for the first felony offense committed by individuals . The respective amounts are
doubled when an organization, rather than an individual, has committed the violation . Although ARPA exempts arrowheads from
surface collection, such collection is still in violation of the Antiquities Act, except in the Ninth Circuit under Darts, as well as under
the Theft of Government Property statute, 18 U .S .C . 641, (See Note 50) .

68 . in this case, Shumway was found not guilty as to the two felony ARPA counts, but guilty as to destruction of government property .

69 . K . Jones and Guevara were scntenceu each to 1 year in jail and a S 1,000 fine ; while T. Jones received an 18-month jail sentence
and $1,000 fine .
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70. Civil fines based upon site damage assessments were levied in Brady (See page 7), but the $38,479 .42 was declared uncolleetlble

l in 1982 . Collection of another civil fine of $18,216 for damage to I I separate areas in a 1981 case (See LOOT Clearinghouse) was
attempted under the Federal Collections Act and declared uneollectible in 1984 .

71 . See LOOT Clearinghouse case, November, 1981 .

72 . P . Nickens, S . Larralde, and G . Tucker, Jr., "A Survey of Vandalism to Archaeological Resources in Southwestern Colorado' Bureau
of Land Management Cultural Resources Series, No . 11, Denver, Colorado, 1981, pp . 12, 24 .

73 . These figures arc misleading to some extent, since in one case prosecuted under another statute there were a total of 20 defendants .
See LOOT Clearinghouse report on the Chattel Islands shipwreck case prosecuted under NOAA regulations and the California Penal
Code (See Note 76) .

74 . In the Lower Suwanee digging case (November 5, 1987, LOOT Clearinghouse report) the judge reduced the $200 civil fine on each
defendant to $60 'because they didn't find anything

75 . St . Francis National Forest case Qanuary, 1987, LOOT Clearinghouse report) .

76. Shipwreck Looters Fined $132,000 in History s Biggest Case,' Channel Islands National Marine Sanctuary Press Release, October
25 . 1990 . Altogether in this case, 20 individuals were charged with 52 civil and criminal violations of Federal and State laws . The largest
single civil fine was $100,000 assessed against the dive boat operator for violating National Oceanic and Atmospheric Administration
regulations regarding historic shipwrecks within a National Marine Sanctuary .

77 . Lack of access aside, some known offenders will not be decreed . Convicted looters and vandals simply move their activities into
other States .

78 . It is important to note that the second jury trial felony conviction under ARPA occurred in 1990 . The 'Dry Hill* case involved 10
defendants who looted an unrecorded site in the Cherokee National Forest that contained burial remains of the Eastern Band of the
Cherokee . The caw resulted in 10 felony convictions, 4 misdemeanor criminal convictions, $3,290 .62 assessed in fines, $11,500 ordered
in restitution, and prison sentences varying from 6 months to 22 months for some of the defendents . Additional penalties included
probationary periods of up to 5 years, with 3 defendants required to provide 300 hours each in community service . All defendants
were banned from the National Forest for their . espective probationary periods . (United States v. Osariton, No . 290 .73, E .D . Tennessee,
October 1990) .

79. Among the agencies required to respond are the Bureau of Land Management, Bureau of Reclamation, Fish and Wildlife Service,
Mineral Management Service, National Park Service, Territorial and Insular Affairs, Department of)usuce, Department of Labor, National
Air and Space Administration, National Capitol Planning Commission, Pennsylvania Avenue Development Corporation, Tennessee
Valley Authority, Federal Aviation Administration, Federal Railroad Administration, Urban Mass Transit Administration, Veterans
Administration, Department of Education, Department of Energy, Federal Energy Regulatory Commission, Environmental Protection
Agency, Federal Communications Commission, General Services Administration, Department of Health and Human Services, Depart-
ment of Housing and Urban Development, Bureau of Indian Affairs, Forest Service, Rural Ekctrificatton Administration, Soil Conser a
tion Service, Economic Development Administration, the Army, Navy, and Air Force, and the Army Corps of Engineers .

80 . Although the Department of Justice audits the 192 United States Attorneys on a monthly basis, there is no section of the audit that
references cultural resources crimes .

81 . Sometimes agroup of LOOTforms accompany the annual report questionnaire, but often these are sent sepnratelyto NPS throughout
the year .

82 . LOOT Clearinghouse, Preliminary Draft prepared for the Society forAmerican Archaeology Anti-Looting Working Conference, Taos,
New Mexico, May 7-12, 1989, by the NPS Departmental Consulting Archeologist, Archeological Assistance Division, Washington, DC .

83 . The 1988 report on the annual questionnaire from TVA sates the frustration : 'We have hundreds of sites being looted . We are
documenting thy destruction, but we are seldom able to document the individuals doing the digging, or how marry acts of digging have
produced the appalling conditions we document .'
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THE ARCHAEOLOGICAL RESOURCES PROTECTION
ACT OF 1979: PROTECTING PREHISTORY

FOR THE FUTURE

Lorrie D . Northey*

The nation's archaeological resources are an endangered species .
Construction, agriculture, and mining destroy many archaeological sites
each year.' Other resources are destroyed or damaged by illegal exca-
vation, removal, or vandalism .'

Federal and state laws protecting archaeological resources have
failed because their enforcement provisions are inadequate .' In partic-

* A.B . 1976, University of California, Berkeley, M .A. Old World Prehistory, 1979,
University of Chicago, Candidate for J .D. 1982, Harvard Law School .

I . "All these nonrenewable sources of data are disappearing at a rate that has
increased almost geometrically since World War 11 . . . ." Davis, The Crisis in American
Archaeology, 175 Sct . 267 (1972) .

The land grading techniques used in modern construction and agriculture destroy
many archaeological sites . In the Mississippi River Valley, for example, hundreds of
thousands of acres have been cleared in the last 20 years to create "new" farmland, and
many little knolls and levees containing archaeological sites have been levelled in the
process . Id. at 268-69 .

Professor Davis cites other examples of the destruction that has occurred since World
War 11 . On the island of Oahu, 65% of the known archaeological sites have been destroyed,
largely by urban expansion and agricultural development . Id . at 269 . Around the northern
Great Lakes, resort development has ravaged untold numbers of important prehistoric
sites . A Michigan developer advertised in the Detroit News on F.- ti . 21, 1971 : "140 acres,
historical Indian grounds, stone carvings, lore, artifacts . A fioins . . . Michigan's only
known petroglyph site . Top-notch land development ." Id . And in Vermont, a large pre-
historic site rich in information and artifacts was "bulldozed into oblivion sometime be-
tween 1960 and 1%5 for a housing development ." Id . (quoting personal communication
with W. Haviland) .

See also Hochfield, Plundering Our Heritage, ART NEWS, Summer 1975 . at 30 .
2 . See, e.g ., Vandalizing America's Heritage, U .S. NEWS & WORLD REF., Nov. 19,

1979, at 76 .
A recent newspaper article quoted the following observation of an Arizona archae-

ologist : "We're losing our archaeological heritage so fast that . . . in 10 or 20 years we
won't have any sites left except protected national monuments . . . . It's not just back-
packers picking up a few arrowheads . What's occurring is systematic looting for commercial
purposes . . . ." N.Y. Times, June 17, 1979, ° 4, at 20, col . 3 .

3 . All 50 states have passed laws affording some protection to their archaeological
resources. At least 43 states prohibit excavation, damage or removal of archaeological
resources on state lands except as authorized by state officials . State regulations have had
little deterrent effect, however, on the illegal activities of pothunters, treasure hunters and
vandals . See Vandalizing America's Heritage, supra note 2 . In general, this ineffectiveness
derives from insufficient penalties and limited enforcement . Violations are merely mis-
demeanors and fines are small, ranging from $100 or 30 days in jail or both in Delaware,
DEL. CODE ANN . tit . 7, 1) 5306 (1974), to $1000 plus the value of the lost or damaged
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ular, the Antiquities Act of 1906,' which has provided the primary pro-
tection for archaeological resources on federal lands, was rendered vir-
tually unenforceable by United States v . Diaz,' which held that the Act's
penalty provisions were unconstitutionally vague .

Congress recognized the need for more effective protection for the
nation's archaeological resources, and, in 1979, enacted the Archaeo-
logical Resources Protection Act' (ARPA) . ARPA is designed to over-
come the deficiencies of the Antiquities Act ; it authorizes stiff criminal
penalties for illegal disturbance of archaeological resources and provides
a framework for the protection and development of the nation's archae-
ological resources.' Several federal agencies are presently writing a set
of regulations to implement ARPA .'

This article explains ARPA, examines the regulatory problems under
it, and suggests solutions to these problems through proposed amend-
ments and regulations . The article is divided into three sections : Section
I outlines the problem of archaeological resource protection in the United
States; Section 11 discusses the major provisions of ARPA and how they
address the problems outlined in Section 1 ; and Section III examines
several regulatory problems under ARPA .

1. THE PROBLEM OF ARCHAEOLOGICAL RESOURCE PROTECTION

A . What Are Archaeological Resources and Why Do We Want to
Protect Them?

An archaeological resource is evidence from which an archaeologist
can extract information concerning past human life .' The most obvious

property in Hawaii, HAWAII REV . STAT . 5 6E-1I (1976) . The penalty provisions are often

not enforced . See Moratto, Archaeology in the Far West, Mo. ARCHAEOLOGIST, Jan .-June

1973, at 19, 23-25 .
4 . 16 U .S .C . 44 431-433 (1976 & Supp. III 1979) .

5 . 499 F.2d 113 (9th Cit . 1974) .

6 . 16 U.S .C . 43 470aa-47011 (Supp . III 1979) .

7 . Id . 1470aa . See also H .R . REP . No . 311, 96th Cong ., 1st Sess . 7, reprinted in

1979 U .S . CODE CONG . & AD. NEWS 1709, 1710 Ihereina(ter cited as HOUSE REPORT)
.

8 . Uniform regulations are being promulgated by the Secretaries of the Interior,
Agriculture and Defense and the Chairman of the Tennessee Valley Authority in consul-
tation with other federal agencies, the states and Native Americans pursuant to 4 10(a)

of ARPA . 16 U .S .C . 4 470ii (Supp . 111 1979) . Because various agencies participate in public
land management, Congress saw a need for a set of uniform regulations applicable to all
federal lands and easily comprehensible to the public . HOUSE REPORT, supra note 7, at 12,

reprinted in 1979 U .S . CODE CONG . & AD. NEWS at 1715
. Each federal land manager may

promulgate additional rules and regulations as needed so long as they are not inconsistent
with the uniform regulatory scheme . 16 U .S .C . 4 470ii(b) (Supp . III 1979) .

9 . The following discussion from F . HOLE & R
. HEIZER, AN INTRODUCTION TO PRE-

HISTORIC ARCHAEOLOGY (3d ed . 1973) is instructive on the meaning of the term "archaeo-

logical resource" :

Archaeological data consist of mud, clay, stone, bone, and fibrous objects, and so they will
remain unless they are given a cultural interpretation . Then they become bricks, pottery, pro-
jectile points, remains of meals, and basketry, used and discarded by living peoples in the
normal routine of gaining a livelihood . . . .
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example of an archaeological resource is an artifact, which is "anything
which exhibits any physical attributes that can be assumed to be the
results of human activity ."" Artifacts may be objects manufactured or
modified by man, such as tools, baskets, pottery, jewelry, rock paintings,
or they may be other physical evidence of past human activity such as
food refuse, hearths, kilns, storage pits, structural remains, postholes,
pithouses, or irrigation canals ." Other examples of archaeological re-
sources include human remains, which can answer many questions con-
cerning past human life ." The sites in which artifacts and human remains
are found are themselves archaeological resources ." The relationship of
artifacts to one another in a site, a site's location in relation to other
sites, and a site's sediment deposits, floral and faunal remains, and phys-
ical environment all can provide information about the activities of its
inhabitants ." When archaeologists turn to other disciplines in their at-
tempt to understand the past," other kinds of evidence become neces-
sary. Geological formations, non-human paleontological sites, sediment
cores from lake bottoms, and other environmental evidence all contribute
to an understanding of human adaptation to environmental changes ."'

The basic and tangible data we use are derived from the survey and excavation of ar-
chaeological sites . The data might be treated simply as objects, but if we did so we should not
be able to use them in reconstructing prehistoric cultural systems, because the essence of a
system is its organization . What we must look for in archaeological data, therefore, are the
attributes that pertain to organization . They are distribution, relative size, number, spatial
arrangement, and hierarchy . These aspects are important with whatever archaeological data we
are studying, be they sites, houses, artifacts, or burials .

Id . at 308 .
10. R . DUNNELL, SYSTEMATICS IN PREHISTORY 117 (1971) .
I1 . See F . HOLE & R, HEIZER, supra note 9, at 308 .
12 . Osteological analysis of human remains can produce a wealth of information

about demographic composition, disease and nutrition . See G . ACSADI & J . NEMESKERI,
HISTORY OF HUMAN LIFE SPAN AND MORTALITY (1970) ; D . BROTHWELL, DIGGING UP BONES
(1963) . From this information we may draw inferences regarding social structure, see. e .g .,
Tainter, Behavior and Status in a Middle Woodland Mortuary Population from the Illinois
Valley, 45 AM . ANTIQUITY 308 (1980) ; Rothschild, Mortuary Behavior and Social Orga-
nization at Indian Knoll and Dickson Mounds, 44 AM. ANTIQUITY 658 (1979), or cultural
conflict, see, e .g ., Owsley, Berryman & Bass, Demographic and Osteological Evidence
for Warfare at the Larson Site, South Dakota . PLAINS ANTHROPOLOGIST MEMOIRS, Nov .
1977, at 119 .

13 . F . HOLE & R . HEIZER, supra, note 9, at 308 .
14 . Id. For further discussion of the way archaeologists reconstruct past behavior

from archaeological remains see generally M . SCHIFFER, BEHAVIORAL ARCHAEOLOGY (1976) .
Study of a site's sediment deposits may reveal its stratigraphic and hence chrono-

logical position, and information concerning its formation and growth . Renfrew, Archae-
ology and the Earth Sciences, in GEOARCHAEOLOGY 1, 3-4 (D . Davidson & M . Shackley
eds . 1976). Study of a site's location may also reveal the resource exploitation strategy
of its inhabitants . Id. at 5 . See also K . BUTZER, ENVIRONMENT AND ARCHAEOLOGY (2d ed .
1971) for a comprehensive discussion of the reconstruction of past environments and The
use of that information in archaeological investigation .

15 . See F. HOLE & R . HEIZER, supra note 9, at 25-39 .
16. Although not strictly speaking "archaeological data" under the common defi-

nitions, see supra note 9, archaeologists make increasing use of these resources . See supra
note 14 .
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By studying and analyzing these resources, archaeologists can re-
construct how North America's early inhabitants lived . They can ex-
amine the technological development, social structure, warfare, subsis-
tence strategies, reaction to climatic change or population growth,
diseases, migration, or art ofparticular sites, cultures, or man in general ."
The unexplored questions and the types of archaeological resources that
can be used to answer them are by no means fixed ; they both expand
as the knowledge of past human life and archaeological technology and
methodology improve."

North America's archaeological resources reflect a rich and diverse
cultural heritage. Evidence of man's occupation of North America has
been accumulating since the first settlers crossed the Bering Strait some
30,000 years ago ." From the projectiles, knives, hearths, and remains
of butchered bison and mammoths at hunting sites in Clovis and Folsom,
New Mexico, Lubbock, Texas, and Sequim, Washington, archaeologists
can reconstruct the activities of the early "big-game hunters ."' Ar-
chaeologists trace cultural developments, political conflicts, and demo-
graphic changes in the American Southwest from the ruins of the pit-
houses and cliff dwellers at Mesa Verde, Arizona, Chaco Canyon, New
Mexico, and elsewhere ." They can visualize the longhouses and cere-
monial structures of early Midwestern agricultural communities from the
pits, postholes, and mounds that dot the landscape today ." They can
follow the seasonal migrations of Great Basin hunters and gatherers from
scattered traces of hearths, stone implements, seeds, and baskets ."

"Archaeologists have always been ready to exploit the natural sciences in order to
make the material remains of the past yield more information about human activities and
human history ." Renfrew, supra note 14 . at I .

17 . See F . HOLE & R . HEIZER, supra note 9, at 303-467 .

18 .

What is archaeological evidence to one excavator, or at one time . may not be considered as
such for another. Thus carbonized wood was not usually saved as data for dating until the
radiocarbon process was invented . Similarly . until techniques of flotation were developed,
archaeologists overlooked the seeds that might occur in the soil . What constitutes data thus
depends on what the archaeologist thinks is data as well as on its actual occurrence.

F. HOLE & R . HEIZER, supra note 9, at 87 .
19 . See J . JENNINGS, PREHISTORY OF NORTH AMERICA 47-70 (2d ed . 1974) ; Haynes,

The Earliest Americans, 166 Sci. 709 (1%9).
20 . See J . JENNINGS, supra note 19, at 81-125 ; 1 G . WILLEY, AN INTEL . UCTION TO

AMERICAN ARCHAEOLOGY, 37-51 (1966) . For an interesting discussion of the discovery of
the Manis Mastodon site at Sequim, Washington see R . KIRK & R . DAUGHERTY, EXPLORING

WASHINGTON ARCHAEOLOGY 24-43(1978) .
21 . See, e .g ., Whalen, Cultural-ecological Aspects of the Pithouse-to-Pueblo Tran-

sition in a Portion of the Southwest . 46 AM . ANTIQUITY 75 (1981) . See generally J . JENNINGS,

supra note 19, at 281-322 ; G . WILLEY, supra note 20, at 178-245 .
22 . See, e .g ., Ham, Cahokia and the Missipp§'an Emergence in the Spoon River

Area of Illinois, 68 TRANSACTIONS ILL . S T . ACAD . SCI . 414 (1975) . See generally J . JENNINGS,

supra note 19, at 220-80; G . WILLEY, supra note 20, at 246-341 .

23 . See G . WILLEY, supra note 20, at 343-56 . See also Thomas, A Computer Sim-
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Thus, to the archaeologist, archaeological resources 'offer a glimpse
of vanished cultures and some understanding of the relationship between
the past and the present .'' Archaeology also provides a unique perspec-
tive from which to study broader questions of cultural development and
environmental adaptation." To the Native American, however, an ar-
chaeological resource may not only contain important information about
the past but be an important current religious site deserving protection
from desecration by archaeological excavation . 2' Of course, archaeolo-
gists and Indians alike deplore the pointless damage and destruction of
archaeological resources .

B. Damage and Destruction of Archaeological Resources

No one knows how many archaeological sites there are in the United
States, or how many have already been destroyed, because archaeolo-
gists have surveyed only a small part of the country and have only
incomplete records of the destruction of sites ." Archaeologists in several
western states, however, estimate that fifty percent of the archaeological
sites in their states have been destroyed," and it is likely that an equal

ulotion Model of Great Basin Shoshonean Subsistence and Settlement Patterns in Moors s
IN ARCHAEOLOGY 671 (D. Clarke ed . 1972) and Thomas . An Empirical Test fur Stewwurd's
Model of Great Basin Settlement Patterns, 38 AM . ANTIQUITY 155 (1973) for an interesting
approach to investigating the seasonal rounds of Great Basin hunters and gatherers .

24 . See supra text accompanying notes 19-23 .
25 . See supra text accompanying note 17 .
26 . Native Americans treat many of these sites in a way alien to the Anglo-American

tradition . As one commentator recently observed :

Anglo-Americans in general consider Indian cultural locations as merely another form of property
(i.e . . a commodity) which can be bought, sold, demolished, used as visitor displays, or otherwise
manipulated by our market economy . This approach is not at all inconsistent with our treatment
of our own heritage materials . whether they are antiques, national monuments . or churches .
Even archaeologists have accepted this approach, since we perceive Indian sites and other
archaeological locations as 'cultural resources' which can be 'managed .' They are valuable
sources of scientific data . They can also be destroyed, after we have removed the information
that is relevant to our research designs . Nothing could be more foreign to many Indian groups,
especially to those that consider their cultural sites to be sacred ground or communal land which
ultimately belongs to the culture as a whole and therefore cannot be disposed of . Nor can these
sites be scientifically investigated by archaeologists, unless the research is done with the utmost
of care and the consent of the local community.

Winter, Indian Heritage Preservation and Archaeologists . 45 AM . ANrIQutSy 121 . 124
(1980) .

27. Surveys of archaeological resources on federal lands, although mandated by
Exec . Order No . 11,593, 3 C .F.R . 4 154 (1971), reprinted in 16 U .S .C . 4 470 a pp . a t 27-
28 (1976), have never been completed . U.S . GEN. ACCOUNTING OFFICE . ARE AGENCIES DOING
ENOUGH OR Too MUCH FOR ARCHAEOLOGICAL PRESERVATION? GUIDANCE NEEDED I I (1981) .
The Bureau of Land Management has surveyed less than 10%r of the 480 million acres of
public lands that it administers . Id . at 12 . The Water and Power Resources Service has
surveyed less than 10,000 of the 7 .5 million acres under its control . Id. The Forest Service
and the Army Corps of Engineers require surveys only in areas that will be affected by
land-disturbing activities . Id, at 13 .

28. Moratto, supra note 3, at 20.21 .
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or even greater percentage of the archaeological sites in other states
have been destroyed ." The principal activities threatening the remaining
archaeological resources are : (I) construction, mining, and other land
development activities ;10 (2) commercial looting or "pot hunting" ;" and
(3) individual treasure hunting and vandalism ."

Construction, mining, and other land development activities are rap-
idly diminishing the nation's archaeological resource base ." Federal law
requires federal officials to survey and salvage, if necessary, "signifi-
cant" archaeological resources discovered in the course of federally
funded or licensed activities." Developers, however, know that archae-
ological salvage work invariably causes delays and therefore sometimes
fail to report archaeological discoveries ." Even if all developers coop-

29. One witness before the Senate Committee hearings on ARPA estimated that
before the year 2000, 80 to 91P/c of the archaeological sites in the eastern half of Arkansas
will be destroyed by land-levelling activities . The Archaeological Resources Protection
Act of 1979 : Hearings on S . 490 Before the Subcomm . on Parks . Recreation, and Renewable
Resources of the Senate Comm. on Energy and Natural Resources . 96th Cong ., 1st Sess .
91 (1979) (statement of Charles R . McGimsey 111) [hereinafter cited as Senate Hearings] .
See also supra note 1 .

30 . See infra notes 33-38 and accompanying text .
31 . See infra notes 39-42 and accompanying text .
32 . See infra notes 43-49 and accompanying text .
33 . See supra note l . Particularly in the West, mineral resource development and

the siting of missile systems threaten massive destruction of archaeological treasures . It's

a Banner Year for Archaeology. U .S . NEWS & WORLD REP ., May 19, 1980 . at 72 .
34 . The Archaeological and Historical Preservation Act requires federal agencies to

ensure the preservation of significant archaeological resources affected by any federal
construction project or federally licensed or funded project, activity or program. 16 U .S .C .

4t 469-469c (1976 & Supp . 111 1979) . Project funds may be used to finance the necessary
-survey and salvage activities . Id. 1469c .

The requirement of "archaeological significance" has generated a considerable
amount of debate concerning the appropriate criterion for assessing the significance of

archaeological resources . See, e .g . . Raab & Klinger . A Critical Appraisal of "Significance"

in Contract Archaeology. 42 AM . ANTIQUITY 629 (1977) ; Glassow, Issues in Evaluating the

Significance ofArchaeological Resources . 42 AM . ANTIQUITY 413 (1977) ; Sharrock & Gray-
son, "Significance" in Contract Archaeology, 44 AM . ANTIQUITY 327 (1979) ; Raab &

Klinger, A Reply to Sharrock and Grayson on Archaeological Significance, 44 AM. AN-

nQutTY 328 (1979) ; Barnes, Briggs & Nielsen . A Response to Raab and Klinger on Ar-

chaeological Site Significance, 45 AM . ANTIQUITY 551 (1980) . Although it is beyond the
scope of this article to enter the fray, a few points are relevant . Department of Interior
regulations governing the determination of archaeological significance for purposes of
National Register designation consider a site "significant" if it has "yielded or may be
likely to yield, information important in prehistory or history ." 36 C .F .R . 11202 .6 (1980) .
The requirement is necessarily broad enough to encompass a diversity of sites of interest
today and in the future . But whatever the criterion for "significance," the requirement
is clearly intended to exclude certain classes of archaeological resources, and therefore
effectively diminishes the resource base . Its impact on future archaeological research is
uncertain, in part because "significance" is a "dynamic concept varying through space,
time, and even perhaps across investigators ." Sharrock & Grayson, s upra . at 327 .

35 . Hochfield, supra note I . at 30 . cites an example of a Los Angeles contractor
who knew months in advance that his housing project would destroy important prehistoric
village sites but waited until he built model homes to notify archaeologists . A few days
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crated with government officials, however, archaeologists would be con-
cerned that the needs of other development activities, rather than the
needs of archaeology, were determining the course of archaeological
research.' Resources destroyed now by salvage excavations will not be
available for future archaeologists who will probably have the back-
ground, methodology, and technology to get more information out of the
resources." Thus, the increasing incidence of salvage archaeology may
entail the loss of irretrievable information ."

later, having capitalized on the publicity value of the archaeological investigations during
the grand opening of his tract, he ejected the archaeologists and bulldozed the sites .

Because large numbers of archaeological sites are not mapped, developers may un-
wittingly submit out-of-date survey maps to authorities as proof that no sites will be affected
by their proposed projects . They may also do it "knowingly and with intent to mislead ."
Id. at 32.

36 . Recent articles commenting on the increasing "interest" in archaeological in-
vestigation are informative . One recent report noted, for example, that "(ijn addition to
several hundred college-sponsored projects, more than 400 government archaeological digs
are already under way at this time, including about 100 begun this year. . . . Most of these
scientific digs are being conducted in connection with federal construction projects
. . . ." It's a Banner )'ear for Archaeology . supro note 33, at 72 . Another article notes :

(Mluch of the spurt in archaeological projects stems from the availability of federal money for
checking likely sites in areas where dams, highways, and government structures are planned .
First authorized in 1974 as an effort to preserve historic evidence that was rapidly being destroyed
by new construction, the program provides government funds amounting to more than 10 million
dollars yearly . Widely known as contract archaeology, it is financing much of the boom this
year in historic American digs .

Digging Up America-The Archaeology Craze, U .S . NEws & WORLD REP . . May 22, 1978,
at 76 . Davis, supra note I, at 267 speaks of a "crisis'" in American archaeology stemming
from the widening gap between the rate of site destruction and the level of funding for
salvage work . It remains to be seen whether the current level and direction of activity
would be maintained in the absence of pressure to salvage rapidly disappearing sites .

37 . See supra note 18 and accompanying text .
38. As one commentator recently noted :

Illn recent years archaeologists have found themselves acting like retired movie gunslingers
with their .45s : the shovels may not have gone to the rubbish heap, but in many cases they
have quietly been hung back on the wall. There have even been instances in which archaeological
sites have been delibenttdly left undisturbed or paved over with the express approval of
archaeologists .

The change has come about because . . . archaeologists have begun to recognize their own
limitations and the terribly fragile nature of their material . The history of archaeology is studded
with technological "if onlies ." If only modem conservation methods could have been applied
to the organic materials found in the first Egyptian pyramids opened by archaeologists . If only
the infrared camera people could have been used in the Etruscan tombs . Ijonly pollen analysis
had been available at the time of some of the great Scythian finds. The list of archaeology's
new toots-dating from Ihermoluminescence for pottery . carbon-14 dating . tree ring analysis-
is a long and, even more important, a lengthening one. Who knows what further advances may
have been made in ten, fifty, or two hundred years? But will there be any sites left by then .
unless we conserve them today?

G. MCHARGUE & M . RORERTs, A FIELD GUIDE TO CONSERVATION ARCHAFOLO(;Y IN Norms
AMERICA 19 (1977) (emphasis in original) .
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The activities of pothunters, or commercial looters, are of particular
concern to federal and state officials ." A large commercial looting in-
dustry has developed to satisfy the international art market's demand
for artifacts . Especially in the American Southwest, ransacking and loot-
ing of archaeological sites for artifacts is common.' Gangs of commercial
looters "strip-mine protected sites with bulldozers and power-shovels,""
and sometimes "use helicopters and citizen band radios to spot ap-
proaching ranger patrols .""

Treasure hunters" often take archaeological resources such as ar-
rowheads, coins, bottles, bullets, or potsherds ." Treasure hunting on
public lands has increased as the number of people exploring previously
inaccessible areas in National Parks and National Forests has increased ."

39. The term "pothunter" can apply to anyone who digs in archaeological sites for
pots, arrowheads, and other small artifacts . See Hochfield, supra note l, at 30-31 . As used
here, however, the term refers only to persons who loot prehistoric and historic sites for
profit in the illegal antiquities market .

40. Grave Robbers in the Southwest, NEwswEEK, June 23 . 1980, at 31 . Pots from
sites along the Rio Mimbres in New Mexico are selling for as much as $25,000 a piece,
and one collection of relics allegedly looted from federal land in Arizona recently sold for
$750,000 . Id. Of the thirteen major sites along the Rio Mimbres, six are heavily damaged
and six have been completely destroyed . Id .

41 . Id.
42 . Id.
43 . As used here the term "treasure hunters" refers to "innocent" collectors, ranging

"from boy scouts to teachers," Vandalizing America's Heritage, supra note 2, at 76, or
to "those who find arrowheads or dart points on the surface and dig to find more, without
realizing that they are destroying irreplaceable information in the process ." Davis, supra
note 1, at 270.

44 . Davis, supra note 1, at 269, notes that digging by relic collectors has reached
alarming proportions, in part because it is now more difficult to find "nice" pieces on the
surface, and in part because more people have leisure time to dig .

45 . See Senate Hearings, supra note 29, at 90 (statement of Charles R . McGimsey
111) ; see also Hochfield, supra note 1, at 33 ; Davis, supra note 1 . at 270 .

Federal enforcement resources are dwarfed by the territories involved . The federal
government and Indian tribes own about 65% of the land in the Southwest . Hochfield .
supra note 1, at 31 . In Arizona, the National Forest Service and the Bureau of Land
Management each administer about 12 million acres, and the National Park Service, the
Defense Departmdnt and the Bureau of Indian Affairs also are responsible for immense
preserves. Id. But despite the vast size of the territory to be policed, enforcement personnel
are few in number. A recent New York Times article reported a typical example of the
magnitude of the problem:

Standing between the thieves and the artifacts, which by law belong to the Federal Government
. . . desert rangers . . . of the Bureau of Land Management face a difficult challenge. . . . (Six
rangersl patrol an area nearly twice as large as Delaware on foot and on horseback, with four-
wheel-drive vehicles and (al helicopter . In the wild 2 .6 million-acre San Juan Canyon Resource
Area, it is hard to find a herd of cattle, let alone a 'pot hunter' who does not want to ' e found .

Government Rangers Pursue Robbers of Ancient Indian Graves in Southwest . N .Y . Times,
June 23, 1980, 1 1, at 14, col . 4 .
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This increase in the recreational use of the public lands has also led to
an increase in the incidence of vandalism.' Vandals are defacing rocks
bearing petroglyphs and pictographs of considerable age and value" and
desecrating ancient Indian burial grounds ." The harm done by treasure
hunters and vandals cannot compare with the complete destruction ac-
complished by the commercial looter's bulldozer . Treasure hunters and
vandals, however, do destroy contextual information, which is the basis
of much archaeological inference ."

Without estimates of the number and distribution of archaeological
sites destroyed, it is difficult to depict the combined effect of these
destructive activities . Some patterns, however, are evident . First, thereis a general correlation between high rates of destruction and high pop-
ulation density because of the more intensive land use and greater num-
bers of collectors in populated areas ." Second. because there are few
regulations of archaeological resources on private lands," many of the
nation's remaining archaeological resources are located on undeveloped
tracts of state and federal land, particularly the vast public lands in the'
western United States ." As these lands become more accessible, the
threat of destruction increases .

46 . See supra note 45 .
47 . Rock carvings and paintings are commonly covered with graffiti or used for target

practice, and sometimes the face of the rock will be cut away with a diamond saw . Davis .
supra note I, at 270 .

48. One reporter recently spotted a prehistoric skull in the rear window of a car-
with red lights installed in the eye sockets as turn signals . Grave Robbers in the Soutlhwwest .
supra note 40 . Indian graves are prime targets for pothunters because Indians have tra-
ditionally buried their dead with "grave goods," relics that now have great value . Davis .
supra note 1 . at 269 .

49 . Hochfield, supra note I, at 33 . Isolated artifacts provide little useful information
Id. Sites must be preserved intact to prevent the loss of valuable information . Id.

50 . See Moratto, supra note 3, at 21 .
51 . States may acquire resource-bearing land through their eminent domain pov.e r

E .g . . ALASKA STAT . ° 41 .35 .060 (1977). Similarly, states may designate historical distrien
through exercise of their police power . E.g ., HAWAII Rev . SIAT . 4 6E-3 (19761 . If a privatcls
owned resource is included in a state historic district or register of historic places . the
state may require the owner to notify the appropriate state agency before damaging
altering, or removing the resource, thereby affording the agency time to begin condemnation
proceedings . Id . ° 6E-10 . See also ALASKA STAT . 4 41 .35 .090 (1977) . Few states have
expressly provided for the exercise of these powers to protect archaeological resources
See C . R . McGIMSEY Ill, PuaLic ARCHAEOLOGY 97 (1972) .

In general, state and local efforts to regulate archaeological resources on private
lands have been hampered by fears of exceeding constitutional limits, by insufficient ")call,
of enforcement, and by an overall lack of public support . See C . R . McGIMsrv Ill, supra
at 46.49. As public awareness of and concern over the problem increase, additional attempt,
at regulation will probably be forthcoming . See generally Vandalizing America's Heritage,
supra note 2, at 76 (recent attempt in New Mexico to enact law banning the use o1
mechanical equipment to excavate archaeological sites on private lands) . Until such time
there remains a large void through which many sites may vanish .

52 . See Moratto, supra note 3, at 20-23 .
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C. Federal Laws Protecting Archaeological Resources on Public and
Indian Lands

Before the enactment of ARPA in 1979, the Antiquities Act of 1906"
provided the primary protection for archaeological resources on lands
owned and controlled by the United States, including Indian lands ."
Other federal laws, such as the Historic Sites Act of 1935," the National
Historic Preservation Act of 1966,' and the Reservoir Salvage Act of
1960 as amended by the Archaeological and Historical Preservation Act
of 1974," protect only resources of "archaeological significance,"' and
thus exclude resources which, though they interest archaeologists, are
not "significant ." Tribal ordinances protecting archaeological resources
on Indian lands are largely ineffective because of jurisdictional restric-
tions." Thus, the only comprehensive protection for the nation's ar-
chaeological resources before 1979 was the Antiquities Act .

53 . 16 U .S .C . 88 431-433 (1976 & Supp . 111 1979).
54 . Regulations governing the preservation of antiquities on Indian lands were issued

pursuant to section 432 of the Antiquities Act of 1906 . 16 U .S .C . 1 432 (1976) . 25 C.F .R .
pt . 132 (1981) . These regulations apply to "Indian tribal lands or . . . individually owned
trust or restricted Indian lands ." Id. 1 132 .2 .

55 . 16 U .S .C. 11 461-467 (1976 & Supp . 111 1979).
56 . Id. ft 470 .470t .
57 . Id. 11 469-469c .
58 . See supra note 34 . The Historic Sites Act of 1935 . 16 U .S .C . 11 461-467 (1976

& Supp . 111 1979) . preserves historic sites "of national significance for the inspiration and
benefit of the people of the United States ." Id . 1461 . It authorizes the Secretary of Interior
to survey, document, evaluate, acquire, and preserve archaeological and historical sites
throughout the country . Id. 1462 . The National Historic Preservation Act of 1966, 16
U.S .C . 11 470-4701 (1976 & Supp . III 1979) . expands the scope of protection to sites of
state, local, and regional significance .

Under these two acts . sites and objects "significant in American . . . archaeology"
are eligible for inclusion in the National Register of Historic Places . Id. 1 470a . Section
106 of the National Historic Preservation Act of 1966 requires federal agencies to "take
into account" the effects of their projects on historical and archaeological resources in-
cluded or eligible for inclusion in the National Register and to give the Advisory Council
on Historic Preservation opportunity to comment on such effects . Id . 1 470f. Regulations
implementing the National Historic Preservation Act of 1966 direct federal agencies to
determine and adopt if possible any feasible and prudent alternatives that will avoid or
mitigate adverse effects on historic or archaeological sites . 36 C .F .R . 1900.6 (1980) . If the .
decision is to proceed with a project entailing substantial alteration or demolition of the
National Register property, the federal agency must "initiate measures to assure that

. timely steps be taken to make or have made records, including measured drawings .
photographs and maps, of the property . . . ." Exec . Order No . 11,593. 3 C .F .R . 1 154
(1971), reprinted in 16 U .S .C . 1 470 app. at 429-30 (1976). In addition, the Reservoir
Salvage Act of 1960 as amended by the Archaeological and Historical Preservation Act
of 1974, 16 U .S .C . 11469-469c (1976 & Supp. 111 1979), requires survey and salvage
excavation when appropriate .

59. Indian governments cannot exercise criminal jurisdiction over non-Indians on
Indian land . Oliphant v . Suquamish Indian Tribe, 435 U .S . 191 (1978) . Indian ,jvernment
authority to impose criminal penalties on Indians for violation of tribal ordinances is limited
by section 202(7) of the Indian Civil Rights Act, 25 U .S .C . 1 1302(7) (1976) . which places
a ceiling on criminal penalties of a $500 fine or 6 months imprisonment or both .
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The Antiquities Act prohibits any person from "appropriatling],
excavatting], injur(ing], or destroying) any historic or prehistoric ruin
or monument, or any object of antiquity" on federal lands without per-
mission of the federal land manager .' Until ARPA was passed in 1979 .
the Antiquities Act contained the primary statutory penalties for damage
or destruction of archaeological resources on public lands" and the only

. penalties applicable to non-Indians who damaged archaeological re-
sources on Indian lands .' Violators of the Antiquities Act are subject
to a fine of $500, or 90 days in jail, or both ."' These penalties are,
however, totally ineffective deterrents to looting." When prehistoric pots
sell for $10,000 or more, most pothunters treat a $500 fine as a mere
business expense ."

The Antiquities Act, moreover, does not protect al! archaeological
resources on federal lands. Congress only attempted to preserve "objects
of antiquity"" when it passed the Antiquities Act in 1906 because ar-
chaeologists at the turn of the century were primarily interested in artifact
typologies ." Today archaeologists use a broad range of contextual in-
formation to explore man's prehistoric life and interaction with the en-
vironment ." The Antiquities Act does not protect many archaeological
resources, such as the relation of artifacts in the site and environmental
evidence, that are crucial to the modern archaeologist's work .

Congress' emphasis on "antiquity" has also made it difficult to
enforce the Act . United States v. Diaz, a 1974 decision by the Ninth
Circuit, held that the penalty provisions of the Antiquities Act were
unconstitutionally vague ." The defendant in Diaz allegedly took sacred
ceremonial face masks from a cave on the San Carlos Indian Reservation
in Arizona. A medicine man had made the masks sometime in 1969 or
1970 . At trial, a professor of anthropology testified that the term "object
of antiquity" "could include something that was made just yesterday if
related to religious or social traditions of long standing ."' On appeal .
the Ninth Circuit held that the Antiquities Act violated the fifth amend-
ment's due process clause because it provided no notice "that the word
'antiquity' can have reference not only to the age of an object but also

60 . 16 U .S .C . 1 433 (1976 & Supp . 111 1979) .
61 . Federal officials may also prosecute defendants under general theft and malicioll,

mischief statutes, 18 U .S .C . 11 641, 1361 (1976 & Supp. 111 1979) . See infra text accom
panying notes 132-33 .

62 . See supra note 59.
63 . 16 U .S .C . 1 433 (1976 & Supp . 111 1979) .
64 . Senate Hearings . supra note 29, at 60 (testimony of Robert B . Collins) .
65 . Senate Hearings . supra note 29 . at 43 (testimony of Dr . Ernest Allen Connally)
66 . 16 U .S .C . t 433 (1976) .
67 . See G . WILLEY & J . SARLOFF, A HISTORY OF AMERICAN ARCHAEOLOGY 42-64 (19741
68 . See F . HOLE & R . HEIZER, supra note 9, at 25-39 .
69 . United States v . Diaz, 499 F.2d 113 (9th Cir . 1974) .
70 . Id. at 114 .
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to the use for which the object was made and to which it was put,
subjects not likely to be of common knowledge .""

The Diaz decision has severely hampered federal efforts to protect
objects of antiquity in the Ninth Circuit and elsewhere . Even though
some federal land managers have disregarded the broad language of
Diaz" and continued to use the Act to protect obvious antiquities" and
the Tenth Circuit has upheld the Act against constitutional challenges ."
prosecutors now face constitutional challenges in every enforcement
proceeding." Thus, for practical purposes, Diaz has significantly weak-
ened the Act .

71 . Id. at 115 .
72 . The Ninth Circuit should have limited its decision to the particular facts of the

Diaz case and preserved the penalties for cases which fall squarely within the meaning
of the Antiquities Act . In reviewing the constitutionality of congressional acts, courti have
a duty to seek a limiting construction that might save a statute . United States Civil Serv .
Comm'n v . National Association of Letter Carriers . 413 U .S . 548, 571 (1973) . In assessing
vagueness, courts must consider a statute in light of the defendant's alleged conduct . See
United States v . National Dairy Products Corp., 372 U .S . 29 . 32-33 (1%3); United States
v . Smyer, 5% F.2d 939 (10th Cir . 1979), cert. denied. 444 U .S. 843 (1979) (upholding the
Antiquities Act as applied to appropriation of 800 to 900 year old artifacts from prehistoric
Indian burial grounds) . Thus, although the Antiquities Act may not give a person of ordinary
intelligence reasonable opportunity to know that collecting four or five year old artifacts
is prohibited . see Grayned v . City of Rockford, 408 U .S . 104 . 108 (1971) (laws must give
the person of ordinary intelligence a reasonable opportunity to know what is p rohibited .
so that he may act accordingly), it does give sufficient notice regarding obvious antiquities,
such as 800 to 900 year old Mimbres pots . Smyer. 5% F.2d at 941 .

73 . See Grayson . The Antiquities Act in the Ninth Circuit Court : A Review of Recent
Attempts to Prosecute Antiquities Act Violations in Oregon, TEBIWA, Fall 1976, at 59 .

74 . United States v . Smyer, 5% F .2d 939 (10th Cir . 1979), cert . denied. 444 U .S .
843 (1979) .

75 . The history of federal enforcement attempts after Diaz is illustrative. In United
States v . Quarrell, No . 76-4 (D.N.M . filed Jan . 13, 1976) . federal prosecutors charged the
defendants with excavation of a Mimbres Indian ruin in Gila National Forest in violation
of the Antiquities Act of 1906 . The case was tried before a U .S . magistrate in New Mexico .
Citing Diaz . defense counsel moved at the conclusion of the evidence for dismissal on
grounds that the Act was unconstitutionally vague . The magistrate upheld the Act and
found the defendants guilty . No appeal was taken . See Collins & Green, A Proposal to
Modernize the American Antiquities Act . 202 Sct . 1055 . 1056-57 (1978) .

In United States v . Camazine . No . 1416-M (D.N.M . filed Nov . 15, 1977) . the de-
fendant allegedly excavated a prehistoric ruin on the Zuni Indian Reservation in western
New Mexico in violation of the Antiquities Act . The ruin was an Anasazi pueblo inhabited
approximately from A .D . 1100 to A .D . 1200, and the ceramic sherds that the defendant
collected were 700 to 800 years old . At trial, the magistrate granted the defendant's motion
to dismiss the complaint, holding that the Antiquities Act was unconstitutionally vague
on its face and fatally vague as applied to the facts of the case . The double jeopardy clause
of the fifth amendment precluded the federal prosecutors from appealing the magistrate's
decision. See Collins & Green, supra, at 1057; Antiquities Art Ruled Illegal. AM . Soc'v
FOR CONSERVATION ARCHAEOLOGY NEWSLETTER, Oct . 1977, at 3 . Subsequently the Tenth
Circuit upheld the Act in United States v. Smyer, 5% F.2d 939 (10th Cir. 1979), cert.
denied, 444 U .S . 843 (1979) .

Thus each case involving the Antiquities Act has been challenged on the basis of the
Diaz decision . Both federal officials and U .S . attorneys are confused as to how or whether
to proceed with a case involving violations of the Act . Senate Hearings . supra note 29 .
at 44 (statement of John R . McGuire) .
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D. Problems Inherent in Providing a Comprehensive Prograrn of
Archaeological Resource Protection

The Diaz decision illustrates one of the problems which Congress
and the federal agencies face in attempting adequately to protect the
nation's archaeological resources . Because the range of archaeological
resources is broad and constantly changing .' there is a conflict between
the desire to provide comprehensive protection for archaeological re-
sources and the need to provide sufficient notice to the public that a
resource is protected ." The tension between comprehensive protection
and adequate notice, however, is only one of the problems inherent in
a comprehensive program of archaeological resource protection . It is
difficult, for example, to provide sufficient penalties to deter pothunters,
without imposing unreasonably burdensome penalties on weekend trea-
sure hunters and the "innocent" public. Similarly, it is necessary to
make trade-offs between archaeological resource protection and mineral
resource development . Finally, conflicts will arise about whether ar-
chaeological resources should be developed at all. Archaeologists gen-
erally want to develop archaeological resources in order to increase their
understanding of the past ." Native Americans, however, may oppose
development because it entails the desecration or destruction of impor-
tant religious and cultural sites ." Because archaeological resources are
often Native American resources, there is often conflict about who will
determine the course of their development ."

In reconciling these competing interests, Congress was constrained
by existing law . The Constitution protects the public from penalties
imposed without sufficient notice ." The first amendment and the Amer-
ican Indian Religious Freedom Act protect Native American religious
interests ." The mineral resource developer also has certain rights under
existing federal law ." Congress enacted ARPA without altering this
framework .

II . THE ARCHAEOLOGICAL RESOURCES PROTECTION ACT OF 1979

A . Overview of Major Provisions

Congress enacted ARPA to "secure, for the present and future
benefit of the American people, the protection of archaeological resources
and sites which are on public lands and Indian lands ."" ARPA establishes

76. See supra notes 9-18 and accompanying text .
77 . See United States v . Diaz, 499 F .2d 113 (9th Cit . 1974) .
78 . See supra notes 17-23 and accompanying text .
79. See supra note 26.
80. See infra note 226 .
81 . See supra text accompanying notes 69-71 .
82 . See infra text accompanying notes 327-45 .
83 . See infra text accompanying notes 314-26 .
84 . 16 U .S .C . 1470aa(b) (Supp . III 1979).
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a permitting procedure for excavation and removal of archaeological
resources on public and Indian lands,," and prohibits excavation, re-
moval, damage, alteration, or defacement of these resources without a
permit issued under ARPA or the Antiquities Act .' ARPA also prohibits
trafficking in artifacts obtained in violation of federal, state, or local
law ."'

Violators of the Act face criminal penalties of up to $100,000 or five
years in prison for second convictions ." Federal land managers may
impose civil penalties." and rewards of up to $500 may be paid for
information leading to a criminal or civil penalty assessment ."

ARPA seeks both to distribute and to prevent the distribution of
information. ARPA exempts information about archaeological resources
protected under the Act from the provisions of the Freedom of Infor-
mation Act to prevent pothunters from using federal information to de-
stroy archaeological resources ." On the other hand, ARPA attempts .
through its permitting procedures, to insure that excavated resources
and related information will be preserved for the public ." The Act also
encourages the distribution of information from private archaeological
collections that were obtained before the effective date of the Act ."

The Secretaries of Interior, Agriculture, and Defense and the Chair-
man of the Tennessee Valley Authority, in consultation with other federal
agencies, the states, and Indian tribes, will issue uniform regulations to
implement ARPA ." In addition, the federal land managers may pro-
mulgate rules that are consistent with the uniform regulations and nec-
essary to perform their duties under the Act ."

B. Lands Affected: Public Lands and Indian Lands

ARPA protects archaeological resources on public lands and Indian
lands ." Congress, however, rejected a proposal to include private and

85. Id. 1470cc .
86. Id. 1470ee(a).
87 . Id . 44 470ee(b)-(c).
88 . Id . 1470ee(d) .
89. Id . 1470ff.
90. Id. 1470gg(a) .
91 . Id. 1470hh.
92 . Id . 1470cc(bX3) .
93 . Id . 1470ji.
94 . Id . 1470ii(a). This article will refer to those writing the uniform regulations as

"the federal agencies."
95 . Id . 1470ii(b) . The federal land manager of public lands is "the Secretary of the

department, or the head of any other agency or instrumentality of the United States, having
primary management authority over such lands ." Id. 1470bb(2) . The federal land manager
of public lands or Indian lands "with respect to which no department, agency, or instru-
mentality has primary management authority . (is) the Secretary of the Interior." Id. With
the Secretary of the Interior's consent, the Secretaries of other departments and the heads
of other agencies or instrumentalities may delegate their responsibilities under the Act to
the Secretary of the Interior. Id.

%. Id. 8 470ee .
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state ' lands within Indian reservation boundaries in the definition of
"Indian lands .i" As a result, federal jurisdiction over archaeological
resources under ARPA is no greater than under the Antiquities Act ."
ARPA's limited definition of Indian lands is inconsistent with other fed-
eral laws governing activities on Indian reservations ; these laws extend
federal jurisdiction to "Indian Country," which includes private and
state lands within reservation boundaries as well as federally owned or
controlled land ." Moreover, ARPA's limited definition of Indian lands
creates serious enforcement problems . ARPA's definition gives the fed-
eral government "checkerboard jurisdiction" over archaeological re-
sources located within Indian reservations . It is difficult to determine the
boundaries between private, state, and federal land within Indian reser-
vations, tO1 and thus federal officials may have to "search tract books in
order to determine whether . . . jurisdiction over each particular offense,
even though committed within the reservation, is in the . . . Federal
Government . " n" Though the question is far from clear, it appears that
Congress has authority under the Indian commerce clause 10f and the
federal trust responsibility for Indian property to extend federal juris-
diction over archaeological resources to all lands within reservation
boundaries.'" Congress should therefore reconsider whether to extend

97. As originally drafted, section 3(3) included "all lands within the exterior bound-
aries of any Federal Indian reservation ." HOUSE REroaT, supra note 7, at 17 . reprinted
in 1979 U .S . CODE CONG. & AD. NEws at 1720. The drafters amended this section so that
it does not cover private and state lands within reservation boundaries . Id.

98. The Antiquities Act applied only to lands "owned or controlled by the United
States." 16 U .S .C . 4 432 (1976) .

99 . See, for example, 18 U .S .C . 4 1151 (Supp. III 1979) which defines "Indian Coun-
try" for purposes of the Major Crimes Act of 1885, 18 U .S .C . 4 1153 (1976), as "all land
within the limits of any Indian reservation under the jurisdiction of the United States
Government, notwithstanding the issuance of any patent, and, including rights of way
running through the reservation ."

100. Seymour v . Superintendent of Wash. Stale Penitentiary . 368 U .S . 351, 358
(1%2).

101 . Id . Cf. HousE REPORT, supra note 7 . at 8 . reprinted in 1979 U .S . CODE CON(; .
& AD. NEws at 1711 (analogous problem regarding public lands) .

102 . Seymour v . Superintendent, 368 U .S . 351, 338 (1%2) . The Supreme Court in
Seymour upheld federal criminal jurisdiction over an Indian under the Major Crimes Act
of 1885, 18 U .S .C . 11153 (1976), for an offense committed on land held in fee-patent by
a non-Indian. The Court did not consider whether Congress in fact had the authority to
define "Indian Country" so broadly for purposes of federal jurisdiction and to supercede
state jurisdiction within the defined area, but it noted that more limited definition would
raise serious enforcement problems . 368 U .S . at 358.

103 . U.S . CONST . art . 1, 18 . See United States v . Mazurie, 419 U .S . 544, 554-56
(1975) (upholding federal regulation of the distribution by non-Indians of intoxicating bev-
erages on land owned by non-Indians within the boundaries of an Indian reservation) .
"Today, under a more expansive view of the federal commerce power . . . virtually all
federal Indian legislation is [authorized] by the power ltlo regulate commerce : . . with
the Indian tribes ." Canby, Civil Jurisdiction and the Indian Reservation . 1973 llTAu L .
REV . 206, 209 n .29 (1973) .

104 . See United States v . Kagama, 118 U .S . 375 . 383-84 (1886) (upholding the Major
Crimes Act of 1885 on the basis of the government's fiduciary relationship with the Indians) .
Congressional authority to extend federal jurisdiction seems even clearer when archaeo-
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ARPA to all lands within reservation boundaries in order to simplify
enforcement of the Act .

C. Scope of Protection : Archaeological Resources

ARPA defines "archaeological resource" as "any material remains
of past human life or activities which are of archaeological interest, as
determined under uniform regulations promulgated pursuant to this Act
(and which are) at least 100 years of age.""'

Because ARPA protects "material remains" rather than "objects
of antiquity ." ARPA protects more than the Antiquities Act ." In ad-
dition to artifacts and other "objects," contextual data, such as the
spatial relation of artifacts, fall squarely under ARPA's protection ."

ARPA, however, requires that the remains be of "archaeological
interest" and thus does not protect all the "objects of antiquity" pro-
tected by the Antiquities Act .'" The "archaeological interest" require-
ment, however, should prove a minor limitation because increased knowl-
edge and improved technology have expanded the list of remains of
potential value to the archaeologist .'" Nevertheless, the word "interest"
must be carefully construed to avoid setting too high a threshold ."'

The most obvious difference between ARPA and the Antiquities Act
is ARPA's restriction to remains "at least 100 years of age ." The 100

logical resources on Indian lands are recognized to be important cultural resources . The
importance of this properly to the Indians justifies expansive federal jurisdiction under the
federal trust responsibility for Indian property .

Similar jurisdictional problems exist with regard to public lands . See HOUSE REPOItt,
supra note 7 . at 8, reprinted in 1979 U .S . CODE CONC. & AD. NEWS at 1711 . Congress
therefore encouraged federal land managers to carry out an active public information
program and to publish appropriate prohibitions and warnings . Id . Given the current
definition of "Indian lands," such measures should be taken on Indian reservations as
well .

105 . 16 U .S .C . 4 470bb(l) (Supp . III 1979) .
106. Compare id . with id. 1433 (1976 & Supp . 111 1979) .
107 . Though not "objects," contextual data are nonetheless material remains that

reflect man's presence and activities . See F . HOLE & R . HE±ER, supra note 9, at 308 .
108 . ARPA's definition of "archaeological resource" thus excludes certain resources

important to Indian tribes . Inanimate objects that are of religious significance to Indian
peoples, such as San Francisco Peaks in Arizona, see A Fight for Rites, NEWSWEEK, Apr .
9, 1979. at 98, are not necessarily of interest to archaeologists . See Senate Hearings . supra
note 29, at 49 (testimony of John R . McGuire).

109. See supra notes 9-18 and accompanying text .
110 . In drafting ARPA . Congress chose "archaeological interest" as opposed to

"archaeological significance," apparently to give broader coverage than other federal laws
provide . Material remains may be of "interest" to archaeologists but may not necessarily
yield "important" information in prehistory or history . Cf. 36 C.F.R. 4 1202 .6 (1980)
(archaeological resources arc "significant" if they yield or are likely to yield information
important in prehistory or history) . This choice is consistent with the Act's purpose to
conserve the nation's archaeological resource base . See supra text accompanying note 84 .
Resources of no particular significance now may become significant as technology improves
and knowledge increases . See supra note 18 and accompanying text . Therefore, conser-
vation requires preservation now of resources (hat will be significant only in the future .
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year limit has no archaeological significance . Material remains that are
fifty or seventy-five years old are no less archaeological resources than
those one hundred years old or more ."' The limit thus excludes many
resources that are "material remains of archaeological interest," includ-
ing many sites of religious or cultural significance to Native Americans . "=
The 100 year limit does, however, provide a convenient administrative
cutoff and a way to avoid the vagueness problems raised in United States
v. Diaz .I "

ARPA's definition of archaeological resource is flexible ; as archae-
ologists use new types of resources, these resources will become ar-
chaeological resources protected by ARPA. This flexibility, however,
presents problems in light of the Diaz decision . A definition that is too
broad and flexible creates vagueness and uncertainty which in turn cre-
ates enforcement problems ."' Congress therefore imposed some limits
on the scope and flexibility of the definition of archaeological resource .

ARPA gives a partial list of material remains that qualify as ar-
chaeological resources under its definition."' This approach reduces un-
certainty, but it may also confuse citizens, who may think that they are
not violating the Act when they only disturb resources not included in
the list . In fact, this problem has already arisen in criminal actions under
ARPA.16

111 . See F. HOLE & R . HEtzER . supra note 9, at 6 :

Today information is recorded in diaries, books, magazines, newspapers and official records .
but still a vast amount goes unrecorded and will vanish from man's record unless it is recovered
by a future archaeologist . . . . Thus archaeology can contribute to knowledge of the whole of
man's past ; it need not stop where history begins .

112 . Vandals and looters can thus continue to desecrate recent Indian burial grounds
without penalty . Cf. supra note 48 .

113 . 499 F .2d 113 (9th Cir . 1974) .
The original Senate bill contained a 50 year limit . S . REP . No. 179 . 96th Cong ., 1st

Sess . 2 (1979) )hereinafter cited as SENATE REPoari . Because of concern over the pin ;
decision, the final version which was enacted set a 100 year limit . See IlousE RLptat,
supra note 7, at 8, reprinted in 1979 U .S . CODE CoNG . & AD. NEWS at 1711 .

114 . Under Diaz, the definition may not be in "terms so vague that men of common
intelligence must necessarily . differ as to its application ." 499 F .2d at 114 . Arcord
Grayned v . City of Rockford . 408 U .S . 104, 108 (1972) (laws must give the person of
ordinary intelligence a reasonable opportunity to know what is p rohibited . so that he may
act accordingly) .

115 . Archaeological resources include : "IPlotlery, basketry. bottles, weapons. weapon
projectiles, tools, structures or portions of structures, pit houses, rock paintings . rock
carvings, intaglios, graves, human skeletal materials, or any portion or piece of any of the
foregoing items ." 16 U .S .C . 1470bb(l) (Supp . 111 1979) .

116. One of the first criminal prosecutions under ARPA charged defendant Casey
Shumway with illegally excavating and damaging Turkey Pen Ruin, a cliff site in San Juan
County . Utah dating from 200-400 A .D . to 1250 A .D . Fike . Antiquitir.s ViolaTion .r in Utuh .
Justice Does Prevail, AM . Soc'Y FOR CONSERVATION ARCHAEOLIX:Y NEwsi .ETrFa . Oct . 1980,
at 32 . The evidence established that Shumway did dig into a middcn . ("Middens" are
refuse heaps .) After nine hours of deliberation, the jury sent the judge a note asking if a
"midden" is an archaeological resource . The judge responded that a midden is not an
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In addition to listing examples of protected remains, ARPA expressly
excludes certain items from its coverage . Collectors of arrowheads from
the ground surface, for example, are exempt from criminal and civil
penalties,"' even though such arrowheads are unquestionably archaeo-
logical resources under ARPA's definition ."' The Act also provides that
neither its permitting procedure nor its prohibitions apply to the collection
for private use of any rock, coin, bullet, or mineral that is not an "ar-
chaeological resource .""' The meaning of this provision is unclear : it
could mean that resources which are not archaeological resources are
not archaeological resources ; it could mean that rocks, coins, and bullets
are not archaeological resources . ARPA does not clarify when these
items are archaeological resources, but the legislative history suggests
that such items are not archaeological resources when they occur in
isolation, even if they are more than 100 years old .'" As a practical
matter, federal land managers are unlikely to enforce the Act against the
collector of an isolated rock, coin, bullet, or mineral given the Act's
uncertain message in this regard .

ARPA thus is only moderately successful in providing comprehen-
sive protection for archaeological resources on public lands and Indian
lands . Although the Act defines "archaeological resource" to include a
broad range of material remains, Congress' attempts to give adequate
notice to the public have left significant gaps in the Act's coverage .
Given the 100 year limit, the difficulty of dating isolated coins, bottles,
rocks, or minerals may justify excluding them from the Act . The same
cannot be said for arrowheads, however, especially considering the im-
portance of surface arrowhead scatters in archaeological investigation ."'
Congress exempted arrowheads because it did not want to sub' :ct Boy
Scouts and other arrowhead collectors to criminal penalties ."' A better
way to achieve this goal would be to leave prosecution of arrowhead

archaeological resource because it is not listed in section 3(l) of the Act . Green, A Summary
of the First Court Cases under ARPA, AM. SOC'Y FOR CONSERVATIoN ARCHAEOLOGY NEws-
LETTER, Oct . 1980, at 29 . The jury found that the defendant had not violated ARPA . He
was, however, convicted under Title 18, Depredation of Government Property, I8 U .S .C .
4 1361 (1976) . sentenced to a three year probated prison term, and fined $750 . Fike . supra .
at 34 .

117 . 16 U .S .C . It 470ee(g), 470t1(a)(3) (Supp . 111 1979) .
118 . Id. 1470bb(l) . Technically speaking, because arrowheads are not expressly

excluded from the definition of archaeological resource, collecting arrowheads from the
ground surface may violate the Act even though the collector is not subject to penalty .

119 . Id. 1470kk(b) .
120 . "Such items as coins, and bottles are clearly not intended to come under the

purview of this Act unless found within an archaeological site ." House REPORT, supra note
8 . at 8, reprinted in 1979 U .S . CODE CoNG . & AD. NEws at 1711 .

121 . "In the United States knowledge of the distribution of early big-game hunters
is based largely on a plotting of isolated projectile points and other artifacts found by
farmers while plowing in their fields or by persons who accidentally came upon them while
walking ." F . HOLE & R . HEIZER, supra note 9, at I I8 .

122 . See, e .g . . Senate Hearings . supra note 29, at 39 (testimony of Sen . Domenici) .
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collectors to the federal land manager's discretion . Indeed, ARPA's ar-
rowhead exclusion fails to serve its purpose because arrowhead collectors
are subject to prosecution under general federal theft and malicious
mischief statutes, which authorize penalties as high as $10,000 or ten
years' imprisonment."' Congress should therefore amend ARPA to elim-
inate the exemptions granted arrowhead collectors from the Act's crim-
inal and civil penalties . Congress should also amend the Act to clarify
whether isolated rocks, coins, bullets, and minerals are excluded from
its coverage ."'

Even if Congress resolved these statutory problems, however, gaps
would remain in the protection afforded the nation's archaeological re-
sources. ARPA signals broad coverage but leaves the precise scope of
protection to be defined by the regulations ."' This approach offers the
flexibility needed to accommodate an expanding resource base, but also
creates a number of difficult regulatory problems to be discussed in
Section III .

D. Prohibited Activities : Section 6

Section 6 provides that no person may "excavate, remove, damage,
or otherwise alter or deface any archaeological resource located on public
lands or Indian lands" unless such activity is authorized by a permit
issued under the Act or under the Antiquities Act or is subject to an
exemption ."'

Section 6(b) prohibits the sale, purchase, exchange, or transport of
any archaeological resource excavated or removed from public lands or
Indian lands in violation of section 6(a) or any other federal law ."' This
provision expands the enforcement authority of the federal land managers

123 . 18 U .S .C . if 641, 1361 (1976 & Supp. Ill 1979) .
124 . Congress should also consider amending ARPA to protect selected "nonar-

chaeological resources ." Paleontological resources such as petrified wood might be in-
cluded . Vandals and treasure hunters pose a significant threat to such resources . See
Pound by Pound, Tourists Carry Off Petrified Forest, AuooeoN . July 1973, at 110 . Several
states now cover paleontological resources under their archaeological protection statutes .
E .g ., CAL . Pus . REs . CODE if 5097-5097 .6 (West 1972) .

Protection of nonarchaeological resources of religious or cultural interest to Indian
tribes, however, ought to be left to other federal laws . See, e .g . . American Indian Religious
Freedom Act, 42 U .S .C . 11996 (Supp . III 1979). Notice clearly poses a problem with
respect to such resources . To the uninitiated public, Indian resources such as San Francisco
Peaks in Arizona, see supra note 108, hardly appear to have religious or cultural signif-
icance, and to the Native American, secrecy is often an important aspect of the resource's
religious function . See generally Blair . Indian Rights : Native Americans versus American
Museums-A Battle for Artifacts, 7 AM . INDIAN L . REv . 125 (1979) ; Winter, supra note
26 .

125 . 16 U .S .C . 4 470bb(l) (Supp . Ill 1979) .
126. Id . 1470ee(a) . Id . 1470cc(g) exempts Indians desiring to excavate archaeolog-

ical resources on Indian lands from ARPA's permit requirements . See infra text accom-
panying notes 211-15 .

127 . 16 U .S .C . 1470ee(b) (Supp . Ill 1979) .
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beyond their authority under the Antiquities Act ; federal prosecutors can
now pursue those who buy and sell artifacts which were obtained illegally
and thus cut off the market that supports the commercial looting in-
dustry.` Museums, universities, and other institutions, which are subject
to ARPA's prohibitions,"' must now take care to determine the origin
of their acquisitions . This provision may curtail dealing in antiquities
because the origin of a particular piece is often difficult to ascertain .""

Section 6(b) does not distinguish between archaeological resources
obtained illegally before ARPA's enactment and resources obtained il-
legally after its enactment ."' Federal officials may thus prosecute under
ARPA for trafficking in archaeological resources obtained in pre-1979
violations of federal law . This enforcement power may prove particularly
useful in the Ninth Circuit, where the Antiquities Act has not been in
force since the Diaz decision in 1974 . In United States v . Jones,1' the
Ninth Circuit held that Congress did not intend that the Antiquities Act
preempt other federal laws and therefore that the Antiquities Act did not
preclude federal prosecutions of unauthorized excavation, removal, or
damage of archaeological resources under the general theft and malicious
mischief statutes ."' Thus, unauthorized excavation and removal of ar-
chaeological resources from federal lands in the Ninth Circuit violated
federal law even after Diaz, and prosecutors will be able to use ARPA
to punish violators who have sold the illegally obtained resources .

Section 6(c) prohibits the sale, purchase, exchange, or transport of
any archaeological resource excavated or removed, sold, purchased,
exchanged, or transported in violation of state or local law."' This pro-
vides federal support for state and local efforts to protect archaeological
resources . Violators of state or local law are now subject to stiff federal
criminal penalties when they traffic in illegally obtained artifacts and are
more likely to be prosecuted because enforcement does not depend en-
tirely on the efforts of state and local governments with limited juris-
dictions and inadequate enforcement resources .'"

128 . See supra notes 39-42 and accompanying text .
129 . See 16 U .S .C. 1470bb(6)(Supp. 111 1979) (defining "person" to include "an

. . . institution . . . or any other private entity") .
130 . A recent article . for example, quoted one dealer who said, "When it comes

down to the nitty-gritty, one just doesn't know where a piece came from . . . . There's a
fair chance that most of the pottery now on the market is of at least questionable legality ."
Grave Robbers of the Southwest, supra note 40.

131 . 16 U .S .C . 1470ee(b) (Supp. III 1979) . Section 6(f). id. 1470ee(f), provides that
nothing in 16(b)(1). id. 1470ee(b)(1), which relates to resources excavated or removed
in violation of ARPA, shall apply to any person with respect to an archaeological resource
that the person lawfully possessed prior to the effective date of the Act. This provision
does not apply, however, to 16(b)(2), id. 1470ee(b)(2) . which relates to resources ex-
cavated or removed in violation of other federal law .

132 . 607 F .2d 269 (9th Cir . 1979), cert. denied. 444 U .S . 1085 (1979) .
133 . 18 U .S .C. It 641, 1361 (1976 & Supp . 111 1979) .
134 . 16 U .S .C . 1470ee(c) (Supp . III 1979) .
135 . See supra note 3 .
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ARPA does not prohibit possession of illegally obtained artifacts ."'
A prohibition on possession would make it easier to enforce the Act
against relic collectors and treasure hunters ."' Congress was concerned,
however, that ARPA would violate the taking and due process clauses
of the fifth amendment if a person who had legally possessed an artifact
became a criminal upon ARPA's enactment ."' Congress could, however,
have avoided these constitutional problems in other ways. The Eagle
Protection Act, for example, prohibits possession, but with the proviso
that possession of an object obtained prior to the effective date of the
Act is exempt from the Act's penalty provisions ."" The Migratory Bird
Treaty Act contains no such savings provision,'"' but it has been con-
strued narrowly to avoid unconstitutionality ."' Congress probably de-
clined to adopt these relatively simple solutions in ARPA because of
pressure from museums and private collectors ."' If it had a grandfather
clause, however, a prohibition on possession of illegally obtained ar-
chaeological resources would not impose any additional burdens on
museums and other institutions; ARPA already requires these institutions
to exercise greater care in ascertaining the origins of future acquisitions ."'
There is thus no reason why Congress should not increase the protection
of archaeological resources by amending ARPA to make the possession
of illegally obtained artifacts a crime .

E. Enforcement

ARPA's enforcement provisions equip federal land managers with
a range of remedies necessary to pursue a variety of goals including
education, deterrence, restoration, and repair . These remedies include
stiff criminal penalties for convicted commercial looters and minimal
civil penalties for unwitting treasure hunters .

1 . Criminal Penalties : Section 6(d)
Under section 6(d), criminal penalties may be imposed on "any

person who knowingly violates, or counsels, procures, solicits, or em-

136 . See 16 U .S .C. I 470ee (Supp. 111 1979).
137 . Relic collectors and treasure hunters, unlike pothunters . are unlikely to sell or

exchange illegally obtained archaeological resources .
138 . See HousE Reroar . supra note 7, at 20. reprinted in 1979 U.S . Cone: CON(: .

& AD . News at 1723.
139 . 16 U .S .C. 4 668(a) (1976 & Supp. III 1979).
140 . Id. 1 703 (1976) .
141 . Andrus v . Allard. 444 U .S . 55, 59-60 (1979) . See also United States Civil Serv .

Comm'n v . National Ass'n of Letter Carriers, 413 U .S . 548, 571 (1973) (duty of court to
adopt construction that will save statute from constitutional infirmity).

142 . See Senate Hearings . supra note 29, at 40 (testimony of Sen . Domenicil .
143 . 16 U .S .C . If 470ee(b)-(c) (Supp . 111 1979) ("receiving" or "purchasing" illegally

obtained artifacts prohibited) . Even though possession of illegally obtained artifacts does
not trigger ARPA's criminal and civil penalty provisions, such artifacts may be recovered
under id. 1470gg(b) . See infra text accompanying notes 187-92 .
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ploys any other person to violate" the Act ."' The federal government
may thus impose criminal penalties on the employers of looters as well
as looters themselves . Looters are often hired laborers whose employers
pay their fines and defense costs as a cost of doing business."' By
pursuing the employers, ARPA will probably diminish the illegal antiq-
uities trade .

The crime defined in section 6(d) is a general intent crime ; that is,
it requires only an intent to perform the act in question, not intent to
violate the law ." Thus, violators are exempt from ARPA's criminal
penalty provisions only if the violation was an accident or otherwise
unintentional . Congress probably adopted a general intent standard in
ARPA because a specific intent standard would have unduly impaired
enforcement efforts ."' The general intent standard, however, itself raises
some problems . There is no easy to define the difference between the
pothunter's activities and the treasure hunter's, and therefore Congress
subjected both to the same prohibitions. Under a general intent standard,
however, this subjects treasure hunters who did not know of the law to
criminal penalties . Congress attempted to deal with this problem in part
by reducing the Act's scope of protection . Recall that the Act exempts
collectors of arrowheads off the ground surface from its penalties" and
exempts collectors of isolated bottles, coins, bullets, and minerals from
its prohibitions ."' Such limitations on scope may not be necessary 'aow-
ever, in view of ARPA's variety of enforcement tools and the federal
land manager's considerable enforcement discretion . Rather than diluting
ARPA's protective provisions, Congress should have provided for public
education and then relied on the federal land manager's discretion to
protect unwitting treasure hunters .'

144 . Id. li 470ee(d) .
145 . Senate Hearings, supra note 29 . at 62-63 (testimony of Robert Bruce Collins) .

See also supra text accompanying notes 63-65 .
146 . HOUSE REPORT, supra note 7 . at I1, reprinted in 1979 U .S . CODE CoNG . & AD .

NEws at 1714 . To violate a statute with a general intent standard it is only necessary to
have an intent to do the prohibited act . To violate a statute with a specific intent standard,
however, it is necessary to have an intent to violate the law . See Senate Hearings . supra
note 29, at 59 (statement of Michael D. Hawkins) .

147 . See Senate Hearings . supra note 29, at 59 (testimony of Michael D . Hawkins) .
148 . 16 U .S .C . 1470ee(g) (Supp. 111 1979) ; see supra text accompanying notes 117-

1s .
149 . 16 U .S .C. 4 470kk(b) (Supp . 111 1979) ; see supra text accompanying notes 119-

20,
Notwithstanding ARPA's exemptions, removing such items from public lands violates

other federal laws, such as federal theft and malicious mischief statutes, 18 U .S .C . U 641,
1361 (1976 & Supp . III 1979) . Congress explicitly declined to restrict the applicability of
more general federal laws to activities that violate ARPA . HOUSE REPORT . supra note 7,
al 1 1, reprinted in 1979 U .S . CODE CONG . & AD. NEws at 1714 .

150 . This approach has been adopted with respect to other resources under ARPA .
Committee reports admonish federal officials not "to harass citizens in their normal use
of the public lands or to impose heavy penalties on persons who inadvertently violate
regulations in a minor way ." HOUSE REPORT . supra note 7, at 1 1, reprinted in 1979 U .S .
CODE CONG . & AD . NEWS at 1714. See also SENATE REPORT. supra note 113 . at 9 ; Senate

,u nt T9 (statement of Sen . Domenici) .

19821

	

Archaeological Resources Protection

	

83

For a first violation . ARPA authorizes misdemeanor penalties of up
to a $10,000 fine or one year imprisonment, or both, when the value of
the archaeological resources damaged or destroyed is less than $5000, 1"
and felony penalties of up to a $20,000 fine or two years imprisonment,
or both, when the value of the archaeological resources damaged or
destroyed exceeds $5000 . 151 For subsequent violations, the maximum
penalty is a $100,000 fine or five years imprisonment, or both ."' These
penalties should be sufficient to halt commercial looting ; pothunters will
no longer be able to treat such fines as "a cost of doing business .""'

ARPA bases penalties on the value of the affected resource ."' Felony
charges are reserved for violations involving resources worth more than
$5000. 156 It is not always easy, however, to place a value on archaeo-
logical resources . Section 6(d) provides three elements of value to con-
sider in determining whether a violation reaches the $5000 felony thresh-
old : (I) commercial or archaeological value, (2) cost of restoration, 1S,
and (3) cost of repair ."' "Commercial or archaeological value" is prob-

113, at 9.
156. 16 U .S .C . 4 470ee(d) (Supp . 111 1979) .
157. One author has defined "cost of restoration" as :

the cost of retrieval of scientific information from the disturbed or damaged portion of an
archaeological site through archaeological excavation of the disturbed portions together with
a sufficient portion of the adjacent nondisturbed site as a comparison base and includes the
cost of the research design, fieldwork, laboratory analysis, and written report .

Green, supra note 116, at 30. Under this definition, restoration and repair arc not syn-

onymous . Restoration involves returning to the public whatever value can be salvaged
from the resource ; repair is limited to reconditioning and stabilizing the resource . Id .

Other authors take issue with this definition . See Donaldson . Goddard & McAllister .
Response to Green . AM . Soc' Y FOR CONSERVATION ARCHAEOLOGY NEWSLETTER, Feb . 1981,

at 28 . They maintain that although ARPA distinguishes between restoration and repair,
in fact the two terms are virtually synonymous . Id. at 29 . They define "restoration" as
"measures taken to bring back resources to their predisturbance state insofar as possible
and feasible . Such measures might involve rebuilding damaged walls of structures or
reconstructing broken pots ." Id.

158 . 16 U .S .C . f 470ee(d) (Supp . Ill 1979) . Green . supra note 116, at 30, defines
"cost of repair" as "the cost of the physical repair of archaeological resources which have
been damaged or disturbed in order to return said resources to the condition existing prior
to the damage or disturbance." This definition corresponds to the definition of "restoration"
offered by Donaldson, Goddard & McAllister, supra note 157, at 30. Cf. id . (definition
of "repair" as the "preventative measures taken to ensure that no further damages occur
to disturbed resources") .

Using the Green definitions of restoration and repair under ARPA will ensure that
the full cost of restoring and repairing a disturbed resource will be recovered . Most
restoration and repair efforts will require some salvage excavation . and the Green defi-
nitions are broad enough to cover such costs . Even though Green's definitions of 'res-
toration" and "repair" differ somewhat from the usual meanings of the terms, see Don-
aldson, Goddard & McAllister. supra note 157, at 29, they comprise the normal range of
operations undertaken to restore and repair a damaged archaeological resource .

151 . 16 U .S .C . 4 470ee(d) (Supp . III 1979) .
152. Id .
153. Id .
154. See supra text accompanying notes 65 & 145 .
155. See 16 U .S .C . 4 470ee(d) (Supp . 111 1979) ; see also SENAiF REPORT, supra note
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ably the most difficult to estimate . The "commercial value" of artifacts
that are commonly traded in the antiquities market, such as pots, baskets,
jewelry, or ceremonial objects, is easy to ascertain . A standard of "ar-
chaeological value" is necessary, however, for resources that have no
readily ascertainable commercial value ."'

	

-
The standard of "archaeological value" must approximate the re-

source's value to the archaeologist and be easy to administer ." Although
an archaeological resource may not have a commercial market, it none-
theless has a scientific market . The value of an archaeological resource
in the scientific market is what an archaeologist would pay for the re-
source, that is, what an archaeologist would be willing to spend to re-
search and develop the resource, including costs of planning, survey,
excavation, laboratory analysis, and report preparation .' "

This "informational value" standard appears both accurate and sim-
ple . It will not, however, always be easy to apply an informational value
standard to specific violations . Informational value calculations are rel-
atively straightforward when an entire site has been destroyed, but not
when a site has been only partially destroyed . The language of section
6(d) suggests that only those archaeological resources actually "in-
volved" in a violation, that is, only those resources damaged or de-
stroyed, should be considered in the valuation .'" Thus the informational
value of the whole site would not be an appropriate measure of lost
value.'" One approach to this problem would be to determine what
proportion of the site has been damaged or destroyed and to divide the
informational value of the site accordingly . This approach would be easy
to administer, but would produce artificial values because material re-
mains are never spread uniformly over an archaeological site . An alter-

159. Examples of such resources are human skeletal remains, paleontological re-
mains, structural remains and distributional information .

160. Because the value of an archaeological resource will determine the criminal
penalty imposed, see supra notes 155-59 and accompanying text, juries may often have
to apply the standard in criminal prosecutions . See . e.g., Green, supra note 116, at 30 .
Federal land managers will also be using this standard frequently in assessing civil penalties .
See, infra text accompanying note 168 .

161 . The proposed regulations adopt this approach . Section 1215 .16 of the proposed
regulations defines "archaeological value" as the "value of information associated with
the archaeological resource" to be appraised "in terms of the costs of the retrieval of the
scientific information contained in the archaeological resource which would have been
obtainable if the archaeological resource were found in its undisturbed state ." 46 Fed .
Reg. 5566, 5574 (1981) (to be codified in 36 C .F .R . t 1215 .16) (proposed Jan . 19, 1981) .
Among the factors to be considered in this determination are whatever costs of developing
a research design, conducting fieldwork, performing laboratory analysis and preparing
reports are necessary to realize the resource's information potential . Id. See also Green,
supra note 116 . at 30 . Cf. Donaldson, Goddard & McAllister, supra note 157, at 29
(archaeological value should be defined in terms of the cost of scientific data recovery
from those areas disturbed by the illegal activities) .

162. 16 U .S .C . J 470ee(d) (Supp . 111 1979) . See also Donaldson, Goddard &
McAllister, supra note 157, at 28-29 .

163; Donaldson . Goddard & McAllister, supra note 157 . at 28-29 .
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native approach would calculate the difference between the cost of re-
trieving information from the site as a whole and the cost of retrieving
information from the part of the site that remains intact . Although some-
what complicated, this approach would estimate the diminution in value
of the site as a whole and thus reflect the value of lost contextual data ."

An informational value standard will not always produce an accurate
valuation because what an archaeologist would pay to develop a resource
may not equal the value of the resource to the archaeologist ." Alter-
native standards of "archaeological value," however, would rely on less
objective criteria and thus make valuation even more difficult and less
predictable.'" "Archaeological value" should therefore be computed on
the basis of the cost of researching and developing the resource . For
partially damaged or destroyed archaeological sites, value should be
computed on the basis of the difference between the cost of retrieving
information from the whole site and the cost of retrieving information
from the part of the site that remains intact .

2. Civil Penalties: Section 7
Section 7 authorizes federal land managers to impose civil penalties

for any violation of the Act ." The federal land manager is to determine
the amount of civil penalty in accordance with the uniform regulations,
considering, among other factors, the "archaeological or commercial
value" of the resource and the cost of restoration and repair .'" The

164 . Disruption of contextual data greatly reduces the costs of planning, excavation
and analysis by closing various paths of investigation, such as analyses of the relationship
of artifacts within a site and environmental analyses based on stratigraphic sequences .
Because archaeological research entails certain "fixed costs ." even this approach will not
approximate the full value of the lost resource . See infra note 165 and accompanying text .

165 . The cost of archaeological investigation often depends upon the location of the
resource rather than its research value . Excavation of an archaeological site . (or example .
entails certain fixed costs such as equipment and labor, regardless of the value of the
resources contained therein . On the other hand, archaeological resources of comparable
value to a research design may entail different collection costs because they are not
similarly situated, i .e ., one may be in a surface scatter, the other in an archaeological site .

166. An approach that values archaeological resources in terms of "archaeological
significance ." for example, would be difficult to administer . "Archaeological significance"
is not easily defined . See supra note 34 . A resource may be significant because of its
relative scarcity, because of its importance in a particular research design, or because of
its other unique features . See supra note 34 . Attaching a monetary value to "archaeological
significance" poses an even greater problem.

Case-by-case determinations of archaeological value could be foregone in favor of
a predetermined schedule of "values" based on the nature of the resource and its potential
significance to archaeological investigation . The same pitfalls that are inherent in case-hy-
case determinations are inherent in devising such schedules, but schedules might facilitate
criminal and civil penalty assessments . The approach is probably unworkable, however
Given the tremendous variation in archaeological resources . standardized valuation is
virtually impossible and subject to challenge on the facts of each particular case .

167 . 16 U .S .C . 14701T(aXI) (Supp . III 1979) .
168 . Id. 4 470ff(a)(2) . This provision leaves "archaeological or commercial value"

to be defined by the regulations . Id . Neither the Act nor its legislative history clarifies
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manager may mitigate or remit the penalties'" or double the penalties
for succeeding violations ." Section 7, unlike section 6, contains no intent
standard ."

Section 7 provides for judicial review of penalty assessments in
United States District Court either in the District of Columbia or in any
district in which the aggrieved party resides .''' Should a violator fail to
pay a penalty, the federal land manager may request that the Attorney
General bring an action for enforcement and collection ."'

ARPA's civil penalties are discretionary ;` they give the federal land
manager the flexibility to impose penalties to educate, deter, or com-
pensate.' Congress intended that the civil penalty provisions of ARPA
would supplement the criminal penalty provisions and provide a means
of deterring illegal activities without unduly burdening the "ignorant"
citizen."

The federal land manager must remit penalties collected for viola-
tions on Indian lands to the Indian tribe concerned ."' Because the civil
penalties serve various noncompensatory functions, however, this money
will not always fully compensate the Indian tribe for the damage to the
archaeological resource ."8 Moreover, only the federal land managers can
invoke the civil penalty provisions, and the Act makes no provision for
enforcement at the Indian tribe's request ."

what "other factors" may be considered in calculating a civil penalty . The legislative
history suggests, however, that Congress intended to limit the amount of civil penalty by
the archaeological or commercial value of the resource and the cost of restoration and
repair . HOUSE REPORT, supra note 7, at 11, reprinted in 1979 U .S . CODE CONG . & AD.
NEws at 1714 . Thus, "other factors" may refer to mitigating factors .

169 . 16 U .S .C . S 470ff(a)(1) (Supp . 111 1979) .
170 . Id. 1470tf(aX2) .
171 . Id. 1470115(a)(1) .
172 . Id. 1470ff(bXI) .
173 . Id. 1470ff(bX2) .
174 . Id. 1470(aX 1) .
175 . 46 Fed . Reg. 5566, 5568 (1981) .
176. See supra note ISO. The report of the Senate Committee on Energy and Natural

Resources is informative in this regard .

The Committee adopted a civil penalties section based on existing procedures in the Endangered
Species Act (16 U .S .C . 11 1531-1543 (1976 & Supp. 111 1979)l . . . . This section would give the
Federal land manager 'ticket writing' authority for minor offenses which do not involve a
knowing violation of the prohibitions of the act . The Committee agreed that enforcement au-
thority which did not involve the stigma of a criminal violation would be useful to the Federal
land manager as a deterrent for illegal activities for users of the public lands who might un-
knowingly violate the act . . . . The Committee cautions that civil penalties should be sparingly
used, and then only in situations which clearly warrant an enforcement action and not to harass
citizens in normal use of public lands or who inadvertently infringe on regulations in minor
ways .

SENATE REPORT, supra note 113, at 9 .
177 . 16 U .S.C. 1470gg(c) (Supp . 111 1979) .
178 . This is especially true when the penalties assessed against an "unknowing"

violator are mitigated . See supra text accompanying notes 169, 174-76 .
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Violations on public lands will also raise problems of compensation .

ARPA's civil penalty provisions are the primary mechanism for recovery

ofcompensatory damages for injury to archaeological resources on public
lands.' Because they are calculated with reference to the archaeological

or commercial value of the resource and the cost of restoration and
repair,"' these penalties arguably compensate the public for any injury
and thus render separate civil suits unnecessary .'

public
how-

ever, civil penalties will seldom fully compensate the public because
they must deter without being "unreasonably burdensome ."'`'

Ideally, compensation for lost resources would be the goal in each
case. Congress could realize this goal by amending section 7 to make
violators of the Act expressly liable for compensatory damages and to
provide the federal la, :d managers with authority to bring civil suits to
recover such damages .'" Congress could also amend the Act to allow
concerned citizens, such as Indians or archaeologists, to sue to compel
federal land managers to pursue the available remedies .'"' Such amend-
ments, however, might put undue burdens on the unknowing violator .
ARPA's legislative history suggests that when faced with a conflict be-
tween compensation and protection for unknowing violators, Congress
will choose the latter .'" The responsibility thus falls on the regulators

courts or state courts for damages for injury or destruction of archaeological resources
on Indian lands . See Canby . supra note 103, at 737 .

180 . Id.
181 . See supra text accompanying note 168 .
182 . ARPA is silent as to whether the authorized civil penalties alter or merely add

to the remedies already available to the federal land managers under other federal laws .
The Act's legislative history suggests, however, that Congress was aware that the federal
land managers had authority to initiate civil actions to recover damages, and did not intend
to restrict this or any other available remedy . See HOUSE REPORT . supra note 7, at 11,
reprinted in 1979 U .S . CODE CONG. & AD . NEws at 1714 ; Senate Hearings, supra note
29, at 61 ((estimony of Michael D. Hawkins). When full compensation is the goal, such
as when the violation is serious enough to warrant criminal prosecution as well as civil
action, a civil suit may in fact be more efficient than an administrative procedure with
judicial review . Given that the courts are determining archaeological value and cost of
restoration and repair in criminal proceedings . see supra text accompanying notes 155-58 .
the courts' lack of the agencies' expertise should not present an obstacle to judicial
determination of these sums in civil actions . As a practical matter, though, the availability
of an administrative mechanism for assessing substantial civil penalties may limit such use
of the courts .

193 . HOUSE REPORT, supra note 7 . at 11 . reprinted in 1979 U .S . CODE CONG . & AD .
NEws at 1714 .

184 . Such an amendment was in fact introduced in the Senate . The proposed amend-
ment made violators of the Act liable to the United States for the archaeological value and
the commercial value of the injured resource, and the cost of restoration and repair . SENATE

REPORT . supra note 113 . at 10 . This amendment did not appear in the final version of the
bill, perhaps due to a concern over subjecting unknowing citizens to burdensome penalties .

See HOUSE REPORT . supra note 7, at 1 1, reprinted in 1979 U .S . Coot CONG. & An. NEWS

at 1714 .
185 . The Endangered Species Act . for example, contains a similar provision . 16

U.S .C . 4 1540(g) (1976 & Supp . 111 1979) .
186 . See HOUSE REPORT . supra note 7 . at 11, reprinted in 1979 U .S . CODE CONG .

& An. News at 1714 .
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and the federal land managers to assure adequate compensation in every
case .

3. Forfeiture : Section 8(b)

Section 8(b) provides that a court may order the forfeiture to the
United States of all archaeological resources, vehicles, and equipment
that were involved in a violation of ARPA ."' If the violation occurred
on Indian land, the items are forfeited to the Indian or Indian tribe
concerned.'"

Section 8(b) authorizes recovery of illegally obtained archaeological
resources not only from persons who have violated ARPA but also from
any person who has possession. Thus, even though possession alone
will not trigger ARPA's civil or criminal penalty provisions, it may expose
the possessor to a civil suit for recovery of the illegally obtained artifact .

Section 8(b) does not specify who may sue for recovery. Indians
appear to have standing to invoke the forfeiture provision because they
are entitled to all resources removed from Indian lands .

To ensure that violators are not deprived of their property without
"due process of law," 19 ARPA clearly intends that some kind of hearing
will precede forfeiture . Only a court or administrative law judge may
order forfeiture .'" The federal land manager must bring a civil suit if he
wants to recover any resources, vehicles, or equipment involved in a
violation when a civil penalty has been assessed without a formal hearing .

To avoid "unduly burdensome forfeitures of property belonging to
persons who neither knew nor could have known of the illegal activi-
ties,""' Congress left forfeiture to the discretion of the court or admin-
istrative law judge . Making forfeiture of illegally obtained archaeological
remains discretionary, however, is inconsistent with the principle that
archaeological resources on public lands are public resources that remain
the property of the United Slates ."' In its zeal to protect unwitting
violators from burdensome confiscation of vehicles and other property,
Congress has needlessly diluted the protection for archaeological re-
sources. Congress should amend section 8(b) to make forfeiture of il-
legally obtained archaeological resources mandatory : the recovery of
public resources should not be left to a court or administrative law
judge's discretion .

4. Rewards: Section 8(a)
Section 8(a) authorizes rewards for information leading to the as-

sessment of a fine or penalty under the Act's civil or criminal penalty

197 . 16 U .S .C. 1470gg(b) (Supp . 111 1979).
188 . Id. 1470gg(c) .
189 . U .S . CoNST . amend . V .
190. 16 U .S .C. 1470gg(b) (Supp . 111 1979) .
191 . House REPORT, supra note 7, at 11, reprinted in 1979 U .S . CODE CONG. & AD .

NEws at 1714.
192 . See 16 U .S.C . 1470cc(bK3) (Supp . 111 1979) .
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provisions."' Specifically, the Secretary of Treasury may pay from the
collected fine or penalty a reward equal to one-half the fine or penalty
but not exceeding $500 . 19' This provision increases the federal land man-
ager's enforcement power by giving visitors to public lands an incentive
to discover and report violations . Thus the federal land manager will not
have to rely solely on a limited staff to police vast and often remote
public lands ."'

F. Permitting : Section 4

Section 4 establishes a permitting procedure to govern the investi-
gation and development of archaeological resources on public lands and
Indian lands.'' Section 4 distinguishes between "public lands" and
"Indian lands ."" To allow for effective management and conservation
of archaeological resources on public lands, the Act leaves the permitting
of archaeological investigation on public lands to the federal land man-
ager's discretion .'" To ensure adequate consideration of Indian religious,
cultural, and sovereign interests, however, special provisions apply to
permits for archaeological investigation on Indian lands ."

l . When Is a Permit Required?
Section 4(a) requires any person to obtain a permit from the federal

land manager for excavation, removal, and "associated activities" in-
volving archaeological resources on public and Indian lands .""

ARPA does not require a permit for an archaeological survey
alone." Requiring a permit for surveys would prove impractical . With
such a requirement, even the activities of hikers could trigger ARPA's
penalty provisions; moreover, proving that an illegal survey had been
conducted would be nearly impossible ." Under the existing provision,
however, a survey conducted concurrently with excavation can be

193 . Id. 1470gg(a).
194 . Id.
195 . See supra note 45.
1%. 16 U .S .C . 1470cc (Supp . III 1979).
197. See supra text accompanying notes 96-104 .
198. 16 U .S .C . 1470cc(b) (Supp. 111 1979) .
199. Id. I 470cc(g) .
200. Id. 1470cc(a) .
201 . At its most rudimentary level, archaeological survey involves walking over areas

of ground looking for evidence of archaeological sites, such as artifact scatters or changes
in topography or vegetation . F . HOLE & R . HEtzER . supra note 9 . at 166. More sophisticated
survey is more systematic, often involving erection of a grid . Id.

Congress declined to adopt amendments proposed by the Department of Interior that
would have added archaeological survey to ARPA's permit requirements . Compare 16
U .S .C . 1470cc(a) (Supp . III 1979) With HOUSE REPORT, supra note 7 . at 18, eeprinted in
1979 U .S. CODE CoNG. & AD. News at 1720 (proposed revision requiring permits for
archaeological survey); cf. Antiquities Act of 1906, 16 U .S.C . 4432 (1976) (requiring
permits "for the examination of ruins") .

202. See supra note 201 .
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treated as an "associated activity" subject to the terms and conditions
of the excavator's permit . To clarify this situation, Congress should
amend ARPA to exempt all surveys from its permit requirements .

Because ARPA defines "person" to include "any officer, employee,
agent, department, or instrumentality of the United States,"303 the Act's
permit requirements apply to the federal land manager's agents and em-
ployees. The extension of the permit requirements to government em-
ployees should be viewed as an attempt to ensure the rational d vel-
opment of archaeological resources rather than as a bureaucratic obstacle
to effective management."' To allow federal land managers to conduct
emergency salvage work, the federal agencies could either establish an
expedited permitting procedure or deem federal agents and employees
conducting emergency salvage work to operate under a valid permit .'Ot
In all other situations, the normal permitting procedure should not se-
riously hamper effective management 206

Section 12(a) exempts activities relating to mining, mineral leasing,
and reclamation from ARPA's permit requirements . 207 The Act's legis-
lative history suggests two reasons for this exemption : (1) an unwilling-
ness to burden these legitimate uses of public lands with additional permit
requirements;' and (2) a concern that in the course of these uses a
person might unwittingly trigger the Act's penalty provisions .' ARPA
thus leaves the protection of archaeological resources from such activities
to other federal laws . z10

203 . 16 U .S .C . 1470bb(6) (Supp. III 1979).
204 . Congress declined to adopt amendments suggested by the Department of the

Interior that would have exempted officers, employees, agents, departments or instru-
mentalities of the United States from the permit requirement when they perform official
land management duties . Compare id. 1470cc with HOUSE REPORT . supra note 7, at 19 .
reprinted in 1979 U .S. Coot CONG. & AD. NEws at 1722 (proposed exemption).

Congress was correct to reject this proposal because of the problems of Antiquities
Act violations by federal employees . In April 1979 . for example, two Wyoming Bureau
of Land Management employees were convicted of violating the Antiquities Act by dam-
aging several prehistoric rockshelters . Friedman . Antiquities Violations by BLM Employ-
ees: Further Developments, AM. SOC Y FOR CONSERVATION ARCHAEOLOGY NEWSLETTER, Apr .
1980, at 35 . The federal government had to appropriate $25,000 to stabilize the damaged
sites . Id.

205 . Such regulations could be issued pursuant to Section 10. 16 U .S.C . 1470ii
(Supp. 111 1979) .

206 . Problems will inevitably arise in subjecting all federal agents or employees to
ARPA's permit requirements . Accidental destruction of archaeological sites in the course
of roadwork, for example, will subject a federal employee to stiff criminal penalties .
Telephone interview with Charles M . McKinney . Department of the Interior (Oct. 26,
1981) . In such cases the employee will have to rely on the federal land manager to use
discretion to avoid an unduly harsh result .

207. 16 U .S .C. 1470kk(a) (Supp . 111 1979).
208. See Senate Hearings, supra note 29, at 40 (statement of Sen . Domenici) .
209 . See HOUSE REPORT, supra note 7, at 23 . reprinted in 1979 U.S . CODE CONG .

& AD. NEWS at 1726.
210 . Section 12(a), 16 U .S .C . 1470kk(a) (Supp . 111 1979), provides that "nothing in

this chapter shall be construed to repeal, modify, or impose additional restrictions on the
activities permitted under existing laws and authorities relating to mining, mineral leasing .
-, -1 ---
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2. Indian Lands
Section 4(g) exempts Indian tribes desiring to excavate archaeolog-

ical resources on their lands from the permit requirements of the Act
if the tribes have laws regulating the excavation and removal of those
resources ."' In the absence of such tribal law . ARPA's permit provisions
apply."' ARPA's permit provisions extend to all non-Indians desiring
to excavate archaeological resources on Indian lands regardless of the
existence of tribal law regulating those resources ."' Both Indians and
non-Indians desiring to investigate archaeological resources on Indian
land must obtain the approval of the Indian tribe before a permit will
issue under ARPA,'" and any such permit must contain the terms and
conditions requested by the Indian tribe ."'

ARPA thus leaves Indian tribes considerable authority over ar-
chaeological resources on Indian lands . Because the federal government
regulates excavation by Indians on Indian lands only when Indian tribes
decline to regulate them,"' Indian tribes may displace federal control
simply by enacting tribal ordinances governing archaeological resources
on their lands . Indian tribes may also incorporate tribal law into the
terms and conditions of permits issued to Indians and non-Indians under
ARPA,"' or may refuse to approve such permits .""

Indian tribes may also continue to have concurrent jurisdiction over
archaeological resources on their lands . Prehistoric and historic Indian
sites likely fall under tribal sovereign authority ."9 A statute does not

211 . Id . 1470cc(g). ARPA does not impose on the Indian tribes any standards for
permit issuance to tribal members . Often, however, the Secretary of the Interior has
approved, pursuant to the tribal constitution, the tribal ordinances regulating archaeological
resources . See Canby, supra note 103 . at 216.

212 . 16 U .S .C . 5 470cc(g)(l) (Supp . 111 1979) .
213 . The section 4(g) exemption applies only to "any Indian tribe or member

thereof ." Id. ARPA's permit provisions also extend to Indians who are not members of
the tribe having jurisdiction over tl,e land containing the archaeological resource . fit.

214. Id. 1470cc(g)(2).
215. Id. Arguably there are limits as to the terms and conditions that the Indian tribe

may impose . At the very least, such terms and conditions should be consistent with the
Indian Civil Rights Act of 1968, 25 U .S .C . 11 1301-1341 (1976) .

216. See supra text accompanying notes 211-12.
217 . See 16 U .S .C . 1470ec(gX2) (Supp. 111 1979).
218. Id. Indian tribal authority over permitting therefore is limited only insofar as

the tribe may desire to issue a permit to a non-member on terms less stringent than those
that ARPA imposes . See infra text accompanying notes 211-28 .

219.

(Olur cases recognize that the Indian tribes have not given up their full sov-reignty . We have
recently said: 'Indian tribes are unique aggregations possessing attributes of sovereignty over
both their members and their territory . . . .' United states v . Mazurie . 419 U,& 544 . 537119751

. . The sovereignty that the Indian tribes retain is of a unique and limited character . It exists
only at the sufferance of Congress and is subject to complete defeasance . But until Congress
acts, the tribes retain their existing sovereign powers .

United Stales v . Wheeler, 435 U .S. 313 . 323 (1978) (upholding application of the "dual
sovereignty" doctrine to federal and tribal criminal jurisdiction over Indian offenders on
Indian lands) .
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abrogate such authority absent a "clear showing" of congressional irtent
to abrogate .2' Nothing in ARPA suggests that Congress intended to
abrogate Indian sovereign authority over archaeological resources )n
Indian lands. In particular, section 4(g) does not prohibit tribal regulation
of archaeological resources on Indian lands ."' Failure to comply with
tribal ordinances, therefore, may subject Indians to tribal criminal and
civil penalties` and non-Indians to civil penalties or expulsion from the

Courts often recognize the existence of Indian sovereign powers not explicitly stated
in treaty. Judicial rules of construction require ambiguities to be resolved in the Indians'
favor, McClanahan v . State Tax Comm'n, 411 U.S . 164 . 174 (1973) . and treaties to be
interpreted as the Indians themselves would have understood them . Choctaw Nation v .
Oklahoma, 397 U .S . 620 . 631 (1970). In general, courts choose liberal construction in favor
of the Indians. Id . See generally . Wilkinson & Volkman . Judicial Review of Indian Treaty
Abrogation : "As Long as Water Flows or Grass Grows Upon the Earth"-How Long a
Time is That?, 63 CAL . L . REV . 601, 617 (1975) .

For Indian tribes, prehistoric and historic Indian sites are often important religious
and cultural resources . See supra note 26 . The Indians and the federal government did
not likely contemplate the relinquishment of Indian authority over such resources when
the treaties were signed . Cf. Menominee Tribe v . United States, 391 U .S . 404, 406 (1968)
(holding that treaty language "to be held as Indian lands are held" included the right to
fish and to hunt). Questions may arise, however, in the case of prehistoric sites situated
on lands historically occupied by tribes unrelated to the sites' original inhabitants .

220 . United States v . White . 508 F .2d 453 (8th Cir . 1974). See also Menominee Tribe
v . United States. 391 U .S . 404 (1968) (the purpose to abrogate treaty rights of Indians is
not to be lightly imputed to Congress).

221 . Section 4(g)(l). 16 U .S .C . 8470cc(gXl) (Supp . 111 1979). acknowledges the
existence of tribal law regulating archaeological resources on Indian lands, but neither the
Act nor its legislative history contain language indicating that the Act preempts such laws
as they apply to Indians or non-Indians on Indian land . See Menominee Tribe v. United
States, 391 U .S . 404 . 413 (1968) ("lwle find it difficult to believe that Congress, without
explicit statement, would (destroy) property rights conferred by treaty") . See also United
States v . White . 508 F.2d 453 . 457 (8th Cir. 1974) (express Congressional abrogation or
modification required to affect Indian treaty rights to hunt on the reservation) .

Concurrent federal and tribal jurisdiction has been upheld under other circumstances .
See United States v . Wheeler, 435 U .S . 313 (1978) (upholding concurrent tribal and federal
criminal jurisdiction over Indian offenders on Indian lands under the Major Crimes Act
0( 1885).

222. See United States v . Wheeler, 435 U .S . 313 (1978) (upholding tribal criminal
jurisdiction over tribal members on Indian lands) ; Bryan v . Itasca County, 426 U .S . 373
(1976) (civil regulatory authority over tribal members on the reservation remains vested
in the tribe) .

Section 202(7) of the Indian Civil Rights Act of 1968, 25 U .S .C . 1 1302(7) (1976).
places a ceiling on tribal criminal penalties of 5500 or 6 months imprisonment or both .
There seems to be no limit, however, on tribal civil penalties . The Supreme Court has
noted that within reservations Indian tribes have plenary authority over members except
as expressly limited by federal law . Santa Clara Pueblo v . Martinez, 436 U .S . 49 (1978) .
See generally Collins, Implied Limitations on the Jurisdiction of Indian Tribes, 54 WA .
L. Rev . 479, 518 (1979) . Such authority apparently includes the power to impose civil
sanctions . "Many regulatory schemes, at all levels of government, exist without criminal
sanctions for enforcement purposes . (The state) itself relies in part on civil sanctions in
its Iregulatory) enforcement scheme . . . . The Supreme Court has at no time denied the
power of an Indian tribe to assert its civil powers ." Mescalero Apache Tribe v . New
Mexico, 630 F .2d 724, 735 (10th Cir . 1980) vacated and remanded on other grounds, 101
S . Cf . 1752 (1981) . Absent express limits, tribal authority to impose civil sanctions on its

t ,n ~a .i te,t eve earn /jinn Puehln . 416 11 S 49 (197R) .
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reservation,"' ARPA thus can be viewed as a supplement to tribal reg-
ulation of archaeological resources on Indian lands that authorizes crim-
inal and civil penalties for unauthorized excavation, removal, or damage .

Compared with the control that Indians exercise over archaeological
resources on Indian lands, Indian control over archaeological resources
on public lands is limited . Congress declined to give Indian tribes a veto
power over permits which authorize archaeological investigation on pub-
lic lands of sites of religious or cultural significance to Indians ."' Instead .
ARPA merely requires notice to concerned individuals or tribes of any
such permit application ."' This requirement does not raise any issues
of Indian sovereignty ; it does raise issues of Indian attempts to regain
control over objects and sites that have been managed by archaeologists
and non-Indians 226 and of possible constitutional restraints against the

223 . Tribal governments may not exercise criminal jurisdiction over non-members .
Oliphant v . Suquamish, 435 U .S. 191(1978). Oliphant did not divest Indian tribes, however,
of all authority over non-members . See Collins, supra note 222, at 516-21 . The Supreme
Court recently upheld, for example, tribal regulation of hunting and fishing by non-members
on land owned by the tribe or held in trust by the United States for the tribe . Montana
v . United States, 101 S . Cf . 1245 . 1254 (1981) . As Collins observes :

Where non-Indians have entered into consensual relationships with Indians for the use of Indian
land, the historical case for tribal civil jurisdiction and related tribal legislative authority is quite
strong . . . . ITlhe authority to tax . license, and regulate has been sustained in those situations .
The same reasoning should apply to matters of domestic relations in instances of intermarriage,
to contracts, leases. and agreements concerning the use of Indian land, and other interracial
matters. Torts arising directly out of such relationships should be governed by the same principle .

Collins, supra note 222. at 515 (emphasis added). See also Montana v . United States, 101
S . Ct- at 1254 .

In addition to civil sanctions . Indian tribes have the power to exclude non-members
from Indian owned lands or lands held in trust for the Indians by the United States for
violation of tribal ordinances . See Quechan Tribe of Indians v . Rowe, 531 F.2d 408 (91h
Cir . 1976) . See also Montana v . United States . 101 S . CI . at 1254 (tribe may prohibit non-
members from hunting or fishing on land belonging to the tribe or held by the United States
in trust for the tribe or may condition entry by charging a fee or establishing bag and Feet
limits) .

Tribal authority to regulate the activities of non-members on fee-patent land held by
non-members within reservation boundaries is limited to circumstances where "conduct
threatens or has some direct effect on the political integrity, the economic security, or the
health or welfare of the tribe ." Montana v . United States, 101 S . Cf . at 1258 . Thus, the
importance of prehistoric and historic Indian sites to tribal religion and culture, and the
importance of tribal religion and culture to tribal sovereignty and cultural autonomy, may
justify tribal regulation of archaeological resources on fee-patent lands within reservation
boundaries . This authority . along with tribal authority over members within reservation
boundaries, therefore may allow tribal ordinances to extend protection to archaeological
resources situated on fee-patent lands that are not subject to ARPA's provisions .

224. Indian groups proposed amendments to ARPA granting Indian tribes a veto
over the excavation of sites of religious or cultural significance to the tribes . Congress
rejected these amendments as too broad . Senate llearings . supra note 29 . at 48 .50

225 . 16 U .S .C . 8 470cc(c) (Supp . 111 1979) .
226 . Indians are becoming increasingly concerned over the removal of sacred objects

from, and the desecration of, Indian religious sites. As a result, Indians are attempting
with increasing frequency to regain control over objects and sites managed by archaeologists
and non-Indians See e .e . A Fieht for Rites, supra note 108 . See generally . Blair, supra
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establishment of religion ."' Thus if Indians want to affect or prevent the
archaeological development of sites not on the reservation, they must
establish overriding religious or cultural significance of the sites .""

3. Grounds for Issuing a Permit
The federal land manager may issue a permit for investigation of

archaeological resources on public lands and, when appropriate, on In-
dian lands, if (1) the applicant is qualified to perform the activity, (2) the
activity is undertaken to further archaeological knowledge in the public
interest, (3) the resources excavated or removed from public lands will
remain the property of the United States and will be preserved in a
suitable institution, and (4) the activity is consistent with any management
plan for the affected lands .' For archaeological investigation on Indian
land, tribal approval must also be obtained ."'

ARPA's solution to the problem of applicant qualifications is better
than that of the Antiquities Act . Under the Antiquities Act, federal land
managers issue permits only to qualified institutions"' such as museums
and universities."' Under ARPA, however, federal land managers may
issue permits to any "person""' who meets qualifications to be defined
by the uniform regulations ."" ARPA thus relies on the federal land man-

note 124 ; Winter, supra note 26 ; Corbyn, The Far West . Native Americans and Archae-
ology, AM. SOC'Y FOR CONSERVATION ARCHAEOLOGY NEWSLETTER . Dec . 1977 . at 2 .

227 . See infra notes 336-42 and accompanying text .
228 . As one author notes :

All Americans have a right to the knowledge represented in cultural resources unless a direct
defendable claim to the resources can be specifically established by a group on traditional or
religious grounds . At that point, the concerns of the group should be essential to the planning
for any federal agency construction affecting the future of the resources . The agency is re-
sponsible for the final decision and it revolves around all laws applicable to the project under-
taking . It a Native American group cannot substantiate its claim to cultural resources other
than to say generally 'they're of religious significance to us ; a federal agency would have little
justification for accommodating them. Many agency officials are accustomed to dealing in depth
with a multitude of claims and probably could not recommend, for example, either slopping a
construction project or abandoning legally authorized data recovery as an appropriate alternative
to irrevocable adverse impact .

Most of us strongly support the retention of cultural traditions and would gladly step aside
to avoid impacting their manifestations . As a matter of principle and in the interest of our
dwindling cultural resources, we should guard against having archaeological investigation nul-
lified because of insinuated 'traditions' of questionable origin .

Corbyn, supra note 226. at 7 .
229 . 16 U .S .C . 1470cc(b) (Supp. 111 1979).
230 . Id. 1470cc(g)(2) .
231 . Id. 1 432 (1976) .
232 . Regulations under the Antiquities Act authorizes the federal land managers to

issue permits to "reputable museums, universities, colleges, or other recognized scientific
or educational institutions, or to their duly authorized agents." 43 C .F .R . 13 .3 11980)-

233 . Section 3(6) defines "person" as "an individual, corporation, partnership, trust,
institution . association, or any other private entity or any officer, employee, agent, de-
partment, or instrumentality of the United States or any Indian tribe, or of any state or
political subdivision thereof ." 16 U .S .C . 1 470bb(6) (Supp . III 1979).

214 . Id 4 470cc(h) .

19821

	

Archaeological Resources Protection

	

95

ager to make case-by-case assessments of applicant qualifications rather
than resorting to shorthand categories . This not only ensures that insti-
tutions and individuals undertaking archaeological projects are in fact
qualified, but allows qualified individuals who are not affiliated with a
museum or educational institution... to conduct their own research .

ARPA, unlike the Antiquities Act, requires that excavation be in
the public interest . The Antiquities Act provides that land managers may
issue permits for investigations undertaken "for the benefit of reputable
museums, universities, colleges, or other recognized scientific or edu-
cational institutions, with a view to increasing the knowledge of such
objects."" ARPA provides that land managers may only issue permits
"to further archaeological knowledge in the public interest ."' ARPA
thus recognizes that archaeological resources belong to the public and
that the archaeologist's interest and the public interest do not always
coincide .

A federal land manager cannot issue a permit under ARPA unless
he or she is satisfied that the applicant has made adequate provision for
the preservation of the archaeological resources ."" Before ARPA, ex-
cavators generally retained archaeological resources retrieved from pub-
lic lands or Indian lands . This created two problems : the public did not
have access to public resources, and Indians lost all control over re-
sources retrieved from Indian lands ."' ARPA attempts to deal with these
by: (1) declaring that archaeological resources retrieved from public lands
"remain the property of the United States,""' and (2) requiring the
consent of the affected tribe to the exchange and ultimate disposition
of archaeological resources recovered from Indian lands ."" ARPA, how-
ever, also provides that resources recovered from public lands, regard-
less of their religious or cultural significance to Indian tribes, remain
public resources ."'

Congress inserted the requirement that the proposed excavation be
consistent with any land management plan to allow for the conservation
of archaeological resources."' Conservation is sometimes preferable to

235 .

ISlources of funds for archaeological research, such as foundations and educational institutions .
we feeling financial pressure from all angles . and the amount of money available from these
sources for archaeology is not increasing in proportion to the amount of destruction . . . . Many
professional archaeologists are turning for help to "amateur archaeologists"-those persons
who study the past in their leisure time .

Davis supra note 2, at 271 .
236 . 16 U .S .C. 1 432 (1976 & Supp . 111 1979).
237 . Id. 1 470cc(b)(2) (Supp . 111 1979) .
238 . Id. 1470cc(b)(3) .
239 . See supra note 226 .
240 . 16 U .S .C. 1 470cc(b)(3) (Supp . 111 1979) .
241 . Id. 1470dd .
242 . Id . ° 470cc(b)(3) .
243 . See HOUSE REPORT, supra note 7 . at 9, reprinted in 1979 U .S . COVE CONG . &

AD . NEws at 1712 .
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development because archaeological resources are nonrenewable and
because future archaeologists may have the knowledge, technology, and
methodology to extract more information from the resources. The con-
sistency requirements, however, may have other, unintended effects .
For example, a proposed archaeological research project could conflict
with a mining project called for by a land management plan . Because
ARPA does not impose permit requirements on mining, "' the archaeo-
logical resource would be developed only to the extent that it is protected
by other federal law, such as the Archaeological and Historical Pres-
ervation Act ."'

ARPA generally leaves the decision whether to issue a permit for
excavation on public lands to the discretion of the federal land manager ."'
Thus, with one exception, applicants who meet ARPA's requirements
have no right to a permit . At the request, however, of any state governor
acting for the state or its educational institutions, a federal land manager
must find that an applicant is qualified and that the proposed activity is
in the public interest and must impose no additional terms and conditions
on the permit other than those requested by the governor .2" ARPA's
legislative history does not explain this provision . It appears, however,
to be an attempt to give states greater control over their archaeological
resources .

4. Procedural Aspects of Permits
Persons seeking a permit to develop archaeological resources on

public lands, or on Indian lands if the persons are not exempted by
section 4(g), must submit to the federal land manager an application
describing the time, scope, location, and specific purpose of the proposed
work . 2" In the case of an application to excavate on Indian land, the
federal land manager must seek the approval of the Indian or Indian
tribal authority having control over the land ."' In the case of an appli-

244 . 16 U .S .C . 1470kk(a) (Supp. 111 1979) . See supra notes 207-10 and accompanying
text .

245 . 16 U .S .C . 44 469-469c (1976 & Supp . 111 1979) . See supra note 34 and accom-
panying text .

246 . See 16 U .S .C . 4 470cc(b) (Supp . 111 1979) (providing that a permit "may be
issued") .

247 . Id . 1470cc(i) .
The provisions of section 4(g), id . 1470cc(g), which require Indian approval and the

imposition of such terms and conditions as the Indian tribe may request, still apply to
requests involving Indian lands . Id. 1470cc(i) . The absence of standards for permit issuance
in such cases may effectively reduce the protection afforded archaeological resources under
the Act . As currently drafted, the provision does not restrict the purposes for which a
state may request a permit . Even excavations associated with commercial development
are covered . Congress should consider restricting permit issuance to situations in which
the state is interested in learning more about local history and prehistory .

248 . Id . 1470cc(a) .
249 . Id. 1470cc(g)(2) .
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cation to excavate on public land, the federal land manager must deter-
mine whether the proposed activity will harm or destroy a site of religious
or cultural significance to an Indian or Indian tribe, and, if it will, notify
the Indian or Indian tribe concerned . 70

ARPA does not tell the federal land manager what to do after giving
such notice . The first amendment may require that the Indian or Indian
tribe whose religious interests are threatened have an opportunity for
comment ."' What weight to accord such comment is, however, an open
question. ARPA does not require the federal land manager to deny an
application because of unfavorable comments from concerned Indians .
The American Indian Religious Freedom Act72 and the federal trust
responsibility for Indian property .'" however, require the federal land
manager to consider the effect on Indian religious and cultural interests
of any action on a permit application . ARPA thus leaves the resolution
of conflicts over the development of archaeological resources on public
lands to the regulations and other federal law ."'

ARPA does not provide other interested parties notice or a chance
to comment before permit issuance. In fact, section 4(i) of ARPA exempts
ARPA permits from section 106 of the National Historic Preservation
Act."' That section requires that, before issuing any "license ." a federal
agency must: (I) "take into account the effect of the undertaking on any
district, site, building, structure or object that is included in the National
Register," and (2) "shall afford the Advisory Council on Historic Pres-
ervation . . . a reasonable opportunity to comment with regard to such
undertaking."" ARPA's legislative history suggests that Congress in-
serted section 4(i) to reduce the red tape involved in getting a permit
and to eliminate apparent duplication of effort ."' In fact, however, this
exclusion seems to shift responsibility for determining whether archae-
ological investigations will affect National Register properties, from the
Advisory Council on Historic Preservation to the federal land managers .

A recent Ninth Circuit decision, County of San Bernardino Museum
v. Smithsonian Institution,"' suggests that neither the Administrative
Procedure Act"9 nor the fifth amendment"' require that federal officials
conduct a hearing before they issue an ARPA permit . The plaintiffs, the

250 . Id. 4 470cc(c) .
251 . See Pillar of Fire v . Denver Urban Renewal Auth . . 181 Colo . 411 . 509 P 2d

1250 (1973) (church entitled to a court hearing before condemnation of church property) .
252 . 42 U .S .C. 4 1996 (Supp . 111 1979) .
253 . See infra note 344 .
254 . See infra notes 314-25 and accompanying text .
255 . 16 U .S .C. 1470cc(i) (Supp . 111 1979) .
256 . Id. 1470f (1976 & Supp . 111 1979) .
257 . See Senate Hearings, supra note 29 . at 43 (statement of Dr . Ernest Allen

Connally) .
258 . 618 F .2d 618 (9th Cir . 1980) .
259 . 5 U .S .C . I4 551-559, 701-706 (1976 & Supp . 111 1979) .
260 . U .S . CONST . amend . V .
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State of California and the San Bernardino County Museum, sought to
enjoin the Smithsonian Institution from removing a 6070 pound meteorite
from federal land in southern California . The plaintiffs argued that the
federal government had to hold a hearing before it could grant an An-
tiquities Act permit to the Smithsonian to remove the meteorite . The
Ninth Circuit held that : (1) the permit process is not the type of "quasi-
judicial" proceeding that requires a hearing under the Administrative
Procedure Act, and (2) that the plaintiffs' interest in the meteorite was
not sufficient to give them a constitutional right to a hearing .'"' The
court's analysis appears to apply to ARPA as well as the Antiquities
Act .

In general, ARPA leaves the imposition of terms and conditions on
permits to the regulations and discretion of the federal land managers
except for permits authorizing excavations on Indian lands ."' This should
give the federal land managers the flexibility to coordinate archaeological
resource development with overall land management plans and to pro-
mote conservation of archaeological resources .

The federal land manager may suspend a permit if: (I) activities are
conducted that are not authorized by the permit, (2) trafficking in ar-
chaeological resources is conducted in violation of the Act, or (3) any
other violation of ARPA or the terms and conditions of the permit has
occurred ."' The federal land manager may revoke a permit if the per-
mittee has been convicted of a crime or assessed a civil penalty under
the Act.'

Any of the grounds for permit suspension are grounds for the im-
position of civil and criminal penalties ."' Archaeologists are concerned
about the possibility of criminal penalties because violation of ARPA is
a general intent crime' and archaeologists are unlikely to commit ac-
cidental violations . It seems likely, however, that federal land managers
will use permit suspension and other enforcement tools before using
criminal penalties against archaeologists .

ARPA makes no provision for review of the federal land manager's
decisions regarding permits . The considerable discretion vested in the
federal land manager" and the limited participation of interested persons
in the decision process 3" would probably make judicial review pointless .
The ARPA regulations, however, could provide meaningful review by
establishing an administrative appeal procedure .""

261 . 618 F . 2d at 621 .
262 . See 16 U .S .C . 44 470cc(d), (g)(2) (Supp . III 1979) .
263 . Id. II 470cc(f).
264 . Id.
265 . See id. It 470ee. 470ff.
266 . See supra note 146 and accompanying text .
267 . See supra text accompanying notes 246 .
268 . See supra text accompanying notes 255-61 .
269 . Such regulations may be issued pursuant to the federal agencies' authority to

promulgate regulations that are "appropriate to carry out IARPA'sI purposes ." 16 U .S .C .
1470ii (Supp . 111 1979).

19821

	

Archaeological Resources Protection

	

99

G. Protection of Information From Disclosure Under the Freedom of
Information Act : Section 9

Section 9 provides that information concerning the nature and lo-
cation of any archaeological resources protected by ARPA may not be
made available under the Freedom of Information Act unless the federal
land manager determines : (I) that disclosure would further the purposes
of the Archaeological and Historical Preservation Act, and (2) would not
create a risk of harm to the resource . 27U

The purpose of section 9 is to protect archaeological resources by
protecting information about these resources ."' Federal land managers
have comprehensive lists of identified archaeological sites on public
lands."' Section 9 makes this information unavailable to would-be vio-
lators to prevent the destruction of these resources .

As with the permitting provisions, there are exceptions to this pro-
vision to accommodate state and local interests in archaeological re-
sources. If a governor requests information concerning archaeological
resources within the governor's state, and if the request states the specific
place and purpose for which the information is sought, and if the governor
makes a commitment to protect the information from release and the
resource from commercial exploitation, the federal land manager must
provide the governor with the requested information ."'

H. Development of the Public Resource for the Public Benefit :
Sections 5 and 11

Historically, private individuals and institutions have excavated and
developed the nation's archaeological resources ."' Lack of communi-
cation about and a lack of awareness of archaeological resources already
recovered has led to research designs that involve unnecessary exca-

270 . Id. 4 470hh . This provision is not waived by notice given pursuant to ARPA
regarding sites of religious or cultural significance to Indian tribes . Id. Congress encourages
the federal land managers, however, "to carry out an active public information program
and to publish the appropriate prohibitions and warnings in their respective brochures,
maps, visitor guides, and to post signs at entrances to public lands ." HOUSE REPORT . supra
note 7, at 8, reprinted in 1979 U .S . CODE CoNG . & AD. NEWS at 1711 .

271 . See Senate Hearings, supra note 29 . at 43 (statement of Dr. Ernest Allen
Connally) .

272 .

In response to Executive Order 11593 . the Forest Service, along with other land management
agencies, has increased its efforts to inventory prehistoric . historic . and paleontological sites
on Federal lands and to incorporate protection measures into the land management process .
Conservatively, the Forest Service alone may inventory in excess of a million sites on National
Forest lands within the next several years .

Id. at 44-45 (statement of John R . McGuire) .
273 . 16 U .S .C . i 470hh(b) (Supp . 111 1979)-
274 . See Senate Hearings . supra note 29, at 89 (statement of Dr . Raymond R .

Thompson) .
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vations . 27 To deal with this problem, section I I directs the Secretary
of Interior to institute a program of information sharing between federal
agencies and private individuals regarding the nation's archaeological
resources ."' Moreover, section 5 authorizes the Secretary of Interior to
promulgate regulations that will foster the exchange between institutions
and museums of archaeological resources recovered from public lands ."
These provisions should expand the nation's archaeological resource
base .

III . REGULATORY PROBLEMS

ARPA fails to resolve all of the problems raised by the Antiquities
Act, and, in turn, raises some new problems. ARPA leaves for the
regulations important questions concerning the scope of protection for
archaeological resources, 278 the assessment of penalties,"' and the di-
rection of resource development when conflicts arise ." In promulgating
the regulations, however, federal agencies do not have unlimited ots-
cretion : ARPA, its legislative history, and other federal laws constrain
their decisions .

This section discusses three areas in which regulatory problems
arise : (I) the definition of "archaeological resource," (2) penalties, and
(3) permitting . It explores approaches to regulation and suggests reso-
lutions of the regulatory problems .

A. Definition ofArchaeological Resource
As seen in Section 1, the term "archaeological resource" may en-

compass a wide variety of things."" ARPA therefore seeks a flexible
definition of "archaeological resource" that is also definite enough to
avoid the vagueness problem of the Antiquities Act ."' Section 3(l) gives
a basic definition of "archaeological resource" as "material remains of
past human life or activities which are of archaeological interest" and
then directs the federal agencies to define in regulations the remains
which fall within this definition . 2O

In writing a regulatory definition of "archaeological resource," the
federal agencies must consider the interests of the groups that will be

275 . See generally, Moratto, supra note 3, at 21 . 23 ; G. McHARCUE & M. ROBERTS .
supra note 38, at 17-31 .

276 . 16 U .S .C. 1 470ji (Supp . III 1979) .
277 . Id. 1 470dd . This provision also serves to clarify Congress' intent that institutions

may continue to exchange cultural resources for the scientific and educational benefit of
the public, as they have in the past . SENATE REPORT, supra note 97 . at 10 .

278. See supra text accompanying note 125 .
279. See supra text accompanying notes 167-86 .
280. See supra text accompanying notes 243-45, 252-54 .
281 . See supra text accompanying notes 9-16.
282. See supra text accompanying notes 69-75 .
283 . 16 U .S .C . 1470bb(l) (Supp . 111 1979).
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affected by the definition . Archaeologists seek a definition of maximum
scope and flexibility to ensure the preservation of archaeological re-
sources for the future . = " Native Americans, like archaeologists, want
broad protection, but may also want to protect sites of current religious
and cultural significance that are not necessarily of archaeological sig-
nificance ."' Recreational users of public lands worry about ARPA's crim-
inal penalties and thus seek a narrow definition that states exactly what
resources are protected . i ' Developers of mineral resources favor a nar-
row definition to avoid expanding the protection that other federal laws
afford archaeological resources ."' The federal agencies will also have
to consider the notice requirements of the due process clause of the fifth
amendment.'"

There are several approaches which regulators could take toward
the problem of defining "archaeological resources ." The regulations
could, for example, focus on the words "archaeological interest .' A
material remain is of archaeological interest if it can provide information
about man's past life . 78Y Because virtually any material remain of past
human life is of potential informational value to the archaeologist, a
definition based on this broad conception of archaeological interest would
provide broad coverage and the flexibility to accommodate future ex-
pansion of the archaeological resource base .

Such a definition, however, would presume some understanding of
archaeology, and therefore would probably not possess the clarity and
specificity necessary to satisfy the due process requirements of the fifth
amendment . Diaz stated that a statute is unconstitutionally vague if it
"forbids or requires the doing of an act in terms so vague that men of
common intelligence must necessarily differ as to its application . . . .
While archaeologists of "common intelligence" would understand the
scope of "archaeological resource" under this definition, non-archae-

284 . Senate Hearings . supra note 29 . at 87 (testimony of Dr. Raymond H . Thompson)
285 . Id . at 93 (testimony of Leroy Wilder)-
286. See . e .g ., 46 Fed . Reg . 5566, 5567 (1981) . Early comments on the issuance of

regulations under the Act suggested, for example, that a definition of "what is not an
archaeological resource" be used for the benefit of collectors . Id .

287. See Senate Hearings, supra note 29, at 40 (testimony of Sen . Domenicil A

broad definition of "archaeological resource" under ARPA may expand protection under
other acts . The survey and salvage provisions of the Archaeological and Historical Pres-
ervation Act . 16 U .S .C . It 469-469c (1976 & Supp . III 1979) . for example . arc triggered
when federally licensed or funded activities may cause "irreparable loss or destruction of
significant . . . archaeological data ." Id. °8 469a-I, 469a-2 (emphasis added) .

288 . See supra note 114 and accompanying text .
289 . The proposed regulations adopt this construction . Section 1215 .3(a) provides

in part : "An object, site, or other material remains is of archaeological interest if, through
its scientific study and analysis, information or knowledge can be obtained concerning
human life or activities ." 46 Fed . Reg . 5566, 5570 (1981) (to he codified at 36 C .F .R
4 1215 .3(a)) (proposed Jan . 19 . 1981) .

290. United States v . Diaz, 499 F .2d 113, 114 (1974) (quoting Connolly v . General
Constr . Co . . 269 U .S . 385, 391 (1926)) . See also Grayned v . City of Rockford . 408 U S
104, 108 (1972).
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ologists would probably differ as to what constitutes a "material remain
of archaeological interest ." Without more, then, this broad definition
would probably fail to satisfy Diaz. The 100 year age limit"' reduces the
vagueness problem if it can be assumed that it is a matter of common
understanding that "old things" are of interest to archaeologists ." The
broad definition would still, however, include a variety of "remains,"
such as the distribution of artifacts within a site, that are less obviously
of archaeological interest .Z'

A broad definition would create administrative as well as constitu-
tional problems. The broader and more flexible the definition of "ar-
chaeological resource ." the more pervasive the permit requirement for
activities on public and Indian lands, and the more frequently questions
will arise concerning the Act's coverage . A broad definition would thus
increase the burdens on the federal land managers administering the
permitting system .

Congress did not want ARPA to cover "virtually any object located
on public lands" ; it intended to protect only remains of "true archae-
ological interest .""' A narrow construction of "archaeological interest"
would not, however, be the best way to limit the scope of the Act . If
archaeological investigation were viewed as primarily involving artifact
analysis, for example, much contextual and environmental information
would be excluded from the definition of "archaeological resource," and
the Act would not offer any greater protection than the Antiquities Act ."'
If the regulations were to focus instead on the value of a material remain
in a particular research design, the definition would begin to resemble
a requirement of "archaeological significance."

Section 3(l) suggests an alternative approach to the problem of
defining "archaeological resource ." Section 3(l) contains a list of ma-
terial remains that are intended to fall within the definition of archaeo-
logical resource ."' Using this list as a guideline, the federal agencies
would specify categories of material remains, such as artifacts, structural
remains, and site sediments, which would generally be of archaeological
interest . Remains in these categories would be deemed "archaeological
resources" under the Act .'

291 . 16 U .S .C . 1470bb(l) (Supp . 111 1979) .
292 . When age might be difficult to ascertain as with isolated coins or bullets, ARPA's

exemptions would apply. Id. 1470kk(b) .
293 . See supra text accompanying note 107 .
294 . House REPORT, supra note 7, at 8, reprinted in 1979 U-S . CODE CONG . & An.

NEWS at 1711 .
295 . See supra text accompanying note 107 .
296 . See supra note 34 . Another possibility would be to refine further the notion of

"archaeological interest" by defining the nature of the investigation for which the material
remains are of use . This would entail, however, a long and complicated discussion of
archaeological methodology not suitable for purposes of the Act .

297. 16 U .S .C. 1470bb(I) (Supp . Ill 1979).
298. The proposed .regulations seem to adopt this approach . Section 1215 .3 sets forth

several categories of "material remains of past human life or activities" including :
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One disadvantage of this approach is that it would be difficult to
decide on a list of categories . Archaeologists would want to include a
broad range of artifactual, organic, contextual, and environmental data!"
Native Americans would seek to include "non-archaeological" sites of
religious or cultural significance.' Recreational users and developers
would argue that Congress never intended to cover such a broad range
of resources."' Thus, the debate over the scope of the Act's protection
would shift from the functional definition to the list .

One advantage of this approach is that it would be easier to modify
a list than a basic functional definition . In fact, it would probably be
necessary to modify the list of categories frequently . However compre-
hensive the list, situations would arise in which an item deserving pro-
tection was not included," and prosecution for damage to the "unlisted"
resources would be difficult . In recent prosecution under ARPA in Utah
the judge instructed the jury to consider only damage to remains listed
in section 3(l) ." ) Although this case could be distinguished from future

(i) Surface or subsurface structures . shelters, facilities. features : (ii) surface or subsurface artifact
concentrations or scatters and the three-dimensional relation of the artifacts to each other in
the ground ; (iii) whole or fragmentary tools, implements, containers . weapons and weapon
projectiles, clothing and ornaments ; (iv) by-products, waste products . or debris resulting from
manufacture or use of human made or natural materials ; Iv) organic waste : (vil human skeletal
or mummified remains ; Ivii) rock carvings, rock paintings . intaglios and other works of artistic
or symbolic representation ; (viii) rockshelters and caves or portions thereof containing any of
the above material remains ; (ix) all portions of shipwrecks ; 10 paleontological remains when
they are found in direct physical relationship with archaeological resources ; Ixi) the physical
site, location, or context in which any of the foregoing are situated ; Ixiil any portion or piece
of any of the foregoing .

46 Fed . Reg . 5566 . 5570-71 (1981) (to be codified at 36 C .F .R . ° 1215 .3) (proposed Jan .
19, 1981) . The proposed regulations apparently presume such remains to be of "archae-
ological interest" and to be protected under ARPA if more than 100 years old . Id. at 5567 .

299. Senate Hearings. supra note 29, at 87 (testimony of Dr . Raymond H . Thompson) .
300 . Id. at 93 (testimony of Leroy Wilder). These sites are arguably excluded, how-

ever, by the requirement that they be "material remains of past human life or activities"
of "archaeological interest ." 16 U .S .C . 1470bb(1) (Supp. III 1979) .

301 . In support of their argument these interest groups may point to the language
of the Act . The list of "archaeological resources" in section 3(l), 16 U .S .C . 1470bb(l )
(Supp. Ill 1979), does not include many categories of contextual and environmental data .
The Act's legislative history suggests, however, that Congress was fully aware of the range
of non-artifactual remains of potential use to the archaeologist, and did not intend the
definition in section 3(I) to be so restricted . See SENATE REPORT, supra note 113, at 7 .

302 . Great care has been taken in the proposed regulations to list a wide range of
resources covered under the Act . Even so, the list contains notable omissions . For example,
it does not include inorganic remains in an archaeological setting that have not been
modified by man . See 4 1215 .3(a). 46 Fed . Reg. 5566. 5570 (1981) (to be codified at 36
C.F.R . 11 1215 .3(a)) (proposed Jan . 19 . 1981) . Unworked shell, stone and other raw materials
are not strictly speaking tools or byproducts and an argument can be made that they are
not "archaeological resources" as defined by the regulations, yet they are material remains
of past human activities that can yield a great deal of information to the archaeologist .
See R . DuNNEtt., supra note 10, at 119. Another example of an omitted resource is fossil
footprints . See, e .g ., N .Y . Times, Sept . 2 . 1978, at 64 (microfiche of material sent over
N.Y . Times News Service and Associated Press wires during the 1978 printers' strike) .

303 . See supra note 116 .
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cases because there are at present no regulations under ARPA, the same
considerations of notice and fairness would often prevent successful
prosecution under the regulations for damage to an "unlisted" resource .
Thus, as these situations arose, the list would have to be modified .

A second, more obvious advantage of using a list of categories to
clarify the definition of "archaeological resource" is that it would give
the public adequate notice. Because a list approach would reduce the
vagueness problem, it would reduce the need for the 100 year limit, and
would thus allow Congress to expand ARPA's protection by eliminating
or reducing the 100 year limit .

B. Penalty Assessment

The federal agencies writing regulations to implement ARPA's civil
penalty provisions 70' must provide guidance to the federal land managers
about: (I) when to assess civil penalties, (2) how to determine the amount
of a civil penalty, and (3) when to mitigate a civil penalty ." In writing
these regulations the agencies face two related basic problems . First, the
civil penalty provisions serve several purposes : they are to deter vio-
lations, to compensate the public and Indians for lost resources, and to
educate the public .' These purposes may conflict ; a $100 penalty may
suffice to educate a treasure hunter but be utterly inadequate to com-
pensate the public for the pot which the treasure hunter destroys. .. .
Second, the groups affected by the civil penalties have conflicting in-
terests. Archaeologists and recreational users fear that an unwitting vi-
olation of the Act or a permit may subject them to high civil penalties .

304 . 16 U .S .C . 4 4704f (Supp . 111 1979) .
305 . In addition to these problems of when and how to assess penalties, the regu-

lations will have to establish procedures for assessing civil penalties . Section 7 of ARPA,
id., requires only that the person charged be given notice and an opportunity to be heard
before a civil penalty is assessed . To acquire the information needed to determine whether
mitigation is appropriate, however, the federal land manager will have to conduct some
kind of hearing, either on paper or before an administrative law judge . The alternative is
either to harass average citizens by assessing the maximum penalties or to ignore the
compensatory function of the civil penalty provision by assessing only nominal penalties
in all cases .

The proposed regulations provide for several stages of "hearing" prior to penalty
assessment in an effort to maximize the opportunity for settlement and compromise . 46
Fed . Reg . 5566, 5574-75 (19811 (to be codified at 36 C .F .R . ° 1215 .17) (proposed Jan . 19,
1981) . During an initial "paper hearing" stage, the person charged is served with a "notice
of assessment" which states the facts believed to show a violation, the provisions of the
Act, regulations or permit that are alleged to have been violated, the amount of the penalty .
and the right of the person charged to file a petition for relief . Id . It may also contain an
offer of mitigation or compromise . Id . The person charged is then given the opportunity
to have informal discussions with the federal land manager, and to petition for relief . Id.
Failing resolution through the process of "paper hearing," the person charged is given the
opportunity to request a formal adjudicatory hearing . Id. In the end, judicial review is
available . Id .

306 . See supra notes 174-76 and accompanying text .
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The federal government and Native Americans, however, want adequate
compensation for resources damaged or destroyed on public or Indian
lands .

At least two approaches are possible to the problem of when to
assess civil penalties . The regulations could require federal land managers
to assess a civil penalty for each violation of the Act ."' This approach
would serve an educational function, but it could unduly harass the
public, contrary to congressional intent .'"" Alternatively, the regulations
could limit civil penalties to a few classes of serious cases, such as cases
where concurrent criminal prosecutions are pending . This approach .
however, would increase the overlap of the civil and criminal penalty
provisions and thus reduce the value of civil penalties as an alternative
deterrence mechanism .'" Indeed, it would be difficult to draft any pre-
requisites for penalty assessment that would not reduce the federal land
manager's ability to deter violations of ARPA .

The regulations could avoid the problem of when to assess by strictly
limiting the federal land manager's discretion in setting the amounts of
civil penalties . Two approaches to the determination of penalty amounts
are possible . The regulations could establish a fixed penalty schedule
based on the nature of the offense, the approximate value of the resource,
the intent of the violator, and other relevant factors ."" The schedule,

307 . Section 1215 .17 of the proposed regulations, for example, requires the federal
land manager to issue a "notice of violation" upon discovery of a violation of (he Act or
of the terms and conditions of a permit issued under the Act or the Antiquities Act . 46
Fed . Reg . 5566, 5574-75 (1981) (to be codified at 36 C .F .R . 4 1215 .17) (proposed Jan . 19,
1981) . The notice of violation must slate the facts believed to show a violation, the
provisions of the Act, regulations or permit that are alleged to have been violated, and
a statement that a civil penalty may be assessed or that no penalty will be assessed, as
appropriate . Id . Section 1215 .17 requires that a notice of violation be issued in every case
whether or not concurrent criminal proceedings have been instituted and whether or not
the federal land manager intends to assess a civil penalty . Id. Thus the function of the
notice of violation appears to be largely educational in nature .

308 . HOUSE REPORT . supra note 7, at 11, reprinted in 1979 U .S. CODE CoNG . & An .
NEWS at 1714 .

309 . When the value of the lost archaeological resource is great and the cost of
restoration and repair is high, compensation will usually be the goal . The amount of penalty
involved will be high, thus burdensome to the average citizen contrary to congressional
intent . HousE REPORt, supra note 7, at 11, reprinted in 1979 U .S . Cool CoNo . & An .
NEWS at 1714 . Compensation will not be burdensome, however, in the case of egregious
violations warranting criminal prosecution . Id. See also Senate Hearings, supra note 29,
at 61 (testimony of Michael D . Hawkins) .

310 . Section 1215 .18(a)(1)(i) of the proposed regulations allows the federal land man-
ager to elect to assess a predetermined fixed amount . 46 Fed . Reg . 5566 . 5575 (1981) (to
be codified at 36 C .F .R . ° 1215 .18(a)(1)(i)) (proposed Jan . 19 . 1981) . This approach is
recommended, however, only in situations where the person charged has not committed
a previous violation, the damage is minimal . and all archaeological resources have been
recovered . Id Thus, if confronted with numerous minor violations involving minimal
damage, the federal land manager may establish a fixed penalty schedule for administrative
convenience so long as the penalties assessed do not exceed the ceiling imposed by the
Act . Id .
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for example, could specify that the penalty for an unintentional first
violation that causes less than $200 worth of damage would be $20 . A
schedule would give users of public lands notice and would be easy to
administer . A schedule would also, however, encourage litigation . ARPA
places a ceiling on civil penalties equal to twice the sum of: (1) the
archaeological or commercial value of the damaged resource, and (2) the
cost of restoration and repair ."' Unless the penalties in the schedule
were quite low, they would often approach or exceed this limit . Thus,
civil penalties set by a schedule, particularly large penalties, would often
be challenged .

Alternatively, the rtgulations could require the federal land manager
to calculate the maximum penalty in each case and then decide whether
to reduce the penalty based on specific criteria, such as the nature of
the violation, the violator's intent, the violator's financial situation, or
other relevant considerations ."' This approach would offer federal land
managers greater flexibility to tailor the penalty to the facts of the par-
ticular case . It would, however, entail a greater administrative burden .

The uniform regulations could achieve a relatively satisfactory res-
olution of the competing concerns of those affected by civil penalties by
making compensation the goal except where it would be unduly bur-
densome. The regulations should therefore direct the federal land man-
ager to calculate the maximum penalty amount"' and then to consider
mitigating circumstances if appropriate . Mitigation would not, for ex-
ample. be appropriate in cases where concurrent criminal actions are
pending . Nor would mitigation be appropriate in cases of severe damage
to archaeological resources unless the maximum penalty would cause
extreme financial hardship . Substantial mitigation would, however, be
appropriate if damage was minimal and modest penalties would ade-
quately educate and deter .

311 . 16 U .S .C . 1470f1(a)(2) (Supp . 111 1979) .
312 . An example of this alternative procedure is set forth in section 1215.18(b) of

the proposed regulations, 46 Fed . Reg . 5566, 5576 (1981) (to be codified at 36 C .F .R .
11215 .18(b)) (proposed Jan . 19, 1981) . The federal land manager may reduce the penalty
in mitigation or compromise if: (I) the person charged agrees to return the archaeological
resources taken in violation of the Act ; (2) the person charged agrees to assist the federal
land manager in activity to preserve, restore, or otherwise contribute to the protection
and study of archaeological resources on public lands or Indian lands; (3) the person
charged agrees to provide information that will assist in the detection, prevention, or
prosecution of violations of the Act or regulations ; (4) the person charged demonstrates
hardship or inability to pay, but only if such person has not been previously found to have
violated provisions of the Act or regulations ; (5) the federal land manager determines that
the person charged did not intentionally commit the violation ; or (6) the federal land
manager determines that other mitigating circumstances exist which arc appropriate to
consider in reaching a fair and expeditious settlement . Id .

313 . The maximum penalty amount is equal to "double the cost of restoration and
repair of resources and archaeological sites damaged and double the fair market value of
resources destroyed or not recovered ." 16 U .S .C . 1470ff(a)(2) (Supp . III 1979) .
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C. Conflicts Between Archaeological and Other Interests

Archaeological investigation can be controversial. Conflicts can
arise, for example, between archaeologists who want to survey, excavate,
and remove archaeological resources, and Indians who view these ac-
tivities as a desecration of important religious or cultural sites . Conflicts
can also arise when archaeological investigation interferes with com-
mercial development of natural resources . ARPA and other federal laws
establish ways to resolve some of these conflicts . Questions remain,
however, that the regulations must address .

I . Conflicting Commercial and Archaeological Interests
Section 12(a) of ARPA exempts activities relating to mining, mineral

leasing, and other multiple uses of public lands from ARPA's permit
requirements ."' ARPA thus leaves the regulation of these activities to
other federal laws. This exemption significantly reduces the protection
for archaeological resources on public lands .

The federal laws regulating mineral leasing,"' mining, 7 " reclama-
tion,"' and multiple uses"' require federal land managers to consider the
possible adverse effects of these activities on archaeological resources
and to mitigate these effects whenever possible . ) ' These laws, however,
do not provide complete protection for archaeological resources . The

314 . Id. i 470kk(a) .
315 . The Mineral Lands Leasing Act provides that before issuing any coal lease, the

Secretary of the Interior shall consider the effects that mining of the proposed lease might
have on an area, including effects on the environment . 30 U .S .C . 4 201(a)(3)(C) (1976) .
The lease issued shall include such terms and conditions as the Secretary shall determine,
id . 4 207(a), and prior to taking any action on a leasehold that might cause a significant
disturbance of the environment, the lessee shall submit an operation and reclamation plan
for the Secretary's approval . Id . 4 207(c) .

316 . The Surface Mining Control and Reclamation Act of 1977 authorizes the Sec-
retary of the Interior to designate an area unsuitable for surface coal mining operations
if such operations will "affect fragile or historic lands in which such operations could
result in significant damage to important historic, cultural, scientific, and esthetic values
and natural systems." 30 U .S .C . 4 1272(aH3)(B) (Supp . III 1979) .

It also prohibits surface coal mining operations that "will adversely affect any publicly
owned park or places included in the National Register of Historic Sites unless approved
jointly by the regulatory authority and the Federal . State, or local agency with jurisdiction
over the park or the historic site ." Id. 4 1272(e)(3) .

317 . 43 U .S .C . It 371-600e (1976 & Supp . III 1979) .
318 . Multiple-Use Sustained Yield Act of 1960, 16 U .S .C . 4 529 (1976) ; Federal Land

Policy and Management Act, 43 U .S .C . 4 1712 (1976) .
319 . The National Environmental Policy Act of 1969, mandates that when a federal

agency proposes a major action significantly affecting the quality of the human environment .
the agency must prepare an Environmental Impact Statement (EIS) which analyzes the
environmental impact of the proposed action and alternatives to the action . 42 U .S .C .
i 4332(2)(c) (1976) . Even in the absence of a major federal action, federal agencies are
required by the National Historic Preservation Act of 1966 to lake into consideration the
impact of proposed federal undertakings on archaeologically "significant" resources . 16
U .S .C . 4 470f (1976) .
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Archaeological and Historical Preservation Act requires archaeological
survey and salvage work only when commercial activities harm resources
of "archaeological significance .""' Therefore, when a conflict arises
between commercial interests and archaeological interests in "insignif-
icant" resources, commercial interests prevail . At first glance, it appears
sensible to favor tangible present economic interests over uncertain fu-
ture archaeological interests . Archaeological resources, however, must
be protected because they are vanishing rapidly and cannot be renewed .'''
Even archaeological resources that are presently "insignificant" may be
made significant by advances in archaeological research techniques'''
and, therefore, deserve protection .

Section 12(a)'s exemption of commercial activities also means that
the federal land managers cannot use ARPA to prevent or punish vio-
lations by commercial developers of the other federal laws and regula-
tions protecting archaeological resources ."' This is a serious problem
because commercial developers often conceal or destroy archaeological
resources"' and the other federal laws do not contain penalties to prevent
these practices ."' To stop these practices, Congress should amend ARPA
to provide that mineral leasing, mining, reclamation or other multiple
uses of public lands will be treated as complying with a constructive
ARPA permit if they comply with other federal laws, regulations or
permits. Violation of these laws would therefore constitute a violation
of an ARPA permit and could be punished under ARPA .

ARPA does not discuss how to resolve conflicts between present
excavations and planned mining projects . The federal agencies have the
authority, however, to issue regulations for permit termination ."" The
regulations could, therefore, require or allow federal land managers to
terminate ARPA permits if amendments to the applicable land manage-
ment plan brought the permitted archaeological activity into conflict with
the proposed commercial activity . Such regulations, however, would be
unfair to the archaeologists who, in reliance on the permit, have begu'

320. See supra note 34.-
321 . See supra notes 1 .2 and accompanying text .
322 . See supra note 34.
323 . Section 12(b) of ARPA, 16 U .S .C. 1470kk(b) (Supp. 111 1979), declines to

impose additional restrictions on those commercial activities permitted under other federal
law . It should not be read to exempt commercial activities from the provisions of section
6(b), id. f 470ee(b), for excavation and removal of artifacts in violation of other federal
laws, regulations or permits . Thus a private developer who sells or exchanges artifacts
obtained in violation of other federal law may violate ARPA and face criminal and civil
penalties .

324 . See supra note 35 and accompanying text .
325 . Neither the National Historic Preservation Act, 16 U .S .C . Ii 470-470t (1976

& Supp . 111 1979), nor the Archaeological and Historical Preservation Act . id . 11 469-469c,
impose penalties on private developers who interfere with the activities undertaken by the
federal land managers in compliance with other acts .

326. This authority can be found in their broad authority to impose permit terms
and conditions . 16 U .S .C . 1 470ee (Supp . 111 1979) .
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to develop the archaeological resources . The regulations, therefore,
should limit permit termination to specific circumstances, such as where
conservation is appropriate, or where the public interest in the proposed
conflicting land use is significantly greater than the public interest in the
present archaeological investigation . Such regulations would strike a fair
balance between the development of natural and archaeological resources .

2 . Indian Religious Interests in Archaeological Resources on Public
Lands
To accommodate Indian religious, cultural, and sovereign interests,

ARPA provides: (I) that federal land managers cannot issue ARPA per-
mits to excavate on Indian lands without the approval of the Indian or
Indian tribe that controls the land ."' and (2) that federal land managers
must provide notice to Indians or Indian tribes whose religious or cultural
interests are potentially affected"" by excavations on public lands . Sec-
tion 10(a), however, directs the federal agencies to consider the American
Indian Religious Freedom Act in writing regulations to implement
ARPA."' That Act states that it is the policy of the United States "to
protect and preserve for American Indians their inherent right of freedom
to believe, express and exercise [their] traditional religions, including
but not limited to access to sites, use and possession of sacred objects,
and the freedom to worship through ceremonials and traditional rites	
The regulations, therefore, must establish a permitting procedure for
archaeological investigation on public lands that reconciles the devel-
opment of the nation's archaeological resources with Indian religious
interests . The difficulties of such reconciliation arise in all stages of the
permitting process: notification of potentially affected Indians or Indian
tribes, review of the permit application, and granting or denial of the
permit .

Section 4(c) of ARPA requires the federal land manager to notify
Indians or Indian tribes if an application to develop archaeological re-
sources on public lands involves sites of potential religious or cultural
significance to Indians ."' This requirement creates two problems : (1)
how to decide whether a site is of religious or cultural significance to
an Indian tribe, and (2) how to locate the interested tribe in order to
serve notice .

Neither ARPA nor the American Indian Religious Freedom Act sets
forth objective criteria of religious or cultural significance . Indeed, it
seems that "significance" necessarily depends on the subjective views
of the concerned Indians . Section 4(c) does not require notice to Indians
until the federal land manager decides that the activity may harm an

327 . Id. 1470cc(g)(2) .
328 . Id. 1470cc(c) .
329 . Id. 1470ii(a) .
330 . 42 U .S .C . 1 1996 (Supp . 111 1979) .
331 . 16 U .S .C . 1470cc(c) (Supp . 111 1979) .
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Indian religious or cultural site, but making this decision without Indian
assistance may prove nearly impossible . Several responses to this prob-
lem are available . The regulations could, for example, provide that all
historic and prehistoric Indian sites are of potential religious or cultural
significance ; this would trigger the notice requirement in almost every
case . Alternatively, the regulations could solicit Indian assistance in
identifying religious or cultural sites on public lands : this would simplify
the subsequent permitting process .

After he or she decides that harm to Indian religious or cultural sites
may occur, the federal land manager faces the problem of serving notice .
Locating the concerned tribe is no easy task : the modern distribution
of Indian tribes bears little relation to the prehistoric distribution ." , This
underscores the need to solicit Indian assistance in identifying religious
and cultural sites. As noted above, the first amendment probably requires
that the regulations give affected Indians a chance to comment on pro-
posed ARPA permits that involve sites of religious or cultural significance
to the Indians ."' Neither ARPA nor the first amendment, however, re-
quires the federal land manager to accede to the desires of the affected
Indians . Indeed, the first amendment probably prohibits regulations giv-
ing Indians a veto over archaeological development on non-Indian land .

During Senate Committee hearings on ARPA, American Indian
groups sought veto power over all permit applications involving sites of
religious or cultural significance to Indians, whether on Indian lands or
public lands ." Congress declined to adopt such a provision for public
lands and left resolution of potential conflicts between Indians and ar-
chaeologists to the regulations and the federal land managers ."'

The regulations probably cannot give concerned Indian tribes broad
veto power over archaeological resource development on public lands
without violating the establishment clause of the first amendment."' A

332 . See Senate Hearings, supra note 29, at 94 (testimony of Leroy Wilder) . In
response to this problem the proposed regulations establish a complex notification system
that requires the federal land manager to (I) notify any known Indian tribe having a
reservation within 200 miles of the area in which the permit applicant proposes to work ;
(2) notify any other Indian tribes known or believed by the federal land manager to have
religious or cultural interest in the area of the proposed work ; (3) notify any Indian group
that has pending before the Secretary of the Interior a petition for acknowledgement ; (4)
notify in writing the Bureau of Indian Affairs area office and any additional Indian tribes
that the area office may identify as having religious or cultural interest in the area of
proposed work ; and (5) consult for notification purposes any central listing of interested
Indian. Alaska Native or Native Hawaiian groups that may be established within the
Department of Interior pursuant to the Act, the American Indian Religious Freedom Act,
42 U .S .C . 4 19% (Supp. 111 1979), or other applicable authority . 46 Fed . Reg . 5566, 5572
(1981) (to be codified at 36 C .F .R . 4 1215 .6(a)) (proposed Jan . 19, 1981) .

333 . See supra note 251 .
334 . Senate Hearings, supra note 29 . at 92 (testimony of Leroy Wilder) .
335 . See 16 U .S .C . 1470ii (Supp . 111 1979) (directing the federal land managers to

consider the mandates of the American Indian Religious Freedom Act in promulgating
regulations implementing ARPA) .

336 . U .S . CoNsr . amend . 1 .
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recent case, Badoni v. Higginson,"' dealt with a similar question, and
concluded that the government could not issue regulations in aid of
religious practice without violating the establishment clause . The plain-
tiffs in Badoni were Navajo Indians who sought an order requiring federal
officials to issue regulations to prevent further desecration and destruc-
tion of the Rainbow Bridge area by tourists ."' The plaintiffs claimed that
the government impeded the practice of their religion by allowing tourists
to visit Rainbow Bridge because it permitted desecration of the site's
sacred nature and denied them the right to conduct religious ceremonies
there."9 The Tenth Circuit said that the affirmative government actions
requested by the plaintiffs, such as regulations to exclude tourists from
the Monument, would be clear violations of the establishment clause .""
The Court noted that the government had not prohibited plaintiff's re-
ligious activities in the area of Rainbow Bridge and that the plaintiffs
could enter the monument on the same basis as others .'''

Regulations under ARPA which would give Indians a veto power
over excavations on public lands would be virtually indistinguishable
from those requested by the plaintiffs in Bodoni . In some cases allowing
excavation of archaeological resources may not interfere with Indians'
free exercise of religion . Granting veto authority to Indian tribes over
all permit applications involving sites of potential religious significance
would appear to run afoul of the establishment clause."' Cases may
arise, however, where archaeological investigation would restrict the
exercise of Indian religion or even destroy an Indian religious site . In
such cases, the free exercise clause may compel federal land managers
to deny a permit or to impose terms and conditions on the permit to
mitigate adverse effects ."' Because regulations granting veto authority

337 . 638 F .2d 172 (10th Cir . 1980), cert . denied. 101 S . Ct . 3099 (1981) .
338 . Id.
339 . Id.
340 . Id. at 179 .

The test may be stated as follows : what arc the purposes and the primary effect of the enactment'
If either is the advancement or inhibition of religion then the enactment exceeds the scope of
legislative power as circumscribed by the Constitution . That is to say, that to withstand the
strictures of the Establishment Clause there must be a secular legislative purpose and a primary
effect which neither advances nor inhibits religion .

Id. (quoting School District of Abington v . Schempp . 374 U .S . 203 . 222 (1963)) .
341 . Id . at 178 .
342 . See supra note 340 .
343 . See Zorach v . Clauson, 343 U .S . 306 . 312-14 (1952) (upholding a school program

of released-time for off-campus prayer and religious instruction) .

Government may not finance religious groups nor undertake religious instruction nor blend
secular and sectarian education nor use secular institutions to force one or some religion on
any person . But we find no constitutional requirement which makes it necessary for government
to be hostile to religion and to throw its weight against efforts to widen the scope of religious
influence . The government must be neutral when it comes to competition between sects . It may
not thrust any sect on any person . It may not make a religious observance compulsory . It may
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to Indians would probably be an impermissible establishment of religion,
reliance on the federal land manager's discretion may be the only way
to reconcile the mandates of the free exercise clause and the establish-
ment clause .

The regulations and the federal land managers must also consider
the federal trust responsibility for Indian property ."' Often archaeological
sites are important cultural as well as religious resources for Indians or
Indian tribes . As such, they are subject to the fiduciary obligations im-
posed on federal officials in the management of Indian property ."'

The regulations should establish a procedure that : (I) gives adequate
notice to concerned Indians or Indian tribes of permit proceedings that
may affect sites of religious or cultural significance, and (2) affords con-
cerned Indians and Indian tribes adequate opportunity to comment on
permit applications. The regulations should encourage Indian partici-
pation at an early stage . Indian assistance in the identification of religious
or cultural sites would not only serve Indian interests ; it would simplify
the task of the federal land managers in finding and notifying affected
Indians and enable the managers to make more informed decisions .

IV. CONCLUSION

ARPA offers greater protection for archaeological resources on pub-
lic lands than did prior federal law . ARPA's definition of "archaeological
resource" includes a wide range of artifactual, contextual, and environ-

not coerce anyone to attend church, to observe a religious holiday, or take religious instruction .
But it can close its doors or suspend its operations as to those who want to repair to their
religious sanctuary for worship or instruction .

Id . at 314 . See also Sherbert v . Verner, 374 U .S . 398 (1963) (denial of Seventh Day
Adventist's unemployment compensation claim on the ground that she would not accept
suitable work on Saturday abridged her right to free exercise of her religion).

344. The federal government occupies a fiduciary position with regard to Indian
property . The United States "has charged itself with moral obligations of the highest
responsibility and trust . Its conduct, as disclosed in the acts of those who represent it in
dealings with the Indians, should therefore be judged by the most exacting fiduciary
standards ." Seminole Nation v . United States, 316 U .S . 286, 297 (1942) . This rust re-
sponsibility has been held to apply to federal activities not directly involving the man-
agement of Indian trust property if such activities affect trust property . See. e .g ., P, Amid
Lake Paiute Tribe v . Morton, 354 F . Supp . 252 (D .D.C . 1972) (enjoining certain diversions
of water by a federal dam and reclamation project that reduced the level of Pyramid Lake
on a downstream Indian reservation) .

Indian religion and culture play an important role, in tribal government and cultural
autonomy . In enacting the American Indian Religious Freedom Act, 42 U .S .C . 4 1996
(Supp. 111 1979), Congress found, for example, that "the religious practices of the American
Indian . are an integral part of their culture, tradition and heritage, such practices
forming the basis of Indian identity and value systems land (hall as an integral part of
Indian life, are indispensable and irreplaceable ." Id. Arguably the federal trust respon-
sibility imposes a greater duty of care on federal officials with respect to Indian religious
and cultural resources that play such an integral role in Indian life .

345 . See supra note 344 .
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mental information and can expand as archaeologists begin to use new
types of information . ARPA's enforcement provisions give federal land
managers the tools necessary to curtail commercial looting of archaeo-
logical sites and trading in illegally obtained archaeological resources .

In addition to providing increased protection, ARPA clarifies federal
policy concerning the development of archaeological resources and es-
tablishes, in conjunction with other federal laws, a comprehensive pro-
gram for the management of the remaining archaeological resources on
public lands and Indian lands . ARPA gives the federal land managers
considerable discretion to deny permits if development is inconsistent
with land management plans or if conservation is more appropriate .
ARPA leaves the resolution of conflicts with natural resource develop-
ment to other federal laws ; implicitly, ARPA says that the public interest
in such cases requires preservation only of "archaeologically significant"
resources. ARPA also contains the first statutory recognition of Indian
religious and cultural interests in archaeological resources and offers
them a greater role in archaeological resource management, particularly
on Indian lands .

Though ARPA is a significant improvement over prior law, ARPA
also creates or leaves in place significant gaps in the protection of ar-
chaeological resources . Congress believed it had to leave these gaps to
comply with the Constitution or to protect certain groups . Congress
often, however, could have accomplished these objectives at less cost
to the nation's archaeological resources through more careful drafting .

Congress' attempt to avoid unconstitutional vagueness, for example,
resulted in an unnecessary limitation on the scope of the Act's protection .
The due process requirements set forth in the Diaz case could be met
by defining "archaeological resource" generally in the Act and then
providing in the regulations lists of archaeological resources encompassed
by the definition . The 100 year limit is, therefore, an unnecessary gap
in the protection of archaeological resources .

Congress' decision not to make possession of illegally obtained ar-
tifacts a crime also creates an unnecessary gap . The Constitution allows
Congress to prohibit possession if objects possessed at the date of en-
actment are subject to a grandfather clause . Congress should, therefore,
amend ARPA to rr.ake possession of illegally obtained artifacts a crime
and thus to improve enforcement of ARPA .

Congress' desire to protect treasure hunters and recreational users
of public lands from unreasonable civil or criminal penalties has also
resulted in several significant exceptions to ARPA . For example, the
exemption provided to collectors of arrowheads found on the ground
surface unduly restricts the Act's protection . There is no reason to give
collectors of arrowheads greater protection than persons who destroy
other resources, such as shell mounds, that are less clearly of archae-
ological interest . Congress should eliminate the exemption ; it can rely
on the federal land manager's discretion to protect innocent treasure
hunters. Congress in fact already relies on this discretion to protect
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innocent treasure hunters from severe penalties under the general gov-
ernment property statutes . Similarly, discretionary forfeiture need not
include the public's archaeological resources . It hardly seems burden-
some to require that violators of the Act return to the public archaeo-
logical resources that they have taken illegally . Congress should therefore
amend the forfeiture provisions to provide mandatory return of archae-
ological resources involved in violations of the Act . Finally, Congress'
concern over unreasonably burdensome penalties led it to undue reliance
on the federal land manager's discretion to seek compensation for lost
or damaged archaeological resources . Understandably, compensation
cannot be required in all cases if the civil penalty provisions are to serve
their multiple purposes . There is no reason, however, not to require
compensation in cases where criminal convictions have been obtained .
At the very least, therefore, Congress should amend ARPA to impose
liability on convicted violators for the archaeological or commercial value
of the damaged archaeological resources and the cost of restoration and
repair .

Congress did not want to subject mineral resource development,
reclamation, and other multiple uses of public lands and Indian lands to
additional permit requirements and therefore exempted these activities
from ARPA. This exemption ultimately reduces the protection of both
"insignificant" and significant archaeological resources . Congress could
accomplish its objective by providing that these activities are conducted
in compliance with a constructive ARPA permit as long as they are
conducted in compliance with other federal laws . This would allow the
federal land managers to use ARPA's criminal or civil penalty provisions
to protect archaeological resources from destruction by developers .

- ARPA provides little guidance for resolving competing Indian and
archaeological interests in archaeological resources on public lands .
Here, however, amendments or regulations may not be helpful because
both Congress and the federal agencies are constrained by the Consti-
tution . To deny permits whenever activities would affect sites of religious
significance to Indians would probably violate the establishment clause
of the first amendment, yet to grant permits would, in some cases,
effectively prohibit the free exercise of Indian religion . Thus, the federal
land managers must carefully consider the facts of each case . The reg-
ulations can, however, significantly aid the land managers by establishing
a notice and comment procedure which ensures adequate consideration
of Indian interests .

Archaeological resources are valuable, vanishing, and nonrenew-
able. ARPA is a significant step toward halting unnecessary destruction
of these resources and ensuring their rational development . The effort
must not end here, however. Congress should amend the Act to eliminate
unnecessary loopholes . The federal agencies should carefully draft reg-
ulations to provide the comprehensive protection for archaeological re-
sources which Congress intended . The federal land managers should
comply with the permit provisions of the Act and the regulations . give
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adequate consideration in the permit process to the interests of Native
Americans and other concerned parties, and require conservation where
appropriate . Environmentalists and other citizens can, of course, con-
tribute by reporting any illegal removal, damage, or destruction of ar-
chaeological resources on public lands and Indian lands . With such ef-
forts, archaeological resources can be preserved for both the present and
the future .
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