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ARCHAEOLOGICAT, RESOURCES PROTECTION
ACT OF 1970

May 15 (legislative day, Aprin 03, 1970.—Ordered to be printed

Mr. Buaeess, from the Committee on Energy and Natural
Rerources, submitted the following

REPORT

[To accompany 8. 45

The Committee on Energy and Natural Resources, to which was
referred the bill (5. 490) a bill to protect archeological resources
owne:d by the United States, and for other purposes. vaing consid-
¢red the same. reports favorably thereon with amendments and rec-
ominends that the bill as amended do pass,

Tl amendments are as follows:

1. Srrike out all after the enacting elauge and insert in lieu thervof
the fullowing:

BHORT TITLE AND TABLE OF CONTENTS

NEcT10N 1. This Act may be cited as the “Archarological Resources Protection
At of 20707,
TABLE OF COXTENTS

se¢, 1. <hort title aud table of cuntents.

rer, = Findings and prirposy,

seg, oL Diefindtions

Nee. 4. Exeavation and removal,

Kee, o, Unstody ol pesoliFees,

e, B0 Prolibitel seis,

Kew, T Vennities

Mo, S UiV damnges

Ker, 7t Kewamls: forfelture.

Kee, Yoo Confidentialiny.

Sev. 11, Kegulations : intergovernmentnl eoordination
Kee, 120 Savings provisfous : miniug ; rock collection.
Bec. 10 lieport.

FINDINGS AND PURPOSE

Bcc. 2. (a) The Congress fluds that—
11) arcLaeclogical resmirees on publie lande and Indian lands are an
mecesgible and irreplaceable part of the Nation's heritage:
121 thexe resonrees nre increnxingly endaugered becnuse of their com-
:ercial attractiveness; nil
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(8) existing Federal laws do not provide adequute protection to prevey
the logs and destruction of these archaeolugical resources apd sites resuli;;,.
from uncontrolled excavations and pilluge. *

(b) The purpose of this Act is to protect, for the present and future benef: .
the Awerican people, the archaeolugicul resources und sites which are on pulj.

lands aud Indian lands.
DEFINITIONS

Bec. 8. Asused In this Act—

(a) The term “archnenlogirnl resource” menns apy material remains of
past buman life or activities which are of nrchueological juterest, ag deiir.
mined under uniform regulations promulgated pursuant to this Act. sSue
archaeological resources shall include, but not be limited to: pottery. by..
ketry, bottles, wenpous, wenpon projectiles, tools, rtructures or portivns of
structures. pit houses. rock paintivgs, rock enrvings. intaglios, graves. huuwy,
skeletnl muterials, nonfossilized and foxsilized palevntological gpecime;:s
when found in an archueclogical context. and any portion or piece of any nf
the foregoing ltems. No item shall be treated as an archaeological resour.e
under regulatious under this puragraph uuless such item is at least fifry
Fears of age.

() The term “Federal lund mancger™ means, with respect to any pullic
lands. the Secretary of the department. or the head of any other agency or
Instrumentality of the U'nited Btates. having primary manazemeut an.
thority over such lands. In the case of any public lands or Indian lauds with
respect to which no dejsirtment, agency, or instrumentality bas primary
management authority, such term wenus the Secretary of the Juterior, If
the Secretury of the hiterior consents, the responsibilities (in whole or iu
part ) under this Act of the Secretary of any department (other thau the In.
parmeut of the Interior) or the head of any other agency or lustrumentaliry
may be delegate] 1o the Secretary of the Interinr with respect to any Liuil
managed by such other Secretury or agency head, and in any such case, the
term “Federal land mnanager” means the Necretary of the luterior,

(¢) The term “public lands"” meins—

(1) lands or interests in lands which are administered as part ¢i—
(A) the National Park System,
(B) the National Wildlife Refuge System, or
(') the National Forest System : and
. (2) nll other Iand= the fee title to which ix held by the United Stares
other thau lamis an the Outer Continental Shelf:

(d) The term “Indian lapds” means lands of Indian tribes. or Indiau
individuals, which are either bheld in trust by the Unlted Srates or subject
to a re~triction agninst alienation imposed by the United States.

ie) The term “Indian tribe” means any Indian tribe, bnmul. nation. op
other organized group or commuuity, inelnding any Alaska Native villaze
or regional or villaze corpornation as defined in, or established mrsnant te.
the Alaska Native Claims Nertlement Aet (85 Stat. 688,

tf) The term “persnu” means an individual. corporation. partnership,
trust. institurion, as<ociation, or any other private entity o any officer,
ecmplnyee, agent. depariment, or instrumentality of the United States, of au
Indian tribe or of any Srate or palitical subdivision thereof.

(2} The term "Srate” menns any of the fifty Srates, the Distriet of Colum-

bia, Puerto Rien, Guam. and the Virgin Islands.
EXCAVATION AND EFMOVAL

Src. 4. (a) Any person may apply to the Federal lIand manager for a permit
to excavate or remove any archaeological resource loeated on public lands or
Tndian land= and to carry ont activities associated with such excavation or
removal. The applieation sha'l be required. under uniform regnlarions under
thic Act. to contuin sueh sl rmation as the Federal land manacer deems neces-
sary. inelnding information coucerning the tiwe, scope, and location and spe:-itic
pmrpise of the proposedd work.

{hb) A permit may iwe issned pnrsuant to an appliniton nnder sulsection (a)
if the Federa! Land manager determines, pirsuant to uniform regnlations uder

this Act. that— .
(1) the applicant is yualified to chrry ont the permitted activiiy;
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(2) the activity is nndertaken fur the purpose of furthering archaeologival
knowledge in the pullic interests ;

(8) the archoenlugicul resvurces derived from public lawds will remaiv
the property of the United Ntatex, and such resources and copiex of ax~o-
viated archueological revurds sud data will be preserved Iy a euitable unl-
versity, muscum, or otber sclentific or eduentional fustitution: and

(4) the activity pursusnt to such perwit Is wot incousistent with any
manageuient plan appdicuble 1o the public luvds concerued.

t¢) 11 & permit lssued uuder this weitiun may resunlt in harm to, or destruc-
tion of, any religious or cultural sit-, us delermined by the Becretury of the
Iuterior, before fsyuiug such permit the Secretary xhall notify any Indian trie
which may consider tbe xite as Laving religious or cultural importance. &uch
nutlce sball not be deemed a disclosure to the public for purposes of ~ection 10,

(d) Any permit under this section abull contuin such terms and cvnditions,
pmrsusnt to uniform regnlations promulgnied under this Act, as the Federal
Jand mapager conceruél deemis necessary to ¢arry out the purposes of this Aot
to insure complisuce with otler appiicable provisions of law, aud to protect
vrher rexources Involved,

1e) Each perwit under thix =crtion =hall identify the ludividual whbo shall Iw
pexpanirible for carryiug out the 1erws and conditious of the permit and for other-
wise complying with thix .\ct niii other law applicable to the permitted nctiviry,

(f) Aoy permit issued uudor thix section way be suspended by the Fed.oral
Limd wapager upon big determinntion that the perwittee has violated any provi-
¥ivu of sectivn ¢, or the 1erms and conditions of the permit. Any #uch permit
may be revoked by »uch Fuederal Lund iiaunger upon assesswent of a civil penaliy
uider section Tin) ugaliast the periuiitee or upou the permittee’s couviciivi
under section T(b).

(£)(1) No permit shall be required under this section or under the Act of
June 8, 1006 (16 U.8.C, 4:31) for the exeavation or removal by auy Indian tribe
or mewber therenf of auy archneologicnl resvurce loeated on Indiun lavds of
such ludian tribe: Provided, That, in the nhsence of tribal law reguluting tle
eaeavittion or removal of areluteolozical resonreos on Imdian lind-. an indi-
vidual tribal wemlwr shiil be required to obiain & permit vuder this section or
under the Act of June &, 1906 14 U.N.C. 431).

(2) In the ca<e of any jwrmits tor the excaration or removal of any archae.
logical resource locnted on Indinn lands. the permit may be granted only afrer
ohtnjuing the consent of the Judian or Indiau tribe owning such lands. The
permit shall include =uch terw:s and conditions ox may be requested by such
ledian or Indinn tribe,

th) (1) No permit or other permiszion shall be required under the Act of
June B, 1006 (16 U.R.C. 451-43%) fur any activity fur which a permit is iszsued
under this section.

(2) Apy permit issned nnder the Act of June 8, 1906. shall remn!n in effect
according to its terms and conditions following the enactment of this Act, No
permit under this Act shall be required tu carry out any activity under a permit
issued under the Act of June 8. 1¥i, befare the date of the enactment of this
Act which remains in effect ay provided in this paragraph, and vothiug in this
Act sball modify or affecr any such permit.

(i) Jwsuance of a permit in accordance with this section and applicahle rean-
Iationx shall not regnire compliance with section 108 of the Act of Uctuber 13,

19U6 (80 Stat, 817,16 U.8.C. 470f).
CUSTANY OF RESOURCES

y 8rc. 3. The Secrelary of the Interior may prowulgate regulations providivg
or—
(a) the exchange, where appropriate, between suitable nniversities, ms -
uws, or other scicutiticv or edncational institutions, of archaeologzival re-
sulirces removed feow pmblic Linds amd, with the consent ot the ludian or
Indian tribe, Indinn luuds pursuant to this Aect, and
(b) the ulthmate dispoxition of such resources and other resonrees re-
moved pursugut to the Act of June 27, 1060 (16 U.S.C JU060C) or Lue
Act of Juue &, 100G (10 U.Na%, 4051443,
Following pramulgution of rectiaations vnder thisx gectlon, notwith=ciling iy
uther provision of law, =tich jegnlations <hsll govern the disposition of areie -
logival resonrves retoved roin pbidie Loads wid nnding Lotds purseaut tu ihis

Act.
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PROINIBITED A(CTs

Sk, 6 () No person may excuvate, remove, diinigze, or otherwise alier ,,
defuce any archavological resource locatedd on ptiblic lands or Indian lands uy). .
wueh activity Is pursuant to u permit inssned under section 4, & permit referryy .,
fn section 4(1) (21, or the exemption contained in section 4121 (1),

1l Ne persoti iy sell. purchase, exchange, transport, receive. or offer to o
purchase. or exchange any archacological resource if sieh resource was excavi, |
or rewowved from publie lands or Indiuu lands in violation of—

(1) the prohibition contained in snbsection (w) : or
12) any provizion, rule, regulatiou, ordinuuce, or perwit in effect uiyj.,
any other provision of Federal law.

te) No person may xell, purchase, exchange, transport, receive. or offer to sy,
purchase, or exchange. in interstate or foreign comumerce, any archaeological r..
source excavated, removed, sold, purchased, exchanged. trausported. or reojvist
fu vialation of nuy provision, rule, regulation, ordinance, or permit in effect under
State or local law.

(d1 The prelibitions contained in this section shall take efect on the date !
the enactinent of this Act.

PENALTIES

Krc. 7. () (1) Any person who vinlatex any prohibition eontained in o regn!y.
tion or permit ivsued under this Act may he assessed a citil pennlty hy the Federal
land manager concerned. No penalty may e arsessed under the sulisection unles«
such person is given notice and opportunity for a hearing with respect to such
violation. Each violation shall be a peparate offense. Any such civil penalty may he
remirted or witignted by the Federal land manager concernml.

t21 The amonnt of such penalty shall be determined under regulations prowmnl-
gited pursnant to this Aet, taking into aceount—

1AV the archaeologital or coinwercial value of the archaeological resource
fnvolved; and
1B) the cost of restoration and repair of the resnurce and the archaeolagi.
cal site Involved. Such regulations shall provide that. in the cave of a second
or subsequent violation by nny person. the mmount of such civil penalty gy
1w douhle the amount which would have heen assessed if such violation were
the first vinlation hy such person. *
The amount of any penalty assessed nnder thix snhrection shall not exceed $1,000
for each violation or £2,000 in the case of a xecond or subsequent violation.

13 Any person aggrieved hy an order assessing & civil penalty under pars-
graph (1) may file a petition for jndicial review of such order with the Uniied
Srates Digtriet Conrt for the District of Columhia or for any other district in
which such a person resides ar tranxacts huginess. Kuch a petition mar only he
filed within the thirty-day period beginning on the date the order making such
nxsezement wag is<ned. The eourt shall hear such action on the record made
hiefore the Federal Iand manager and shall pustain hix action if it is supported
by sunsrantial evidence on the record considered as a whale,

(41 1f any person fails to paY an assessment of A civil penalty—

tA) alter the order inaking the assexsment has Iweone a final order and
sn-h persons hax not filed n petition for judicial review of the order in
aceordance with paragraph (3) : or :

(B) nfter a conrt in an action hronght under paragraph (3) har entered
A final judgment npholding the assexsment of a civil penunlty, the Federal
Iand mannagers may request the Attorney General to institute a civil action
in a distriet court of the United States for any district in which such person
I~ famul. resides. or transacts business to eollect the penalty and =uch eourt
<hiall hnve jurisdiction to hear and decide any such action. In ruch sction.
e validity and amount of sueh penalty shall not be xnhject to review.

(5 Henrings held during proceedings for the assesvment of civil penalties
auvtlarized by paragraph (1) of this sulwection shall be comducted in sccordance
wirh section 554 of title 5 of the United States Code. The Federal land manager
mar isstie smbpenaz for the atendance and testimony of witnessex and the
proadnction of relevant papers. hooks. and dncuments, and administer oaths.
Witnesser snmmoned shall be paid the same fees and mileage that are paid to
witne-<e= in the courts of the United States. In ense of contumacy or refusal to
ohey a suhpenn served npon any person pursuant 1o this paragraph. the disrrict
eort of the United States for nny district in which such person is found or
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r tranracts business, npon application hy the United Kiatez and after
tice to auch person, shiall have jurixdiction to fxsue an order reuiring such
r:»r»on to appear and give textimony before the Federal land manager uvr tu
appear and produce docuuients hefore the Federal lavd manager, or both, and
“br failure to obey such order of the court way be punished Ly such court av
¥ t thereof.
* :?}":2; person whbo knowingly violates. or solicits or employs any other
per=on to violate, any prohibition contained in section 6 shall, upon conviction,
e fined not more than $10.000 or jmprisnned not more than one year. or both.
If the commercinl or archaeclogical value of the archaeological remonrces in-
volved and the cost of restoration and repair of such resources exceeds the sum
of £5.000, any person who knowingly vivlates, or molicits or employs anr other
person to violnte. an: prohibition contained in section 6 shall be fined nor more
than $£20.000 or Imprisoned pot more than two rears. or both. In the caxe of A
«wond nr mmbsequent violation under this subaection the penalty xhall be $100.000.

vr five years, or both.

ﬂi‘id" n

CIVIL DAMAOES

Sec. 8 (a) Any person who violates s prohibition contained in section 6 shall
e liable to the United SBtates for any damage to the archaeological resource In-
volved and may be sued civilly in the United States district court for the district
in which the resource is located.

(h) For purposes of this mection, damages to an archaeclogical resnurce
inclode—

(1) the archaeological valne of the reronree :
(2) the commercinl value of the resource : and
(3) the cost of restoration and repair of the resource and the site involred.

RFWARDE ; FORFETURE

fec. 9. (a) T'pon the certification of the Federal land manazer concerned. the
Recretary of the Treasury is directed to par. from penalities and finer collected
npder esection 7, an amount equal to one-half of such penalty or fine, but not te
excesd £900. to any pers=on who furnirhex information which leadx to the findting
of civil violation or the conviction of eriminal violation with rerpect to whirh
ench penalty or fine was paid. If sereral persons provided such information. swh
amount rRball he divided among such persons. No afficer or employee of the ['nitedd
States or of any Rtnte or local government whn furnirhes information or renders
service in the performance of Lis official duties shall be eligible for parment
under this subsection.

(hy All archnenlugical reronrees with respect to which a vinlation of weetinn
& occurred and which are in the possession of any person. and all vehicles and
equipment of any person which were nxed in connection with such violation.
m=y be (in the diseretion of the eonrt or ndministrative law judge. ar the case
mar be) subject tn forfeiture tn the United States upon—

t1} suech person’s canvietion of gnch vialation nnder seetion T(h) :

(2) pssesement of a civil pennalty azainst such person nnder section Tiad
with respect tn gnell vinlation : or

{3) n determinntion hy anx conrt that such archnenlozical res mrees,
vehicles, or equipment were involved in sach vinlntinn,

() T enses In whieh o violation of the nrokibLition contained in secston &
jnvolve archnenlagical reennirees exeavated or removed from Indinn Innds, the
Federal Innd manager or the eonrt, ac the ease mar be, <hall provide for e
paxrment in an Indian ar Tndion trive invoalved of all damnges eallected prrsnant
to gection S and forfeitures nnder this section.

FOXFIDENTALITY

REe. 10. Information eancernirz the naters and lneation of anxy archaenlnzieal
resonree for whicl the exeavatinrn or removal reqnires a permit ar athe+ per-
miscion under thiz Act ar vnder any other nrovicion of Faderal lnw mav e e
made avallable to the publie ninler enbchapter IT of chapter 5 of titls 5 of 14
Trited States Codde or npeler ane othor peavision of lan mlees (he Federal Lansd
manaear eoncerned determine thot enely di<elo<nre wonld—-

(a) forther the nurposes of this Aet or the Aet of June 27, 10%0 (16
T.8C. 409%-40%) : and

th) not ereate a risk of harm to snech reeonrees or to the site at which
such resonreec nre bented.
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EESULATIONS ; INTEROOVERNMENTAL COORDINATION

Rec. 11. (a) The Secretarier of the Interior, Agriculture. and Defense, afip,
econsultation with other Federal land manager, Indian tribes, and represen;.
tives of concerned State agencies, and after public notice and hearing, by
promulgate such uniform rules and regulations ar may be appropriate to ary
out the purposes of this Act. Buch rules and regulations may be promulgated only
after consideration of the provisions of the American Indian Religious Freedoy
Act 192 Btat. 460 ; 42 U.B.C. 1906).

(h) Each Federal land manager shall promulzate snch rules and regulations,
copsictent with the nniform rnlen and regulations under subsection (a), as may
rc:pproprme for the carrylug out of his functions and authorities under thiy

SAVINGS PROVISIONS; MINING; BOCK COLLECTION

Nre, 12, (n) Nothing in this Act shall be construed to repeal or modify the
mining or mineral learing lawe of the United States,
(b} Nothing in this Act applies to, or requires a permit for, the
for private purposen of any rock or mineral which is nnt an archaeologica]
Kﬂmlm. as determined under uniform regulations promulgated pursuant to
is Act.
REPORT

Sce. 18. A= part of the annual report submitted to the Congress under sectinn
50 of the Archaeolngien] Rerovery Act of 19680 (74 Stat. 220: 16 U.8.C. 469-
4091 1. the Recretnry of the Interior shall incinde a report to the Congress
re<pecting the activities carried out under this Act.

2. Amend the title to read as follows:

A i to protect archneological resources on pubilic lands and Indian lands, and
for nther purposes.

PURPOSE OF TITE MFASURE

2,490, as amended. would provide greater protection than now exists
for archacolozieal resourees on publie lands and Tndian Jands of the
TUnited States, This protection would be accomplished by providing
peraltics commensnrate with the valne of the resonrce damaged o
revinved from publie lands and/or Indian lands withont a permit. In
addition, information concerning the nature and Jocation of any
archaenlogien]l resonrce which might ereate a risk to sneh resotrce
woild be exempt under the Freedom of Information Act.

RUMMARY OF MAJOR PROVISIONS

Speation 3 econtaine definitions of terms nzed in the Act. Of major
impartance is the definition for “archaenlogical resource™ which was
nat dafined by an earlier Aet (Antiguities et of 1906), This defini-
tien woulld enre the problem of nneonstitutional vagueness, created
by the lack of definition. found by the United States Court of Ap-
peals for the Ninth Cirenit. (U8 v, Dinz, 49 F. 2d 113 (9th Cir.
197410

Section 5 provides for regnlatiens which wonld allow for the ex-
clanee of archacological resonrees romoved from publie lands and
Indian lands between musenms and other institutions and the dis-
position of sueh resonrces by the Secretary of the Interior.

Sietion 6 lists these activities whieh wonld be prohibited by this
Act. The prohibited act< in this section wonld extend bevond existing
Iaw « Antumities Act of 1906) to include persons who would deal in
stol-n artifacts.
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<.otion T sots forth the penalties. Suhsection (a) provides for civil
1..-; alties with a maximum fine of $1.000 for cach \'lO]l‘lt_lOI.I or $2.000
i‘,,r‘.lﬂl‘.ﬂt‘mll“llt violations. Subsection (b) provides fqr criminal penal-
1jn- for persons who, knowingly violate the prohibitions contained in
“:-\::on 0 directs the Secretary of the Treasury, at the recommenda-
tina of the approprinte Federal agency. to pay up to one-half of
the civil or criminal penalty not to exceed £500, to persons furnish-
inw information leading to the finding of a ciril violation or criminal
comviction,

=vction 10 provides a specific exemption from the Freedom of In-
formation Act for the Jocation of archacological sites on public lands
and Indian lands. Jt would place discretionary disclosure authority
with the appropriate Federal agency.

BACKGROTUXND AND XNFEFD

Archaeologicnl resources of the United States have been protected
since 1006 by the Antiquities Act (16 U.S.C. 431-433). Under that
Act. persons convicted of excavating. removing, injuring or destroving
any historic or prehistoric rnin or monument. or any object of an-
tirity. sitnated on Jands owned or controlied by the Tnited States,
without a permit, could be fined §500, imprisoned up to 90 days, or
litﬂh.

Certain deficiencies in the existing law which have surfaced in re-
cent vears. prompted ITouze and Senate Menbers to introduce separate
lewiziation to deal with circumstances which were not contemplated
hy the 100G Act.

“In & recent decision. the United States Court of Appenls for the
Ninth Cirenit held that the 1906 Act was uneonstitutional. The court
held that the definitional portion of the Act was unconstitutionally
vague. and that the \ct. therefore. is unenforceable in the Ninth Cir-
enit. The States affected by this decision are Arizona. California.
Nevada, Oregon. Washington. Montana. Idaho. Alaska. Hawaii. and
Gnazn

Tl seience of archacology has changed significantly since the enact-
ment of the Antiquities et of 1906 when protection of artifacts. “the
ohiects of antiquity™ was the unltimate goal. With the current tech-
nolery associated with archacological excavation. the entire archaeo-
lnzial site provides a wide range of potential information about the
(HES
: Tlie increased number of incidents of illegal excavations on public
land: and Indian lands for personal profit are leaving certain sites
totaliv nseless for any scipmif!:invpsti:ntitms. The current excavation
techniques involving destructive earth-moving differ greatly from the
manmal technigue emploved when the act was passed in 1906,

T:a current penaliies for destruetion or removal of archacological
resonrees, 8300 fine, imprisonment for up to 90 davs, or both. no
lonzer serve as a deterrent to commercial looters who are able to mar-
ket 2ertain Indian pots for thonsands of doliars, For many of the
cmpiaercial looters. a 8300 fine is considerd a cost of doing Lusiness,
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LEGISIATIVE  1ISTORY

8. 490 was introduced on February 26, 1979 by Senators Domenicj,
Schiitt, DeConcini, Goldwater, and Eungleton, The Parks. Recreatio
n;;d9 Renewable Resources Subcommittee held a hearing on May 1,
l T -

* COMMITTEE RECOMMENDATION AND TABULATION OF YVOTES

The Senate Committee on Energy and Natural Resources in open
business session on May 15, 1979. by unanimous vote of a quornm pres.
;lm recommends that the Senate pass S. 4%, if amended as de~crilx]

erein,
COMMITTEE AMENDMENTS

During consideration of S. 480, the Committee adopted an ariend.
ment in the nature of a substitute. While the majority of the clianges
in the substitute text constitute technical changes, the following is a
discussion of those provisions that differ from S, 400, as intradueed,

The Committee deleted possession as a prohibited act. Current Lold-
ers of archaeological resourres obtnined hefore the effective date of
this Act may own, ss, buy. sell. trade or exchange archaeol:rical
resources without violating this Act. In other words. after enactniont of
this legislation a person may own, possess, buy, sell. trade or ex:-liange
archaeological artifacts if held prior to enactment regardless of nrigin
or proof of owner<hip. and not he subject to any penalty under this Aet,
unless the archaeological resonrce was exeavated or removed in viola-
tion of any other Federal or State lnw,

As introduced. S. 490 contained a separate Indian section which
would direct the Seeretary of the Interior to study all aspects of ex-
cavation of archaeological resources from Indian lands. Other 1vi-
cions also contained in that section were retained in the Lill, u:
amended.

As the hill was amended. what formerly constituted a separat~ dis-
tinct Indian section of the legislation would now be incorparated
throughout the provisions of the hill. This change is reflected 1. the
amended title which would read. “A hill to pmtect archaeolr.gieal
resonrces on public Iand= and Indian land. and for other purja-es™,

The following additional provisions dealing specifieally witiy In-
dians were adopted by the Committee in the substitute text:

Section 4(e) recogmizes that eertain loeations ontside of Tndian lands
may be of religions significance to an existing tribe, The Seererary of
the Interior wonld make snch determination prior to issning a permit.
In compliance with the Ameriean Tndian Religions Freedom Aot (92
Stat. 469, 42 T7.S.C. 19901, the Committee hielieves that this precantion
<honld he taken by the Seeretary to ensure that sites of religions sig-
nificance are protected from those seeking permite to exeavate,

Section 4(g) (1) provides that no permit wonld be veqnire:] hyv any
Indian tribe or member of snel tribe to exeavate archacologica® re-
sonrees on the lands acenpied by eneh tribe provided that the exi-ting
trihal law monitors snch activity. Should a tribe not have laws reg-
nlatine archacologien]l activities, then the provision of S, 400, as
amended, wonld apmly,
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section 4(g) (2) provides that permits to excavate on Indian hund-
wav only be grauted at the consent of the affected Indian or Indian
wile, and sueh consent may include additional terms requested by xuch
Indian or Indian tribe. '

section 9(¢) would return artifucts and muke payments of dumages
1o an Indian or Indian tribe for archacological resources taken from
tndian Lands, This Yro\'i.--mn would allow partial ov full restoration of
a site or urea as well as the return of all archacological resources.

‘I'he Conunittec adopted a civil penalties section based on existing
yocedures in the Endangered Species .Act. This ~ection wonld give the
l-'mlernl Iand mannger “ticket writing” authority for minor offenses
which do not involve a knowing violation of the prohibitions in the
act. The Committee agreed that enforcement authority which did not
involve the stigma of n criminal violation would be n=eful to the Fed-
¢ral land manager as a deterrent for illegal activities and for user= of
the public lands who might unknowingly violate the act.

A person nssessed a civil penalty under this section would be af-
forded full due process rights of notice and a hearing to contest the
penalty hefore an administrative law judge and ju(ﬁrinl review of
administrative decision. The Committee is nware that there may exist
potential for nbuse of thix citation autherity. )

The Committee recognizes the difficulties associated with adopting
civil penalties for the enforcement of provisions of this Aet, The Mem-
hers expres=edl concern that the protection of individuals afforded by
the presumption of innocence conld he eroded by an arbitrary or ex-
cessive administrative application of eivil penalties in contested
~ituations.

However. the Committee believes it is necessary to provide Federal
land managers with a variety of enforcement measures appropriate
10 the sitnations encountered in the field.

The Committec eautione that eivil penalties should be sparingly
nsed. and then only in situations which clearly warrant an enforc:-
ment action and not to harass ecitizens in normal nse of public land-
or who inadvertently infringe on regnlations in minor ways.

In addition. the Coammittee modified the original penalties section
of S. 490 by providing for a mi~demeanor penalty for violations in-
volving m-('llm-nln;_rirnl resonrees with a value of less than 83000, Fol-
any proseentions wonld therefore be limited to major violations of
the act,

The Committee retained language in the eriminal seetion which
wonld make violations under this et general intent erimes rather
than specific intent erimes,

The Committee understands that foderal land managers have gen-
eral anthority under existing regulations to issne citations for perty
misdemenanors for a variety of offenses. inclnding those encompassed
by this Jegiclation. The reported bill does not affect this existing
anthority.

The Committee urges federal land mnnagers to publish the appro-
priate prohibitions and warnings in their respective hrochures, maps.
visitor guides. and to post signs< at entrances to public lands. The
Committee does not intend that specific sites he signed. rather general
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<igning shonld he done at popular access points to public lands. The
Committee feels that the education of the visitor, may. in the long
rim. reduee the nnmber of incidents on public lands.

The Conmittee felt that S, 490, as introduced. did not adequately
deal with the cost of restoring the rerources and/or the sitez on public
lands or Indian lands which have suffered significant damage through
illegal netivities, Therefore. section § of the Committee amendment
would nlso make violators of the prohibitions contained in section
liable ta the United States for the acchacological value of the resonree
lost through an illegal activity. the commercial value of the resource,
and the cost of restoration of the site.

section 900 ) ¢h) and (¢) were changed to direet the Secretary of the
Treasury to pay mwwards from penalties and fines collected nnder
Section 7. The veward payments would e a direet funetion. not sub-
jeet to appropriations, and would come from fines collected under the
net,

The Conmnittee reduced the maximum amount payable as a rewand
to Jdiseovrage frivolons allegations ainuxd at obtaining a large reward,
The 830,00 figmre was arvived at as a just, compensatory amount for
thne and troubles incurred by persons furnishing information leading
to a finding of civil violation or the convietion of eriminal violation.

Further. Section 9 of S. 490. as amended. modifies the original
language to provide that the comrt or the administrative law judge
has diseretion to decide whether vehicles or equipment nsed illegally
to remove or destroyv archaeological sites or cultural resources should
lwe forfeited to the United States or to an Indian or Indian tribe as the
ease may e, ,

By providing such discretion. it i~ the Committee’s understanding
that tho=e who unknowingly or wnwillingly have their vehicle or
cquipment used in an illegal activity wounld be protected against their
loss by forfeitnre,

In clarifying the intent regarding the possession of cultural re-
sonrces the Committee adopted a new section 5 which provides that
those establishments or agencies that maintain cxhibition artifact:
<honld be able. a~ they have in the past. to exchange their enltural
resonrces with other establishments or agencies for the scientific and
educational benefit of the public.

Section 5 also anthorizes the Secretary of the Interior to promulgate
regalation which would provide for the nltimate disposition of re-
sonrees recovered pursuant to the Aet of June 27, 1980 (16 U.S.C.
469-46G9¢) or the Aet of June & 1906 (16 T.8,C. 431-433). Snch
regulations wounld govern the dizposition of rezonrees acquired pur-
~uant to N, 490, as amended.

Section 11 of 8. 490, as amended. madifies the regnlations section of
the measure as introduced. The original provision wonld have required
the Secretary of the Interior. in consultation with any other Secretary
having primary authority for the management of lands affected by
this Aet, to promnlgate regulations to earvry ont the purposes of this
act,

The Committee amendment wonld require the Secretaries of the In-
terior. Agriculture, and Defense, whose land managing responsibilities
incorporate the majority of lands affected by this legislation. to pro-
mulgate uniform rules and regulations, It wa= felt that the uniforn
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yegulation approach would afford each of those mmjor departments
~qual input into rules and regulations under which they all must ulti-
untely comply. : , -

It is the intent of the Committee that the uniform regulations he
Jveloped as expeditiously as possible. However. it should be noted
that basic agrecment should be reached among the departments prior
1» publiention of proposed uniform regulations by any one depurtment.

wection 12 makes 1t elear that this et does not 1mpose any addi-
tional permitting <xystem for collection of rocks or minerals whieh are
nnt archaeological resources. Other ncts which provide for archaeo-
logien] review, mitigation. and salvage provide protection before, dur-
iner. and after these ather activities,

CORT AND BUDGETARY CONSIDERATIONS

<. 4%, as amended by the Committee, contains no antharization. The
wlv cost which would be associnted with the passage of this Jegislation
wonld be administrative expenses incurred throngh the enforcement
and adiministration of the civil procedures within the atfected Federal
land managing agencies. and through the promulgation of regulations.

The following estimate of costs of this measure has been provided
hy the Congressional Budget Office.

CoxaressioNaL Bupcer OFFicE,
U.S. CoxGREss.
Washington. D.C., May 15, 19:71.
ITon. Hexry M., Jackson,
Chairmun, Committee on Energy and Notural Resourccs. 7.8, Neqalte,
Dirksen Senate Office Building. Washington, D.C.

DEAR MR. CHAIRMAN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed S.
410, the Archaeological Resources Protection Act of 1979. as ordered
reported by the Senate Conmnittee on Energy and Natural Resources
Mav 15, 1979,

The bill provides for the protection of archaeological resources on
ypmblic and l;ndian lands by prohibiting unauthorized removal or sale
of antiquities and outlines a means of assessing penalties to be imposed
on violators, Costs incurred by the federal government as a result of
enactment of thix bill will stem from enforcement and admniistration
of the civil penalty process, promulgation of rerulations. and the re-
view of applications. Based on information available from the De-
partment of the Interior. it is estimated that these costs will total
approximntely $4 million for fiscal years 1980 through 1984.

Shonld the Committee <o desire. we wonld be pleased to provide
further details on this estimate.

Sincerely,
Avice M. Rivrix. Diretor,

REGULATORY IMPACT STATEMENT

In compliance with paragraph 5 of the Rule XX1IX of the Standing
Rules of the Senate. the Committee makes the following evaluation of
the regulatory impact which would be incurred in carrving ont S, 400,
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This bill is not n regulatory measure in the sense of huposing Gov.
crnment established standards or signiticunt economic responsibilities
on private individuals and busincss. )

While some personal information muy be required on permit appli.
cationy developed pursuant to regulations promulgated under this Act
for nccess to the public lands for archaeological rescarch purposes,
there wonld be lin?e impact on perronal privacy. A minunmumn of addi-
tional paperwork would result from the enactment of 5. 490, as ordered
reported, -

EXECUTIVE COMMUNICATIONS

The pertinent legislative reports and comnimnications received by
the Commiittee from the Office of Management and Budget and fron
the Departinent of the Interior setting forth exceutive agency recoi-
mendations relating to 8. 400 are set forth below :

U.S. Depanruexy or tne INTERIOR.
OFFICE OF THE SECRETARY,
Washington, D.C.. Apsil £6. 1970,
Hon. llexey M. Jacksox,
Chaivman, Committec on Encrgy and Nutural Resonrces, U.S, Sen-
ute. Washington. D.C.

Deae M. Coameyan: This responds to the request of vour Com-
mittee for the views of this Department on 8. 4%, a bill to protect
archacological resources owned by the United States. and for other
pur‘poees. ) )

: We recommend that S, 490 be enacted if it i« amended as described
werein.

N, 490 wanld supplement onr anthorization to contyol archaeological
excavations on Federally owned or controlled lands. and to remove
object~ of antiquity from such lands for scholarly purposes. In gcn-
eral. the bill will solve & number of problemis in present anthorizations
and will provide much greater protection of the archaeological re-
sources of the United States,

Specifically. S, 400 wonld: (1) be of broader application than the
Antiquities Act by allowing the archaeological permits to be issued
to any qualified individual or private entity as well a< any officer, em-
plovee. ngent. department or instrumentality of the United States or
= State or politieal snlxlivision thereof: (2) define “archaeological
resouree” a< any material remmins of past hnman life or activities
whieh are at least 50 vears of age and of archaeological interest: (3)
sot forth cortain qualifications to he met by permit applications and the
conditions wnder which the appropriate Seeretary conld either refuse
to issne a permit or cuspend or revoke issned permits: (4) prohibit
commereial trade in archaeological resonrees abtained in violation of
Federal, State or loeal laws: (3) anthorize the appropriate Secretary
to nssess eivil penalties. snliject to indicial review, for violations of
the prohibitions contained in the hill or regulation< or permits: (6)
provide greatly inecreased eriminal penaltie~ for violations of the pro-
“ibitions cantained in the hill (up to £20.000 fine or two vears impris-
anment, or both, for a first offense and up to £100,000 fine or five vears
imprizonment, or hoth, for second and subzequent offenses versus a
maximum 8500 fine or 90 days imprisonment. or hoth, for violations
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of the 1906 Aet): (7) authorize the appropriate Seeretary to recom-
mend the puyment of up to Y6 of any fine or civil penalty, but not
more than $2.500, 1o any person _fupmhmg information l_vmlin to the
simling of a civil violation or criminal conviction; (R) direct the Sec-
petary of the Interior to report to the Congress by June 1. 1980, on the
regulation of the excavation and removal of archaeological resources
from Indian lands: (9) provide a specific excmption from the Free-
Jom of Infornmtion Act for site tion information concerning
archaeological resources covered by the bill, unless the appropriate
sccretary found the disclosure of this information would further the
W of the bill and not create risk of harm to the re~ources or the
«ite Jocation: (10) authorize the Secretary of the Interior, after con-
«nitation with other land management departments, to promulgate the
rules and regulntions to be followed by all such departments in carry-
ing out the purposes of the bill: and (11) require the Secretary of t
Interior to report annually to the (Congress on the activities carried
out by him under the bill,

This Administration wholeheartedly endorses the purposes of S. 490.
In recent years. the Antiguities Act of 1906, 16 U.S.C. 431-433. has
had the application of its eriminal sanctions severely circumscribed.
The result has been a corresponding decrease in the effectiveness of its
protection of archaeological resources on Federal lands, The most
«evere problem is the holding in United States v. Diaz. 499 F.2d4 113
(2h Cir. 1974). that the criminal penalty provisions of the Antiquities
Act are unconstitutionallv vague. Another problem is that in light of
the increased commercial trade in archacologicnl treasures. the pen-
alties provided in the Act are insufficient to provide the deterrent effect
necessary to proteet these resources. Finally. we have found it increas-
ingly a problem that information on permit applications and other
enltural resource information. particularly relating to site location,
must he released under the Freedom of Tnformation Act leading to an
increased threat of vandalism of archaeological sites.

This bill refiects the need demonstrated by these problems for a
new comprehensive statute to deal with each of these issnes, Tt pio-
vides & much clearer direction as to what resonrees Congrese intend-
ta be protected, and specifically grants to the Secretary of the Interior
reaulatory anthority to further define those resources. This wonld
overcome the vagneness problem of J2uz. Tt also provides for a full
range of enforcement teols runnine from civil penalties to felony
provisions for particularly serions offenses. An additional facet is that
it makes eriminal the eommereinl trade in archacological resonrees
which were obtained in violation of either Federnl, State. or loeal law,
While recomnizine that the prollem of proaf of how the abject was
iritially obtained is a diffienlt ane, we supoort this additional laver
of protection for the valnable resanrees which wonld he protected hy
thi= hill, These two aspeets of the hill wonll simnificantly improve the
effectivencse of the enltural resonrees protection program of thie
Departnient,

Finallv. the Lill wonld provide a epecifie exemntion frem the Free-
dam of Information Aet for site location information reoardine archine.
olarien] rezovrees eavered hy the hill. vnlese the Seeretary finds that
the releace of such information would further the purposes af the hill
and would not create a risk of harm to snch resonrees or the site in
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which they are located. While this provision would be a positive step,
we would suggest that it is unnecessary and, probably unintention-
ally, limited. ause the only archaeological resources covered are
those on Federal land, where, in the course of cultural resource sur-
veys or other activities required by other laws, information is col-
Jected regarding sites not on Federal land, it would not be exempted
from relense. We believe that this provision should be redrafted to
protect information relating to any archaeological site.

We strongly support the overall purposes of S. 400. We would like
to recommend, however, & number of amendments to the bill which
will eliminnte certain problems of language, interpretation and admin.-
istration. If =0 amended, we recommend the enactment of S, 490. Our
pn{]]wepd amendments are attached to this report. )

he Oftice of Management and Budget has advised that there i< no
nbjection to the presentation of this report from the standpoint of
the Administration’s program.

Sincerely, = -
oBERT HEREBST.

Secretary.

Enclosure,
ST'GGESTED AMENDMENTS TO B. 400

1. Sec. 2(n) (2). page 2: On line 6. after “resources™ insert “which
are the property of the United States”.

Reason: We helieve the hill should make it clear that these archaeo-
Jogical resources are in public ownership.

2, Sec. 3(1). page R:g)elere paragraph (1) and insert the following
new paragraph: .

“(1) The term “archaeological resonrce” means any material
remaine of past human life or activities which are at least fifty
vears of age and which are of archaeological interest, as deter-
mined under regulations meulmued by the Secretarv of the
Interior. The Secretary of the Interior shall promnigate regu.
Jations under this paragraph after consultation with other Fed-
eral Jand manngers, the professionnl archaeological community,
representatives of concerned States and all other interested

arties,”

Re'::son : This change will eliminate a partial listing of archaeologi-
cal resources. which may be confusing. Instead. this can be handled
through regulations,

3. Sec. 3(2). page 3: Delete lines 13-21 and insert:

%(2) The term “Secrotary” means, except where otherwise spe-
cifically provided. the Secretary of the Department or the head
of any ngeney of the United States (as defined by section 531 of
Title 5. U.S.C.) having primary management authority over the
Iand eoncerned.™

TNeason: We believe this clavifies the intent of the definition and
will also clarify the provisions of the bill where the term is used.

4. Sec, 3(3). page 8: Delete all of section 3(3). and insert the
following:

“The term ‘Indian Iands” means lands of Indian tribes or In-
dian individuals which are either held in trust by the United
States or subject to n restriction aguinst alicnation imposed by
the United States.” :
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Tweason: The term “Indian lands” is defined to include all lands
within the exterior boundaries of any Federal Indian reservation.
This may be somewhat broader than is intended for there are situa-
tions in which either private or State owned lands may be included
within these houndarics. Also, lands are often held in trust for indi-
viduals. The intent of this bill seemingly would be achieved by de-
fining “Indian lands” as suggested. . .

5. e, 3(4), page 4, line 2: Between “trust,” and “association™, in-
« 11 “institution,”,

Nea=on : Technical amendment.

G. Sec. 3(5), page 4: Add new subpangrngh (5) as follows:

“An archacological survey means n physical inspection, inven-
tory, and/or assessment which has the potential for physically
impacting archaeological resources located within a prescribed
aeographical area.” .

Reason: Required to further explain terminology in reference to
sc-tions 4 and 8.

i. Scc. 5(6), page 4: Insert a new subparagraph (6) as follows:

#(6) The term “States™ means any of the fifty States, the Dis-
trict of Columbia. Puerto Rico. Guam, the Virgin I<lands. Ameri-
can ?mo:, and the Commonwealth of the Northern Mariana
Islands.”

Reason : The term “State”, which appears several places in the bill,
needs to be defined to clarify the application of this bill to land arcas
wiich are not strictly States. ) .

s, Sec. 4 page 4: Section 4 of ILR. 1825 should be revised as in-
dicsted below. We have completely rewritten this section:

“Excavation and Removal from Federal land—(a) Any person
may apply 1o the Seeretary for a permit for archaeological sur-
vev. exeavation. or removal of any archacological resources lo-
cated on land owned or controlled by the United States or to
carry out any or all such activities,

(h)y A permit may only be issued pursuant to an application
mder subsection (a) permitting archaeological surveys, exeava-
tion. or removal of any archacological resource. or permiiting
any or all such activities. if the Seeretary to whom such applica-
tion 15 made determines. under regnlations prommlgated by the
secretary of the Interior, that

(1) the research is important to the aecquisition of data
related to sjimmifieant archacological concerns. and

(2) capability exists to recover. analyze, synthesize or dis-
seminate the reselts of the work: to meet enratorial responsi-
hilities for the archeeological materials and resourves re-
moved s and to provide for appropriate preservation measures
onsite, ad

() a work plan is sulunitted meeting enrrent profissional
standards (including nece==ary logistical. financial and proj-
ect management data) which demonstrates the applicant and
Iu’inm]ml investigator have sufficient experience and eapa-
a}i?_it_\'\to complete the work in accordance with purposes of
s Aet, .

Such pernsit <hall econtain sneh terms and conditions as the
Secreiary concorned deems necessary (pursuant to regulations
promulzated by the Sceretary of the Interior) to carry ont the
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purposes of this Act, to insure compliance with other applicalle
rovisions of law, and to protect other resources involved. The
Secretary of the Interior shall promulgate interim regulstions
within 90 days of the passage of this Act and shall promuigate
fihnal regulations within one year of the passage of this Act.
Promulgation of final regulations under this subsection will oe-
cur only after consultation with—
(1) other departments. burcaus, and agencies of the Uxited
States having primary responsibility for management of land
owned or controlled by the United States,and -
(2) representatives of concerned State agencies.

(¢) Systematic collections of archaeological resonrces ard re-
Jated physical and scientific evidences. archaeological res:urces
with inherent data potential, and associated documentation shall
be retained in a manner to assure their scientific integrity. The
United States shall retain a praprietary interest in such collections
and their conservation for public benefit.

(d) The Secretary to whom an application is made under sub-
section (a) may refuse to issue a permit under this section to
any applicant—

(1) against whom a civil penalty has been assessed under
section 6(a) or

(2) who has been convicted of a violation nnder ge:tions
6(b) or 6(c) or under the Act of June 8, 1906 (34 Star. 223;
16 U.S.C. 431-433).

Any permit issued under this section may be snspended by
the Secretary to whom an application is made for not more than
two vears for each instance that he determines that the permittee
has violated the terms of the permit or the prohibition contained
in section 5. Any such permit may be revoked by such Seeratary
upon asse-~ment of a civil penalty under section G(n) agains the
permittee o upon the permittee’s conviction of a violation uader
section (D) or G(c).

(e) No permit or other permi-<ion shall Ix required under the
Act of June 8 1906 (34 Stat. 225, 16 UK., 431-133) for any
activity for which a permit is issued under this section. Nothing
in this Aet shall madify or atfect any existing permit validly
issued nnder the Aet of June S, 1906,

(f) Nothing contained in this section hall vequire any «.Feer.
employee. agent. department or instrumentality of the Urited
States with Innd management responsihilitios to acquire a permit
to survey, exeavate or remove archaeological resourecs, pricided
sneh activities are a part of the aunthorized duties of snch efficer,
employvee, agent. departient or instrmmentality of the United
States, are undertaken with the cansent of the land manacinem
agenex. and ave earvied ont in aceorlanee with the purposes aml
intent of this Act. and in aceardinee with other aphlicable laws,

(¢) Tssnance of a permit in aecordsnee with thiv section anl
applicable regnlations shall not reguize conaplimee with <octian
106 of the Xet of Ovrolor 15 1066 50 Star, 017, 16 7.8, 4700,

(h) The responsibilities and duties under thiz Act of any
Secratary may. with the eonsent of the Sceretary of the Interior,
be delegated to the Secretary of the Interior, ’
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1i-ason : These recommendations are designed to clarify the poliey
of 1t Aet by recognizing that archacological resources are 8 dimin-
ishing resource in this nation today. Archacological excavation is itself
a lm_i-os.- of 'stiddy that destroys the resonree. Because of this, and
eeasse atchacological resources are finmte and Iltl'!l-l"l‘llf.‘\\‘nbh. the
abjcaave should be to manange these resonrees for their jong-term con-
wrvaion while at the same time allowing the necessary consump-
tion of them in the interests of advancing knowledge about. the

st or to illusteate or interpret to the public the human history of
1his v ation, The Ipm-]mno of the recommended changes in this section
i~ tn strike a halance between this generation’s consumption of the
archacological yesources on Federal lands and the conservation of
(hese resources for future generations when new research problems
and advanced research methods of a less destructive nature will be
available.

Four additional provisions are recommended for inelusion: (1)
to continue in foree existing Antiguitics et permits issued under
«e1i:m 3 of the Antiquities Act of 1906: (2) Iangnage to clarify that
zuy omployee or agent of the Federal government does not need a
perrsit under this act, provided the employee or agent is carrying out
autharized, ageney-related duties, in accordance with other applicable
laws. ~uch as the Archeologieal and Historie Preservation Act of 1974
and ¢ ITistorie Preservation Act of 1966: (3) that eompliance with
the permitting provision of this act would exeuse compliance with
seetien 106 of the National Historic Preservation Act of 1966: and (4)
anthorization for any Secretary to delegate to the Seerctary of the
Interior, where he consents, the authority to issne permits under this
act,

9. Sec. H(a). page 6: Delete line 10, and insert in lien thereof:

*Skc. 5. (n) Except as provided in section 4(f). no person
may exeavate. remove, injnre or destroyv anv ar-"

Ri2zon: Teclmical amendment to make the Ianguage of this section
consistent with 16 17.8.C. 433, and to clarify the relationship of thix
proliihition to the disclaimer in section 4(f).’

0. Sec. 3(h). page 6. line 1%, and sec. 5(c). page 7. line 2: Delete
‘]'m--,.‘-:.z_-

Reason: there are Constitutional problems inherent in making the
posscssion of an objeet a eriminal offonse in light of the effective date
provisions i (1) (2). The deprivation of property and due process
clanses vequive that in such a situation the eriminal offense be tied to
an intervennig act. The way the bill i= presently drafted. a person
possessing an object legally the day before the hill was passed conld
be put into eriminal violation the day the bill hecame effective. The
simplest remedy = to delete possession ns n erime. Tn=ofar as overnll
enfor-ement i~ concerned. this deletion does not scem to weaken the
hill siemificantly.

11, See, 5(1)(2), page 6: Reword paragraph (2) on lines 22-24 to
read 2= follows: “anv ather Federal law. rule. regulation. or permit.”

Reaszon : Technical amendment.

120 See. S(e) and (d)(2). page T: Following the word “anv™ on
Tine 5. reword as follows, “State or loeal law, ordinance. rule. recula-
tion. or permit.” On line 15, follawing the word “anv™, reword ta
read “State or loeal Inw. ordinance. rnle. regulation. or permit or of

;1}::;.- ;r]u:r Federal Inw before. on or after the date of the enactment of
e A"
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Reason: Technical amendment.

I3, Sec. 6(n) (2), page 8, lines 3-14: We believe that the Congross
<hould set an upper limit on the penalty which may be provided by the
Secretary of the Interior. This is the clearest way for the Secretary tn
establish a system of penalties which most closely reflects the will of
the Congress and which therefore, would withetand judicial review
ax reasonable. Failure to establish such a ceiling may well result in
any svstem of ponalties snceumbing to judicinl challenge. We feel that
under the bill u~ drafted the Secretary could not impose a civil penalty
higher than 820,000, since the maximum fine provided in section /1))
i= 820.000. Beeanse of the extreme value of the properties involved, we
beiieve that hoth of these fignres should be raised to more adequately
provide the deterrent we need. ~

14, See. 6i(a) (2). page R. lines 4 and 10: Delete the word “guideline<"
and inxert the word “regulations™ in lieu thereof.

Reason : Technical amendment.

15, Sec. 6(a) (2). page R. line 12: Change the word “shall” to “mav*™,

Reason: To provide additional flexibility in the penulty assessn.ent

rocess,

i 16. See. B(n) (3) : In lines 17-18. delete “Court nf Appeale for the
District of Columbia Cirenit or for any other civenit in”., Incert in lien
1llwreof “District Court for the District of Columbia or for any otler
distriet in™,

Reason: Review of the assessments of eivil penalties is well witliin
the provinee of the Distriet Conrts. To allocate the function to the
already erowded Cirenit Court ealendiis will oniy further delay rvso.
Jution of the eivil penalty assessment. Additionally. to require a per-
son against whom a civil penalty has been assessed to seck his relicf
in the Cirenit Court may well discharge meritorions appeals becaas
of the distance to the eourts and the expense involved.

17. See, 6(n) (4)(X) and (B). page 9: Section G(a) (4) (.\) and (L)
<honld refer to paragraph (3) instead of paragruph (2).

Reason: Technical amendiment.

; 13, ;oc 6(c), page 9: Delete all of lines 17-20 and insert in lien
thereof :
*(¢) Any person who commits a second or subsequent violation
of any prohibition contained in section 5%

Reason : Teehnieal amendment.

10, Sec, T(a). page 9: In line 21. delete the word “recommendation™,
and insert in lien thereof the word *“eertification™.

Reacon: Technieal amendiment. The Department of Treasury indi-
cates that it needs a ecertification and not just a recomniendation.

20. See, T(a). page 10: Mier line 10, insert this sentence :

“There are hereby authorized to be appropriated sneh swps s
may he neceseary to carry ont the provisions of this cubsection.”

Rea<on : Withoni this smendiment, fuads fios o fined person won'il
20 to the general fund of Treasury, This amendment wonld put t
money raised from fines into an acconnt for that purpose, o that re-
wards could be pzid ont of that account.

21. See. T(a). page 10, line 6: Chaage the word “<hall™ to “may™
and delete the word “equally™,

Reasom : To allow the Seeretary to provide for a division aineng por-
:'-c;ns which reflects the value of their contiibution to the enforceiner
eonrt.
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23, Sec. T(b)(1). page 10, line 17: Insert “or ()™ between “6(L)"

aml "1"' "

Jieason : Technical amendment. . =

a3, Sec, 8, page 10: Thronghont eec. 8 of the bill, insert after “Secre-
tarv” the words “of the Interior”.

Reason : Technical amendment, o

24. Sec. 8(a). page 11, line 5: Delete the words “proposed legislation
Aesizmed to allow™ and insert the words “consideration of the feasi-
Lility of autherizing™, . .

Reason : This amendment gives the Secretary discretion in the study
process and does not prejudice the outcome of the study.

23, Sec. 8(h). page 11, line 10: Delete the words “drafts of proposed
Jogislation and™. )

Reason : Same reason as in amendment number 24 above,

28, Sec. 8(b). page 11, line 12: Delete “1080” and insert “1082%,

Reason : We believe the Indian Iands study required hy this section
will require an additional two vears than allowed by the bill.

a7, Sec. B(c). prse 11, line 13: Delete “After the date of the enact-
ment of this Act”, and after “all”, insert “archaeological survevs”,

Reason : All such archacological resources are presently protected by
the Antiquities Act. This subsection’s design is to reinforce in clear
language that during the interim time prior to the Secretary’s report
1o Congress, such lands shall continue to receive equal protection under
this statute when enacted.

us, See. R(d). page 11, lines 16-19: Delete all of section R(d) and
insart in lien thereof the following:

“The Secretary shall not iseue a permit under thic Aet with
respect to Indian lande if the Indian tribe objects to such issuance
and such ohjections are ronsistent with section 202 of the Civil
Rights Act of 1068 (82 Stat. 77). With respect to permits issued
under this Act with respect to Indian lands. the Secretary shall
include and enforce terms and conditions in addition to those
required by this Aet as mayv be requested hy the Indian tribe.
consistent with section 202 of the Civil Rights Act of 1068 and
other statutory responsibilities,”

Reason : This amendment requires the tribes® ahjections ta be consist-
vnt with section 202 of he Civil Rights Act of 1968, In addition. the
ivrms and conditions requested by a tribe shonld not he inconsistent
with other statutory requirements imposed on the Secretary,

29, Sec. 9, page 12: Delete all of lines 5-8. and incert the following:

“Sre, 9, Information obtained by the Federal government under
this Act or under any other provision of Federal law concerning
the location of any archacologicnl rerource may not be made.”

Reason: We helieve that in order to protect archneological resonrees
+ite Jocation information regarding any archacological resonrces ol
tuined by the government under any law should not be disclozed unless
tie proper finding is made,

M, See, 9(1). page 12: In line 13, delete “this™ and insert in ite
Ilace “the relevant”,

Reason: Technical amendment.

21, See. 11(a). page 13, line 5: Delete existing line 3, and substitute
“repeal or modify”.

Reason: We would suggest that section 11(n). as intradneed, might
preclude any enltural resource protection under this bill in the con-
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text of mining or mineral leasing. To remove such protection com.-
L:lu-tyly seems unnecessary, The Jn'm'l.--mn.q of the mining and miner)

aning Jaws ean be preserved from modification or repeal. while at
the same time giving a reasonable level of protection to cultural re-
sonrees which mizht otherwise be endangered.

32, Add new ~ection 11(¢) as follows:

“(¢) A permit under this Aet ¢hall not be required when an
archaeological survey in compliance with section 106 of the Na.
tional Historic Prescervation Act of 1966 has been made and it
has been determined that the subject project will not adversely
nffeet archacological yesources, ITowever. this shall not be deeme:l
to exempt an nzeney from complinnee with thisact or the Archaeo-
logical and Historie Preservation Act of 1974 when new or addi-
tional archacological resources are discovered.”

trason: To protect private contractors from criminal liability in
the event of an inndvertant discovery and/or destrnetion of an archaeo-
logical resource. after there has been agency compliance with section
104, ’

3%, Sec. 12, page 13, lines 13 and 14: Delete the words “annually,
submit™ and insert in lieu thereof the words “as a part of the annual
report submitted to the Congress pursnant to section 5(c) of the
Archaeology and Historie Preservation Act of 1974 (74 Stat. 220) as
amended.”, .

Reason: We believe a separate report to the Congress shonld not be
required under this bill since an archaeology report is already being
snhmitted annually to the Congress under the 1974 Act. and the reports
can easily be consolidated.

Exzctrive OFFICE oF THE PreSIDENT.
OrFrice oF MANAGEMENT AND BroeeT.
Washington, I.C., May 8. 1079.
Hon. Hexry M. Jacksox,
Chairman, Committee on Enciqy and Nutural Resovrces,
I".N. Senate,
XNew Senate Office Building.,
Washington. D.C.

Dear Me. Cuamaeax: This is in responce to vour request of March
23. 1979, for the views of the Office of Management and Budget on
N, 490, the “Archacological Resonrees Protection Aet of 1079,

The Office of Management and Budget would have no ohjection to
the enactment of S, 490 if amended as recommended by the Depart-
ment of the Interior in it= letter to yon. dated A pril 26, 1979,

Sincerely. '
Janmes M. Frey,
Axxistant Divectar for
Legixlative Referenee,

CIIANGES IN EXISTING LAW

In compliance with subsection (4) of Rule XXIX of the Standing
Rules of the Senate. the Commniittee notes that no changes in existing
Jaw are made by the hill 8. 490 a« veported.
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ARCHECLOGICAL RESOURCES

PROTECTION ACT OF 1970

Mr. UDALL. Mr. 8peaker, I move to
Mmmmmmm(m
1825) to protect archeological
mmwunumumm.m
for other purposes. as amended.

The Clerk read as follows:

BR 1028

Be it enacted by the Senats and House of
Representatives ©of the United Ststes of
dmerica in Congress assembled,

SHOAT TITLE

Brerion 1. This Act may be cited as the
“Archaeciogical Resources Protection Act of
197",

TINDINC AND PURPOSE

Sec. 3. (a) The Congress finds that—

(1) archaeological resouross on public
lands and Indian lands are an acceasible
and frreplacesble part of ths Natlon's
beritage;

(2) these resources are increasingly em-
tangered because of their commercial at-
tractiveness;

(3) existing Pedera! laws do not provide
adequate protection to prevent the loss and
destruction of these archasological resources
and sites resulting from uncontrolied exca-
vations and pillage; and

{4) there 13 & wealth of archaeological
information which has been legally obtained
by private individuals for poncommerelal
purpcees and which could voluntarlly be
made avallable to professional mh.unlq
ists and institutions.

{b) The purpose of this Act Is to secure,
for the present and future benefit of the
American people, the protection of archae-
ological resources and sites which are on
public lands and Indian lands. and to foster
increased cooperation and exchange of in-
formation belween governmental authorities,
the professional archaeclogical community,
and private individuals having colleciions of
archaeological resources snd data which were
obtained before the date of the enactment
of this Act

PEFINITIONS

Src. 3. As used in this Act—

(1) The term “archaeclogics! resource'
meAns any material remains of past human
life or activitiea which are of archaeclogical
interest, as determined under uniform regu-
lations promugiated pursuant to this Act
Such regulations shall include, but not be
limited to: pottery. basketry, bottles, weap-
ons. weapon projectiles’ (other than srrow-
heads and bullets), tools, structures or por-
tions of structures. pit houses. rock paint-
ings, rock carvings, in‘aglios, graves, human
sxeletal materials, nonfossilized amd fossil-
ized paleontological specimens. or any por-
tion or p.ece of .any uf the foregoing times
when found in an archasological xt
No item shall be treated as an archaeclogical
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recuree under regulations under thi  Ja-
graph uniem such item s At Jenst onme
hundred years of age.

(¥, The term “Federal land manager”
means. with respect 10 ARy public lands, the
Becretary of ithe department. or the bead
of any other agency or instrumentality of
the United States, baving primary manage
ment authority over such lands. 1n the case
of any public lands or Indian lands with

to which Do deparument, Ageney, of
instrumentality bas primary management
suthority, such term means the Becretary
of the Interior. If the Becretary of the In-

(¢) The werm "Indian lands™ means lands
of Indian tribes, or Indian individuals, which
are sither held in trust by the United Blates
or subject to & restriction against alisnation
imposed by the United Btates,

1) The term “Indian tribe” meabs any
1ndian tribe, band, nation, or other organized
group or community, ineluding any Alsaks
Native village or Regional or Vilage Core
poration a3 defined in, or sstablished pur-
suant t0 the Alaska Native Clalms Bettle
ment Act (B3 Btat 688).

i8] The wrm “person” meils an Indl-
vidual, corporation. partnership, trust, ine
stitution. associstion, er any other privats
entity or any officer, employes. agent, de-
partment, or instrumentality of the United
States. of any Indian tribe, or of any Bt
or political subdivision thereof,

{7) The term "State” means any of the
fifty States. the District of Columbia, Puerte
PMico. Ouam. and the Virgin luands.

EXCAVATION AND REMOVAL

Src. 4. (a) Any person may apply to the
Pederal land manager for & permit to ex-
eavate o remove any archeological rescurce
located on public lands or Indian lands and
10 carTy out activities associated with such
excavalinn or removal, The applieation shall
he required, under uniform regulations under
this Act, to contain such Information as the
Federal land munager deems NeCcTMArY. IB-
clud:ng information conesrning the time,
scope. and location and specific purposs of
the proposed work,

ib) A permit may be lasued pursuant to
an applicstion under subsection (a) if the
Pederal land manazer determines. pursuant
to wuniforsn regulations under this Act,
ihat— -

{1} the applieant is qualified. Lo earry
out the permitted activity, .

12) the aruvitt s undertaken for the
purpose of furthering archeclogical knowl-
edoe i the public interest, -

13) The archasological resources which
are excavated or removed from public lands
will remaln the propertir of the United Btates
and suck resources and copies of associated
archecioficsl records and data will be pre-
served by a suitable university, museum. or
ml:‘o'r scientific or educational institution,
an

(4) the sctivity pursuant to such permit is
Bol Inconistent with any management pl
spplicable 10 LD¢ public lands conoerned.
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fe) If a permit lssued under this sectio:
may result in harm 10, or desiruction of, any

gL
 §
|
£
g

y
E
|
i

the permittes's eomviction under section §.

(£) (1) Wo parmit shall be required under
this section or under the Ast of June 8, 1900
(18 TA.C. 431) for the axcavation or removal
by any Indian tribe or member tharec! of
ADY Arthasclofionl rescures ocated on Indian
lands of such Indian tribe, except thas in

g
g
3
i

4
i
B
E
¢
¢

be writtan request of the Gov.
any State. the Federal land man-
Ager aball lasue & permit, subject to the pro-
visions of subsections (b)(3). (B)(4), (€).
(g): (h), and (1) of this section for the
purposs of conducting archasological re-
search, excavalion. removal. and curation. on
behall of Lhe Biate or I sducstions! inatitu.

a8 the Oovernor desans qualified 1o carry out
the intent of this Act.
CUSTORY OF RESOURCES

Bec.. 5. The Becretary of the Interior may
promulgste regulations providing for—

(1) the exechauge. Where appropriate. be.
tween suitable universities, muserums, or
other scientufic or edusational institutions, of
archasologioal resouress removed [rom pub-
i:‘ll::‘llﬂ Indian Jands pursuant Lo this
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(2) the utlimate disposition of such re.

be subject Lo the consent of Lhe Indian or In-
dian tribe which owns o bas jurtadiction
ower such lands Pollowing promulgation of
regulations under this section, Dotwithstand.
ing any other provision of law, such reguls-
shall govern the disposition of
archasciogical rescurces removed from pub-
2"“ and Ingdian lands pursuant to this

PRONIEITED ACTS AND CANMINAL PENALTING
Bmc. §. (a) No person may excavale, remove,
. OF otherwise Alter or defacs any
arcBasclogical rescurce located on public
ands or lndian lands unless such actvity ks

-ou:“m:pmmummmn
(1) the probibition eomtalned In subsec-

(3) any provision, rule. regulstion. erdi-
Bance, or permit in efiect under any other
nr:;m;;ur Pederal law, -—

parscn  may base, o=
change, transport, receive, I'u:lf w sell
purchas, or sxchange, o interstate or for.

more than $10.000 or Lm od pot more
than one year, er both: ed, however,
Toat I the commercial or archasclogioal
valus of the archasclogical resources Ln-
volved and the cost of restoration and repalr
of such resources exoseds the sum of B3,
such person shall be fned Dot more

yoar, or both. In the cass of a second ar sub-
sequent such vielation upon eonviction such
person shall be fined not mors than §100.000.
:mmmwmuulum.

(*) Toe prohibitions contained in this see-
tion shall take sfect on the date of the en-
sctment of Lthis Act,

(f) Noihing in subsection (b)(1) of this
section aball be deemed applicabie to any
peron with respect 10 AD Archasciogical re-
sourcs which was in the lawful posssssion of
such B prior to the date of the enact-
ment of thia Act.

CIVIL PENALTIES

Bzc. 7. (8) (1) Any person who viclates any
prohibition contained in & regulation or per-
mit laaued under this Act may be nisessed &
elvll penalty by the Federal land manager
concerned. No penalty may De assessed un-
get the subsection uniess such parson B
given notice and opportunity for a hearing
with respect to such viclation, Each viola-
tion shall be & separsie nSerae. Any such
®vil penalty say be remitied or mitigated
by the Feoeral land mASAger concerned.

12) The amount of such penally shall be
delermined under regulations promulgsted
pursuant to this Act, Laking 1o seeount, i
86diTion Lo other factorn—

{A) Lhe wehascliogionl or commercial value
of Lhe archasciogioal resoures involved, and



July 9, 1979

{B) the nst of restorstion and repalr of
the resource snd the archaeclCfical kite
invoived
Such regulstions aka'l proride that. in the
ease of & second or subsequent violation BY
any person, the amount of such civil penally
ma; be double the mmount which would
mare becn sasessed If such viclstion were the
gret miolation by such person. The amourt
of ant penaliT assessed under this subse:-
tioz for any violatiop shall mo! execesd an
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information. sveh amount sha!ll be divided
among such personsy No ofticer or emp.oves
of the Dnited Bia.es or of any Swuale or local
govercment who furnished informatlon or
renders service in Lhe performuance of his
official duties sliall be slegible for payment
under this subsectior.

(b} All mrchieclogical resources with re-
spect to which a violation of subsection (s).
ib). or (C) of section 6§ ococurred and which
are In the posssssion of any person, and all

b P of any whien

amount oqual 1o double the cost of
tion end repalr of renources pnd archaeclopi=-
cal sites damaged and double the falr market
ralue of resources destroyed or Bot recovered
plus $1.000 in the oase of & Arst violstion. or
$2000 in the case of & second or subsequent
violaton.

{bi(1) Any person aggrieved ©Y an order
amesalng & civll penalty under subsection (1)
ma7 file s petition for judicial review of such
oroer with tbe United States Dustrict Court
for the Dustrict of Columbis or for any other
@irtrict 1o which wuch & person resides or
ansacts business Buch s petition may only
»e filed within the thirty-day period begin-
ping on Lhe date the order making such as-
sesszneni was Msued. The court shall bear
such action oo the record made before the
Federal Jand manager and shall susiaip his
aciion if 1t s supported by substantial evi-
agence on the record considered as a whole.

(2) If any persop falls 10 PBY BN Rasess-
sent of 8 oiv penslty—

{A) alter the order making the assessment
bas become & final order and such person
bes not flled a petition for judicial review
of the order in sccordance with paragraph
(1), or

{B) after the court in an sction brought
uoder parsgrapk (1) has entered s final judg-
ment upholding the assessment of & civil
pensity,
the Yedera! land manager may request the
Attorner Ceneral to institute & civil sction
to & district court of the United Buates Tor
any district in which such person is found,
resides, OF transacis business to eollect the
penally and such sourt shall have jurisdie-
tion to hear and decide any such action. In
tuch sction. the validity and amount af such
penslty shall ot be subject o review.

{¢) Hearings held during proceedings for
ihe arsesmment of civil penalties suthorized
by subsection {2) ahall be conducted In ac-
cordance with section B64 of title 5 of the
Unitad States Code The Federal land mana-
ger msy issue pubpenas for the attendance
and tastimony of sntnesses and the produc-
tion of relevant papers. books. and docu-
mente. And sdminister oaths Witnesses sum-
mozed ahall be puid 1be same fees and mile-
sge that ere pald to withessss L0 the eourts
of the Onited States. In oase of COCTUMALY
er mefusal 40 obey & subpena served upoD
any person pursuant to this paragraph, the
fistrict court ¢f the United Etates for any
district in whirb such person is found of
resides or busi upon app
tion by the Dnited Btates and afier notice
io such person. shall bave jurisdiction to
tsus An order Tequiring such person to ap-
pear and give testimony before the Federsl
land mansper or 10 appear and produce doc-
uments before tha Federal land manager, or
Bolh. and any fallure to obey such order of
ibe sourt tnay be punished by such court as
& conwmpt thareof.

REWARON, FORFIITURE

Bpc 2 (4) Tpon ibe certification of the
Federal land menager concerped, the Becre-
tary of Lbe Treasury L direcied W0 pay An
amount equal to one-half of any penally as-
eegwed under aection 7, but mot to exceed
81.500. to mny person who furnishes infor-
£ .on which lesds to the finding of civl)
t.4. Lion with respect to which such penalty
o, assessed I several persons provided such

and g F

were used io coanecuon with suck violation,
may be (1D the discretion of the court or ad-
miristrative law judge, as the case oy be)
subject to forfeiture to the United States
upon—
(1) such person’s contiction of such viola-
ton under section 8,

(2) assesstnent of a civil penalty agsinst
such person under section 7 with respect to
such viclation. or

(3) a dewsrmination by moy court thst
such archasological resources. wehicles, or
equipment were involved in such violation.

(c) In cases in which & violatinn of the
prohibition conwined In subsection (a).
(b), or {(c) of section 8§ involve archasologi
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tions under subsection (a), s Mar be ap-
propriate for the carrying oul of his fube-
uons and aulhorities under this Act

COOPERATION WITH PRIVATE ITWDIVIDUALS

Szc. 11. The Becrriary of the laterior shall
take such sction as may be Decessary. con-
mistent with the purpuses of this Act, 10
foster and lnprove Lhe COmMMULICALIUE, €O-
operation. and exchange of infurmaticn
beineen—

(1) privaie individuals having collections
of archaeclugical reaources and data which
were optaned belore the daie of the enact-
ment of Lthis Act, and 3

{2) Pederal sulborities responsibie for the
prowecuon of archarclogical resources on Lthe
public lands and Indian land: and profes-
siopal archeecloguls and associations of pro-
Tessional archasologistis.

In carrying out this section, the Becreiary
shall, to the ertent practicabdble and conslsi-
ent with the provisions of thu Acl, make
eforts 1o cxpand the archaeclogical gats base
for the arcLaeological resources of the United
Blates through incressed cooperation be-
twechn private individuals relerred to in
paragraph (1) and professional archaeslogists
-l

cal resources sscavaied or removed from In-
dian iands, the Pe 1 land mansager or
the court, as the case may be. aball pro-
vide for ithe payment to the Indian or In-
dian tribe lnvolved of all penalties collected
pursuant to secuon 7 and for the transfer
1o such Indian or Indian tribe of all items
forfelied under this section.
CONTIDENTIALITY

Szc. 9. (a) Information concerning the
noture and location of any archaeclogical
resource for which the ezcavation or re-

and gical organizations
BAVIKGS PROVISIONS

Bzc. 12 (a) Nothirg in this Act shall be
construed 1o repeal. modity, or impose addi-
Uonal restrictions on the activities permit-
ted under existing laws and avthoriues re-
lating to mining. mineral leancg. reclama-
tion, and other multiple uses of Lthe public
lands.

(b) Nothing ib this Act applies to, OF Fe-
quires & permut for, the collecuon for private
purposes of any rock, eoln, or mineral which
is pot an archaeological resource. as deter-

moval requires & permit or other permissi
under this Act or under any other provision
©of Pederal law may not be made uvallable to
the public under subchapter II of chapler
5 of utle b of the United States Code or un-
der any other provision of law uniess the
Pederal land manager concerned determines
that such disclosure would—

(1) further the purposes of this Act or the
&:; of June ¥7, 18680 (18 US.C. 460-480c),
&n

{2) not create & risk of harm to sach re-
sources or 10 the site at which such resources
are located.

(b) Notwithstanding the provisions of
subsection (a). upon the wTitien request of
the Covernor of any Btate, which reqguest
ahall state—

(1) the specific site or area for which in-
formation is sought,

(2) the purpose for which such informa-
Uon is sought,

(3) & commitment by the Governocr to
adequately protect the eonfdentislity of
such information to protect the resource
from commarcial exploitation,

the Pederal land manager odocerned shall
provide to the Gowsrnor information con-
cerning the nature and location of ar-
basologjcal within the State of
the requesting Sovernor.
RECULATIONS, INTEROOVERWMEWTAL
COORDINATION

Bzc. 10. (a) The Secretaries of the Interiar,
Agriculture, and Defense, after consultation
with other Pederal land agers, Indisn
tribes. Tepresentatives of concerned BState
agencies. and afser public notice and heming,
shall promulgate such uniform rules and
regulations as may be approprisie Lo carry
out the purposes of 1his Act. Buch rules and
regulations may be promulgated only after
consideration of the provisions of the Ameri-
can Indian Relipious Preedom Act (92 Stat.
480 42 USC. 1096) .

(b) Each Federal land manager ahall
promulgate such rules and regulations. con-
sistent wilth Lhe uniform rules and regula-

ined under m regulations promul-
gated under section 3(1).

(¢) Nothing in this Act shall be construed
to aflect any land other than public land or
Indian land or to afect the lawful recovery,
ccllection, or sale of archasclogical resgurces
from land other than public lsnd or Indian
jand,

REPORT

Brc. 13. As part of the ancual report re-
qQuired 1o be submiited to the specified com-
mittess of the Congress pursuant to section
Bic) of the Act of June 27, 1960 (74 Slat
220; 16 U.S.C #69-463a), the Secrctary of the
Interior shall comprehensively report as a
separste component on the activities carried
out noder the provisions of this Act, and he
shall make such recommendstions ss be
deems appropriate as Lo changes or improve-
ments needed in the provisions of this Act.
Buch report shall include & brief summary
of the actions undertaken by the Becretary
under section 11 of thia Act (relating to co-
fAperation with prirate individuals).

The SPEAKER pro tempore. 1Is a sec-
ond demanded?

Mr. CLAUSEN. Mr. Bpeaker, 1 demand
a second.

The SPEAKER pro tempore. Without
objection. a second will be considered as
ordered. )

There was no objection.

The pro tempore. The gen-
tUeman from Arizona (Mr, Upart) will be
recognized for 20 minutes: and the gen-
tleman from Californfa (Mr Craverx)
will be recognized for 20 minutes.

The Chair recognizes the pentieman
from Arizona (Mr. UpaLL),

Mr. UDALL. Mr. Speaker, I yield my-
self such time as 1 may consume.

CENLRAL LEAYE
Mr. UDALL Mr. Speaker, 1 ask unan-

imous consent that all Members may
have 5 legislauive days in which to reviee
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and extend their remarks on bill,
H.R 1825

The SPEAKER pro tempore. 1s there
objection to the request of the gentleman
from Arizona?

There was no objection.

(Mr. UDALL asked and was given per-
mission to revise and extend his re-
marks.)

Mr. UDALL. Mr. Bpeaker, I join in
support of the adoption of H.R. 1825,
as recommended by the Interior Com-
mittee.

1 commend our minority leader (Mr.
Rxopes) and our collzagues on the com-
mittee, Mr. ClLavszy and Mr. SBsrirvs,
who have helped develop a measure
which will solve this growing problem.

I want to commend the chairman of
the subcommittee, Mr. PruLrr BorToN.
who has spent a good deal of time and
eflort in perfecting this bill. Without his
mssistance. it would have been difficult
to have this measure before the House
in the form it is today.

I want to take just a moment to ex-
plain to the House why this legislation
is needed. In the West, where most of
the pubiic lands of the United States
are located. and where the archeological
resources are rich, there is a growing
tendency on the part of a few indus-
trious entrepreneurs to locate likely
sites of ancient ruins to move in a back-
hoe or similar equipment, and to pro-
ceed to mune the area for any artifacts
they might unearth. :

It does not seem to matter to these
thoughtless persons that these buried
remains could help unravel the mysteries
of past civilizations or that their ac-
tivities are unlawful. They simply see an
opportunity to make a fast buck with
relatively hittle risk. This situation was
exnscerbated by the decision of the
Ninth Circuit Court of Appeals which
held the criminal provisions of the An-
tiquities Act unconstitutionally vague.

The bill now before the House at-
tempts to correct this situation,

It prohibits the wanton destruction of
archeological sites and resources located
on the public domain or on Indian lands,

It provides a reasonable procedure for
responsibie persons to request permis-
sion to scientifically and systematically
excavate archeological sites.

It requires the consent of Indian
tribes. or individual Indians under ap-
propriate circumstances. before permits
may be 1ssued for the excavation of siles
on Ind:an lands.

It provides that recovered archeologi-
cal resources will remain the property of
the United States and requires appro-
priate action for their documentation,
preservalion. care and custody.

IL establishes effective penalties for
those who knowingly violate the prohibi-
tions in Lhe act.

I want to emphasize in the boldest
terms possible what this bill does not dg:

It specifically does not interject any
new procedure. requirement. or restris-
tinn on any acuvity permitted under ex-
Isung laws.

It cdoes not apply to the collection of
arrowheads. bullets, rocks, coins, or
minerals.

LAY UNREIDIVYAL LlUunD — RUUaE

It does not affect any lands other th
the public lands of the United Bta
and lands held in trust by the Unitec
Btates for Indian tribes or individual In-
dian allottees.

Certainly, no sponsor of this legislation
and probably no reasonable person would
want some overzeslous bureaucrat to ar-
rest a Boy Beout who finds an arrowhead
along a traH or & purple bottle out in the
desert. The bill is not drafted for this
purpcse at all. It is expected that those
responsible for the administration and
enforcement of the act will use good
judgment and exercise mora! persuasion
where viclations unwittingly occur. The
thrust of this act is not to harass the
casual visitor who happens tn find some
exposed artifact, but to stop the need-
less, careless, and intentional destruc-
tion of archeological sites and the grga-
nized and intentional theft of the valu-
able remains of previous civilizations.

Mr. Bpeaker, HR. 1825, as perfected
by the committee amendment, should ac-
complish this result. It will put everyone
on notice that these national treasures
are not to be disrupted without following
proper procedures for their excavation,
documentation, and preservation. Those
who knowingly violate the law will be
subject Lo substantial penalties and may,
upon conviction, be incarcernted. Oniy
by providing such enforcement will the
thieves be deterred.

I urge my colleagues to join me in sup-
port of the adopuon of HR. 1825, as
amended.

Mr. CLAUSEN. Mr. Bpeaker, I yield
myself such time as I may consume.

({Mr. CLAUSEN asked and was given
permission to revise and extend his re-
marks.) .

Mr. CLAUSEN. Mr. Bpeaker, I rise in
support of H.R. 1825, the Archaeological
Resources Protection Act of 1879. As an
original cosponsor of the bill and as the
ranking minority member of the Interior
Committtee, I have worked in close co-
operation with the distinguished chair-
man +Mr. UpaLL), and the minority lead-
er, Mr. Ruovpes, in an effort to produce
a balanced piece of legislation which pro-
tects irreplaccable archeologic resources,
yel does not infringe on the people’s
use and enjoyment of the public lands.
I believe the hill before the Honre todav
accomplishes that goal and I wish to com-
mend the efforts of all my colleagues who
have contributed to this end.

HR. 1825 was introduced to provide s
strong deterrent to the activities of a
relatively small group of persons who L-
legally excavate and remove for private
grin priceless archeological resources
from the public and Indian lands. Under
the Antiquities Act of 1006, the penalties
for such activities amount to & maximum
of $500 and 90 days in jail. Couvled with
the unlikelihood of being caught in the
vastness of western Federal! lands and
the holdings by the Ninth Cireult Court
of Appeals that the Antiquities Act was
unconstitutionally vague, the pectential
profit to be gained by illezal excavation
far outweighed any potential risk.

As introduced. H.R. 1825 remedied this
problem by establishing stiff new crimi-
nal and civil sanctions as a deterrent
would-be offenders. However, the com-
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_ mittee recognized that the original lan

guage of the legislauon could potentiall:
adversely affect the overwhelming ms
jority of the public who use the Federa
lands in appropriate ways for recreatior
&5 well as other important multiple us
activities, such as grazing, flood contro!
timber harvesting, mineral leasing, rec-
lamation, and so forth, For this reason
the committee adopted several! amend-
ments which significantly improved anc
tightened the scope of the legislation
thereby addressing the concerns voicec
by constituents in the Western States.

In order to clarify the intent of thes:
amendments, many of vhich were offeret
by the minority with bipartisan support
I will briefly summarize their effect fo:
the Jegislative history:

First. Three significant amendment:
were adopted to narrow the range of the
objects which could be considered a:
“archeclogical resources.” Pirst. the
minimum age of items covered by the
bill was raised from 50 to 100 years. Ir
other words, nothing can be considerec
an archeological resource unless it is a'
least 100 years of age.

Concern has been expressed that mamy
items of importance to the history of the
western frontier would not be includec
under this act with a 100-year require-
ment. A distinction must be made, how-
ever, between items of historic signifi-
cance and items of archeoclogical interest
Hustoric bulldings and objects are to 2
large degree afforded protection under
such statutes as the National Historic
Preservation Act of 1966 and the His-
toric Sites, Bulldings and Antiquities Act
of 1935. 1o contrast, this act intends to
protect “archeological resources” which
are usually thought of as being much
older—often prehistoric. The 100-year
t.me {rame therefore imposes a more
reasonable reference within common
perception and cures the vagueness prob-
lenl:is delineated in the Diaz decision as
well.

The definition of items to be covered
was amended by excluding “arrowheads
and bullets” from the definition of
"weapon projectiles” to allow the con-
tinued collection of these objects as
souvenurs of American history.

Finally, an amendment was adopted
which clarifies the intent of the bill to
cover only objects which are found in an
“archeological context." Isolated bot-
ties. colns. arrowheads, pottery, and so
forth tor any plece or portion of such
items), should not require a permit to
be legally removed from public lands. As
& practical matter, including such arti-
facts under the bill would create a vir-
tually unenforceable provision. The pre-
cise definition of what constitutes an
archeological context has been left sub-
Ject to further regulation, but it is clear
that scattered, isolated ob'ects not nsso-
ciated with an archeologicnl site of a
context evidencing o grouping or collec-
tions of artifacts. are not intended to be
included under this legislation

Second. The term “public land” was
amended to clarify that only lands which
Are owned in fee title by the United
States are covered by this act, State and
Private lands, Including inholdings In
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CONSETVA units such as parks, are pot
included &'io?hln Lhe definition.

Third. The committee adopted a so-
called grandfather amendmeni—subsec-
gion 6([)—to remedy the concerns ex-
regarding legally obtained col-
jections of artifacts which are possessed
by private individuals, museums, and
other institutions. The commitiee does
these collections to be

8
2g

encourage harassment of individuals or
institutions with such collections.
Pourth. The committee adopted a pro-
visiop—subsection 12(a)—which protects
multiple use activities on the public
jands. The committee recognized that
existing laws and regulations already re-
quire surveys, mitigation measures, and

tivities to give just a few examples.

By adopting subsection 12(a), the in-
tent and language of the bill clearly in-
dicate that it is not to be construed to
require new permits to carry out the pro-
visions of the Archeological Recovery
Act of 1960 for example, or as requiring
a permit to conduct archeological sur-
veys prior to oll or gas drilling activities.
In short, provisions of existing law and
regulations were deemed sufficient by
the committee as they relate to multiple
uses of the public lands and by passing
thiz act there is no intention to add a
new layer of administrative or pro-
cedural delay which would impede ap-
proved activities or projects on the
public lands.

Fifth, Finally, several other amend-
ments were adopted by the committee
which improved the bill's provisions re-
garding: The right of a State Governor
to obtain otherwise confidential infor-
mation about sites within his or her
jurisdiction; the ability of a Governor
to obtain permits in a facilitated manner
for qualified persons to conduct excava-
tion and curation of resources for the
benefit of the State; the applicabllity of
felony provisions to second time offend-
ers only; fostering increased cooperation
among private individuals, the archeo-
logical community, institutions, States
and the Federal Government; recog-
bizring the rights of Indians and Indian
tribes in relation to thelr own lands;
and finally clarifying the civil penalties
sections to eliminate redundant provi-

Mr, Bpeaker, the amendments which
have been adopted by the Interior Com-
mittee and incorporated into the bill be-
forc the House today, are all very impor-
tant They have eliminated to a great
exiant the potential for controversy re-
sa-fing this bill, as can be judged by
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the use of “suspension™ procedures for
consideration.

Again, I commerd my colleagues on
both sides of the alsle for their efforts
in producing a balanced bill which gives
needed protection to archeological re-
sources. but remalns sensitive to the
people’s peed for use and enjoyment of
public lands, particularly in the West,

The committee adopted a provision
(subsection 12(A)) which protects mul-
tiple use activities on public lands. (This
is the amendment to avoid any misun-
derstanding that this act cannot be used
to delay Federal flood control or recla-
mation project.! Obviously, with the
adoption of this amendment the com-
mitiee has recognized that existing laws
and regulations already require surveys,
mitigation measures, and salvage of ar-
cheological resources in relation to
multiple uses of the Pederal lands. There-
fore, by adopting subsection 12(A) the
committee and this body clearly inter-
prets this Jegislation not to be construed
to require new permits prior to construc-
tion of Federal reclamation, fiood con-
trol, or any other type of permissible ac-
tivity on Federal lands. This amendment
states precisely that there is no inten-
tion to add & new layer of administra-
tive or procedural review which would
impede approved activities or projects
on public lands.

An important amendment was adopted
which clarifies the defirition section of
what is an archeological resource. This
relates to the language that states that
the bill is intended to cover only objects
which are found “in an archeological
context.” Isolated bottles. colns, arrow-
heads, pottery, and the like (or any plece
or portion of such {tems), should not re-
quire a permit to be legally removed
{from public lands. As a practical matter
if such objects were included under the
bill then *“archeological resources"
would mean public lands. If this was the
case, nothing would have been accom-
plished by this legislation since this
would be an unenforceable provision. By
narrowing the scope of the bill to in-
clude only objects when found In an ar-
cheological context, we have gotten
at the primary objective of this act which
is to protect waluable archeological
sites from ruinous pillaging and excava-
tion. Clearly, this is what this legislation
was designed to protect, and this was the
intention of the committee by emphasizs-
ing that “archeclogical resources” per-
tain to objects when found in an arche-
ological context.

Mr. Speaker, at this time I am happy
to yield such time a3 he may consume to
the distinguiched minority leader, the
gentleman from Arisona (Mr. Rmoprs).

(Mr. RHODES asked and was given
permission to revise and extend his re-
marks.)

Mr. RHODES. Mr. Bpeaker, I thank
my colleague from California. This is a
good bill and I am pleased and privileged
to have had the opportunity of working
with my distinguashed friend and col-
Jeague from Arizons (Mr. Upatp), and
with the distinguished ranking minority
member (Mr, CLavsen).

I think the bill will provide some pro-
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tection to archaeological findings on
public lands which have been long need-
ed. As the gentleman from Arizona has
said, the bill stands on its facts and does
not go into other areas. It will not be the
vehicle by which lawsuits can be brought
to stop other activities on public langs.
It was not intended that way. In fact. we

_have worked very hard to make sure that
the legislative history is abundantly
clear that no such peripheral activities
or meanings are intended.

It would be my hope, Mr. Speaker, that
the bill would pass.

Mr, CLAUSEN. Mr. Bpeaker, will the
gentleman from Arizona yield for two
guestions concerning section 4(c).

Mr. UDALL. I yield to the gentleman
from California.

Mr, CLAUSEN. Mr. Speaker, there has
been some questions raised about the
ambiguity in section 4(c). relating to
the protection of Indian religious sites
on public lands, and I would like to raise
two questions with the chairman of the
Interior and Insular Affalrs Committee.

Pirst, it is my understanding that sec-
tion 4(¢) is not meant to impose & posi-
tive duty upon the Becretary of the In-
terior to be independently aware of sites
of religious significance to any Indien
tribe, but, rather, requires hum to notify
and consult with the appropriate tribe
or tribes where he has some previous
knowledge of possible religious signifi-
cance concerning a proposed excavation
site. Does the gentleman agree with this
understanding?

Mr. UDALL. The gentleman correctly
states the intent of the subsection.

Mr. CLAUSEN. Becondly. Mr. Speaker,
it has been brought to my attention that
some Indian tribes are reluctant to spe-
cifically identify sites of religious signifi-
cance, either because secrecy is a part
of their traditional religious practice or
because they fear that identifying a site
will bring the very desecration they wish
to prevent.

Is it the understanding of the chair-
man that section 4(c) would permit an
Indian tribe or tribes and the Secretary
to enter into a prior agreement that the
Becretary would notify a tribe of an
application for an excavation permit
within a general area identified in the
agreement to determine U the specific
application site infringed upon religious
rights?

Mr. UDALL 1 think section 4(c)
would permit this approach.

0O 1320

Mr, UDALL Mr. Speaker, I yield back
the balance of my time.

The EPEAKER pro tempore. The
question is on the motion offered by the
gentleman from Arizons (Mr. Upatl)
that the House suspend the rules and
pass the bill. HR. 1825, as amended.

The question was taken: and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

The titie was amended so as to read:
“A bill to protect archeolowical resources
on public lands and Indian lands, and
for other purposes.”
ui‘l motion to reconsider was lnid on the

e.
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WP EOLOGICAL RESOURCES

PROTECTION ACT OF 1979

Mr. ROBERT C. BYRD. Mr. President,
1 ask unanimous consent that the Ben-
ate proceed to the consideration of Cal-

side. It will take & few minutes to get the
Senstor here who will manage the bill on
this side, and T assume the situation is
the same oo the other slde.

Mr. ROBERT C. BYRD. I will be glad

will be stated by title.
The legislative clerk read as follows:
A bill (5. 450) to protect archeciogfieal re-
sources orped by the United Blates, ana lor
other purposss.

The PRESIDING OFFICER. Is there
objection to the present consideration of
the blll?

There being no objection, the Benate
proceeded to consider the bill, which had
been reported from the Commitiee on
Energy and Natural Resources with an
amendment to strike all after the enact-
ing clause and insert the following:

SMORT TITLE AND TABLE OF CONTENTE

SzcTiow 1. This Act may be eited as the
“Archasological Resources Protection Act of
19797,

TALLE OF CONTINTS
Szc. 1. Short ttle and table of conteals
Scc. 2. Pindings and purpose.
Scc. 3. Definitions.
BSrc 4. Excavation and removal
Szc. 5 Custody of resources
Sec. & Prolibited acts.
Sec. 7. Pensitles.
Sic. §. Civil damages.
Stc. § Rewards. forfmture
Sec. 10. Confidentiality.
Szc. 11. Reguistions: intergovernmental eo-
ordioation.
12. Savings provisions; mirning. rock col-
leciion.
Brc. 13. Report.
PINDINGS AND PURPOSE

Src. 2. () The Congress finds thal—

(1) archasologlical resources On public
lands and lodlan lands are an accessible and
irrepiaceabls part of the Natlon's heritage:

12) these resources are increasingly endan-
gered because of Lheir commaercial Atiraclive
ness, arnd

(3) existyng Pederal lawy do not provide
adequate ection to prevent the ioss and
destruction of thess archarological rescurces
and sites resuiting from uncontrolled ex-
eavations snd plilage.

{b) The purpose of this Act Is 1o protect.
for the present and future benefil of the
American people. the archasclogical resources
and sites which are on public lands and In-
@isn lunds

Sec

PEFDIITIONS

Bzc 3 As used Lo this Att—

(n) The term “archasclog.cal resource”
means any malerial remains of past human
Iife or acuvitivs which are of archaeclogical
Interest. a3 determined uoder uniform reg-
ulations proxzulgsted pursusutl to Lhis Act
Such archaeciogical resources shall inilude.

' but not be limited 0: pottery, baskelr
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W®-
prejectiles, =
of structures, Lu

ties, wespons.
struciures or

weapon

The tarm “Pecderal land manager-
Bocrotasy o€ the dopariinr, or the hosd of
Becretary of the department, of
any other aguney of Instrumentality of the
Dnited Btates, Baving primary management
authority over such lands. In the cass of any
public lands of Indian lands with respect to
which no departmant, Agency. or iostru-
mentality has primary management author-
Ity, such term means the Becretary of the
Interior, 31 the Becretary af the ILntsrior eone
sants, the respocsibllities (in whole or in

"
?

retary of the Interior.

(¢) The term "pudiic lands™ means--
(1) lands or interests in which are
administered as part of—

(C) the Mationa! Porest System: and
(2) all other

Alienation imposed by the United States.

(¢) The term "Indian tribe” means any
Indian tribe. band. nation, or other organ-
ized group or community, including any
Alaska Native villeage or reglooal or village
corporation as defined in, or established pur-
Suant to. the Alasks Native Claims Batue-
mant Act (83 Gtat. £88).

(f) The term “person”™ means An lndivid-
usl, corporstion, partoership, trust, Insttu-
Son, associstion. or any otber prirate entity
Or any officer. employee, agent, department,
or instrumentality of the United Biates. of
aD Indan tribe or of any State or politica)
subdivision thersof.

{g) The term “Eiate™ means any of the
fifty States, the District of Calumbia, Puerto
Rico, Guam, and the Virgin Lslands.

EECAVATION AND REMOVAL

8zc. 4. (s) Aoy person may apply to the
Pederal land manager for & permit 1o ex-
€avate or remove any archasological resoures
locsted on public lsads or Indlan lands and
o carty out activitles associated with such
fxcavation or removal. The application ahall
be required. under usiform regulations un.
der this Act, Lo contaln such tnformation as
the Federal land menager deems Decessary,
Iueluﬂmgﬂm&m&m concerning the time.
acope, an| uon aczd specific purpose of
the propossd work. 4

(b) A permit may be lssued pursusnt to
&n anplication under subsection (s) U the
Pedgral land manager determines, pursuant
0 uniform regulstions under this Act, that—

(1) the sopli=ent s Jualifed tc earry ous
the permmutted activity;

12) the activity 3 undertaken for the
purposs of farthering archasrclogical knowi-
edye 1o the public iGieres:s;

(3) ibe archsecioyical rescurces derived
from public lands will Mmmaln the property
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of the Uniied States. and such resources ar

(4) the acuvity pursuant 1o such perm
s not intonslstant with ADY MADAgAmS.
plan applicabls to the public lands ©o!
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cavation or removal of archssological
sources oo Indian Jands, an individual trit
al member shall be required to obtain
permit under this section or under the Ac
of Junas 8, 1908 (18 US.C. 431).

(3) In the case of any permits for the 1

may be granued only after obtaizing the cor
sent of the Indian or lodian trile ownle

tertas and conditions as May be requested b
such Indian or Indian tribes.

(k) (1) Mo permit or other permission sha:
bt required under the Act of June 8, 190
{18 UA (. 411=423) far any activity for whic.
& parmit is lssusd under this section.

{3) Any permit lssued under the Act ¢
June 8. 1908, shall remain in effect secordin
0 its terms and conditions following the an
actment of this Act No permit under th!
Act shall be required Lo Carry cut any setivit
ander & permit lssusd under Lhe Act ¢
June 0. 1008, before the daie of the enas*
ment of this Act which rerains in effect a
provided In this parsgraph. and pothine
this Act shall modity or affect any suc!
permit.

(1} Issuanoe of & permit in aceordancey
with this section and applicable regulation
ahall not require complisnce with sectic:
108 of the Act of Ootober 15, 1968 (80 Stat
P17, 16 OS.C. 4701).

CUSTODY OF RESOTHGLS

Szc. 5. The Becreiary of the Iaterior may
Promulgate regulsiions providing [of—

(a) Lbe exchanee. Where appronriate. be
taeen suitable universities. museums. o
oler sclecilfic or educauonal institutions
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of archasological resources removed from
publie jands arid, with the connent of the In-
@an or Indian tribe. Indian lands pursuant
1o this Act, and

(b) the wumate Gisposition of such re-
sources And ciber resolToE remored pursu-
apt to the Act of June 37, 1960 (16 US.C. 485
489¢c) or the Act of June §, 1908 (18 UA.C.
431-439). o

lowing promulgstion of regulstions under
:::.. -entfnn potwitbstanding any other pro-
vislon of law, such regulations shall govern
the disposition of archarological resources
yemoved from public lands and Indian lands
pursuAnt 1o this Act.
PROMTEITED ACTS

Sxc. 6. (a) No person may sxcavate, remore,
damage, Or otherwise alter or deface any
archasological resource located on public
lands or Indias lands uniess such activity Is

uant to & parmit issued under section 4.
& permit referred to in section 4(h)(3), or
the exemption contalned in sestion 4(g) (1).

(b) No person may sell, purchase, ex-
change, receive, or offer to mall,
purchase, or excharge aoy archasological re-
souree if such resource Was excavsted or re-
moved from public lands or Indian lands in
riolation of—

(1) the prohibition contalned in subsec-
tion (a); o

{I)t sny provision. rule, regulation, ordi-
pance, or permit in eflect under any other
provision of Federa] law.

(¢) No person may sell, purcham, ex-
change, transpoTt. Teceive. or offer to sl
purchase, or exchange. in intarstate or for-
sigh commerce, any archaeological resource
sxcavated, removed, sold, purchased, =x-
changed, tranaporied, or received in violation
of any provision. rule, regulation, ordinance,
or t in efect under Btate, cr losa] aw.

(d) The probibitions contalned in this sez-
tion ahall take effect on the date of the en-
actment of this Act.

PENALTIES

Bre. 1. (a) (1) Any person who violates any
prohibition contained in & Tegusltion or per-
mit issued under this Act may be assessed &
eivil pepalty by the Federa! land manager
concarned No penaliy may be sssessed under
ibs subssction uniess such peracn Is given
notice and opportunity for & bearing with re-
spect to such violation. Each viclation shall
be & separate offenss Any such civil penalty
mAY be remittad or mitigated by the Pederal
land manager concerned.

(3) The amount of such penalty aball be
e o this AC ARG 1ath Sacomtes
pursuant to this Act, aecoun:

(A) the archacclogical or ocommarcial
walue of the archasclogical resource involved;
and

(B) the cost of restoration and repalr of

the resource and the archasologicsl site
Involved. Buch tions shall provide that,
in the case of & or subsequant vicla-
tion by any person, the amount of such civll
penalty may be double the amount which
would have been assessed If such viclation
‘ware the Arst violation by such person.
The amount of any penalty assessed under
this subsection sball not excesd 1,000 for
sach viclation or §2,000 In the case of & sec-
ond or subsequent viclation.

(3) Any person aggrieved by an order
amessing a civil peoaity under paragraph (1)
may file a petition for judicial review of such
erder with the United Biates District Court
for the District of Columbis or for any other
district |n which such & peron resides or
transscts bualness. Buch a petition may only
be fled within the thirty-day period begin-
Bing on the date the order making such
ALki* ment was Lsued. The court shall hear
ﬁ'-l-":uoa on the record made before the
Peaelal Jand manager and shall sustain his
AcTon If it is suppeorted by substantial evie
dence on the record considered as & whole.
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(4) If any person falls to pay AD aAsess-
ment of a civil penalty—

tA) after the order making the assesament
Bhas become & fipal order and such person
has pot Sled a petition for judicial review
l; the order in accordance with parmgraph
3):0r

(B) aftar a court in an action brought
under parsgraph (3) bhas entered & foal
Judgment uphol the assemament of &

tute a civll action in & district court of the
United States for any district tn which such
person is found, resides, or WwARsacts business

action. In such sction, the walidity and
amount of such panalty aball not be subject
0 review.

during procesdings for
the assewsment of eivil penalties authoriged
by paragraph (1) of this subsecting ahall be
cobducted in accordance with section B34 of
ttle B of the United Btates Code. The Pederal
land mansger may larue subpenas for the
atlendance and testimony of witbessss and
the production of relavant papers, books,
and documents, and administer caths. Wit-
nezses summoned shall be pald the same
fees and milsage that are pald to witnesses
in the courts of the United States. In case of
ecntumacy or refusal to obey & subpers
served upon any person pursuant to this
paragraph, the district court of the United

upon application by the United States and
after notice to such person, shall have juris.
diction to lasus an erder requiring such pet-
820 10 avpear and give tastiracny befors the
Pedere! land manager or to appesr and pro-
duce documents before the Pederal land
manager, or both, and any fallure to obey
such order of the court may be punished
by such court as a contampt thereaf,

(b) Any person who knowingly violstes,
or solicits or employs any other to
violats, any prohibition contained in secticn
€ shall upon eonviction, be fined Dot more
than 810,000 or od not more than
one year, or both. If the commercial or
archaeclogical value of the archasclogical re-
sources lovolved and the cost of restomation
and repalr of such rescurces exceeds the sum
of $5.000, any person who knowingly violates,
or solicita or empioys any other t
viclate, any prohibition contained in section
@ shal]l be fined Dot more than $30,000 or Lm-

tsoned Dot more than two years, or both

the case of & second or sUbMQUeEDt viola-
tion under this subsection the penalty shall
be $100,000, or Bve years, or both.
CIVIL DAMAOES

B8zc. 8. (a) Any persan who violates a pro-
hibition contained in ssction § ahall be llable
to the Ulnted States for any d to the
archasoclogieal resource involved may be
sued civilly in the United Btates district
eourt for the district in which the resource
in locatad.

(5) For purposes of this section, damages
to an archascingical resource Include—

(1) tbe archasclogical value of ths Ie-
sourcs;

[‘I] tbhe commercial valus of Lbe resoures;
an

(3) the cost of restoration and repair of

thes resource and the site invelved.
" REWARDS; FORFIITURR

Bre. 9. (a) Upon the certification of the
Federal land manager concerned, the Becre-
tary of the Treasury is directed Lo pay, from

nalities and fines collected under section
, An amount egual to one-hall of such
penslty or ine, but not to exceed $500, to any
person who furnishes information which
leads to the finding ef eivl] vielation or the
conviction of erimiual violation wilh respect
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to which such penalty or fine was pald. If
srveral persons provided such information.
Suth amount shal be duvided among such
persons. No officer or empiosee of Lhe United
Buates or of any Biate or local government
who furnlbes information or renders serv-
Sces L0 the performance of his oficial duties

Jaball be eligibie for paymen: under Wis sub-

section.

(b) All archasological resources with re-
spect to which a vivlation of sectiou 0 ou-
curred and which are in the possession of
any person, and all vehicles and equipment
©f Any peraon which wers used In connecrion
with such viclation, may be (in the discre-
tion of the court or administrative law judge.
a3 the case may be) subject o lorfeiture w
the Doited States upon—

(1) such person’s conviction of such vie-
lation under section T(b):

(3) assessment of & cIvil pennity aguinst
such person under section 7,a) with respect
to such viclation; or

{3) & determination by any court that
'such amhasclogical resources, vehivles. or
squipwient were involved Lo such violation.

(¢) Lo cases In which & viclauion of uhe
probibition eontaiped in secuon 8 ipDvolve
srchacclogical resources excavater or re
moved from Indian lands. the Pefers land
manager or the court, as the case mav be,
shall provide for the payment to au Jndian
or Indian tribe involved of all damare: col-
lected pursuant to section b and forieiturcs
under this section.

CONTFIDENTIALITY

Scc. 10. Information concernit; the na-
turs and location ©f any archaec.ofical re-
souree for which the excavailsn of remotal
requires & permit or other permission under
this Act or under any other provicion of
Federal law may not be made avalable 1o
the public under subchapter 1 o! chapter
& of title B of the United Staies Code or
under any other provision of law utleds
the Federal land manager concerned deiers
mines that such diseclosure would—

(&) further the purposes of 1L Act or
the Act of June 27, 1560 (16 TSC. 400~
#80c); and

(b) not create & risk of harm to such re-
sources or to the site at which such re-
sources are located.

REOULATIONS, INTERGOVERNMINTAL
COORDINATICN

Bzc, 11. (A) The Secretaries of the Inte-
rior, Agriculture, and Delense, after con-
sultation with other Pederal land managers,
Indian tribes, and representatives of con-
osrned Btate agencies, and other publie
motice and hearing, aball promulgate such
uniform rules and regulations ss may be
Sppropriate o earty out the of
this Act. Such rules and regulstions may
be promulgated only after consideration of
the provisions of the American Indian Re-
m;l Freedom Act (93 Btat. 489; 42 US.C.

(b} . l::h h:tnl ila.m: manager aball
promulgs such rules and ulations,
consistent with the uniform nuonné regu-
lations under subsection (a), as may be ap-
propriate for the carrying out of his funce
tions and authorities under this Act,

BAVINGS PROVIEIONS; MINING, ROCK
COLLECTION

Bzc. i2. (a) Nothing in this Act shall be
construed to repeal or modify the mining
©or mineral lensing laws of the United States.

(b) Nothing in this Act applies 10, or re-
quires & permit for, the colleclion for pri-
Vale purpures of any ruck or mineral which
is not &n archaeciogical resource, us deter-
mined under uniferm regulations promul-
Kaled pursucot 1o this Act,

REPORT

Exc. 13. A* part of the annual repet sube
nutied to the Congress under soet:en 8ie)
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of the Archaeological Recovery A f 1960
(74 Biat. 270; 18 USC. 409-480a) e Bec-

retary of the Interior shall include a report
to the Congresa respecting the activities
carrisd out under this Act.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that I may sug-
gest the absence of & quorum, without the
time being charged to either side.

The PRESIDING OFFICER. Without
objection, it is 30 ordered.

Mr. ROBERT C. BYRD. I suggest the
absence of a quorum.

The PRESIDING OFFICER. The clerk

Mr. BUMPERS. Mr. President, T ask
unanimous consent that the order for ths
guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BUMPERS. Mr. President, T ask
wnanimous consent that Daniel Dreyfus,
Michael Harvey. Tom Willlams, Laurs
Beaty, and Tony Bevinetto of the Energy
and Natural Resources Committee staff
have the privilege of the floor during the
-consideration of 5. 490.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UP AMINDMINT NO. 4T

Mr. BUMPERS. Mr. President, I send
three amendments to the desk.

The PRESIDING OFFICER. Does the
Senator ask them to be considered en
bloc?

Mr. BUMPERS. I ask unanimous eon-
sent that they be considered en bloe.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment will be stated.

The legisiative clerk proceeced to read
the amendment.

Mr. BUMPERS. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
cbjection, it is s0 ordered.

The amendment is as follows:

1.0n page 18, 1ine 17, delete the semi-colon
and sdd “and lands under the jurisdiction of
the Smithsonlan Institution.”.

2. On page 1€, beginning on line 18 through
fine 22, delete subsaction (d) and Lnsert in
lieu thereof *he [ollowing: *“The term ‘Indisn
lands’ meaas land the fee title to which s
held by Indian trites, or Indian individuals,
elther in trust by the United States or sub-
Ject Lo & restriction against aliensation im-
posed by the United States.'.

3. On page 22, following line 1], add s Dew
subsection (¢} aa follows: “(e) Nothing in
subsection (b)(1) ©of this section shall be
deemed applicabie to any person with re-
spect to an erchaeolcgical rescurce which
was in the lawTul possession of such person
prior to the cate of the chaciment of this
Act.”,

Mr. ROBERT C. BYRD. Mr. President.
I suggest the absence of a quorum and I
ask unanimous consent that the time not
be charged azainst either side,

The PRESIDING OFFICER. Without
cbjection, it !s so ordered. The clerk will

- call the rall.*

The second assistant legislative clerk
proceeded to call the roll.

Mr. BUMPERS. Mr. President. T ask
unanimous corsent that the order for the
quorum call be rescinded
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The PRESIDING OFFICER. With
objection, it is so ordered.

Mr. BUMPERS, Mr. President, I yield
to the Senator from Oregon for & unani-

m t request.
Mr. HATFIELD. I thank the Benator

Arkansas.
Mr. President, I ask mmanimous con-
sent that Cindy Calfee, Steve Crow, and
George Ramonis be given the privileges
d&mammmumm

The PRESIDING OPFICER. Without

1979, Bubsequent to that hearing, the bill
virtually redrafted based on testi-

archeological treasures found on those
lands. Because of certailn deficiencles in
existing law, it has become evident that
new authority is critically needed to in-
sure adequate protection of these price-
less rescurces.

Several important amendments were
adopted by the committee during con-
sideration of this proposal. I believe that
a brief discussion of those changes would
be beneficial to my colleagues. As Intro-
duced, 5. 490 would have made it lllegal
to passess archeological resources. This
provision was felt to be too onerous, and
inconsistent with the purpose of the leg-
islation—which is to stop illegal activities
woccurring on public lands and Indian
Jands. Therefore, the committee deleted
“possessioa”™ sz a prohubited act.

Next. the commi:ttee mocified the pen-
alty section by including & misdemeanor
provision for violations involving archeo-
logical resources with s value of less than
$5.000. Felony prosecutions would there-
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fore be limited to major violations of
the act.

1 want my colleagues to be aware of a
situation which now exists on the public
lands. especially in the Southwest region.
A handful of individuals have found it
wvery profitable to enter inadequately pa-
trolled public lands with backhoes or
similar equipment and excavate sites of
ancient ruins in search of artifacts. Some

national and international art market
Even more important than the loss of
these artifacts, however, i3 the loss of
the sclentific informrtion which is de-

The committee is aware that the po-
tential may exist for abuse of this eita-
tion authority and expressed concern
that the protection of individuals af-
forded by the presumption of innocence
could be eroded by an arbitrary or ex-
cessive administrative application of
civil penalties in contestad situations.
The committee, therefore. emphasized in
its report that civil penalties should be
used sparingly. and then only in situs-
tions which clearly warrant an enforce-
ment action. This suthority should not
be used to harass those citizens in the
normal use of public lands or those who
inadvertently infringe oo regulations in
minor ways.

I wish to make clear that no provision
of 5. 490 would affect existing laws deal-
ing with mining or mineral Jeasing. Some
have been concerned that 5. 490 might
interfere with previously approved ac-
tivities on public lands. Under the rules
and regulations issued pursuant to the
Antiguities Act of 1908, permits are is-
sued to carry out surveys prior to the
izsuance of leases for uses of the public
lands. This procedure would continue
as it has in the past. But, once an ac-
tivity In underway, other existing laws
become applicable. Bection 12 of 8. 490
is designed to specifically protect mul-
tiple use activities on the public lands,
In addition, this proposal would not in-
terfere with fleld casting of paleontol-
ogical specimens on the public domain.
This activity s presently carried out
under separate authority of the local
land managing bureau which has imme-
gjmg Jurisdiction on the land Ln ques-

on.

Many members of the commitiee are
concerned about the education of the
visitors to our public lards, and I urge
Federal land mansgers 0 publish in-
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formation regarding the significance of

logical resources a™! the impor-
qance of their protection. While specific
gtes should not be signed, signs should
be posted &t popular access pownts to
public lands to inform the visitor that
such sites exist within the area and
further, that such sites contain vajusble
tnformation and are protected by law.
gducation of the visitor, may. in the long
run, reduce the number of incidents on
public lands.

Mr. President, I urge the adoplion of
these three amendments.

Mr. DOMENICI. Mr. President, has
the Benator offered the three en bloc?

Mr. BUMPERS. Yes, they have been
offered en bloc, and if the Benator from
New Mexico wishes to discuss any part
of those three amendments, I would be
bsppy to yield to him for that or any
other purpose.

Mr. DOMENICI. I merely wanted to
say that. as the principal sponsor of the
pill, I support them. I would only want
to make the point that your first amend.
ment, the one that makes sure that

in possession of artifacts not be
prosecuted under this new statute, will
define and make valid a constitutionally
effective statute, In that we did not in-
tend that they be subject to it when we
reporied it. Is that not correct, Eenator
BUMPERS?

Mr. BUMPERS. The Senator is correct.

Mr. DOMENICL. The Senator's amend-
ment will clarify and make that more
certain to others that it is precisely what
we intended and what I intendeg.

I have no objection.

Mr. BUMPERS. I would say for the
record that the two Berators {rom Ari-
gona (Mr. Gorowarex and Mr. DeCon-
cor1) both express strong support for the
amendment. Az a matter of fact, Senator
DeConciwi had the amendment prepared,
and we just introduced it as one of the
three being offered en bloc.

Mr. President, I ask for the adoption
of those three amendments.

The PRESIDING OFFICER. Have the
Benators all vielded back their time?

Mr. BUMPERS. I yield Pack the re-
mainder of my time on the amendments.

Mr, HATFIELD. I yield back all our

time.

The PRESIDING OFFICER. All time
having been yielded back, the vote occurs
on agreeing to these amendments.

The amendments were agreed to.

Mr. BUMPERS. Mr. President, I yield
10 the Benator from Oregon.

Mr. HATFIELD. Mr. President, T ex-
press my appreciation to the chairman
of our subcommittee and the comanager
of the bill today, Mr, BUMPIRS.

Mr, President, the Antiquities Act of
1806, which has provided the legal basis
far protecting America’s prehistoric and

historic heritage, !s no longer adequate.

Artifact hunters and collectors have been
descending on national forests, parks,
and public lands in ever increasing num-
bers. Depredations have occurred pri-
marily in the Southwest but extend to
all Btates including my own State of
Oregon.

The drafters of the 1806 act could
not have anticipated the Jucrative mar-
ket in these artifacts nor could they an-
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ticipate the use of bulldozers and back-
hoes in eiminating a plece of hustory to
get & pot.

I fully support Senator DoMrnicy's ef-
forts to correct this problem. I would
also roint out that he has offered several
refinements to his bill, 5. 480, to
strengthen and improve it. The commits
tee unanimously accepted these amend-
ments. The sponsors have offered other
amendments which would conform with
House-passed language. One amendment
would assure those persons who now law-
fully possess artifacts of their right to
sell, transport, purchase, exchange,
transport or receive archeological re-
sources. I support this amendment along
with the other two submitted en bloc.

Mr. President, 5. 490, the Eenate re-
ported bill, has three additions that the
sponsors and the distinguished floor
manager have accepted and explained,
I urge prssage of 8. 480 with the amend-
ments, and also HER. 1325, as emended
to reflect the provisions of 8. 490,

Mr. President, I merely want to take
this opportunity to underscore that I per-
sonally am grateful to Benator DoMENICI,
from New Mexico, for having given the
initial thrust to this blll in our commit-
tee and in introducing the bill.

Benstor Dowzwxic: has been long in-
volved in this matter, and once again
has demonstrated unique leadership in
bringing this to a point where we now
have a bill that I think people can live
with without being subject to the severe
and harsh penalties that were once con-
sidered important for this kind of legis-
1ation.

80 I want to commend not only the
initial idea by the Senator from New
Mexico, but also his willingness to com-
promise and work out a bill now that I
believe, once passed and once it is signed
into law, will be enforceable and will pro-
tect the national treasures that have now
been subject to vandalism and just plain
being carried off by souvenir hunters
and others who are not thinking of to-
morrow or the next generation.

Mr. DOMENICI. Mr, President, will the
Benator yield me 5§ minutes?

Mr. BUMPERS. I would be happy to.

Mr. DOMENICL ] thank the Senator
from Arkansas and.the Senator from
Oregon for bringing this matter through
the commitiee to a fina] conclusion, and
to the fioor. I particularly want to thank
the distinguished Benator from Arkan-
sas. He is chairman of the subcommittee
of the Committee on Energy and Natursl
Resources that has jurisdiction over this
subject matter.

Frequently, unless a Benator has a
particular interest in his Btate or his
region. as busy as we have been, It is
difficult for some Benators to find time
to take up matters that are really of na-
tional interest, but ancther part of this
great Nation is affected more than theirs.
That was the case here.

Eerious thieveries of American arti-
facts off of public domain lands are oc-
curring, both Federal public domain and
Indian trust lands, and it is not a small
ftem; it is not just a lttle vandalism. It
is a major industry in crime,

Thev actually are finding ways to get
on to public domain with bulldozers.
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They have schemes to hire Mexican ne-
tionals and pay them on a concessicn
basis, that if they wiil steal these valu-
able srtiiacts of our past history. they
wiil poy them & kina of finder's fee.

The way the law Is drawn today, In
one whole section of the country, be-
cause of a circuit court opinion, v'¢ have
no laws that cen be enforced against
that kind of public domain thievery. Tous
was called to our atwention out in the
Southwest by US. sttorneys who could
not prosecute, who were very mucn con-
cerned about finding a constitutional
way to define an arufact, which would
permit them to prosecute.

Benator Bumrers Look the time and
put forth the effort becuuse he saw it to
be very important for our country, if
not for his Btate, to enact this measure
into law, and I thank him for that.

I also would like to say, lest there be
some concern that this bill {s intended
t0 thwart the legltimate endeavors of
people Lke Boy Boouts and the like to go
onto the public domain and, as a matter
of ethruc interest and, in pursuit of their
educations! growth, be lookicg for
arrowheads and the like, that we do not
have any intention to interfere with such
legitimatie pursiits, nor does tois bill in-
tend that.

For many years it was a erime to steal
valuable artifmcts. It is fust that s ccurt
bhas ruled that, since we did not define
the term “artifact,” we were going to
have to let criminals loase. The purpase
of this bill is to plug that loophole, and
At the same time grant those who have &
reasonable and logical right to use the
public domain to further their education
and knowledge of American history to do
50, without taking from it vaiuable
artifacts.

Mr. Presicent, as I say, recent court
decisions have made the 1806 Antiquities
Act unenforceable in ceriain States. In
order to reinstate protection of archeo-
logical sites on public lands and to pro-
vide a more streamlired system for
enforcement, this legislation was intro-
duced. Joined by my distinguished col.
leagues in the Senate from New Mexico
and Arizona. this legislation was intro-
duced in February 26, 1 879, as 8. 490.
The House passed a version of this legis-
lation on July 10, 1979

8ince 1808, the law has stated that any
antiquity found on public land is the
property of the United Btates. Land man-
sgers were given authority to protect
such finds with crim!nal prosecution of
violators. . )

In recent years, the rise in prices of
prehistoric Indlan artifacts and other
archeological resources has created a
large Internations] demand. Professional
locters have been rctive in the Southwest
and elsewhere pirating these sites on
public lands, in some cases with bull-
dorers. Virtually tens of thousands of
dollars worth of artifacts have been
taken from public lands in New Mexico.
Mimbres pots are being iliegallv dugr out
on consignment and sold in the interna-
tional art market. And since the court
decision, prosecutors in certain States
are powerless to protect these national
resources.

The eeneral intent of this lezislation
is to deter this sort of criminnl conduct
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by restoring the enforcement  wisions
o1 the oid act.

“The till provides that no archeologi-
cal resources mas be disturbed or re-
moved from public lands without first
receiving & permit from the Secretary of
the agency whose lands are involved. In
order to be able o enforce this provi-
sion, both criminal and ecivil procedures
are provided. The civil prorcedures are
designed to insure that casual, unwitting
violators are protected from eriminal
prosecution. I believe this a significant
improvement over the old act.

Other changes 1n the revised langusge
of B. 490 which we consider today dem-
onstrate a concern for those uncertain-
ties raised by citizens of the Bouthwest
in recent correspondences.

I am concerned as are SBenators GoLp-
warce, DeConciwi, and Bcuminr about
the rights of the legitimate private eol-
lector and private museums. I agree
with Senator DrConcint in his recom-
mendation to delete possession of an ob-
Jject as one of the prohibited acta.

Another change that may be needed
which is included is to insure that pro-
tection and deterrence ls provided with-
out infringing on Indian land rights and
contributing to the destruction of Indian
religious, cultural. or historical values. If
8 site is currently used for religious pur-
roses. we must respect that use,

I want to make sure that the permit-
ting procedures in this bill do not lay out
another cumbersome. time-consuming
constraint on legitimate mining, explora-
tion and other activities on public Jands.
This bill in no way requires or obligates
or burdens mining comparies. I say that
in no uncertain terms and with the con-
currence of all committee members.

Finally. I say to the agencies which will
be administering this law that it ig in-
cumbent unon them to educate the pub-
lice about these provisions. The old act
was generally unenforced and little
understood by the public. Perhaps the
reluctance to subject a naive citizen to
crim:ngzl prosecution was the reason for
this. This new languape will no longer
necessitate such drastic measures. En-
forcement has been greatly simplified vet
retains the teeth necessary to deter the
criminal. However. only proper promul-
gation of this bill and a conscientious
educiutional effort to inform the citizens
of what is expected of them on public
lands will insure its praticability.

Mr. President. this bill embodies &
workable, enforceable law to protect our
national archaeological Lieritage while at
the same time expancaing the enjoinment
of using the public lands by our citizens.

I ask unanimous consent to have
printed in the Recoro an editorial from
the Santa Fe New Mexican, dated Thurs-
day. March 1. 1878, indicating that the
adoption of this measure is 8 matter of
considerable imrortance for our area.
and an article published in rthe Albuquer-
nue Journal of Anml 15, 1879, outlimng
the d:mensions of the protlem.

There being ne nbiection, the article
were ordered to be printea in the REcorp.
as follows:
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|From the New Il::tnn Opinion, M
o]
ApOPT ARTIFACTS ACT

New Mexico's UB. Ben. Pete V. Domenicl
and Arizona’s US. Rep Morris Udall have in-
troduced measures In Congress which would
prohibit the ralding of ical mites
for profit. neshaeicy

The bills would bave a direct effect on the
looting and plundering of old Indian aites
in New Maxico by collectors seeking priceless
pottery, carvings and other artifacta.

The prices and demand for these.prehls-
toric Indisn materials have risen so high
that unscrupulous collectors and dealers are
:u“:g mechanioal equipment to rip open

Because of this greed and cureless destruc-
tion of archasological aites. Lmportant scign=
tifle information is being lost forever.

Domenici and Udall bave introduced jden-
tical measwes which would make raiding
Indian ruins & feders] offenss punizshable by

are recoversd would be confisoated. -

This proposed federsl act contalns
features which make it & good law which
both federal and stats officials can um to
protect archseological sites.

If enacted, the law would dovetall with ex-

state laws, such as New Mexico's, 8o
that offenders could not skip 1o another state
to avold prosecution.

The bill would provide for civil penaltiss
such as light finss and confiscation of arti-
facts for pottery hunters who accidently vio-
iate the law.

The bill would provide a £2.500 reward to
people who report lllegal activity. Hunters,
bikers and other outdoor recreation enthusi-
asts would be encoursged to report archaso-
logical ralding if they knew they would be
eligible for & reward.

This act Is needed to prevent the whole-
sale destruction of our Indisn heritage by
persons bent on profita not preserving his-
tory. timate archasological research
would be permitted through an Interior De-
partment permit system.

Congress should sct favorsbly on this
measure as sooD A3 possible to provide the
umbrells of federal jurisdiction needed to
adequately protect these sites.

[Prom the Albuquergue Journal,
Apr. 15, 1979)
LooTeas DrstroviNg Unwarrren Hisronry:
Kew Brou SurroRTED

(By Larry Brown)

Professiona! and amateur archaeologists,
who have been watching with mounting rage
and frustration as loolers aestroy America’s
unwritien past in the southwest, are ap-
plauding the course through Congress of &
bill aimed at stopping the p!liage.

Today the systemaiic looung of archbas-
ological sites 1s a high-prodt, smali-risk
wenture.

Looters find esger markets for pottery,
mhards, effigies, stone tools and other relics
on llie esst and west ovasia, in Japan and
in Europe. They are leaving bebind tralls
of cdesecration.

Reportediy one pottery twwl taken from
& Aumbres cultursi site in southwest New
Mexico was markeced on the east coast for
$20.000.

Prices ranging from §1.000 to 84,000 are
not unusual.

Professional looters rip into sites using
backhoes and bulldorers. and. says Jerry
Brody, head of the Maxwell Liussum a: the
Uni.ersity of lew Llexico, “They literally
destroy the site and compleiely ruin any
possibility of sclentifie tnyestigation.”

Current law, the Ant:quities Act of IRDS.
provides only & 850 Coe sed U days In jall
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a8 B Maximum penalty for such Jooting. and,
in addition, has come urder atiack as being
eonstitutionally vague. !

The U.8 Tenth Clrcult Court of Appeals.
with jurisdiction in New Mexico, Kansas.
Oklahoma, Colorado, Utah and Wyoming.
bas upheld the act in the case of two Deming
pottery dealers santenced in US. District
Court in Las Cruces in January to serve 50
days on each of 11 counts sfter being found
gullty of excavating Aimbres Indian bowls

Tenth Circuit Court of Appeals judges
rujed the act “gives & person of ordinary in-
talligence & reasonable opportunity to know
that sxzcavating prehistoric Indian burial

The Ninth Circult Court of Appeals, which
bas jurisdiction in states west of the Tenth
Circult statas, ruled the 1906 act unconsti-
Sutional

In Albuquerque U5, Magistrate Peter Gal-
found the law unconstitutional in
the trial of & man charged with excavating

Agiinst & 25-year-old medical stu-
dent becauss be muid the law was vague
Becsuse of the conflict between the rul-

of Appeals the issue may go to the Bupreme

when the law bas been enforeced, au-
thorities say professional “pothunters'—the
often used—see the penaities as
part of the cost of dolng bustness.

pew bll is being pushed tn

4

Houss members. New penaltiss could range
a8 high as §100.000 io fines and five years
in prison for two or more violatlons.

The maximum penalty for a first convic-
Hon s $20,000 and two years in prison.

And the blli—tbe “Archaeclogical
sources Protection Act of 1970 "—seeks to
overcome the [act that many aites are re-
mote and there Is & lack of federal man-
power to police them by adding rewards up
to 83500 for information lesding to the
conviction of violators.

Brody sald prior to the passage of a state

Iaw Jast year, which made the use of bull-
dozers at archaeociogical sites illegal, much
of the fraglle Mimbres culture which thrived
around 930 to 1150 A.D. pear Blver City was
destroyed.
“Much of It was completely wiped out.”
be said. "Bowls were buried with individuals
under the floors of rooms. and to reach them
pothunters went ln with bulldozers and zip,
uip, zip—it's gone.

“"We're not talking about a familr out on
a picnic picking up a piece, but big business
that can afford bulldozers and expecting to
make & couple of hundred thousand in their
enterprise,” he said.

Brody ls especlally dustressed about the
Mimbres Culturs because he has studied it
for years, and last year publshed a book
about it. But other sites in the state have
suffered & simnilar fate.

Richard Bice of Albuguerque, a member of
the New Mexico Archaeoiogical Socziety, said
other areas raided 1 | pothuni-
ers include the lava beds near Orants and
8 Bite on Forest Bervice land In the Jemez
Mountains.

"It is primarily of concern in the Mimbres
ares because of the tvpe of poitery the an-
cient peopies made was very well decorated
with animal and bhuman r.gures, sud the
price & bowl decorated like that cau bring
Is In the thousands of collars " Bice said.

The New Mxico Arshaeois2ical Loviety has
nrongly endorsed the proposed Sill.

The proposed law 1s not without detrac.
tors. however,

Ironicaliy, two p#ople who have spoken out
RgAinst it are sinateur members of Lhe Grant
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ty Archaeclopical bBoclety, who have
f?;i'fe{ the M.mbres Culiure around Bilver
c':}ﬂ. Joe Harmes. of Bilver City. ealls Lhe
pill s thievers act”

~Berause 113 retroactive they can take
sway private collections,” she sald. “The
way it written. & foss!] collector can't sven
pick up an ordinary rock withoutl ending up
{n the penitentiary.”

She said because the bill identities an
=archaeclogical resource” as somelhing et
seast B0 years old, the bill s going to burt
salvage OpPeratorns. junx dealers. barbwire coi-

. bottle colieciors and other amateurs.

Kenneth Cookin, aiso of Bilver Cit), suld
pe is concerned about & section of the bill
that requires such reso P
=for » satisfacinry period of time” by & uni=
yersity, museum or other scientific or sdf~
eational institution.

Cookin claims priceless items have passed
through museums and udiversites alter &
sgatisfactory period” to other i
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inside was a5 smooth a8 glass and depleted
10 mouniain shevp D u SWirling pattern,

Brody was In the basemert of the Maxwell
Museum standing in front of shelves of pote
sery and artifacis.

“We don't like to discuss the appralsed
wuliie of & piece because When we put I en
displey we want people to think about the
artifact and not think of dollar blils,” Brody
satd.

He was talking about the fact & Mimbres
bow) was reported soid W & dealer on the
ecat coast for $20.000.

“We don't put s price tag on pots.” he
snid, "but ¥ wedld,. . "

The outsids of the Mimbres potiery bowl
was earth colored and unfipisked, but the

*“l bave personally handled about 4,000
Mimbres pota and if I didn't know where thls
came from I would be suspicious. It's in al-
most too fine & condition, but it s docu?
mented.™ .

The pot was discovered by Eteve LaBlanc, s

- A collection once at Western New Mexico
Dniversity is now in Mexico City in 8 Bu-
peurn, he claims, and another coliection given
to the University of New Mexico &8 now In
London, Eugland.

=The real pothunters are from the unls
wersities,” Cookin sald, “and these peopls are
s big marketing factor in pottery and aru-
facts. They ars also interested in turning
what belongs to us all into thelr own privats
collections.” 2

Cookin sald the bill will hurt “amateurs,”
and makes & Strong case for amatsur archas-

clogista. 2

“King Tut's tombd was found by an ams-
teur,” be said. "The old Viking coin, the Fole
som sites over in Texzas, all found by ama-
teurs. In Mmany cases mmateurs are doing &
finer. more dependable job, than profess
slonals from universities.”

Mrs Haymes also claims university archae-
ologists . . . take the cream from sites they
explore.

+ “Did you wver visit an archasologists's
bome?” ahe asked. “Barry Goldwater has a
fabulous collection—I've seen It.™

Ben. Barry Ooldwater, R-Arizona, s one
of the sponsors of the bill.

*If this blll passes we'll bave to stand by
and watch our ecuntry be raped by pothunt-
ers with doctor's degrees behind their
nau." s, m‘imu sald. .

support their argument against the
bill, Mrs. gume: and Cookin use exactly the
mtu;mmuthouwhempmm

“Thess things on federa! land belong to
All the people.” they sald. and the sentiment
Wwas echoed by Mark Michel, one of the bill's

strongest supporters.

Michel, of Banta Pe, is aleo & member of the
New Mexico Archasclogical Boclety,

“These things are the property of the
,Vaited Btates and should only be removed by
& permit.” Miche] said. “Instsad they are
finging thelr way into the internationsl mar-
Ret, In Japan, is, New York.”

A far aa the law allowing the t
o take privats collections, Michs] sald, *The
government could seize them right now if
they could prove they were taken ilegally.”

Michel sald the chances of this happening
&% “not likely. 1t would be pretty bard 1o

Brody, who supparts the bill, defends the
;:‘!llﬂ_ﬁml" archasologists from universi-

“We have s diff:rent philosophy, usually
tve and conservation minded. Ama-
"'wf frequently are not.” he said.
© PoTETNTIMS OmtTERATT Mimaars Past
- (By Dr. Jerry Brody)
Jerry te:
.'?’hhl?:’numm, eradled a rough clay

T -

member of the privaie Mimbres Foundation.
‘Ihe anclent Pueblo culture placed such pols
over Lthe beads of deceased prople when they
buried them.

*After he found it, It took him two davms
Just to dig it out,” Brody sald. 1! it had been
found by a professional pothunter It would
just bave been grabbed. They don't consider
that with documentation it would be more
waluable, they are after the quick buck*™

Brody rald Mimbres potiery is particularly
waluable to ressarchers because the execu-
tion s remarkably fine and because it fits
the ideals of what & work of art is.

The pottery has pietures of life forms, anl-
nals, people, birds, intersction, and Brody
sald, “Not only carries an awful lot of Infor-
tmation about people but appeals to our hu-
manity."” The ancient culture near Sliver
City was unique to the southwest, he sald,
Evidence shows there was considerable trad-
with other parts of the southwest.

Unfortunately, many Intriguing guestiont
ralsed by Mimbres ressarch mmay never be
answersd. Looters systematically destroyed
sites searching for artifacts to market,

Brody reaches down anotber bowl, holding
it up to show threv holes smashed through
the bottom.

*Bometimes when we find & hole In a pot
we Enow it was a kill hole, and the pot was
placed over & dead person. But what hap-
pened bere ls that a pothunter, probably
using an eight to 10 foot Jong iron bar, poked
arcund in the

*“The pothunter hopes to hear a clink as &
reward to tell him he'd found something.”
Brody continues, using the crafts of his trade
to read the actions of & 20th century man.

*The hunter tried and missed, but he hit
this pot thres times,” he sald. “The vandal-

fam at the site is terrible, and these pothunt-

T3 Are siealing property that belongs to all
of us.”

Mr. DOMENICI. I thank both Sen-
stors for their efforts, and for yielding
me time,

Mr, BUMPERS. Mr. President, I ask
unanimous consent that & statement by
the Benator from Arizona (Mr, DsCow-
cin1) be printed in the Rzconrp at this
point.

There being no objection, the state-
ment was ordered to be printed In the
Reconp, as follows:

Brarznyt s Brmaror DsConcon
ARCMATOLOGICAL BRESOURCES PROTECTION ACT
or 197
Much of this Country's cultursl heritage
has evolved on what is now federally owned
land, especlally in the Wert and Bouthwest.
The physical remnants of those cultures, lu-

233

S10325

cluding our own immediste Pas!. ronein on
public lands and in public ownershil We
share this heritape anc share the re<pons..
bility and obligation 10 \real this greal re-
source with respect. and in & menncr that
will best aerve the present and future public
interest.

American srcheeologicsl and historic arii.
facts have o great desl of culiural erd go-
clological value; and, of course, mcnctary
walue. Thess arilfacts are valued not on'y
in the United States but throughou: the
world by publie institutions. private collec-
tors, and jovestors. Because of thiz wide In.
tersst, there has been, in recent years, s
massive It on archaeological siies and
other historic resources which remsin on
Pedera) lands. Proft-minded looters, using
saphisticated equipment, are siesllng snd
destroying the last vestiges of our heriage.

Contributing to this deplorable situntion
bay been the lack of the legal protccilen
originally Intended by Congress through the
Antiguities Act of 1908. Relevant provisions
of the Antiquities Act have been held uncen-
stitutionally wague in the Ninth Circult by
the U.S. Court of Appeals. (which includes
Arizons). In effect, this ruling invites pro-
fessional looters to rald the public land: in
pine Western States by tving the hands of
Federas! enforcement agencie:.

I ecommend my distiopuished colleague,
Benator Bumpers and his capable s:af, for
thelr dedication to the purpozes of this act,
Torough their eforts. & legislative proposil
has been reported that is structured encuph
to meet our objectives, but fexible encugh
to accommodste the many and someiimes
confiicting demands on our public lends acd
resources.

The Archaeclogical Resources Protection
Act clesrly defines, for the first time, the
term "Archaeclogical Resource.” Artifacts and
objecis which have bistorical significance are
ineluded, but the Act d:Zers from the An-
tiguities Act by excluding the piraphernalia
of our present-day society. It should be
stressed that this proposal includes only
those objects which are already on public
lands and wkich are alresdy In public owne
srship. Certain speclfic exernptions have been
recommended, but it should be pointed out
that simply omitting » class of objects from
this definition of an archaeological resource,
snd from the scops uf this Act. would not
allow the scguisition of those objects by pri-
vate individuals. To Infer otherwise would
be misleading.

Prom the letters and comments I re-
cetved from my constituents after the bill
was introduced, it became clear that cer
tain provisions of the Act as originally
drafted would unintenticnally affect some
individuals and businesses who have Jegl-
timate concerns and ioterests. Aiost of con-
flicts were addressed and corrected In come
mittee mark-ups.

However, my §r t n with the
bill as reported, was with the prohibition
against selling of exchanging resources
ewrently In privats possession. It was the
intent of this sponsor to prevent the future
destruct! archasological treasures and
not unjustly punish private collectors and
others who have acted lefally In the past,
It has been my concern that the provisions
of Bection O. subsections (b) and {c) should
not be applicable with respect to any arch-
aeological resourcy, if the resou.ce was re-
moved from the public land or Indian lands
prior to the date of enacument of this Act,

Bince the bill has been amended 10 in-
clude the “grandfather” provision, 1 am
satisfied that it can be workable and prac-
tical. This amendment insures museums,
institutions, and thousands of individuals
who legally own archaeclogical artifacis
that they wil! not be In violaticn of Federal
law if they wish to sell, exchonge, or transport
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those artifacis. There should be, TOurRe,
no exemption for the ssie of art! taken
Hiegnily from the public lands after the dote
of enactment of this act.

The blll as reporied by the committee, and
amended, differs in seversl respects from
the companion bill reported by the House
of Representatives, (HR. 1825). Bome of the
differing provisions of the House bill mre
not without merit and shouid be given
consideration by the conferees For example,
she House biNl would permit a Covernor
of any Gtate 1o Teceive & paTmit on behal!
of the stats or ita educstional institutions,
for sny designee ms the Oovernor deems
qualified. T eould support such & provision if
the designes i3 required to possess the same
gualifications or meet the same require.
ments ss any ‘other individual who would
wpply for & permit through regular chan-
nels. Protection of our public resources s
& responsibliity willingly shared by our Btats
governpents and by the clurens of the
Btate. This lsw, like any other law, can cnly
work 1f ft has the active support of the loca)
people. The people of Arizona are known for
their respect of the public lands. They have
done much over the past 100 years to pro-
tect the character and vitality of the publie
Jands and Indlan lands while promoting the
careful and rational use of our natural
TesOUrces.

In that regard, nothing in this Act is in-
tended to restrict public sccess to the Ped.
eral lands or modify multiple use activities
now permitted under existing laws,

1 truly regret that it is necessary to legis-
late 1o protec* the interests of the vast ma-
jerity from the reckless greed of s relative
few. but I am pleased to note the bill 1»
an improvement over the Antiquities Act
in several positive aspects. It not only elim-
inates criminal penalties for most mipor
vinlstions, it expands the permit prosess and
will have the positive effect of including »
greater segment of our population in order-
Iy excavations. It will also promote a greater
knowi,edge and understanding our heritage
through an expanded exchange proeram be-
tween museums and other institutions

In total. it s my-belle! that this Act will
serve notice that our common heritage
should be shared openly and that the plun.
dering of our publicly owned archasological
and historic resources will no longer be
tolerated.

Mr. BUMPERS, Mr. President. 1 ask
unarimous consent that the Senate rro-
ceed to the consideration of HR. 1825,
the House comnanion measure to 5. 490

The PRESIDING OFFICER Will
the Senator withhold for & moment on
that? The bill is onen to further amend-
ment Are there further amendments?®

Mr. DOMENICI. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BUMPERS. Mr. President. 1 ask
unsnimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
obiection. it is a0 ordered.

Mr. BUMPERS. Mr. President, if there
be no further amendments, I move the
adoption of the committee amendment:
as amended.

Mr. CRAVEL. Mr. President. I won-
der if I might be recognized at this point.

The PRESIDING OFFICER. Does
the Senator from Arkansas yield time to
the Senator {rom Alaska?

awidanl oo vskh Uiy T oL v A L

Mr. BUMPERS. Are we under ¢
trolled time?

The PRESIDING OFFICER. We
are under controlled time. The Senator
has 8 minutes remaining on the bill.

Mr. BUMPERS. How much time does
the Senator need?

Mr. GRAVEL. How much time is there
on amendments?

The PRESIDING OFFICER. Twenty
minutes, equally divided, on each amend-
ment.

Mr. GRAVEL. If I may have about 8
or 10 minutes, it i not my purpose to
delay. I just want to rais¢ some items
for the Rrcorp that are very important
to me and my State. I would hope 1
might have thizs time.

Mr. ROBERT C. BYRD. Mr, President,
I ask unanimous consent that the distin-
guished Senator from Arkansas and the
distinguished Benator from Oregon may
Thave an additional 10 minutes each on
the bill. :

The PRESIDING OFFICER. 1s there
objection? Without oblection, it is a0
ordered

Mr. BUMPERSB. Mr, Pregident, 1 yleld
10 minutes to the Senator from Alaska.

Mr. GRAVEL. Mr. President. although
the peoplc putting this bill together ap-
parently took deliberate effort to avoid
direct amendment of the 1906 Antiquities
Act, the major effect of the legislation
before us would be to amend the original
act to include a more comprehensive list
of prohibited sctivities, such as pur-
chasing and transporting artifacts, and
more severe penalt:es for such activities.

I wholeheartedly concur that such re-
visions are necessary to deal more effec-
tively and realisiically with the problems
of the theft and destruction of our his-
torical and archeological heritage on
Federal lands. But, just as the Antiquities
Act is not effective today in doing what
it was intended to do, other portions of
the act are being used for purposes which
were never envisioned or intended by the
original authors. I submitted testimony
to the committee when hearings were
beld on this measure encouraging the
members to examine all the intents and
provisions of the 1506 Antiquities Act to
see if it is working in the way it was
designed. I sincerely feel the following
amendments are vital to make this act
truly responsive to the goals of protecting
historic and archeological resources:

MISTORIC AND BCIENTIFIC INTERIST

The act gives the President authority
to withdraw “historic landmarks, historic
and prehistoric structures, and other
objects of historic or sclentific interest”
as national monuments. Yet, on Decem-
ber 1, 1878, the Sccretary of the Interlor
proclaimed 56 million acres in Alasks as
national monuments which have long
been studied and acclaimed by the In-
terior Department and environmental
groups for thelr scenic, recreational,
wilderness, and fish and wildlife values.
In only a very few distinct arcas have
histeric and archeological values been of
prime concern. In the House and Senate
reports on the Antiquitics Act it is clear
that the purpose of the act is to protect
disunct archeological areas nnd sites and
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“objects,” not for the far broader pur-
poses attributed to our nauona] park or
wildlife refuge systems.

‘Thus, I would recommend the defini-
tion of “objects of historic or scientific
interest” be amended in the act to in-
elude only historic, archeological remains
associated with human behavior.

EIXX OF WITHDRAWALS

The act further provides that the land
withdrawn *“zhall be confined to the
smaliest area compatible with the proper
care and management of the objects to
be protected.” In a floor colloquy on the
bill in the House in 1906, the fallowing
exchange took place:

Mr. SrreAoes of Terss. How much land
will be taken off the market in the Western
Btates by the passage of the bill?

Mr. Lacxy. Not very much. The bill provides
that it shall be the mmallest ares necessary
for the care and maintenance of the objects
‘i be presarved.

Wr. BrorATwe of Texas. Would it be mny-
shing like the foresi-preserve bill, by which
aeventy -or sighty million acres of land in
the United Statss have been tied up?

Wr. Lacey. Certainly not. The object ts en-
“tirely dfferent. Tt is to preserve these old
Ppusbios in tie Bouthwest, whilst the other
reserves the forests and the water TelouUTCES.

Mr. BreeRENS Of Texas. I bope . ., this
bill will pot result in locking up other lands.

Despite this clear intent, the President
in his proclamation last year In Alaska
withdrew 56 million acres of land. The 56
million acres—over helf the ares of Cali-
fornia—is by no stretch af the imaging-
tion the "smallest area” necessary for the
“objects™ protected. Clearly the Cangress
needs to clarify the limits of this suthor-
ity. I would strongly recommend that
any proposal to ecreate a monument
Ereater than 5000 acres be g
to Congress for approval by joint reso-
lution under expedited procedures simi-
lar to those under the Alaska Natural
Gas Transportation Act, The 5,000-acre
provision conforms to the limits of the
discretionary authority granted the Sec-
retary of the Interior for land classifics-
tion decisions under the Federal Land
Policy and Management Act of 1876—the
BLM Organic Act. These provisions
should also be made retroactive to the
end of the last Congress to cover the
President’s actions in Alaska.

LAND USES

Because the designation of national]
monuments places the units within the
Nationsal Park System, the areas by defi-
nition fall under prescribed rules and
regulations governing park units. One
such prohibition, that on hunting, has
presented an especially capricious and
onerous situation in Alaska. There ap-
pears no clear recson why the protection
of historic or scientific artifacts or other
objects should, by definition, be lessened
by such land uses as hunting and perhaps
other activities. Rather than arbitrarily
ruling out various land uses validly ex.
isting at the time of proclamation, the
act should be modified to permit such
uses to the extent that they do not intere
fere in the protection of or result in harm
to archaeological or historic resources.

Mr. President, I ask unanimous con.
sent to have printed in the Rxcorp
5. 1176, which I introduced earlier this
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year, which contains the specific amend-
ments I have discussed along with re-
lated background matetrisl. This meas-
ure has been cosponsored by 14 other
Senators. It has received the backing of
the Alaska State Legislature, the Na-
tional Cattlemen's Association, the Pub-
lic Lands Council, the National Wool
Growers Association, the Western States
Legislatitve Forestry Task Force, and
other Alaskan and national organiza-
tions. I ask unanimous consent to have
printed in the Rxcoxp resalutions from
these organizations.

Ti.:re being no objection, the material
was ordered to be printed in the Rzc-
osp, &s follows:

8 117

Be &t enocted by the Senate and House of
esentatives of the United States of
in Congress sssembled, That this
Act may be cited as “the Antiquities Act and
Peoderal Land Policy and Management Act

Amendments of 18797,

ANTIQUITIES ACT AMENDMINTS

Ssc. 2. (1) The first section of the Act of
June 8, 1908, (34 Btat 223; 18 US.C. 433),
s amended to includs the following:

*{(a) Por purposss of this Act, the term—
‘objects of historic or scientific interest’
means historic or prehistoric specimens or
structures such as potiery, botties, wespona,
dwellings, rock paintings, carvings, graves,
humap skeletal materials, and non-fossilized
and fossilized pelecntological specimens
when found in an archeological context.
Buch objects shall be directly associated with
buman behvior and activities.

“{b) (1) Any proclamation for reservation
of public lands as national mopuments by
the President pursuant to section 2 of this
Act in excess of 5,000 acres shall be trans-
mittad to the Congress. Such proclamation
shall mot become effective unless within
sixty calendar days of continuous session of
the After the proclamtion has been
tranamitted, the Benate and the House of
Representatives pass a lution
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ment. Buch uars may include bunting, guid-
i1.,g. biking. boaling. and use of molorized
wchicles.

“Nothing in this paragraph shall be enn-
strued as himiting in any way valid existing
rights of owners or holders of property or
elaima within any monument under exis’ing
law.”

{e) The provisions of subsection (d) of the
first section of such Act of June 8. 1908, a2
added by this section, shall be deemed to have
taken effect s of October 14, 1978, and any
proclamation proclalming s monunent under
such Act and after October 14, 1978, shall be
subject to the provisions of such subsection
(q). :

FIDIRAL LAND POLICY ANT MAMAOCEMENT ACT OF
1978 AMEINDMENT

Bzc. 3. Bection 304(c) (1) of the Pederal
Land Policy and Management Act of 1978 (90
St 3782: 43 UAC. 1714) is amended by
striking out the second sentence and inserti-
ing in leu thereo! the following sentence:
“The withdrawal shall becoms effective at
the end of ninety days (not counting days on
which tbhe Benats or the House of Repre-

i ady for more than thres
consecutive days) beginning on the day
notice of such proposed withdrawal has been
submitted to the Senate and the House of
Representatives, if the Congresa has adopted
s concurrent resolution stating that such
Houst approves the withdrawal.™
SUMMART OF PROFOSED AMINDMINTS TO THE

ANTIQUITIXS AND Frormal Lawp PoLicy awn

MAWAGEMENT ACTS

(1) The bill requires that any proposal Lo
ereate & mMODUment greater than 6,000 acres
be submitted to Congress for approval by
joint resclution under expedited procedurss
similar to those under the Alasks Matural
Oas Transportation Act. The bill would be
retroactive to October 14, 1978 (the date the
#5th Congress sdjourned) i order to include
the monuments crested in Alaska December
1, 1978. The 5,000-acre provision conforms to
the limits of the discretionary authority
granted the Bscretary of the Interior for land

spproving such proclamation.

*(2) Por purposes of this section—

“(A) continuity of sessions of Congress is
broken only by an adjournment sine die; and

“(B) the days on which either House 13
not in sesaion becsuse of an adjournment of
more than three days t0o & day certain are
estluded in the computation of the sixty-
day calendar pariod

*{C) the term ‘resclution’ means & oon-
. eurrent Jution, the iving clsuse of
which is as follows: “That the House of Rep-
Pesentatives and Senate approve the procia-
mation by the President reserving public
lands as the Naticnsl Monument
submitted to the Congress on
10 % tbw blank spaces therein shall be
filled with proper mams of the Natiopal
Monument which corresponds to & legal 1and
Gescription avallable for public inspection
And with the date cm which the President
Submits his proclamstion to the Congress.

*(3) Except as otherwise provided in th
ssction, the provisions of section B(d) of the
Alasks Natura! Ges Transportation Act shall
lm! to the consideration of such resolu-

(b) Buch Act is further amended by sdding
8% the end thereof the 10llowing aew section:

“8sc. 5. Notwithstanding any other laws or
Tegulations, any uses of the public lands in-
€luded within any monument proclaimed
nder this Act validly occurring et the time
& crestion of the monument shall be per-
Ritied 1o continue 10 the extent that the
W do mot destroy, disturb, or otherwise
Mdversely impact on the historic or prehis.
Soric gites or sp to be pr d
e mstablishment of the national monu-

classification decisions under the Federal
Land Policy and Mansgement Act of 1978
{the “BLM Organic Act").

(2) The bill provides that land usss validly
occurring st the time 8 monument was estab-
lished would not be prohibited unless they
directly impact historic or archaeological
aites or remains. Thus, an activity such as
bunting, which is prohibited automatically
under current law, would be permitted to the
sxtant it did not impair the valuss for whick
the monument was established.

(3) The bill defines “objects of historic or
sclientific interest” s used in the Antiquities
Act to include only historic, archaeological
remalns associated with buman bebavior.

The intent of this definition §s to Umit the '

President's uss of the Antiguities Act 10 pro-
tect only areas of unique historic or archas-
clogical walue, mot fiah and wildlife, scenic,
recreational or wilderness areas. We have
other laws relating to sstablishment of thews
Areas. .

{4¢) The bill amends the PFederal Land
Policy and Management Act of 1978 (the
“BLM Organie Act™) to provide more direct
positive congreasional review of administra.
tive Jand withdrawals. The Act now enables
the Becretary of ths Intarior to withdmw
any smount of land for up to 30 years sub-
$oct to a congressional veto under expedited
procedures, The Becretary currently proposes
to use this authority (section 204(c)) in
Alaska to crests 13 new wildlife refuges of
spproximately 40 million acres. This bill
wnuld make such action efflective only after
congressional approval by joint resolution
under expedited procedures.
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THE “EMERcENCY”

Under the terms of section 17(d) (2) of the
Alaska Natve Clasims SeiuUement Act, the
Bocretary of Lhe Interior was authorized to
withdraw up w 80 mllion acres of land from
all appropristions for potential sddition o
either the national park, wildiife refuge,
forest, or wild and ecenic rivers aystem. LI
Congress did pot ast before December 18,
1878, these withdrawals would lapse.

However, 8t the Uime the (d)(2) with.
drawals were made, the lands were also with-
drawn under section 17(d) (1) of the Clatms
Act, Afrer the December 18, 1978 deadliine
expired, the “D-1" withdrawals provided the
BAIDS on to the land a3 that ocewring
under section 17(d)(2). There s Bo expira-
tion date for the D-1 withdrawals. In addi-
tion, most other federal Jand In Alasks I8
withdrawn under the D-1 authority.

In a letter sent prior to the December 18
expiration date to solicit public comments
on & draft Environmental Impast Btatement
BnAlyring several possible administrative ac-
tions—iocluding posaibie use of the Antigul-
tiss Act—Cynthia Wilson, Special Asslstant
to the Becretary, stated:

Although the Administration is confident
that the protective land withdrawals which
will remain after the expirstion of “D-2*
withdrawals in December are capable of con-
tinuing 1o precluds the entry, location of
salection of the national interest lands, the
lands are so significant to the nation that

i ence d.u:u;n that they be protected as

y as possible under existing executive
branch suthorities, pending final congres-
mlonsl action,

Despite the protection afforded by D-1; the
Secretary withdrew approximately 110 mil-
Hon scres of lsnd in Alasks under the pro-
visions of seCtion 304({e) of the Federal Land
Policy and Management Act of 1978 (the
“BLM COrganic Act”) on November 16, 1878.
This section of PLPMA authorizes the Bec-
retary to make “emergency” withdrawals of
public land from all forms of entry and ap-
propristion for a period of up to three years.
This withdrawal afflected virtual'y all the
lands under considerstion by the Congress
during the past session.

Yot even with this action, which dupll-
catad protection already provided by D-1,
the Becretary urged the President to pro-
elaim 88 million scres of land as national
mobuments under the 1908 Antiquities Act
These national monuments are not just tem=
porary withdrawals unti) Congress acts, they
Are permanently dssignsted conservation
system units with extremely restrictive land
uss policies. In particular, such areas are
clossd to sport bunting, trapping, and related
guiding. In Alssks this affects hundreds of
People who have had their livelihoods wiped
out with the stroke of & pen. Hunting guldes,

Pers, miners, alr taxi operators and rec-
reaticnists have all been dispiaced. Ther are
emsentially “regulated out™ of these wvast

‘Thus, the use of the Antiguities Act can
only be viewed as an extreme abuse of power
Gesigned to punish and Intimidate those
Wwho opposs the Administration's proposals
for the use of Alssks land,

ArTiquiTiEs ACT PROVISTONS
The Antiquities Act was originslly tn-
tended to prevent the removal of artifacts
and further destruction of archasctogical
sites In the Southwest. It gives the President
Suthority 1o withdraw “historic landmarks,
ic and prehi ic  structures, and
other objects of historic or scientific inter-
est” as national monuments. The law fur-
ther provides that the land withdrawn *“shall
bt confined to the smallest area compatible
with the proper care and menagement of the
objects to be protected.” In s Soor ecolioquy
on the bill in the House in 190G, the followe
ing exchange took place:




5 iuass
Mr SrreMrws of Texas H uch land
vill be waken off the market ! @« Western

&intes by the passage of the biil?

Mr LarzY. Not very much. The bill pro-
vides that it shall be the smallest ares neces-
earv for the care and maintenanoe of Lhe
objects Lo be presarved.

Mr. BrorHIws of Texas Woule 11 be any-
thing like the forest preserve bill by which
seventy or aighty million acres of land in the
United States have been tled up?

Mr. Lacry. Certainly not. The object s en-
tirely different. It is to preserve these old
pueblos in the Bouthwest, whilst the othar
reseTves the forests and the watsr resources.

Mr. 8reeness of Texas. I hope . . . this bill
will not result in locking up other lands.

The aress which wers designated monu-
ments in Alasks bave long been studied and
acclaimed by the Interior Department and
environmental groups for their scenic, recre-
stional, wilderness, and fish and wildiife
values. 1n Oonly a very few distinct areas have
nistoric or archaeological walues been of
prime ooncern. The B8 million acres with-
drawn & by no stretch of the imagination
the “smallest sred™ DecessAry for the “ob-
jecu” m}ﬂu.

18 UB.C. Bre. 431 (ANTIQUITIZR ACT)

§ 431. National mopumenta; reservation of
land; relinquishrment of private
claims,

The President of the United Biates 15 su-
thorized. in his discretion, to declare by pub-
lic prociamstion historic landmerks, his-
toric and prehistoric structures, and other
objects of historic or sclentific interest that
are situated upon the lands owned or con-
trolled by the Government of the United
States 1o be Datlonsl mopuments, and mav
reserve as & part thereof parcels of land. the
limits of which in &ll cases shall be confined
Lo the smallest ares compatible with the
proper care and management af the objects
to be protected When such objects are situ-
sted upon s tract covered by & bona fide
unperfected claim o©or held In  private
ownership. the tract. or 80 much thereof as
mar be necessary for the proper care and
manacement of the object mav he relin.
murhed to tne Oovernment, and the Secre-
tarv of the Interior is suthorized to accept
the relinquishment of such tracta tn behalf
nf the Goveroment of the United Statex
tJune 8. 1906. ch. 3080, § 2. 34 Btat 225

[Rerorr No. 2797}
PRERERVATION OF AMERICAK ANTIOTITIES
REPORT

The Commitiee on Public Lands to whom
wns referred the bill (3 4598 for the pres-
ervation of American antiquities having had
the same under consideratisn, beg leave o
report it back with the recom dation that
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American antiquities, report the sar
with the following amendmenta:

In line 3. page 1, alter the word “shall,” in-
seTt tbe words “willfully or wantanly.”

1n line §. pags |, after the word “aball”
insert “be gullty of a misdemeancr and ~

On page 2, at the end of line 14, insert the
following proviso: “Provwded further, That
8o expense shall be incurred for special cus-
todians under this sct.”

The wvarious archeclogical societies of the
United Btatss tn the Pifty-eighth Congress
presentad the subject of the enaotmant of 8

ack

July 30, 19.

These gentlemnen ure meo of high chams
ter who have given ihe subjeci much eo
Alderstion, and their opinions are aotiu.
to most serious considerstion.

Prof Edgar L Hewett prepared and pr
mnted your commitiee with & very intere:
ing memotzndum on the ruins in Arizor
New Mexico. Colorade, and Uish, which
bare incorporsted as u part of thiv report

PRESEAVATION OF AMERICAN ANTIGUTITIES

Mr. Parrmason. I am directed by the Coo
mittes on Public Landz, to whom waa T
Terred the bill (8. 4308) for preservstion ¢
American antiquities, to report 1t favorsb
witbout amendment, and I submit & repo;
therean. I asl unanimous consent for tr

dernticn of the bill

method of protecting these remains that
sre still upon the public domain or in In-
dian reservations. The following-named per-
sona. during the Pifty-elghth Congress, eom-
municated with or appesred befors your
comumittee in behall of this legisiation: Prof
Thomas D. Beymour, of Yale University,
Charles P. Bowditch, esq.. of Boston, Mass.:
Prof Prancis W. Kelsey. of the University of
Mich!gan; Prof. Mitchell Carroll, of George
Washington University; Dr. A. L. Kroeber,
of the University of California, Dr G B
CGordon, of the University of Pennsylvania:
Prof. M. H. Bavilie, af Columbis University,
Hon. John W. Foster, of Washington, D.C.:
Prof Wiliam Henry Holmes, of the Bmith-
sonian Institution; Dr. Heory Mason Baum.
president Institute of Hustorica! Research,
of Washington, D.C.; Prof. F. W. Putnam. of
Harvard University: Prof. Edgar L. Hewett,
formerly president of the Norma! University
©of New Mexico; Msgr. Dennis J. O'Connell.
rector of the Oatholie University of America.
and others,

Professor Beymour. of Yale University,
of the Archaeclogical Institute of

the bill do pass.

This measure has the hearty support of
tiie Archeolngical Institute of Americs. the
American Anthropological Association. the
Smithsonian Institution. and numerous
museums throughout thte country. and in
view of the fact that the historic and pre-
historie ruins and monuments on the public
lands of the United States are rapidly being
destroved by parties who are gathering them
&3 reiics and for the use of museurms and
colleges, ete. your eommittee are of the
opinion that their preservation s of great
tmportance,

This bill ia carefully drawn. and the cord-
mittre are UDANIMOUKIF IR favor of it pas-
e

[RcrorT No. 2224
PRESERVATION OF AMERICAN AWTIQUITIIS
REPORT
Yrur commitiee 10 whom was referred the
bl +H K 110i6) for the preservation of

Lad

Ameriea: Mr Charles P. Bowditch, of the
Boston soclety: Prof. Prant Boas. of the New
York society; Misa Alice Fletcher, of the Bal-
timore society: Mrs. Bars Y. Stevenson. of the
Pennosylvanis soclety; Dr. Oeorge A. Dorsey,
of the Chicago society: Dr. Oeorge William
Bates. of the Detroit soclety. Prof. M B
Elsughter, of the Wisconsin rociety; Prof. H
N Fowler, of the Cleveland society; Dr.
George Grant MacCurdy, of the Connecticut
society; Dr. W. J. McOee. of the Missouri
society; Prof. M. Carroll, of the Washington
society; Dr. Duren J. H. Ward, of the Jows
society, Hon. H K. Porter, M.C. aof the
Pittsburgh societr; Mr. Charies P. Lummis,
of the Southwest soclety: Dr. A. L. Kroeber,
of the Ban Pranciaco societyv: Mrs W, 5. Pea-
body. of Lhe Colorado soclety; Prof F W
Putnam of the Peabody Museum: Mr. W. H
Holmes ang Dr. J. W. Pewkes, of the Smith-
soniian lnstitution: Hon. J W. Fester and
Or. Heary Mason Bsum, of Washington, D.C..
and Hon L Braclord Prince. of Sania Fe,
N Mex
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The Secretary read the bill, and there beir
DO objection, thy Bankts, as in Comrmittee ¢
the Whols, pr ded to ita deration. ]
prorvides that any preson who shall appropr
ate, sxcavais, Injure, or desiroy xny histor
or prehistoric Tuln or monument, of any ot
yoct of antiqulty, situated on lends owned «
eontrolled by the Govarnment of the Unite
Btatas without the permission of the Becre
tary of the Department of the Governmaer
baving jurisdiciion over the lands on whic
sald antiquities ary pitusted, ahall mpo
conviction, be fined & sum of not more
4500 or be imprisoned for & period af
Thore than ninety days or shall suffer
fine and lmprisonmsnt, in the discret)
the court.

Section § authorizas the Fresident of th
Unitsd Bistes, in hia discretion, to decln
by public prociamstion hlitorie landmark:
bistoric and prebistoric structures. and othe
objects of historic or scientific interest ths
are situsted upon the lands owned or con
trolled by the Government of the Unite:
Btates t0 be national monuments, and ma
reserve &3 & part thereof parcels of land, th:
Hmits of which ip all cases shall be confine:
tw the smallest ares compatible with th,
proper care and management of the object:
to be protected, but when such objects an
situated upon s tract covered by & bona fid:
unperfected clairn or held In privats owner
ship the tract, or 80 much thereo! as may t
necessary for the proper carsé and m.
ment of the object, may be relinguished
the Oovernment, and the Secretary of th:
Interior 1s hereby authorized to mcrent thy
relinquishment of such tracts in behalf o
the Government of the United States. .

Permits for the examination of rulos. the
excavation of archeologicial sites. and the
gathering of objects of antiguity upom the
lands under their respective jurisdiction:
may be granted br the Secretitries of the In-
terior. Agriculture, snd We: to lnsutution:
which they mey deern properly qualified
conduct such examination excsvation, or
gathering, subject o such rules and regula-
tions as they mey prescribe: Prorided, That
the examinstions, ¢scavaiions and gather-
Logs are undertaken for the tenafit of reputs-
ble museums. universities. colieges. aor other
recognized scientific or educational Institu-
tions. with & view Lo lncressing the knowl-
edge of such cbiects snd thet the gatherings
ghall be made for partnanent preservalion io
publlc museums.
© The bi}] wes reportsd to the Senate with-
outl smendment, ondered tc be enyrossed for
& third reading, resd the ihirgé time, and
passed.

45T

PRESTRVATION OF AMEMCAN ANTIQUITIZS

Houme. June 8. 1906
Mr Lacy Ar Epeaker. I ask uneanimous

‘consent for the present consideration of the

bill 8 «898

The clerk rend as follows

A bill I8 4698y jor the preservatlon of
American antiguitiss.

Be i1 rnacted efc. Thal any person whe
shall sppropriate, eicavale. injure, or cestroy
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sny historic or prehistorie ruin er monu-
ment, €F ARY obiest of antiquity, situated on
jands owned or controlled by the Oovern.
ment of the Tnitad Biates, without whe pets
mission of the Secreuary of the Depariment
of the Oorernment haring jurisdiction over
the lands on which said antiquitics are
situated. sBall upon convinction, be Sned Ik
a sum of not more than 8500 or be impris-
coed for & perioc of nol more than hinely
days. or aball suffer both fine and Lmprison-
mant, ip the dis:retion of the eourt
szc. 3. That the Prasident of the United
seates 1 hersby authorized, in his discre-
tlon, $o declare by public proclamation
pistoric landmarks. blstorie and prenlstoric
structures, and oiber objects of husteric or
scizntific interest that are situated upon the
jands owned or ecoutrolied by the Govern-
mest of the Uaited Siatss 10 be national
moupuments, And may Festrve A5 & pan
therso! parcels of land, the Jimits of which
in all cases ahall be eonfined to the amallest
ares compatible with ibe proper care and
t of the objects 1o ba p d:
Provided, That when such objects are ait-
uated upon & tract covered by a bons fide
unperfected ciaim or held in private owner-
sbip, the tract, or a0 much thereo! s may
be Dactesary for the proper care and man-
sgement of the object, may be relinquished
so the Oovernment, and the Secretary of
the Interior 13 hereby authorized to accept
the ralinquishment of such tracta in behalf
of the Oovernment of the United Bistes
Brc. 3. That permiw for the examination of
ruins, the excavation of archasological sites.
and the guthering of ebjerts of antiguity
upon the lands under their respective juris-
dictions may be granted by the Becretaries
of the loterior, Agriculture. and War 1o Ib-

stitutions which they may deem properly

qualified to conduct such examination. excs-
vation. or gathering. subject to such rules
and regulations ss they may prescribe: Pro-
rided, That the examinations, excavations,
and gatherings are undertaiken for the bene-
fit of reputable museums. universities. eol-
leges, or other recognized scientific or educa-
tional irstitutiona, with s view 1o Increasing
the knowledpe of such objects and that the
gethering shall be made for per t pres-
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seveniy or eigh:y milllon scres of land In
the Untted Sistes have been tied up?

Mr lacry Cerainiy not, The object is ene
tirely different. It is to preserve there old
ohecis of special Interest and the Ind.an
remains in the pueblos in ihe Bouthwer!,
whilst the other reserves the forenis and the
waler cournes

Ar. Brarsrns of Texas. I will sav that that
Bill was abusrd. I know of one pikce where
in & miles square you could net get a cord
of weod, and they call it a fores, and by
such means they bave Jocked Up & very large
area In this country.

Mr. Lacry. The nerxt bill T desire to call up
is & bill on which thers i & conference re-

. port now onh the Bpeaker's table, which per-
mits the opening up of specified tracts of
agriculiural lands where they can be used. by
which the very evl that my friend ¥ pro-
testing againsi can be remedied. It s House
bill 17576, which has passed both bodiss, and
there is a confercnoe report for eoncurrence
:“umumsuuu upon the Bpeikers

..

" Mr. Srermzws of Texas. I hope the gentie-
man will succesd in passing that bill, and
tis bill will not result in locking up other
lands. 1 hawve no objection to its ldera
gon.

The Srzaxen. Is there Objection? |Alter a
pause.] The Chalr hears node.

The bll was ordered to s third reading,
read the third time, and passed.

On motion of Mr. Lacxy, s motion 1o re-
consider the vote by which the bill was
parsed was lald o the table.

{Public Law p4-379—0Oct. 21, 1976)
Prorral Lawe PoOLICY AND MANAGIMINT ACT
or 1976

An act to establish public land policy: w
establish guidelines for Its administration; to

provide for the manag Ppr de-
velop and enh of the public
lands. and for other purposes.

WITHDRAWALS

8zc. 304 (8} On and after the efective
date of this Ast the Secreiary L authorized
40 make, modlfy, extend, or revoke with.
drawals but only in accordance with the pro-

ervation in public museums.

Brc. 4. That the Becretaries of the Depart-
ments aforesald shall make and publtsh from
Hme to time uniform roles and regulations
for the purpose of carrying out the provi-
sons of this met.

The Brraxmz. Is there objection?

Mr. ETerAENS Of Texas. Mr. Speaker, 1 de-
gire 0 sk the gentleman whether this ap-
plics to all the public lands or only eertain
reservations made in the bil?

Mr. Lacxy, There is no reservation made
in the bll of any specific spot.

My BreemDwe of Tezas. I think the bill
would be preferable If it coversd a particu-
lar spot and dld cover the entire public
domain

Mr. Laczy. There has been an effort made
to have national parks in some of these re-
gions, but this will merely make small res-
wvatlons where the objects are af sufScient
nterest to preserve tham,

Mr. Breraons of Texss. Wil that take this
Iand off the market, or can they stil be mt-
fisd on as part of the public domain?

Mr. Lacer. It will take that portion of the
Teservation out of the market It is meant
to cover the cave dwellers and ciiff dwellers.

Mr. ®rerwrws of Tezas. How much land
will be taken off the marke* In the Weatern
States by the passage of the bill?

Mr. Laczy. Not very much. The bill pro-
ides that it gball be the snallest ares neces-
mry for the care and mainienance of the
bjecta to be preserved.

Mr. Broruzws of Texas. Would it be any-
thing like the forsst-reserve bill. by which

v and 1 ions of this section. The
BecretarT may delegats this withdrawal su-
thority only 1o individuals in the Office of
the Becrewary who bave betn appointed by
the President, by and with the advice and
consent of the Banate,

{b) (1) Within thirty days of receipt of an
application for withdrawal, and whenever
he proposss & withdrawal on his own me-
ton. the Becretary shall publish a notics
in the Federal Register stating that the ap-
plication has been submitted for filing or
the proposal bas been made and the extent
to which the land is to be segregated while
the application s being considered by the
Secretary. Upon publication ef such notice
the land ahall be segregated from the opere-
tion of the public land laws to the extent
specified in the notice. The segreputive of-
fect of the application shall terminate upon
(») rejection of the applicstion by the Bec-
retary, (b) withdrawal of lands by the Bec-
retary, or (c) the expiration of two years
from the dats of the notice.

(2) The publication provisions of this sub-
asction Are Dot applicable to withdrawsls
under subssction (#) hereef.

. (e) (1) Om and after the dates of approval
of this Aet & withdrawal agpregating Bve
thousand acres or more may be made (of
such & withdrawal ary olber withdrawal in-
volving in the aggregate five thousand acres
or more which terminstes sfier such date
of spproval may be exiended) only for & pe-
riod of not more than twenty years by the
Becretary on his own moticn OF upon &
request by & deparument or agency bwud
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The Becreiary shall poilfy both Mouses of
Conpress of such a withdrawa! no Jater than
1ts eflemive date and the withdraws! sholl
terminate and become ineflective at the end
6! ninely days (Dol eruUNtINg daTs on which
the Benate or the House of Represcniatives
has adjourned for more Lbhan three consecu-
tive davy) beginning on the dar notice of
such withdrawsl has been submitted to the
Berate and the House of Ripresentatives, if
e Congress has adopied a concurrent re:-
olution stating that such House does nol
spprove the withdrmwal. If the committee
% which & resclution has been referred dur-
ing the said ninety day penod. has not re-
poried It at the end of thirty calendar days
after its referral, it shall be in order 1o either
discharge the commities from further con-
siderstion of such resolution or to discharge
the eommittee from consideration of any
other resolution with respect to the Presi-
dential recommendstion. A motion to dis-
eharge may be made only by an individual
favering the resolution. shall be highly priv-
lleged {except that ft may not be made
after the commitiee has reported such a
resolution), and debate thereon shall be
limited to not more than one heur, to be
divided equally between those favoring and
those opposing the resolution. An amend-
ment 10 the motion shall not be 1n order.
and it shall not be in order to move to
reconsider the vote by which the motion
was apreed to or disafreed to. 1f the motion
to discharge is agreed to or disagreed to,
the motion may hot be made with respect
to any oiher resolution with respect to the
sams Presidential recommendstion. When
the commitiee has reported, or has been
discharged from further consideration of a
resolution, it shall at any time thereafter
be in order (even though s previous metion
to the same efiect has been disnpreed o)
o move to proceed to the considesation of
the resolution. The motion shall be high!y
priviieged and ghall not be debatable. An
amendment to the motion aball not be in
order, and it shall not be In order 10 move
to reconsider the vole by which the motion
was agreed to or disagreed to.

(2) Within the notices required by sub-
maction (e)(1) of this section and within
three months after filing the bDotlee under
subsection (e) of this section, the Secretary
ahall furniah to the committees— '

(1) sclear explanation of the proposed use
of the land involved which lead 10 the with-
drawal;

(2) an invepntory and evaluation ef the
cwTent natural resource uses and values of
the sits and adjacent public and nonpublic
land and how it appears they will be affected
by the proposed use. including particularly
aspects of use that might cause degrada-
tion of the environment, and ulso the
sconomic of the change in use on
individuals, Jocal communities, and the
Nation;

(3} an identification of t users of
the land Involved, and how they will be af-
fected by the une;

{4) an analysis of the manner in which
axlsting and potential resource uses are in-
compatible with or in confilct with the pro-
posed use. togetber with a statement of the
provisions to ber mades for continuation or
Wrmination of sxisting uses, including an
sconomic analysis of such continuation or
tarmination:

(§) an snalysis of the manner in which
such Jauds will be used In relation o the
specific requirements for the proposed use;

(6) s salement a8 to Whether any suite
able alternative sites are svaliable (Includ-
ing cost estimates) for ihe use or
for uses such s withdrawal would displace:

(7) & siatament of the consultation which
bas been or will be had with other Pederal
departments and agencies. with regiodal,
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State, and local government bod nd with
other appropriate individuals ana 5. oups;
i8) & statement indicating the effect of
the proposed uses. If any, on Btates and local
government interests and the regional econ-

omy;

(@) & statement of the expected length of
time needed for the withdrawal;

(10) the tiroe and place of hearings and of
other public involvement soncerning such
withdrawal;

{11) the place where the records on the
withdraws! ¢sn be ezamined by intsrested
parties; and

{12) s report prepared by & qualifisd min-
ing engineer, sngineering geologist, or gecle-
gt which shall include but not be limited
tv information on: general geology, known
minsral deposits, past and presant mineral
production. miping claims, minersl leases,
evalustion of future mineral potential, pres-
ont, and potential market demands, ,

(@) A withdrawa! aggregating less than
five thousand acres may bs made under this
subsection by the Secretary on his own mo-
tion or upon request by & department or An
agency hesd—

(1) for such period of time as he deems
dasirable oF & TESOUros UM; OF

(2) for a pericd of Dot more than twenty
years for any other uss, including but mot
limited to use for administrative sites, loca-
tion of facllities, and other propristary pur-
pases; or

(3) for » period of not more than five
years to preserve such tract for & specific use
then under considesation by the Congress.

(®) When the Becretary determines, or
when the Commities on Interior and In-
sular Affairs of either the House of Repre-
sentatives or the Benats notifies the Becre-
tary, that an emergency situation exists and
that extraordinary measures must be taken
to preserve values that would otherwise be
lost, the Becretary notwithstanding the pro-
visions of subsections ic)(l) and (d) of
this section. shall immediately make & with-
drawal and file notice of such emergency
withdrawal with the Committees on Inte-
rior and losular Affairs of the Benate and
the Houfe of Representatives. Buch emer-
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section (e} of thia section) shall be -
mulgated after an opportunity for a puwilc
hearing.

(1) In the case of lands under the admin.
stration of any department or agency other
than the Department of the Ilnterior, the
Becretary shall make, modify, and revoke
withdraws!s only with the consent of the
head of the department oOr agency oob-
cerned, except when the provisions of sub-
section (e) of this section apply.

(j) The Bacretary sball not make, modify,
or revoke any withdrawal crestsd by Act of

ing on the effective date of
Act. to be avallable untl! expended.

({1} The Secretary shall, within fiftesn
the date of enactment of thiy Act,
thdrawals sxisting on the date of
of this Act, in the States of Arizona,

i

!

tem, other lands administered by the Pish
and Wildlife Bervice or the Secretary through
the Mah and Widlife Bervice, the National
Wild and Bcenic Rivers Bystem, and the Na-

sdministered by the Bureau of Land
Management and of lands in the National

geney withdrawal shall be effective when
made but shall last only for a period not to
exceed three years and may not be ex-
tended except under the provisions of sub-
section (c)il) er (d). whichever is appil-
cable. and (b) (1) of this section. The in-
formation required in subsection (c)(2) of
this subsection shall be furnished the com-
mittees within three months after fling
such notice.

(f} All mithdrawals and extensions there.
of, whether made pricr to or after approval
of this Act. having s specific period shall
be reviewed by the Becretary toward the
end of the withdrawal period and may
be extended or further extended only upon
compliance with the provisions of subsec-
tion (c)(1) or (d), whichever i3 applicable,
and only if the Secretary determines that the
purpose for which the withdrawal was first
made requires the extension, and then only
for a period ne longer than the length of
the original withdrawal period. The Bec-
retary shall report on such review and ex-
tensions to the Committees on Interior and
Insular Affalrs of the House of Representa-
tives snd the Senate.

(g) All applicstions for withdrawal pend-
ing on the date of sonroval of this Act shall
be procersed and adjudicated to conclusion
within fifteen years of the date of approval
of this Act. in sccordance with the provie
sions of this section. The segreeative effect
of anv apolication not so processed shall
terminate on that date.

i) All new withdrawals ‘made by the

Porest Bystem (except those In wilderness
areas, and those areas formally ldentified as
primitive or natural areas or designated a»
natlonal recreation areas) which closed the
ian ropriation under the Mining Law
of Stat. 91, as amended: 30 US.C. 22
et 0 leasing under the Minera! Leas-
ing f 1920 (41 Stat. 437, a3 amended; 30
U.S.C. 181 ot seq.). .

{2) In the review required by paragraph
{1) of this subsection, the Becretary shall
determine whether, and for how long, the
eontinuation of the existing withdrawsl of
the lands would be. 0 his judgment, con-
sistent with the statutory objectives of the
programs for which the lands wers dedicatéd
and of the other relevant programa. The Bec-
retary shall report his recommendations to
the President, together with statements of
eoncurrence or nonconcurrence submitted by
the heads of the departments or agencies
which sdminister the lands. The President
shall transmit this report to the President
of the Senate and the Bpeaker of the Houss
of Representatives, together with his recome
mendsations for action by the SBecretary, or
for lecisiation. The Becretary may act to ter-
minate withdrawals other than those made
by Act of the Congress In accordance with
the recommendations of the President un-
Jexa before the end of ninety davs (not count-
ine days on which the Seiate and the House
of Representatives has adjourned for more
than three consecutive davs) beginning on
the day the report of the Prevident hns been
submitted to the Senste and the Honree of

Secretary under this section ( pt an
emergency withdrawal made under sub-

he atives the Congress has adopted a
concurrent resolution indicating otherwise,
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If the committee o which a resolution has
besn referred during the said ninety day
period, has not rted it at the end of
thirty ealendar days after its referral, it shall
be in order 1o gither discharge the commil~

discharge may be made only by
an individual favoring the resolution, shall
be highly privileged (except that it may not
bs mads after the commitiee has reported
such a resolution), and debate therson shall
be limited to0 Dot more than one hour, to be
divided squally between thoss favoring and

(3) There are hereby suthorized 1o be ap-
propristed not more than $10,000,000 for the
of paragraph (1) of this subsection
1o bé available until expended to the Becre-
tary and o0 the heads of other departments
and sgencies which will be involved.

Pustic Lawns Councm,
Washington, D.C.,
NaTioNalL CaTTiEMEN'S
AssocaTiON,
Denver, Colo.,
HationaLr WooL Gnowsxs
ABBOCIATION,
Washington, D.C.,
Jury 12, 1978,
Senaror Mmxz GraveL, o
Dirksen Bullding,
Washington, D.C.

Brnatos Gmavei: A forma! note to
insure our suppoert for your bill 8. 1178, “An
Act for The Preservation of American
Antiquities.”

Pleass keep us Informed as to any action
which you feel we could undertake to en-
bance enactment of this measure.

Bincerely,
RowaLp A, MicarzLr,
Diréctor, Government Afairs for Land
end Natural Resources-NCA. Executive
Drirector-PLC.

[Western Btates Legislative Forestry
Porce |
A RrsoLUTiON Rzuative TO Liurrinc Parsi-
BENTIAL Powrns UMDIa ANTIGQUITIES Act
__ Whereas, the “property clause” of the U.5
Constitution reserves unto Congress the au-
thority to appropriate federal lands: and
Whereas, the 93th Congress considered
legislation directed to Apprapriation of
Iarge quentities of federal lands In Alasks
and refused to pass such leglslation; angd
N“m"nr::a. ;II: .::I.h Congress is again con-
uc ral isng appropr. -
i S ppropriation pro
Whereas. In December of 1978 notwith-
standing the appropriate provisions of the
U.S. Constitution. acted to deciare 17 Na-
tional Monuments in Alasks totaling some
58 million acres. relving upon provisions of
the Antiquities Act of 1908, and
Wheress. the Antigquities Act is Intended
te grant to the President the suthority to
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protect “objecis of hirloric or actentife in-
serest” An the "amallert area compa‘ible with
(bt proper Cire ADD IMADAFemRn! of the ob-
jects”; AD

whereas, the President in aeclaring such
17 National Monumenis clearly excecded ihe
authority ETADTed pursuan:i to the Antigui-
wet Act of 1906 and vsurped acihority re.
greved 1o ConcTess. and

Whereas. the Becretart of Interior with.
grewan additional 40 mlillion ecres of federal
ands in Alasks as wildlite refupes In reliance

suthority granted the Becrewary of In-

genor by the BLA Organic Act with respect
50 PORTTEDCY Bituations: and

whersas. the action of the FRecreiarv of
Interior was precipitous and not for the
purpose of dealing wilh & true emergency.

d
“nn-u. the actions of the President and
s Becretary of Interior resulting In the
meredibly large federal lapnd withdrawals
pare caused substantial harm to many Alss-
sans a3 well as clouding the abllity of our
wauon 1o realize imporiant energy and min-
sl potential contained in soch lands and

whnereat, the Congress may remedr the
parm caused by the precipitous acts of the
pPresident and the Becretary of the Interior

Now, Therefore, Be It Resolved that the
western Biates Lepislative Forestry Task
Porce doss bereby sSupport legislation that
would:

1. Require any propossl to create Na-
yona! MonDuments AgRregating more than
$000 acTes of federal Jand located in any one
erste be submitted o Congress for approral
v joint resolution under expedited proce-
dures Emilar to those under the Alasks Nat-
wral Gas Transportation Act: and

2 Provide that land uses validiv occurring
&l ths time & National Monument s estab-
tahed will not be prohibited unless they
@irectly impact historic or archaeociogical
®ies of Temalns; and

3 Define “objects of historic or sclentific
smierest” &4 msed In the Antiguities Act of
808 to include only historic. archasslogical
remoains assoclated with buman bebavior,

4 Prowide more direct. posllive congres-
mopal review of administrative land with-
drnwils

Pe Tt Purther Resolred that the Execu-
wwe Director be and he 19 herebr authorized
and directed to forward coples of this Rea-
siztion 30 the President of the Tnited
S|atms, the Becretary of Intertor, the Cobp-

Delegstions and Governors of the

Force member slatled.

motion by Representative Oral Free-
Alsaka. seconded by Senator Lowell
of Washington, the foregoing Res-
-as imously p d and
by the Westarn Btates Legislative
Task Poroe At & regular meeting

ly

it

Chersof on March 26, 1979, held in the Ray-
Sura Hous Office Bullding in Washington,
. - -

e e S Ricwmaxs A. RowTw,

#4 g - Executive Director.

N REsOLUTION

-2 [ Y

Resalved by the House of
tatives: .

the vast aress of land m Alaska
undar the 1908 Antiquities Act
Paders] Land Policy and Manage-
of 1976 by the President of the
tes and the Becretary of the Inte-
®x0eed any reasonable concern for
mnporary protection of the land untll
Sime oy Congress can dispose of It as
1 17(d) /2) of the Alaska Native
ment Act of 187T1; and

the 1008 Antiquities Act was
intended to protect srchaeclogical
e Bouthwest. and not to close
&acts of land o exploration for arl
t of oil. gas, minerals, and other

; and

e

j

{1
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Whereas the effect of creatinc 17 nation:
m Lumenis w0 AWRNKD, COVETNg ALPTrON.-
mately 56,000.000 ncres vi.cer the 1906 Antiy-
uities Act, and withdrasinp approximareiv
401U, 0iv) mecres unaer sec. 204.c; of the
Feaers! Land Poiicy snd Managemeni A:t
of f7€ pot only prerents the exploration
for and wtilizatioL of Datural resources for
the beoefit of the whoie Nstocn, but also
blocks access to adjacent mreas which hove
b.yh natural resources potential; and

Whercas it makes no sense that while the
Nation ia experiencicg s contibuing and in-
creasing dependency on foreign oll mt great
corl, and frequently from unsiable and un-
reliable lorein sources. the Natlon should
foreclose opportunities for development of
energy resources and non-fuel minerals at
home: and

Whereas & majority of the American pub-
lic favors exploration for energy resources
within federa) wilderness areas:

Be It resoclved that the Alsaks Houme of
Representatives wholeheartediy supports
proposed legislation preserntly being circu-
laied in Coogress that would curb the
powers of the President of the United States
and of the Becretary of the Interilor to ar-
Eitrarily withdraw federal land under the
1006 Antiquities Act and the Pederal Land
Polier and Management Act of 1976 without
Congressional approval: and be 1t

Further resolved that the Alaska House
of Representatives favors an amendment to
the 1005 Antiquities Act to require that the
a@e¢Alion of any national mobument in ex-
cess of 5.000 acres under the Act be approved
by Congress by concwTent resolution; and
be i1

Further resolved that existine land uses
intluding burting. mining. guiding. hiking
bonting. and use of motorized wvehicles, not
impacting the historic or archaeological sites
or remains for which a national monument
was created under the 1006 Antiquities Act,
be sllowed 10 continue, and be it

Further resolved that a more precise def-
inttlon of “objects of historic or acientific
interest” as used In the 1906 Antiquities
Act be required to avold baving almost any
:..M proclaimed a pDational monument; and

it

Purther resolved ‘that sec. 204(c) of the
Federal Land Policy and Management Act
of 1976 be amended to require Congressional
approval for adininistrative jand withdrewals
instead of the existing Congresdional veto.

Coples of this resolution shall 'B}-um 1o
the Honorable Jimmy Carter, President of
the United Btates; the Honorable Cecil D
Andrus Becretary of the.Interior; the Hon-
orable Henry 8. Jackson, Chairman of the
Benate Committes on Energy and Naturl
Resources; the Honorable Morris K. Udall,
Chairman of the House Committee on In-
terior and Insular Affgirs; the Honorable
Johp B. Breaux. Chairman of the House
Bubcommittes on Pisheries and Widlife Con-
servation and the Environment. the Hoo-
orable John M. Murphy, Chalrman of the
Hotire Committes on Merchant Marine and
Fisheries; the members of the Bpecial Task
Porce on Alasks Lands: John W. Kats, 8pecial
Counse! to the Governor of Alaska an (d) (2)
Lands; Earl Miller, President of the Citizens
for the Management of Lands; and to
the Honorable Ted Stevens and the Honor-
able Mike Gravel. TS Benators. and the Hon-
orable Don Young. U.S. Representative. mem.
bers of the Alasks delegation in Congress

Mr. GRAVEL. The distinguished chair-
man of the Parks and Recreation Sub-
commitiee, Benator Bumrras, has most
graciously offered to hold hearings on
§. 1176 in the near future and I would
hope that the is<ues I have raised here
could be thoroughly examined by the
committee at that time. I am sure that
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they also will come to the conclusion that
the 1906 Antiquities Azt has been greatly
abused snd that changes are reguired
mort expeditiously.

I wowd just like to state that I am
very grateful to the floor manager: fcr
this opportunity to present my thoughts
on this Jemsiation. Tne eforts of my s1a¥
have been coordinated with those of the
staff of the Senator from Arkansas and
I believe the minority as well, to seel: ©
date for heanings on the bl that I had
introduced (8. 1176),

Apparently, those heannzs have been
scheduled tentatively for the Jith of
Beptember. I wonder if there has been &
final decision made on that. It was my
hope originally Lo couple my efforts with
this legizlation, but this legislation has
moved along {faster than I could have my
legislation move. Obviously, this bill be-
fore us has merit and should go forward.
But I am deeply concerned that we can
srrive at some focus on this other legis-
lation for a lot of reasons. not the Jeast
of which. Mr, President. is thatl the Presi-
dent is misusing the law.

For those Senators who want to avail
themselves of the information, I am plac-
ing 1n the Recorp a colloguy that took
place in 1876 between Mr. Stephens and
Mr. Lacey where they talked sbout the
intent of the Antiguities Act. It is very
clear Lthat the intent of that act was not
to set aside large blocks of Federal do-
main, but to set aside small sites to pro-
tect artifacts. and scientific sites. That
use has been totally exaggerated. In fact,
I think it would be better if we called it
misuse. :

In the case of Alaska the Secretary of
the Interior and the President of the
United States were pressing for passage
lands Jegislation in the Congress nd
Secretary Andrus and even the President
had said repeatedly, “If that legislation
does not pass the Coneress. we are going
to invoke the Antiguities Act.” It was 8
clear threat and had nothing to do with
the merits of what that Antiquities Act
was Intended for; those merits being &
protection of a scientific or historie site.
When legislation was not effected in the
Congress the President of the United
&nu. in my mind, totally breached the

w.

His actions are now being litigated by
the sovereign State of Alaska, by the
Anaconda Co., and a Native corporation
of Alaska. all litigating the Federal Gov-
ernment over this abusive use of existing
law. It becomes almost ironic that the
President would cite that law for the
taking of 56 million acres of land in
Alaska creating national monuments
when in no other part of Federal law can
the President unilaterallv and perma-
nently take more than 5.000 acres. In this
particular case he took 56 million scres.
The impact ¢f this and other withdrawals
is to take 40 million acres of sedimentary
basins out of U.S. inventory of potential
oil and gas.

B0 that you. M- President. may under-
stand what 40 millicn acres of sedimen-
tary basins means in Alaska. the Prudhoe
Bay find which has ore-third of all the
oil in the U.8 recserve anc one-fourth of
all the US gnsin the U S. reserve. occu=
pies 190,000 acres, Forty million acres



S 16312 CONGRESSIONAL RLCORD — SENA'{E

will be taken out of inventory.1  Jently  ‘The motion was & te. ;
-in meetines I have had with the White The PRESIDING OFFICER. The ques-
House staff. we are told, “Even If we is on the engrossment of the amend
t and the third readin

E
BE

£
:
]
§
¥
i
1

that the Btate of Alasks can make its  The PRESIDING OFPFICER.
ease and so that the Secretary of the it is g0 ordered.
Interior can come befors the Energy . BUMPERS. Mr. President, I

use of the Antiquities Act on the scale — Thy PRESIDING CER. The
would be edifying to the Benator from The legislative clerk prooseded to
Arcansus. T would 01s0 be ediying 1o he roll.

the committee, to the Congress. to Mr. ROEERT C.

et povr o e § Mk manimeus oépent that the
1 make that Tepectful request with  The PRESIDING OPFICER
ng .

calleague for the sccommodation he has SrvEw). Without objection, it s
already indicated both publicly and pri- g St
vately to me In this regard.

Mr. BUMPERS. 1 would say to the
8enator from Alaska that we have sst
September 13 as the date for the hearings

I promised him on the Antiquities Act.

Mr. President, I move adoption of the

The biil was ordered to be engrossed for
s third reading and was read the third

time.
The PRESIDING OFFICER. Do Bena-
:ou:?ruld back the remainder of their
e

Mr. BUMPFRS, Mr. President, I yield
back the remainder of my time.

Mr. HATFIELD. Mr. President, I yield
back the rempinder of my time.

Mr. BUMPERS. Mr. President, T ask
unanimous consent that the Benate pro-
ceed to the consideration of H.R. 1825,
Calendar No, 252,

The PRESIDING OFFICER. The bill
will be stated by title,

The legislative clerk read as follows:

A Blll (HR. 1825) to protect archeclogical
recurces on public lands and Indian lands,
and for otyer purposes.

The PRESIDING OFFICER. Without
objection, the Senate will procecd imme-,
.diately to the eonsideration of the bill.
Alr. BUMPERS. Mr. President, I ask
unanimeus consent that all after the en-
ucting clause be stricken and that the
lunguage of 8. 490, a3 amended, be ine
serted in lieu thereof.
The PRESIDING OFFICER. Th.¢ ques-
tion is on agreeing to the motion ¢f the
Benutor from Arkansas.

240
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ARCHEOLOGICAL RESOURCES PRO-
TECTION ACT OF 1878

Mr. UDALL. Mr. Bpeaker, T ask unan-
imous consent to take from the Speak-
er’s table the bill (ER. 1825), to protect
archeological resources on public lands
and Indian lands, and for purposes,
with Benate amendments thereto, and
concur in the Senate amendments with
an amendment.

The Clerk read the title of the bill,

The SPEAKER pro tempore. The Clerk
will report the Senate amendment and
the House amendment to the Senate
amendments.

The Clerk read the Senate amend-
ments and the House amendment to the
Senate amendments, as follows:

Benate amendments: Strike out all after
the enacting clsuse and insert:

BHORT TITLE AND TARLE OF CONTENTS

Szcrion 1. This Act may be cited as the
“Arch Res Pr Act

TABLE OF CONTENTS

Sec. 1. Bhort title and table of contents.
Sec. 3. Findings and purpose.

Sec. 3. Definitions.

Sec. 4. Excavation and removal.

Sec. 5. Custody of resources.

Sec. 0. Prohibited acts.

Sec. 7. Penalties.

Sec. 8. Civil damages.

Sec. 5. Rewards: forfeiture,

Sec. 10. Confidentiality.

Sec. 11. Regulations; |ntergovernmental co-

ordination.

Sec. 12 Bavings provisions, mining; rock
collection.

Sec. 1). Report.

FINDINGE AND PURPOSE

Szc. 2. (s) The Congress Ainds that-

(1) wsrchaeciogical resources on public
lands and Incian lands are an accessible and
trreplaceable part of tha Nation's heritage:

(2) these resources are Increasingly en-
dangered becauss of thelr commercial at-
tractiveness, and

13) existing Federal laws do Dot provide
adequale protecUon to prevent the loss and
destruction of these archseological ces
and aites resulting from uncontrolled
excavations and plllage.

(b) The purposs of this Act is to protact,
for the present and future benefit of the
American peiple, the archasological re-

sources and sites which ars on public lands

and Indian lands.
PITINITIONS

S£c. 3 As used I this Act—

is) The term “srchasological resource”
means any material remains of past human
ilfe or activities which are of archasological
interest, as determined under wuniform
regulstions promuigsted pursuant to this
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cal rescurces shall
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(2) the mctivity 13 undertaken for i
purposs of furibering archasoiogical kngw:
edge Io the public interssta;

(3) the archasclogical rescurces dertve
from public iands will remain the propest:
of the United States, and such resources anc

3
E%
&
gEESF a
§§g:;g55§

:
5

{C) tbe National Forest Bystem: and
(2) all other lands the fee title to which

sonian Institution;
{(d) The term “Indian lands” means land
the fee title to which is held by Indian

by the United States or subject to & restric-
tion wsgainst alienstion imposed by the
United States.

(e} The term “Indian tribe” means Any
Indian tribe, band, nation, or other organized
group or community. including any Alasks
or village corpo~

to, the Alaske Native Claims Bettlement Act
(85 Btat. 688).

(f) The term “person™ means an individ-
ual, corporation, partnerahip, trust, lnstitu-
tion. sssociation. or any other private en-
tity or any officer, employes, agent, depart-
ment., or instrumeptality of the United
Btates, of an Indian tribe or of any Btate or
political subdivizion thereof.

(g) The term “Btate” means any of the
fifty States, the District of Columbia, Puerto
Rico, Quam, and the Virgin Ialands.

EXCAVATION AND REMOVAL

Bzc. 4. (a) Any perscu may apply to the
Pederal land manager for & permit to exca=
wate or remove any archasclogical resource
located on public lands or Indian lands and
to carTy out activities associated with such
excavation or removal. The application shall
be required, under uniform regulstions une
der this Act, to contaln such information as
the Pederal Jand manager deemns DECessary,
locluding lnformation concerning the tims,
scope, and Jocation and specific purpose of
the propared work.

(b) A permit may be lssued pursuant to

PP tion under subsection (a) if the
Ped land ger delermines, pursuant
to uniform regulstions wunder this Act,
that—

(1) the sapplicant 15 qualified to carry out
the permitted activity;
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P of iated archeeological record:
and data will be preserved by a sultable m-
wersity, mus ‘m, of other scientific or edu.

cational lnst  tion; and -
{4) the & ity pursuant to such permt
88 mot inc .ustant with any mensgwmen:

plan applicadls to the rublic lands son.
esrned. -

(¢) If & permit lmued under this sectice
may result 1o barm 1o, or destruction of, amy
religious or cultural site, as determined iy
the Becretary af the Interior, before lssulng
such permit the Secretary shall notify anmy
Iodian tribe which may consider the wite
‘a8 having religious or cultural iorportance
Buch notice aball not bs deemad & disclosars
to the public for purposes of section 10,

(d) Any permit under this section shall
eontain such terms and conditions, pursuamt
to uniform regulations promulgsted under
this Act, as the Federal land manager emm-
cerned deems necessary Lo Carry out the pur-
poass of this Act, to insure compliance with
othar applicable provisions of law, and to

other rescurces involved.

{e) Each parmit under this section shall
fdentify the individual who shall be respon-
aible for out the terms and com-
ditions of the permit and for otherwise som-
piying with this &ct snd other law appli-
oable 10 the permitted activity.

{f) Any permit imrued under this sactien
may be suspended by the Federal land man~
ager upon bis determination that the per-
mittes bas violatsd any provision of ssctiom
6, or the terms and conditions of the permit
Any such perm!t may be revoked by such
Pederal land ger upon ntofl e
civil pepalty under section T(s) sguinst the
permittes or upon the permitise’s conviction
under section 7(b).

(g) (1) No permit shall be required under
this section or under the Act of June 8, 1908
(18 US.C. 431) for the excavation or removal
by any Indian tribe or member theroof of any
archasological resource located on Indisn
lands of such Indian tribe: Provided, That,
in the absence of tribal lsw regpulating the
excavation or removal of archasological re-
sources on Indian lands, an individual tribal
member sball be required 1o obtaln s permit
under this section or under the Act of Juns
B, 1906 (18 US.C. 431).

{3) In the case of any permits for the ex-
cavation or remova!l of any archaseclogical
resource locsted on Indian lands, the permit
may be granted only after obtalning the con-
sent of the Indian or Indlan tribe
such lands. The permit shall include such
terms and conditions as may be requested by
such Indian or Indian tribe.

(h) (1) No permit or other permission shall
be required under the Act of June B, 1908,
(18 US.C. 431-433) for any activity for which
& permit I8 lasued under this section.

(3) Any permit issued under the Act of
June 8, 1908, ahall remain In efect aocord-
ing to its terms and conditions following the
snactment of this Act. No permit under this
Act shall be required to carry out any activ-
ity under a permit fasued under the Act of
June 8, 1°06, befors the date of the enact-
ment of this Act which remains in effect a8
provided in this paragreph, and nothing in
this lt“ shall modify or affect any such

(1) Issuan-e of a perml! fr scconta—ce
with this section and applicsble regulations
shall Dot requ.re compliance with saction 108
of the Act of October 15, 1968 (B0 Btat 917.
18 UB.C. 470!).

CUSTODY OF RISOUACES

8sc. 5. The Secretary of the Intarior masy
promuigsie regulstions providing [or—
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{a) the exchange. wWhere approprists, be=
tween multable universities, museums, or
other scientific or educationa! institutions,
of archasciogical resources remoted from
public lands and, with the consent of the
indian or Indian tribe, Indian Jands pur-
suant to this Act, and

(b} the ultimats duposition of such re-
sources and other resources removed pure
suant to the Act of June 27, 1980 (18 UB.C.
480-480c) or the Act of June 8, 19008 (18
USC. Q31413).

Pollowing promulgation of regulations un-

der this section motwl any other

provision of law, such regulations shall gov-

era the disposition of archasological re-

sources removed from public lands and In-
dian lands pursuant to this Act.

PROMINITED ACTS

gzc. §. (a) No person may excavite, remove,

. OF otherwise alter or deface any

ogical resource jocsted on public

jands or lndian lands unless such activity is

pursuant to a permit lssusd under ssction 4,

8 permit referred to In saction €(h)(2), or

the exrmption contained in section 4(g) (1).

(0} No person may ssll, purchase,
axcbange, transport, receive or offer to sell,
purchast, or axchange any archasological re-
80 U such reso was d or
removed from public lands or Indian lands
1o violation of—

(1) the prohibition econtained in subsec-
tion (a); or

{3) any provision, rule. regulation, ardi.
pance, or permit in sffect under any other
provision of Federal law.

(¢} No person may sell, purchase, exchange,
transport, receive, or offer to sell, purchasse,
or exchange, in interstate or forelign eom-
merce, any archasological resource excava-
tad, removed, aold, purchased, exm
transportad, or received in violation of any
provision, rule, regulation, ordinance, or

t in eflect under Btata or local law.

(d) The prohibitions contained in this sec=
tion shall take effect ot the dats of the en-
scunent of this Aet. :

(e) Nothing in subsection (b)(1) of this
section ahall be desmed spplicable to any
person with respect to an cal re-

source which was in the lawfu) possesslon of
mbmmwlomuudmmﬂ-

ment of this
. PENALTIES
8zc. 7 () (1) Any person who violates any
prohibition contained in & regulation or per~
mit issued under this Act may be assessed o
elvil penalty by the Pedera! land manager
smeerned. No peoalty may be assessed under
the subsection unless such

[t 1] nlmo‘u:‘tdmmutymh
un regulations prom: tod
mummmhwm%h

:

regulstions sball previde that,
of & second or syl usnt viola=
any person, the amount of such eivil
¥ may be double the amount which
ave been sasested If such violatlon
¢ Brst violstion by such person.
nt of any peoalty asssssed under
on shall not exceed $1,000 for
stion or 83,000 in the case of a
subsequent violation.

person aggrieved by an order
8 civil penalty under parsgraph
0) may flle & petition for judicial review
¥ fueh order with the United Statas District
the District of Columbla or for
district in which such & person
transacts business. Such a petl-

;!.’E‘i
it

g

peeig
a
gg

:

!
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tion may only be filed within the thirty.
day period beginning on the éate the order
making such ssseasmment was lsued. The
eourt aball hear such action on the record
made befors the Pederal land manager and
shall sustain his action If it 4 supported by
substantial evidence on the record consid-
ered as & whols. :
t4) If any person fails t0 pay An ameas-

H 9085

tary of the Treasury is directed to pay. from

nalues and Snes eollecied under section
. A0 AmMOUnt egual to ope-half of such
penalty or fine. but Dot 1o excesd 8500. to
AnYy parson whe furnishes information which
leads to the finding of civil violation or ihe
eonviction of eriminal violation with respect
to which such penalty or fine was paid. If
several persons provided such information,
such amount ahall be divided among such
persons. No officer or employss of the United
Bilates or of any Biate or local government
who furnishes informstion or renders serv.

spect to which » viclation of secticn 6 oc-
curred and which am in the n of
any person, and all vehicles and equipment
of any person which were used in comnec-
with such viclation, may be (in the
of the court or sdministrative law
., &8 the case may be) subject to for-
feiture t0 the United States vpon—

(1) such person’s conviction of such vio-
lation under section T(b);

(2) sssessment of & civil penalty sgainst
such person under section 7(s) with respect
to such violation; or

{3) & determination by any eourt that
much archasological resources. vehicles, or

:

person is found or resides or transacts busi-
Dess, upon application by the United States
and after notice to such person, shall have
Jurisdiction to issue an order requiring such
person to appear and give testimony before
the Federal land manager or to appear and
produce documents before the Pederal land
manager. or both, and any failure to obey

(b) Por purposss of this section, damages
to ab archasciogical resource include—
(1) the archasological value of the re-

(2) the commercial valus of the resource;

g

(3) the cost of restoration and repair of
the resource and the sits involved.
REWARD, FORFEITURE
the certification of the

Bre. 9. (s) Upon
Pederal land manager concerned, the Becre-
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equipment were involved Lo such violation.

(c) In cases in which a viclation of the
prohibition contalned in section 8§ invoke
archaesclogical resources exacavated or re-
moved from Indian lands, the Pederal land
manager or the court, as the case may be,
shall provide for the payments to an Indisn
or Indian tribe involved of all damages col-
lected pursuant to section 8 and forfeitures
under this section.

. CONFRENTIALITY

8gzc. 10. Information concerning the nature
and locstion of any archasological resource
for which the sIcavation or removal requires

may not be made available to the public
under subchapter I1 of chapter & of title &
of the DUnited States Code or under any other
provision of law unless the Federal! land
manager concerned determines that such dis-
elosure would—

(s) furtber the purposss of this Act or
tm‘m of June 27, 1960 (16 US.C. 485-480c);
an

{b) not creats & risk of barm to such re-
sources or to the site at which such resources
are located.

REGULATIONS; INTERCOVERNMENTAL COORDINA+
v ToN

Bzc. 11. (a) The Seecretaries of the Interior,
Agriculture, and Defenss, after consultation
with other Federal land managers, Indian
tribes, and representatives of concerned Stats
agencies, and after public notice and hearing.
ahall promulgate such uniform rules and
reguiations ss may be appropriate to carry
out the purposes of this Act. Buch rules and

pro-
rules and reguiations, consist-
ant with the uniform rules and regulstions
under subsection (8), a3 may be appropriste
for the carrying out nf his functions and
suthorities under this Act.
BAVINGS PROVISIONS, MINING, BOCK
COLLECTION
Buc. 12. (s) Nothing in this Act shall be
construed to repeal or modify the mining or
mineral Jeasing laws of the United Btates.
{b) Nothing in this Act applies to, or
requires & permit for, the collection for pri-
wvate purposes of any rock or miners! which
is not an archaeological resource, as deter-
mined under uniform regulations promul-
gated pursuant to this Act.
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be subject to the consent of the Iudian of
Ingian tribe which owns or has jurisdiction
over such lands Following proamulgauon of
regulations under this section, notwithatand-
ing Any other provision of law, such regula-
wons ahall govern the dispoaiticn of archaso~
Jogical resources removed from public Jands
and 1odian lands pursuant to this Act.

PROMISTTED ACTS AND CLIMINAL PENALTIES

Bzc. 6. (a) No p may e te, re-
move, darnage, Or otherwise alter or deface
any archaeclogical resource located on public
tands or Indian lands unless such scuvity s

ursuant to a permit isaved under
&, & permit referred 10 In section 4(h) (2), or
the exemption contalned in section 4(g)(1).

{b) No person may sell, purchase, gxchange,
transport, receive, or offer to sell, purchase,
or exchange any archaesological resource If
such resourte was excavaisd or removed from
public lands or Indian lands in viclation of—

(1) the prohibition contained Io subsec-
i uwlmm rule, regulation, ord!

2) any i i i -
nni:m. or permit in efflect under any other
ilon of Federal law.

(¢) No person may sell, purchase, exchange,
transport, receive, or ofler to sell, purchase, or
exchange, in interstate or foreign commerce,
any asrchaeclogical resource excavated, re-
moved, scld, purchased, exchanged, trans-

, or received ln viclation of any pro-
.vision, rule, regulation, ordinance or permit
in effect under Btate or local law.

{d) Any person who knowingly viclates, or
counsels, procures, solicits or employs any
other person to violste, any prohibition con-
tained In subsection (a). (B), or (¢) of thia
section shall, upon conviction. be fined Dot
more than $10.000 or imprisoned not more
than 1 year, or both: Provided. however,
That Uf the commercial or archasological
value of the archasclogical resources
iInvolved and the cost of restoration and
repalr of such resources exceeds the sum of
#5.000, such person shall be fined not more
than §20.000 or imprisoned not more than two
years, or both. In the case of & second Or
subsequent such viclation upon convietion
such person shall be fined not more than
9100,000, or imprisoned not more than five
yeary, or both.

(#) The prohibitions contalned in this pec-
tion shall take effect on the date of the en-
actment of this Act. .

(1) Nothing in subsection (b)(1) of this
section shall be deemed applicable to any
person with respect to an archasological re-
source which was in the lawful possession of
such person prior to the date cf the enact-
ment of this Act.

(g) Nothing in subssction (d) of this sec-
tion shall be deemed applicable o any parson
with respect to the removal of arrowhesads
located on the surface of the ground

CIVIL PEMALTIES

%
?

{A) the archaeclogical or commercial valus
® ths archaeoiogica! resource involved, and

(B) the cost of restoration and repair of
e resource and the archasclogical site
ks ved.

regulations shall proride that, In
of & second or subseguent violation

CG. .SRESSIONAL RECORD —HOUSE

any person, the amount of such civil penalty
mmay be double tha amount which would have

(B) after a court in an action brought
under paragraph (1) has entered & final
J t up amemment of &
cirll penalty,

any district in which such person s found,
resides, or transacts business to collect the
penalty and such court shall have jurisdic-
tion to bear and decide any such action. In
such action, the walidity and amount of
such penoalty aball not be subject to review.

by subsection (a) ahall be conducted in
accordance with section B84 of title § of
the United States Code. The Federal land

the district court of the

prov,
information, such amount shall be di-
among such persons. No officer or em-
ployes of the United States or of any Btate
or local government who furnishes informa-
tion or renders service in the performance
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ef his oficial duties shall be eligible for
parment under this subsection.

(b) All archaeclogical resources with re-
spect to which & violation of subsection (a).
(b). or (c) of section 8§ occurred and which
are in the possession ©of any person, and
sl vehicles and equipment of any
which were used In connection with such
violation. may be (in the discretion of the
court or administrative law judge, as the
case may be) subject to forfeiture 1o the
United Stalas upOD—

(1) such person's conviction of such viola-
tion under section 6,

{3) azsessment of & civll penalty against
such person under section 7 with respect to
such violation, or

(3) s determination by any court that such

ogical resources, vehicles, or equip-
ment were involved Lo such violation.

(¢) In cases in which & viclation of the
probibition contained in subsection (a), (b),

Iands, the Pedera] land manager or the court,
&5 the case may be, shall provide for the pay-
ment to the Indian or Indian tribe involved
of all penalties collected pursuant to section

and for the transfer to such Indian or In-
tribe of all itema forfeited under this

CONTIDENTIALITT

Bec. 9. (s) Information concerning the na-
ture and Jocation of any archaeclogical! re-
source for which the exeavation or removal
requires & permit or other permission under
this Act of under any other provision of Fed-
eral law may not be made avallable to the
public under subchapter IT of chapter 5 af
title § of the United States Code or under
any othar provision of law unless the Pederal
land manager concerned determines that
such disclosure would—

(1) further the purpose of this Act or the
Act of June 27, 1960 (18 US.C. 465-480c), and

(2) not ereate & riak of barm to such re-
sources or to the site at which such resources
are Jocated.

(b) Notwithstanding the provisions of sub-
section (a), upon the written request of the
Oovernor of any State, which request shall
state—

E

(1) the specific aits or area for which in-
formation is sought,

(2) the purpose for which such Informa-
tion is sought.

(3) & commitment by the Governor to ade-
Quately protect the confidentiality of such
information to protect the resource from
commercial exploitation,
the Pederal land manager concerned ahall
provide to the Oovernor informatlon con-
ecerning the nature and location of archae-
ological resources within the Btate of the re-
quaesting Governor.

EEOULATIONS, INTEROOVERNMENTAL
CODRDINATION

Bzc. 10. (s) The Becretaries of the Interlor,
Agriculturs and Defenss and the Chairman
of the Board of the Tennessee Valley Author-
ity, after consultation with other Federal
land managers, Indian tribes, representa-
tives of concerned Btats agencies, and after
public notice and bearing, shall promulgate
such uniform rules and regulations as may
be approprists to earry out the purposes of
this Act. Buch rules and regulations may be
promulgated only after consideration of the
m of the Americaa Indisa Neliglous

Act (P2 Blat. 489; 42 U.5.C. 1996).
Each uniform rule or regulstion promulgsted
under this Act ahall be submitted on the
same calendar day to the Committee on En-
ergy and Natursl Resources of the United
Btates Benate and to the Committee on In-
terior and Insular Afairs of the United Biates
House of Representatives, and no such uni-
form rule or regulstion may take effect before
the expiration of a period of 50 calendar doys



H 9088

following the date of 1la Bubmissic such Mr. UDALL. Mr. Bpeaker. the amen
Comsmitires. ment to the Benste amendment to Ha.

1825, the Pro-

tection Act of 1979 would modify the
of HR

F

i
|

El

deems appropriste ad to changes or Improve-
ments needed in the provisions of this Act.
Buch report shall include a brief summary of
the sctions undertaken by the Secretary un-
der section 11 of this Act, relating to eo~
operation with private individuals

Mr, UDALL (during the reading). Mr.
Speaker, I ask unanimous consent that
the Benate amendments and the Houss
amendment to the Senate amendments
be considersd as read and printed in the

Recons. :
pro tempore. Is there

pose well.

‘The bill is not changed in its basies.
Archeological resources are protected.
State and privately owned lands are not
affected. Existing muitiple use activities
are not subjected to any additional sig-
nificant barriers which would inhibit
authorized uses of public lands,

Two modifications of the definition
of “archenlogical resource™ require ad-
ditional explanation. The first change is
that bullets and arrowheads are no
longer excluded from the definition. It
is still the intent of the authors and
supporters of this bill that only arti-
facts of true archeclogical interest will
be considersd “archeclogical resources.”

The BSPEAKER
objection to the request of the gentle-
man from Arisona?

Mr. LAGOMARSING. Mr. Speaker, I
reserve the right to object.

(Mr, LAGOMARSINO asked and was
mrph:r;nm 10 revise and extend his

Mr. UDALL. Mr. Bpeaker,
gentleman yield? /Wi, e

Mr. LAGOMARSING. I yiald
gentieman from Arizona, Wi
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Buch items as zolns, bottles, and bullets
are clearly pot intended to come uneler
the purview of this law unless fourd
within an archeological gite.
arrovheads located on the surface of the

H
:
.

5
!
:
:
Eéaasgiég.

3
g

rather than just the Secretary
Interior. It s my understanding
this change does not alter the intent
the section as expressed in the eollogm
between the gentleman from Arisoms
(Mr, Usatt) and the gentleman frow
California (Mr. Cravsen) during the de-
bate on the original House-passed ver-
sion (Conorrasionar Recorp of July 9
1879, 3). Is this correct?

Mr, The gentleman is correct

Mr. LAGOMARSINO. I thank &b«
gentleman.

Mr. Speaker, I rise in support of ER
1825, the Archaeological Resources Pro-
tection Act of 1975. First. I would i

hairmar

agreement on this important legialatior
to protect our Nation's irreplaceabl
treasures.

1 believe this legislation will be #
strong deterrent to protect ngainst the
wanton destruction of these invaluabk
archaeological resources and help pre
vent their plunder by a handful of
ple seeking personal gain

I am gratified that we were able
achieve this goal while at the same
permitting the individual eitizen
the recreational uses of the publie
including collecting those ftems
are not of true archaeological or scient!-
fic interest.

¥
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The language as it currently reads i
an important compromise with regard
to the specific coverage of the bill. The
mportant protections of the bill apply to
«archaeclogical resources™ as that term
is defined. We have specifically provided
suthority to the Becretary of the land
management agencies to promulgate re-
gulations to elaborate on which archoeo-

resources are covered and which
are not. While we provide him such
authority and responsibility to promul-
gate such regulations. it i equally im-
portant for us to provide him with a
elear understanding of our intention as
to which items we believe are archaeolo-
gical resources. In the legislation, we
bave defined to be material remains of
past human life or activities which are
of archaeclogical interest as determined
by regulations.
To guide the Becretary in promulgat-
ing the regulations, a list of items is pro-
vided which must be included in such
regulations. The list includes such things
as pottery, basketry, and other objects.
This does not, however, mean that each
of these items is automatically of arche

g
E
g
E
g
358

archeolog
ical interest. This is principally because
such jtems are collected for hobby pur-
poses by amateur collectors who are not
the enforcement targets of this bill

We intend that the hobby collector
of these items not be covered except in

it
E
:

:
;
f
!
?

if

EE, gg
3
E
§
E

]

regarding multiple uses has
retained in section 12(a). The lan-

¥
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guage of this provision clearly indicates
that the bill is not intended to require
pew permits to carry out the provisions
of the Archaeclogical Recovery Act of
1960 for example, or as requiring a per-
mit to conduct archeclogical surveys
prior to oll or gas drilling activities. In
short, provisions of existing law and
regulations were deemed sufficient by the
committee as they relate to multiple
uses of public lands and by passing this
act there is not intention to add a new
layer of administrative or procedural
delay which would impede approved ac-
tivities or projects on the public lands.

Mr, McCORMACEK. 1 am happy to
yield to the gentleman.
Mr., UDALL

perfectly legitimate use of public land.
We want to make sure that it continues.
, any collections people
may have had from past activities are
beyond the reach of this bill
Mr. McCORMACK. I thank the gen-
tleman for bis explanation and I do not
object to his request.
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confroniations with rabbits and other
distressing episodes, his fortunes would
be further depressed if he were to be
arrested on & BLM plece of ground be-
cause he found an arrowhead there.

O 1420

As HR. 1825 is presently written, would
the President of the United States in-
cur either » criminal sanction or s ecivil
sanction if he, perhaps in the company
of & Member of Congress, was found to
have picked up an arrowhead on BLM
lands or Forest Bervice lands?

Mr. UDALL. The anawer to the gentle-
man's question is no. I commend him
for helping us to try to tighten this up
and making it very clear the sort of thing
he fears will not occur.

Mr. BANTINI. How about miniballs?
The gentleman from North Carolina had
indicated that there was s copeemn
among some of his constituents that pur-
Joining a miniball might invite the
prosecutional wrath of the Federal Gov-
ernment. .

Mr. UDALL. We do not intend that
to happen, and we will make it very clear
that it does not happen in the report.

Mr. BANTINI. I thank the gentleman.

The EPEAKER pro tempore. Is there
objection to the original request of the
gentleman from Arizona (Mr. Upawr)?

There was no objection.

A motion to reconsider was lald on the

rahh.
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ARCHAEOLOGICAL RESOURCES
PROTECTION ACT OF 1079

Mr. ROBERT C. BYRD. Mr. President,
I ask that the Chair lay before the Ben-
ate a message from the House of Rep-
resentatives on H.R. 1825.

The PRESIDING OFFICER lald
before the Benate the following mes-
sage from the House of Representatives:

Resolved, That the House agree to the
amendment of the Benate to the text of the
bill (HR. 1825) entitled “An Act to protect
archaeological resources on public lands and
Indian lands. and for other purpeses”, with
the following amendment :

In lieu of the matter proposed by the
amendment of the Senate to the text of the
bill, insert:

BHORT TITLE

BrcTioN 1. This Act may be cited as the
“Archaeological Resources Protection Act of
1979°.

FINDINGS AND PURPOSE

Bzc. 2. (a) The Congress finds that—

(1) warchaeclogical ces on publie
lands and Indian lands are an accessible and
irreplaceable part of the Nation's heritage:

(3) these rescurces are increasingly
endangered because of thelr commercial
attractiveness;

(3) existing Pederal laws do not provide
adequats protection to prevent the loss and
destruction of these archaeclogical resources
and sites resulting from uncontrolied exca«
vations and pillage; and

(4) there is s wealth of archaeological
information which bas been legally obtained
by private individuals for moncommercial
nrpun:u ;t: which eould woluntarily be
made & ¢ to professional archaeologists
snd institutions. i

{b) The purpose of this Act is to secure,

the present and future benefit of the
American people. the prolsction of archaeo-
logical resources and sites % hich are on pub-
lic lands and Indian lands, and to foster
increased cooperation and e e of
Information between governmental authori-
Ues, the professional archaeological eom-
Eunity, and private individuals having col-
lections. of arecaeciogical resources and dsta
Which were obtained before tbe date of the
tmactment of this Act.

CONGRESSIONAL RECORD — SENATE

BETINTTIONS

Src. 3 As used In this Act— .

t11 The term “archaedlogical resource
means any material remains of past human
life or sctivities which are of archasoloxical
interest. as determined under uniform repu-
Iations promulgated pursuant to this Act.
Such regulations eontaining such delermina-
tion shall incliude, but not be limited io:
potiery, baskelry. boities, weapons. weapon
projectiles. tools, structures or portions of
structures, pit houses. rock paintings. rock
earvings, Intaglics, graves. human akeleial
materials, or any portion or piece of any of
the foregoing items. Nonfossllized and fossll-
wred paleontological spezimens. or ADY portion
or piece thereo!l. shall not be considered ar-
ehasological resources. under the rejulations
under this paragraph. uniess found in an ar-
chaeological context. No item shall be trented
as an archaeological resource under regula-
tions under this pu:fr‘ph uniess auch lem
is at least 100 years of age. e

(2) The term “Pederal land manag
means, with respect 1o any public landa. the
Becreiary of the department, or the head of
any other agency or instrumentality of the
United States. having primary management
suthority ever such lands. In the case of any
public lands or Indian lands with respect 10
+vhich no deparitment, agency, or lnstrumen=
tality has primary management authority.
such term means the Becretary of the In-
terior. If the Becretary of the Interior con-
sents, the responsibilities (in whole or In
part) under this Act of the Becreiary of any
department (other than the Depariment of
the Interior) or the head of any other agency
or instrumentality may be delegaied Lo the
Becretary of the Interior with respect 10 any
land managed by such other Becreiary or
ageney head. and in any such case. the term
“Federal land manager’ means the Becreiary
of the Interior,

13) The term “public lands” means—

tA) lands which are owned and adminis-
tered br the United States as part of—

(1) the national park system,

(11} the nationa! wildlife refuge system,
or

(111) the nationsl forest system: and

(B) all other lands the fee title Lo which is
beld by the United States. other than lands
on the Outer Continental Shelf and lands
which are under the jurisdiction of the
Bmithsonian Institution;

(4) The term “Indian lands™” means lands
of Indian tribes. or Indian individuals, which
are either held In trust by the United States
or sublect to a restriction sgainst alienation
imposed by the United States. except for any
subsurface interests In lands not owned or
eontrolled by an Indian tribe or an Indian
individual,

{8) The term “Indian tribe” means any
Indian tribe. band. nation, or other orga-
nizred group or community. including any
Alaskan Native village or reglonal or village
corporation as defined in, or established purs
suant to, the Alatka Native Clauns Beltle.
ment Act (B5 Btat. 688),

(6) The term “person”™ means an indi-
widual, corporation, partnership. trust, insti-
tution, association. or any other private en-
tity or any officer, employee. agent. depari-
ment, of instrumentality of the United
Btates, of any Indian tribe. or of any Siate
or political subdivision thereof.

(7) The term "State” means any of the
fifty States. the District of Columbia, Puerto
Rico, Ouam, and the Virgin Islands.

EXCAVATION AND REMOVAL

Brc. 4. (a) Any person may apply to the
Pederal land manager for s permit to exca-
wate Of remove any archaeclogical resource
located on public lards or Indian lands and 0
carry out astivities associated with such ex-
eavation or removal. The application shall

247

STy

be required. under uniform regulations un-
der Lhis Acl. 10 contain such Information as
the Federa! land manager deems nocesary,
Including Informaticn conceruiug the tine.
»~ope. And location and specific purpose of
the propo~ed work

101 A permit may be lsaucd pursuant 1o an
apphication under subsectuion 1@y if the
Federal land manager determines pursiant
1o uniform regulations under this Act thai—

t1) the apphicant I» qualified. 1o carry out
the permitied activity,

121 the activity Is undertaken for the pur-
pose of furthering archaeological knowledge
in the public Interest,

13) the archaelogical resources which nre
excavaled or removed from public lands will
remaln the property of Lthe United States. und
such resources and copies of associnted or-
choeological rezords and data will be pre-
served by a sultable university. museum. or
other scientific or educational institution,
and

4) the activity pursuant 1o such permit is
BOt juconsistent with any management plan
applicable to the public lands concerncd.

ic) If & permit iszued under this section
may result in harm to. or desiruction of, any
religious or cuitural site, as determined by
the Pederal land manager. before wssulng
such permit, the Pederal land manager shall
notify any Indian iribe which may consider
the site as having religions or culiural im-
portance. Buch notice shall not be deemed
8 disclosure 1o Lhe public for purposes of
section 9.

(d) Any permit upder this section shall
eontain such termis and conditions, pur-
suant to uniform regulations promulgated
under this Act. as \he Federal land manager
concerned deems necessary 1o carry out the
purposes of this Act

(¢) Each permiit under this section shall
identify the individua! who shall be re-pon-
sibie for earrying out the terms and con-
ditions of the permiL and for otherwise com-
pIFing with this Act and other law applicable
o the permitted activity,

(1) Any permit issued under this seciion
may be suspended by the Federal land man-
ager upon his determination that the per-
mittee has viclated any provision of sul-
section (a), tb). or (c) of section € An¥y
such permit may be revoked by such Federal
land manager upon assessment of a eivil
penaity under section 7 against the permities
or upon the permiliee’s cobviclion under
section €.

(g} (1) No permit shall be required under
this section or under the Act of June 8, 1800
(16 U.8.C, 431). for the excavaiion or Te-
moval by any Indian tribe or member there-
of of any archaeclogical resource located on
Indian lands of such Indian tribe, except
that in the absence of tribal law regulating
the excavation or removal of archaeological
resources on Indian lands. an Individual
tribal member shall be required to oblain
& permit under Lhis section.

(3) In the case of any permits for the
excavation or removal of any archaeclcgical
resource located on Indian lands, the permit
may be granted only after obtaining the
consent of the Indian or Indian tribe owning
or having jurisdiction over such lands The
permit shall Include such terms and con-
ditions as may be requested by such Indian
or Indian tribe.

(h)tl) No permit or olher permission
shall be required under the Act of June 8.
1908 (1o UBC. 431-433). lor any activity
for which a permit Is lssued under this
section.

(2) Any permit lssued under the Act of
June 8, 1908, shall remain in effect According
to its terms and conditions following the
enactment of this Act. No perimit under this
Act shall be required 10 SArFY out any activ-
ity under & permit issucd under the Act of
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June § 1906 shall remain In effect acy 114
meat of this Act which remans ln ..ecl
as provided in this paragraph. and nothing
i this Act shall modify or affect any such
permit.
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such person shall be fined not more than
820000 or Imprisoned not more than two
years, or both. In the case of & second or sub-
sequent such viclation upon conviction such
person shall be fined not more than 8100.000,

11y Issuance of & permit In accor ce
with this section and applicable regulatious
shall not require compliance with section
106 of the Act of October 15, 19680 (80 Stat,
P17. 16 USC_470r).

1) Upon the written request of the Gov-
ernor of any State, the Federal land man-
azer shall lssue & permit subject to the
provisions of subsections (b)(3), (b)(4),
ie). (e), f). (g). (h), and (1) of this sec.
tion for the purpose of conducting archaso-
logical research. excavation, removal, and
curation, on behalf of the State or Its edu-
cational institutions, to such OGovernor or
to such designes a3 the Covernor deems
qualified to carry out the intent of this
Act.

CUSTODY OF RESOULACTS

Brc. B. The Be:rvtary of the Intarior may
promulgate regulations providing for-—

(1) the sxchange. where apprcpriate, be-
tween sultable universities, mureums or
other sclentific or educational institutions,
of archasciogical resources removed from
public lands and lndian lands pursuant to
this Act, and

(2) the ultimate disposition of such re-

sources and other resources removed pur-
suant to the Act of June 27, 1980 (16 US.C.
489-469c) or the Act of June 8 1908 (10
UEC. 431-422).
Any exchange or ultimate disposition under
such regulation of archaeclogical resources
excovated or removed [rom Indian lands
sha!l be subject 10 the consent of the In.
dian or Indian tribe which owns or has
jurisdiction over such lands, Following pro-
mulgation of regulations under this section.
notwithsianding any other provision of law,
such regulations shall govern the disposition
of archaeociogical resources removed from
publiic lands and Indian lands puuuam w0
this Act.

PROMIBITED ACTS AND CAIMINAL PENALTIES

Erc. 6. (a) No person may excavate, re-
move, damage, or otherwise alter or deface
any archaeological resource locsted on pub-
lic lands or Indian lands unless such ac-
LIty I8 pursuant Lo a permit issued under
section 4, & permi: referred to in seclion
4:1112), or the exemption coniained 1D sec~
ton 41g1tl).

1b) No person may sell. purchase, ex-
chiange, transport, receive, or offer to rell,
purchase, or exchange any archaeoclogical re-
source if such reiource was excavated or re-
miwved from public lands or Indian lands in
vivlation of—

1}) the prohibition contained in subsec-
o a), or

12) any provision, rule. regulation, ordi-
naunce. or permit iu eflect under any other
provision of Federal law.

ic) No person may sell, purchase, ex-
chonge, \ransport, receive, or ofler Lo sell,
purchase, or exchange. in intersiate or for-
eign commerce, any archaeological resource
excavnled, removed, sold. purchased, ex-
chuuped. transported, or received In viocks-
tion of any provision, rule, regulation, ordi-
nance, or permit iu effect under State or
local law.

1d) Any person who koowingly viclates, or
counsels, procures, solicits, or employs any
other person to violate. any prohibition cou=
tnined in subsection (&), (B), or () of this
section shall. upon conviction, be fined not
more than $10.000 or Imprisoned not more
than oue year. or both: Provided. however,
That if the ccmmercial or archaeoclogical
vajue of the archarological resources involved
aud the cost of restoration and repair of
such resources exceeds the sum of $5.000.

© Judyinent

or lmpr d not more than five years, or
both.

(¢) The prohibitions contalned in this
section ahall take effect on the date of the
enactment of this Act.

(1} Nothing in subsection (b)(1) of this
mection lhall be deemed lppm:nhli to ln!

resp t0 an areh gical re-
sourcs whlch was in the lawful possession of
such perion prior to"the date of the snact-
ment of this Act.

(g} Nothing in subsection (d) of this pec-
tion shall be deemed applicable to any per-
son with respect to the removal of ArTow-
heads located om the surface of the ground

CIVIL PEMALTIES

Brc. T. (8) (1) Any person who violates any
prohibition contained in an applicable regu-
lation or permit lssusd under this Act may be
amesed & eivil penalty by the Pederal land
manager concerned. No penalty may be as-
sessed under this subsection unless such per-
son is given motice and opportunity for &

with respect to such viclation. Each
viclation aball be & separate offense. Any
such civil penaity may be remitted or miti-
gated by the Federal land manager con-
eerned

(2) The amount of such penaity shall be
determined under regulations promulgated
pursuant to this Act, taking lAto account,
in addition to other factors—

{A) the archaeclogical or commercial value
of the archasological resource involved. and

(B) the cost of restoration and repair of

the resource and the archasological site In-
volved.
Buch regulations shall provide that. in the
case of & second or subsequent violation by
any person, the amount of such civil penalty
may be double the amount which would have
been masessed If such violation wers the
first violation by such person. The amount
of any penaity sasessed under this subsec-
tion for any violation shall not exceed an
amount equal to double the cost of restora-
tion and repair of resources and archaeolog-
lcal sites damaged and double the fair mar-
ket value of resources desiroyed or not re-
covered.

i3) No penalty shall be assessed under this
section for the removal of arrowheads located
on the surface of the ground.

{b){1) Any person aggrieved by ap order
assessing & civll penalty under sub lon
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M o hear and decide any such action In
-dch action, the valldity and amount of such
penalty shall not be subject to review,

{¢) Hearings held during proceedings for
the assessme@nt of ¢ivil penalties suthorized
by subsection (8) shall be conducted In ac-
cordance with se:tion 554 of title 5 of the
United States Code. The Federal land mana-
ger may lssue subpenas for the attendance
and A ¥y of wit and the produc-
tion of relevant papers. books. and docu-
ments. and sdminister oaths. Witnesses sum-
moned shall be paid the same fees and mile-
age thai are paid 10 witnesses in the courts
of the United Btales. In case of contumacy
or refusal to obey & subpena served upon any
person pursuant to Lhis paragraph, the dis-
trict court of the United Btates for any dis-
trict in which such person is found or re-
sides or transacts business, upon application
by the United Btatas and after notics to such
person, thall have juriadiction to issue an
order requiring such person to appear and
give tastimony befors the Pederal land man-
ager or 1o appear and produce documents be-
fore the Pedars! land manager. or both, and
any fallure to obey such order of the ecourt
may be punlshed by such court as a contempt
thereof

‘Bec. 0 (a) Upun t'm certification of un
Federa]l land manager concerned, the Bee-
retary of the Treasury is direzted to pay from
penalties and fines collected under sections 8
and T an amount equal to one-half of such
penalty or fine, but not to sxcesd 8500, to
any person who furnishes information which
leads to the finding of a civil viclation, or
the conviction of criminal violaticn, with
respect to which such penalty or fine was
paid. If several persons provided such in-
formation, such amount shall be divided
among such persons. No officer or employee
of the United States or of any State or losal
government who furnishes information or
renders service in the performance of his
official duties shall be eligible for payment
under this subsection.

(b1 All archasological resources with re-
spect to which & violation of subsection ia),
Ib), or tc) of section 8 occurred and which
are in the possession of any person. and all
vehiclies and equipment of any person which
were used in connection with such violation,
may be (in the discretion of the court or
sdministrative law judge. as the cate may
be) subject to forfciture to the United
Btates upon—

(1) such person’s conviction of such vio-
lation under section 6.

(H11 nt of & eivil penalty against

is) may file & petition for judicial review of
such order with the United Biates District
Court for the District of Columbis or for any
other district In which such s person re-
sides or transacts business. Buch a petition
may only be flled within the 30-day period
beginuing on the date the order making such

nt was i d. Tle court shall hear
such action on the record made before the
Federal land manager and shall susisin his
action if it is supported by substantial evi-
dence on the record considered as a whole.

123) If any person falls 1o pay &N assess~
ment of & civil penalty— .

(A) after the order making the assessment
has become a final order and such person has
not filed & perition for judiclal review of the
order in accordance with paragraph (1), or

(B) after & court in an action browwht
under paragraph (1) has entered a fnal
bolding the of acivil

penalty,

the Federal land managers may resguest the
Attorney Oeneral to institute a civil action
in & district court of the United Stales for
any district in which such person is fouud,
resides, Oor transacts business 1o collect the
penalty and such court shall have jurisdic-
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such person under section 7 with respect to
such viclatien. eor

13) & determination by any court that such
archaeologizal resources. vehicles, or equip-
ment were involved tn such violation.

te) In cases in which a viclation of the
prohibition contained In subseciion (am),
ib).or 11 of section 8 involve archacalogieal
resolrces excavated or removed from Indian
lands, the Federal land manager or the court.
23 the case may be. ghall provide for the
payment to the Indian or Indian tribe in-
volved of all penalties collected pur-uant tp
section 7 and for the transfer 1o such Indian
or lndian tribe of all items forfeited under
this setion.

CONTIDENTIALITY

Brc. B (n) Information concerning the na-
ture and location of any archaenliogi=al re-
source for which the excavation or removul
reouires & permit or other permission under
this Act or under any other provision gof
Federal law may not be made aviailable teo
the public under subchapter IT of chapier §
of the United States Code or under any other
provision of law unless the Federal land
manager concerncd delermines that such
disclosure would—
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111 further the purposcs of Lhis Ac: or the
Act of June 27.1960 (16 U.SC. 489-4085c) . and

12} not creale & risk of harm 1o such re-
sources or 10 the site at which such resources
are located.

1b) Notwithstanding the provisions of sub-
seciion (a). upon the writlen request of the
Oovernor of any State, which request shall
SlAle—

(1) the specific site or area for which in-
formation is sought,

(2) the purpose for which such informa-
tion is sought,

(3) a commitment by the Oovernor to ade-
quately protect tbe confidentiality of such
information to protect the resource from
commercial exploitation,
the B 1 land manager concerned ghall
provide to the Governor information con-
cerning the nature and location of archaeo-
logical resources within the State of the re-
questing Oovernor.

RLGTLATIONS. IXTERCOVERN MENTAL
COORDINATION

Brc. 10. (s) The Secretaries of the Interior,
Agriculture and Defense and the Chalrman
of the Board of the Tennessee Valley Authors
ity, after consultation with other Federal
land managers, Indian tribes, representatives
of concerned State agencies, and after public
notice and hearing. shall promulgate such
uniform rules and regulations as may be ap-
propriate to carry out the purposes of this
Act. Buch rules :fnd nmlalon; n:tg ‘:
promulgsted only after consideration
provisions af the American Indian Religious
Freedom Act (92 Stat. 469: 42 USC. 1906).
Each uniform rule or regulation promuigated
under this Act shall be submitted on the
same calendar day to the Committee oD
Taergr and Natural Resources of the United
States Senate and to the Committee on In-
terior and Insular Affairs of the United
States House of Representatives, and no such
uniform rule or regulstion may take effect
before the expiration of s period of ninety
ealendar days following the date of its sub-
mission to such Committees.

(B) Easch Pederal land manager shall
promulgate such rules and regulations. con-
sistent with the uniform rules and regula-
tions under subsection (&), &3 MAy be ap-
propriste for the carrying out of his fune-
tions and authorities under this Act.

COCPIRATION WITH PRIVATE INDIVIDUALS

Brc. 11. The Secretary of the Interior shall
take such action as may be necessary, con-
sistent with the purposes of this Act, to fos=
ter and improve the communpication, ¢o-
operation, and exchange of information
between—

(1) private individuals having coliections
of archaeclogical resources and data which
were obtained before the date of the enacte
ment of this Act, and -

(3) Pedera! suthorities responsible for the
protection of archaeological resources on the
public Jands and Indian lands and profes-
slonal archaeclorists and associations of
professional archaeclogists.

In earrying out thir section, the Becratary
shall, to the extent practicable and consistent
with the provisions of this Act, make efforts
10 expand the archeological data base for the
archeological resources of the United States

h incressed cooperation between pri-
vate individuals referred to in paragraph (1)
and professional archeologists and archeo-
logical organizations.

- BAVINGS PROVISIONS

Bee. 12. (s) Nothing In this Act shall be
construed to repeal, modify, or impose addi-
tional restrictions on the activities per-
mitted under existing laws and suthorities
felating to mining. mineral leasing. reclama~
tion, and other multiple uses of the public
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(b) Nothing in this Act applies 1o, or re-
gquires & permit for. the collection for pri-
vate pul of any rock, cein. bullet, or
miners! which 48 Dot an archeological re.
source. as determined under uniform reguls-
tions promulgated under section 3(1).

(€) Nothing in this Act aball be construed
to affect any Jand other than public land or
Indian land or to aflect the lawiul recovery,
eollection, or sale of archeological resources
from land other than public land or Indian
land.

BIPOST

Bzc. 19. As part of the annual report re-
quired 1o be submitied to the specified com=
mitiees of the Congreas pursuant to section
Bic) of the Act of June 27, 1980 (74 Btat
220; 16 U.8.C. 460-460a), the Becretary of the
Interior shall comprehensively report as a
separats component on the activities carried
out under the provisions of this Act, and he
shall make such recommendations as be
deems appropriate as to changes or Lmprove-
ments needed In the provisions of this Act.
Such report shall include a brief summary of
the actions undertaken by the Becretary un-
daer section 11 of this Act, relating to coopera-
tion with private individuals.

Resolved, That the House agree to the
wnmmdm&nu to the title of the

Mr. DOMENICI. Mr. President, as this
legislation is being passed into law I
reiterate my position on what this leg-

islation EF and does not do.

This WAs necessary in order to give
Federal land managers the authority to
protect archeological sites from piracy
and pillage. A court ruling in the ninth
circuit voided the old law.

Archeological resources in this bill are
defined 50 as to insure only those arti-
facts of true value as antigquities are
preserved. They must, for example, be
100 years old.

A system of civil rather than criminal
penalties is established to insure that
general users of public lands will not
be subject to criminal prosecution in
the event of controversy.

This bill also provides the Governor
of any State the suthority to request a
Federal land manager to grant a permit
for the purpose of conducting archeo-
logical research. This is meant to ex-
pand and simplify the procedure for use
of the public lands and to open them to
wider use. An example would be a Boy
Bcout troop requesting the Governor for
permission to explore public lands for
arrowheads, bullets, or coins,

In the course of the hearings on this
bill, I consistently stressed that the Fed-
eral land managers can help to protect
the archeological resources through the

ucation . Ed

sources and how to best protect them.
Mr. President, in New Mexico we have
archeological sites containing Mimbres
artifacts which are extremely valuable.
There are those who invade public lands
with bulldozers and ravaze antiqu'.es
for profit. They must be stopped. We al-
50 have literally tens of thousands of
citizens who enjoy exploring the public
lands with a genuine interest in the
history and background of their home
towns. Their rights to enjoy the lard-
must also be protected. This legislation
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will put teeth in the law to stop the
criminal tut also protects and expands
the use of the lands by all Americans who
will now better understand how to pro-
Lect them.

1 yield to the Senator from Oregon.

Mr. HATFIELD. Mr. President, what
is the parliamentary situation?

‘The PRESIDING OFFICER. A mes-
sage from the House on HR. 1825.

Mr. HATFIELD. Mr. President, I see
the manager of the bill is here on the
majority side. I was going to move to
adopt the House amendments,

Mr. President, I yield to the Senator
from Arkansas.

Mr. BUMPERS. Mr. President, this
measure will protect archeoclogical re-
sources located on public and Indian
lands. H.R. 1825 was first passed by the
House of Representatives on_July . On

the approv € -
with an amendment in the

ure 14} 7

e OFFICER. The time
eil' ':h: Benator from New Mexico has ex-
P

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the Sen-
ator may proceed for 1 minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BUMPERS. Mr. President, for the
benefit of my colleagues, I would like to
expéahbi the major changes which were

(3

ol H.R. 1825,

st ed age of an archeological
resource, The Eenate-passed provision
defined an archeological resource as be-
ing &t least 50 years of age while the
House substitute amendment would de-
fine an archeological resource as being at
least 100 years of age. Although the Sen-
ate 50-year provision would protect add!-
tional resources, there is general agree-

ment_th or the purposes of this act.
the {Q0-yearprovision is reasonable and
accePLADIE.

Becond. Permits for excavation. The
House substitute text provides that upon
the written request of & Governo
Btate, a Federal lJand manage ue
a8 permit for the purpose of conducting
archeological research. The Senate-
passed provision would maintain the ex-
isting procedures for issuance of permits,
that iz, permits would be issued only by
the Federal land manager. In the substi-
tute text s permit issued to a Governor
on behalf of a State or its educational
institutions, would be subject to most of
the restrictions applicable to private per-
mittees.

In light of the longstanding Interest
by the States and their educational in-
stitutions to conduct research on lands
within the State and the ongoing efforts
by the Pederal land managing agencies
to cooperate with the States in the iden-
tification of significant archeological re-
sources, this amendment is ecceptable
and is supported by the sponsors of the
Senate companion measvse and the
members of the Energy and Natura) Re-
sources Committee.

Third. Exemption from eivil nnd

mina] punishment for persons remov-
rom the surface of the

any.
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grourd. While this amendment  ac-
¢optable Lo the sponsors of the leg.  .fon

and the members of the committee, it
should be noted that
heads is prohibied un

cl.
Bervice Organic Act. and would not be
allowed on Indian lands without an ap-
propriate permit. In addition, the re-
moval of arrowheads without a permit
should not be permitted near sites where
investigations and excavations are un-
derway or where areas are protected by
signs. Persons collecting arrowheads
should be familiar with the guidelines of
the various land managing agencies and
the ulo?um where such activity is per-

tted.

Pourth. Ninety-Day Congressional Re-
view Period for Regulations. The House
substitute text provides that final regu-
lations promulgated under the act shall
heads is prohibited under the 1906 An-
be transmitted to the Committee on En-
ergy and Natural Resources of the Ben-
ate and the Committee on Interior and
Insular Affairs of the House of Repre-
sentatives and shall Jay before the com-
mittees for §0 days before they become
effective.

Finally, I want to emphasize that the
effectiveness of this legisiation can be
greatly enhanced by efforts to inform
the public about tne importance of our
archeological and cultural resources. The
Federal managers can help to protect the
archeological resources through the edu-
cation of the visitor. Educationel ma-
terials, interpretive programs, and so
forth, will help the visitors to understand
and appreciate the cultural resources lo-
cated on public lands and Indian lands
and the need for their protection.

Mr. HATFIELD. Mr. President. I rise
in support of HR. 1825 as amended by
the Senate and the House. I compliment
the Senator from New Mexico (Mr,
Domexicr for his hard and frujtful woerk
in bringing agreement and solution of
the problems presented by archeological
depredation on public lands.

The major House amendments to the
Eenate amendments modify the original
House-pzssed bill in the following ways:

Although the definition of “archeologi-
cal resources” no longer specifically ex-
cludes bullets and arrowheads, these
items along with coins are given special
consideration so that byists peed not
fear Federal penalties.

It is the
porters of this bill that

ue archeological § ¥ =
sider cheological resources,”

Such‘items as coins. bottles, and bul-
lets are clearly not Intended to come
under the ‘purview of this law unless
found within an archeological site. While
arrowheads located on the surface of
the ground may be considered “archeo-
logical resources.” and permits may be
required to remove them, no civil or
criminal penalties may be imposed. As
stated, other acts also regulate the re-
moval of arrowheads.

1 fcel that we should be honest and
warn that the taking of arrowheads may
be prohibited by other laws and other
regulations on some public lands such

of the authors and sup-
only artifacteofl
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as national parks. However, the inten
of this bill {n this matter is to educals
not punish. We do not Intend to affect
activities such as the Boy Beouts had
a few years ago where merit badges were
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Mr. DOMENICI. Mr. President. I origi-
Jally introduced that bill as 8. 490. What
we have agreed to today 13 an improve-
ment. I wholeheartedly support it. There
is a need. I thank the Benator from Ar

awarded for arrowhead collecting. Under| kansas for bringing it here today.

& proper land ethic, these activities are
being curtalled, modified, or eliminated
as education and knowledge of our ac-
tions increase. Education is the key.

I have been interested in this legis-
lation from a number of viewpoints.
Bome archeological depredation has oc-
cwrred in Oregon. A goodly number of
constituents in Oregon are legitimate
public land users: Hikers, rockhounds,
collectors, explorers, wanderers, and per-
sons who like to poke around for funm,
picking up arrowheads, old bottles, and
old metal. Bome of these persons use
metal detectors in their pursuits, In Ore-
gon, there are three companies manu-
facturing metal detectors. They have
made positive contributions to this leg-
islation. They have not opposed the leg-
falation as they agree with the goals of
protecting our “archeological resources.”

I have some questions for the distin-
guished chairman of the Parks, Recrea-
tion, and Renewable Resources Subcom-
mittee,

1 would like to know what impact this
Jegislation would have on an individual
citizen who picks up arrowheads, bottles,
coins from Federal land and brings them
home for a collection?

Mr. BUMPERS. Mr. President, in an-
swering the distinguished Benator from
Oregon (Mr. Harririp). First, anyone
engaging in the activities you describe
before enactment of this legislation may
retain any collection after enactment if
_AIChenlog eSO a3 in the

- s pplies 1o the collec-
tion for private purposes any rock, coin,
bullet which is-not an archeological re-
source. The collection of arrowheads
found on the surface of the ground is
not & civll or criminal violation, under
this act. However, as the Benator
stated, arrowhead removal may be cur-
rently prohibited on certain Federal
lands, such as national parks.

Mr. HATFIELD. Does this legislation
limit the use of metal detectors on public
lands?

Mr. BUMPERS. This legislation does
not affect the use of metal detectors on
public lands. If it is Jegal to use metal
detectors currently, this act does not
diminish that use. 1f it is illegal to use
metal detectors, as in national parks,
this act does not allow such use.

Mr. President, the House substitute
language is acceptable to the Senate
sponsor of this legislation and to me, I
urge thalt the BSenate concur in the
amendments of the House. Mr. President,
I move that the Benate agree to the
House amendments.

The PRESIDING OFFICER. Without
objection, the motion is agreed to.

Mr. ROBERT C. BYRD. Mr. President,
1 move to reconsider the vote by which
the motion was agreed to.

Mr. DOMENICI. Mr, President, T move
to lay that motion on the table.

The molion Lo lay on the table was
agreed to.
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ARCHEOLOGICAL RESOURCES PROTECTION ACT

OF 1979, AIIENDHENT

P.L. 100-588 see page 102 Stat. 3983

DaTES OF CONSIDERATION AND PASSAGE

House: July 36, October 19, 1988

Senate: Octoder 14, 1088
House Report (Interior and Insular Affairs Commitiee)
No. 100-791, July 26, 1988 [To accompany H.R. 4068)

Senate Report (Energy and Natural Resources Committee)
No. 100-566, Sept. 30, 1988 [To accompany H.R. 4088)

Cong. Record Vol. 134 (1988)

The Senate Report is set out belovw.
SENATE REPORT NO. 100-566
(page 1)
mcmmiuamwmmtwmuwmhm
referred the Act (HR. ) to amend the Archaeological Resources
Protection Act of 1979 to strengthen the enforcement ions of

that Act, and for other purposes, ha considered same, re-
ports favorably thereon with an mcz!dl:mt and recommends that

the Act, as amended, do pass.

Purrosz or THE Mzasune
The purpose of H.R. 4068 is to stren the Archaeological Re-
sources Protection Act of 1979 to it attempted excavation, re-

moval, or defacing of archaeclogical resources, and to reduce the
felony threshold value of illegally removed artifacts to $500.

BACKGROUND AND NEED

The Archaeclogical Resource Protection Act (ARPA) was passed

hlﬂbtompondbincnuedmddhmndknﬁlx

ological resources on Federal and Indian lands. ARPA requires a

permit for excavation or removal of archaeological resources from

these lands, prohibits removal without such a permit and prohibits

the sale of illegally obtained archaeological resources. A also
criminal penalties for violations of the provisions of the

based on the value of the archaeological resources.

3683
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LEGISLATIVE HISTORY
SENATE REPORT NO. 100-366
(pege 3)

Diﬂculﬁuhannrhoninudum.ﬁuncﬂochndcumt
u\d vandalism of archaeological sites. Lack of funding

ox nd nciu for enforcement makes protection difficult.
S\ lem centers around obtamm ury convictions with

the I‘clony reshold of $5,000. Curnnt!; A provides for felony

penalties if u.olt.hcmhuoopcalmoumhw!vd in the

oﬂonnudtboeutol‘mtoutionmdu of that resource
uuodt&.ooo D.urm.tnmﬂu value of archaeological re-
damaged entails professional evaluation often t to

H..'E 40&8 addresses these concerns b brondo o% the lut.hority
of ARPA to prohlh:t attempted ucwa n, rem
dafum’ of archaeological resources and by decreasing the fcony
threshold value of illegally removed artifacts to $500.

LecisLarTve HisTory

H.R. 4068 passed the House on July 26, 1988. A similar measure,
8. 1814, was introduced by Senator menici on June 8, 1987. A
was held on both measures by the Subcommittee on Public
Lands, National Parks and Forests on September 14, 1988.
At the business meeting on Thursday, September 22, 1988, the
Senate Committee on Energy and Natural Resources ordered HR
4068, as amended, favorably reported.

Coyurrrzs RECOMMENDATIONS AND TABULATION OF VorEs

The Senate Committee on Ene and Natural Resources, in
open business session on Thursday, September 22, 1988, by unani-
mous voice vote of a quorum ruent, recommends that ‘the Senate
pass H.R. 4068 if u.ncnded. as ducnbod herein.

CoMMITTERE AMENDMENTS

During the consideration of H.R. 4068, the Committee ndoﬁud
one amendment. The amendment would remove language in H.R.
4068 that would have deleted the current requirement in ARPA
that a resource protected under the Act must be “of archaeological
interest.”At a h before the Subcommittee on Public Ll.ndl.
National Parks and Forests, the Park Service testified that the def.
inition of “archaeological resource” is clear in the regulations in-
plementing ARPA, and that no such deletion is necessary.

SECTION-BY-SECTION ANALYSIS

Section 1(a) makes a technical chu:gv punctuation to ARPA.
Section 1(b) amends Section 6(a) of the Act, which sets forth pro-
hibited acts and criminal penalties, by inserting after “‘deface” the
.lphrmu J.or atumpt to excavate, remove, damage, or otherwise
ror
Boction l(c) a.mendl Soction 6(d) of ARPA by “$5,000”
Section 1(c) provides felony penalties if the
nluc of t.hn arc osl moum volved in the offense, and the
cust of restoration repair of that resource, excved
&ction 1(d) amends Section 10 of ARPA by adding a new subsec-
tion directing federal land managers to increase public awareness

3984

253



-Oma_oxu Bunaer Ornce,
Washington, DC, September 27, 1988.

governments.
H.R. 4068 would direct federal land rs to establish pro-
uhmnbﬂeawmnmnf logical resources.
chmnqwouldm.r&qulndtoubmhumudnponhtho
Wpu details on this estimate, we will be pleased to
provide them. The CBO stafl contact is Deb Reis, who can be
reached at 226-2860.
Sincerely.

Jamzs L. Buum, Acting Director.
RecuraTorY InracT EVALUATION

In compliance with paragraph 11(b) of Rule XXV1 of the Stand-
ing Rules of the Senate, the ttee makes the following eval-
uﬁmdm‘auhbrig‘nrctwm would be incurred in carry-
ing out HR. . The not a regulatory measure in the sense
of imposing Government-established standards or significant eco-
nomic responsibilities on private individuals and businesses.

No personal information would be collected in administering the

Therefors, there would be no im of personal privacy.
if ln{“naddihonn! rwork d result from the enact-
ment of HR. , &8 19

Exscurive CouqunicaTIONS

On August 19, 1988, the Commi En
sources ested legislative reports from the Departments ogm
1]

§
3
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LEGISLATIVE HISTORY
SENATE REPORT NO. 100-366

lpage 4)
hprinht!lntho onal Record for the advice of the Senate.
The testimony hmmmumumsm

mittee hearing

StarouenT or WiuiaM. L. Ric, Derury Crrxr, Forest Szavice,
US. DxraxTMENT OF AGRICULTURS

mmmmﬂor&dthmmmmimt&:nk br

or partmen Agriculture's

1814 H.R.:Bss.nds 1985, nndwh;chwouldmendthob
Resources Protection Act of 1979.

numummmommmmmmm
OF ARPA

8. 1814 and H.R. 4068 would strengthen the Archmlog‘iul Re-
sources Protection Act (ARPA). We support the enactment of 8.
:314 We vouldh:lho support the enactment of H.R. 4068 if amend-

described

Both bills would amend section 6(a) of ARPA to make it possible

to arrest and mecute those who “attempt” to loot archaeological

dpruently worded so that actual excavation, re-
moul, da.mm. efacmg——nnd therefon archaeological resource
hmue—muﬂmrhonmurstm made. Ithnrydﬂﬁ-
cult to catch violators in the act of . This amendment would
make it possible to arrest, prosecute, convict without damage
to the resource.

Both bills would also amend section 6(d) of ARPA to lower the
threshold between a misdemeanor and a felony from $5,000 to
$500. Under current hw, in order to obtain a felony conviction, we
must orron that the commercial and archaeological value and the

restoration and repair of the archaeological resources ex-
ceech $5,000. Dete the commercial value and restoration
and repair costs for vandalized resources is relatively easy lnd

ight-forward. However, the archaeological value is subject to

varying Srormmnd opinions, and is therefore difficult to deter-
mine and defend. Reducing the value to $500 would increase the
pumber of felony cases, because the commercial value and restors-
tion and repair costa frequently exceed $500. This would serve as a
n,gniﬁcmt deterrent to archaeological resource vandalism and

II these amendments to ARPA are enacted, we would anticipate
her conviction rate, more felony convictions and, most impor-

tan . & reduction in the looting of archaeol resources.

HR. 4068 would amend section (1) of A by the
definition of the term “archaeclogical resource.” The
“which are of mhneolorlul interest” would be struck from the
definition. This subjective test has proven troublesome, because
there are widely ormx 0] lnionl udl.ns what is “of archae
ological interest.” hand, the gefinition of “archas
ological resource” in e:istmg ARPA ations is clear and does
not need to be changed. Therefore, while we do not object to this
deletion, it is not necessary. If this language is dele however,
we recommend that the Committes report clarify that no change in
the regulations will be needed.
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many of the lands have a very low bility of containing impor-
tant archaeological mouru:? we believe a complete survey is un-
necessary. We prefer to utilize sampling and other survey strate-
gies to identify ificant archaeological values on areas not in-
volved in current land management activities.

ment Reporting SmG.EMARS) in the Forest Service.
provides F managers with a means of identifying,
monitoring, and evaluating law enforcement activities through sta-
tistical analysis of the information provided on law enforcement re-
ports, such as and violation notices, incident reports, and
intent and purpnuﬁm nd’ Bt?. iig.lnumut‘:t porting syste: g
are m

%*hmm itis without shortcomings. In .

m. not ings. In some cases.
::.qu.ﬂm is

mﬂommm&nmmw:b
. that LEMARS is as as new that we

devise in toams."d - A

Mr. Chairman, this concludes my testimony. I would be pleased

to answer any questions you may have.
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LEGISLATIVE HISTORY
SENATE REPORT NO. 100-366

(page 6)

SrateMENT OF JEnzY RoCERS, A2sOCIATE Dmagcror, NATIONAL Panx
Szavice, DerasTaENT OF TME INTERIOR _

Mr. Chairman, I appreciate the opportunity to Sub-
mmiuttﬁ:'i&thvhﬂdtho?m?nt t.hol.n’t:uriarn

We strongly recommend the enactment of 8. 1814. Alternatively,
ﬂvmﬂmcndm.mtduMﬁnhmﬁ
as discussed below. 5 o

We do not recommend enactment of 8. 1985, because it du

cates existing authority and procedures already in practice by

land mu-h:ﬁ'mnciu
All three bills would amend the Archaeological Resources Protec
tion Act of 1979. That Act authorizes Federa! land r to

issue permits to qualified persons for removal of archeological
items that are 100 lyun old or older. It prohibits the excavation or
removal of archeological resources without such a permit, and it
prohibits the sale or trade of resources removed from public lands
or Indian lands without a permit. Criminal penalties are estad
lished for violations, begi with not more than $10,000 or one
year imprisonment for violations. Civil penalties are also

au .
8.1814 and H.R. 4068 would amend the 1979 Act in the following

respects:

—H.R. 4068 deletes the requirement that a resource to be pro-
tected under the Act must be “of archeological interest”’; no
similar provision appears in 8. 1814;

—S. 1314 and HR. make attempted violation of prohibited
acts a crime in addition to actual violation as in the current

law; - :
—8. 1814 and HR. 4068 reduce from $5,000 to $500 the value of
resources which, if harmed, give rise to a doubling of the pen-

alty; and
—H.‘K. 4068 directs each Federal land manager to establish a
public awareness program and submit an annual report there-

tlns:do the committees. No similar provision is contained in 8

We understand that the phrase “of archaeological interest” is de-
leted in H.R. 4068 because it has caused some confusion in some
prosecutions for violations under the Act. While we do not object to
this deletion, we believe is unnecessary. The definition of “archae-
ological resource” in the existing regulations implementing the Act
is clear and does not require any modification. If the committee
.adopts this provision we recommend that | in the commit-
tee report be included to affirm our belief that no change in the
rewlntionl is needed.

e strongly support making attempted violations a crime. Under
existing law we cannot prosecute for looting archeological re-
sources until after the damage has occurred, and often then it is
too late to save the material. '

We also support lowering the value threshold to $500. We under-
stand that groucuton frequently have difficulty in demonstrating
to Ju&e and jury that damage meets or exceeds the present thresh-
ol $5,000. %m lower amount would probably not lessen the
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develop plans for archeological surveys on their lands, a
schedule for lands con the most scien y val-
uable archeol resources, and develop documents for reporting
sus violations and procedures for completing such reports.
nnd.ln believe i.h-:h‘ pmmd nqui.nnm:u du]:liiuta the planning
ven t ement agencies are already au-
thorized to do. %or example, the ﬁationnl Park Service al
cultural resource maglemnt plans for most of its units.
g:.umdm;n d&toin ude evaluations of survey needs and plans
ese surveys. -
oreover, the land-managing bureaus in Interior already have
developed documenta and instituted procedures for reporting viola-
tions of ARPA. The National Park Service has also developed addi-
tional training for Federal and State law enforcement and resource
specialists on how to use ARPA when violations have occurred or
are suspected. We are working with the other agencies to iinprove
the systematic collection of A violation data Government.wide.
Additional plans and document requirements, such as are con-
tained in S. 1985, are not necessary.
Accordingly, we oppose enactment of §. 1985.
This concludes my prepared testimony, Mr. Chairman. I would
be pleased to respond to any questions you may have.

E
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- H"""“’",,,] HOUSE OF REPRESENTATIVES | ez, LO0-TH

mmommn%mmlm%won ACT OF 1970
70 STRENGTHEN THE ENFORCEMENT THA' 3

POR OTHER
. DEPOSITORY
JuLy 26, 1988 —Ordared to be printed (.8, Dept. of Justics

Main Library

Mr. UpaLL, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

[To accompany H.R. 4068, which on March 2, 1988, was referred jointly to the
Committees on Interior and Insular Affairs and the Judiciary]

[Including the cost estimate of the Congressional Budget Office.]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H.R. 4068) to amend the Archaeological Resources
Protection Act of 1979 to strengthen the enforcement provisions of
that Act, and for other purposes, having considered the same,
report favorably thereon with an amendment and recommend that
the bill as amended do pass.

The amendment is as follows:

Page 1, line 3, strike all after the enacting clause and insert the
following in lieu thereof:

SECTION L. AMENDMENTS TO ARCHAROLOGICAL RESOURCES PROTECTION ACT OF 19719

(a) Section X1) of the Archasological Resources Protection Act of 1979 (16 US.C.
2t'pnmdwwin¢)imuddbyuﬂhum“whiehmdmhnlww

(b) Section 3(3) of such Act is amended by striking out the semicolon at the end
thereof and substituting s period.

(c) Section 6&(a) of Act is amended by inserting after “deface” the following: “,
or atiempt to excavate, remove, damage, or otherwise alter or deface”.

(d) Section &d) of such Act is amended by striking “$5,000” and inserting in lieu

(e) Section 10 of such Act is amended by adding the following new subsection
() su new ion at
the end thereof: "

United States House of Representatives and to the Committee on Energy and
mnll-numdthUnihd&at-&uumrdin‘mmmm

DEPOSITORY — JUSTIGE LEPT. LiBAARY
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Purrosz

The of HR. 4068 ! is to strengthen the enforcement ca-
pbﬂ.itg of the Archaeological Resources Protection Act.

BACKGROUND
The Archaddlogical Resource Protection Act (ARPA), signed into
daw October 1979, is designed to ide protection to archeological
resources jocated on federal and Indian lands. Increased vand?hum

.actihent of ARPA, protection for archeological resources came
under the 1906 Anti uitiuActwhicehhnd?cmciallecll:ioninva]j-
us creating need for stronger legislation.
ARPA defines “archeolngical resource”, requires a permit for ex-
cavation or removal from public or Indian lands which can be
given only to qualified persons under various kinds of control. It
its removal without a permit, and prohibits exchange (of any
) of illegally obtained archeological resources. ARPA also
vides criminal penalties based on the value of the archeological re-
sources. The value includes both the value of the archeological re-
s X prurifey R ¥ peacitios Ty the fudeeal T maag.
or ] mansag-
as ing for LE:n;JAyment of rewards for informa-
forfeiture of items such as trucks used in illegal activi-
ARPA also includes provisions for confidentiality of location of
sites, promulgation of regulations, intergovernmental coordination,

There have been two difficulties in using ARPA as an
effective deterrent and law enforcement tool to prevent further
-looting and vandalism of archeological sites. The first is lack of
funding expended by agencies on archeological protection and en-
forcement. The second is obtaining jury convictions with the felony
threshold of $5000. Determining the value of the archeological re-
sources ed entails professional evaluation and technical
issues often difficult to convey to nonprofessional juries. As a
result, the Archeological Resources Protection Act has not been as
effective as originally anticipated.

SECTION-BY-SECTION ANALYSIS

Section 1 (a) deletes from Section 3(1) of the Archeological Re-
sources Protection Act the phrase “which are of archeological in-

Section 1(b) makes a technical cha.nﬁ by striking out the semi-
colon at the end of Section 8(3) of the Archeological Resources Pro-
tection Act and substitutes a period.
" Secti?p 1(c) amends Section 6(a) of the -Act by inserting after

defloe. the phrase “, or attempt to excavate, remove, damage, or
otherwise alter or deface”. The Committee recognizes that signifi-
cant damage can occur to archeological resources by persons at-

i
g
5

i
a:

'HR 4068 was introduced March 2, 1988 by Mr. Gejdenson (for himself, Mr. Udall, Mr.
Miller of California, Mr. Richardson, Mr. Glmpa,llnndlr. Mlﬂelw
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tempti tmluchmumnubythmpemmm&
i ion.
on 1(d) amends Section 6(d) of the Act by striking “$5,000"
and i ing “$500". Section 1(d) ides felony penalties if the
value of the archeological resource involved in the offense, and the
cost of restoration and repair of that resource, exceed $500.

Section 6(d) of the Act calls for a maximum penalty, for a first
offense, of a fine of $20,000 and imprisonment for 2 . If the
offense is a second or subsequent offense, section 6(d) provides a
maximum penllgeof a fine of $100,000 and imprisonment for 6
years. However, amount of a fine that a court can impose upon
a defendant convicted under section 6(d) of the Act is not limited

the amounts set forth in section 6(d). The court is empowered by

1, as amended by the Criminal Fine Improvements
Act of 1987, PL. 100-185, section 6, 100 Stat. 1279, to impose a
&Berﬁne..lfthedefandmthmindiﬁdudtheﬁnembeupto

,000, twice any gain derived by the defendant, or
twice any oss inflicted by the offense, whichever is the
grea the defendant is an organization, the fine can be up to

test.
the greatest of $500,000, twice any iary gain derived by the
defendant, twice any pecumnmm by the offense,
the greatest. Section 1(d) of the bill will not, and is
not intended to, override the provisions of 18 U.S.C. 3571.

Section 1(e) amends Section 10 of the Act by adding a new sub-
section directing federal land managers to increase public aware-
ness of the significance of the archeological resources located on
public lands and Indian lands and the need to protect such re-
sources. The section also directs the land managers to submit
annual reports to the appropriate committees of Congress. The
Committee believes that increased public recognition of archeologi-
cal resources will serve to protect them better.

LzcisLaTive HisTory AND COMMITTEE RECOMMENDATIONS

A hearing on H.R. 4068 was held by the Subcommittee on Na-
tional Parks and Public Lands on June 14, 1988. The bill was favor-
ably recommended to the Committee on Interior and Insular Af-
fairs with an amendment in the nature of a substitute on June 80,
1988. The Committee on Interior and Insular Affairs favorably re-
f;ﬂﬁdssH.R. 4068, as amended, to the House by voice vote on July

£

OVERSIGHT STATEMENT

The Committee intends to carefully monitor the implementation
of this legislation to ensure compliance with the intent of the Act,
but no specific oversight hearings have been conducted on this
matter. No recommendations were submitted to the Committee
pursuant to Rule X, clause 2(bX2).

INFLATIONARY IMPACT STATEMENT

The Committee finds that enactment of this measure would have
no inflationary impact on the national economy.
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Cost AND Bupcer Act COMPLIANCE

The Committee has determined that only a minimal increase in
the Federal expenditure will result from enactment of this bill. The
?dport of the Confn-ion.nl Budget Office which the Committee

wn

opts as its own, follows:

U.S. Congress,
ConGressioNAL Bupcer Orrnice,

Washington, DC, July 20, 1988.
Hon. Mozris K. UpaLr, ‘

Chairman, Committee on Interior and Insular Affairs, U.S. House
of Representatives, Washington, DC.

Dzar Mr. CRAIRMAN: The Congressional Budget Office has re-
viewed H.R. 4068, a bill to amend the Archaeological Resources
Protection Act of 1979 to strengthen the enforcement isions of
that act, and for other purposes. The bill was orde rupoﬁedbsy
the House Committee on Interior and Insular Affairs on July 18,
1988. Enactment of H.R. 4068 is not expected to have any signifi-
cant effect on the federal budget or on those of state or local gov-

ernments.

HR. 4068 would direct federal land managers to establish pro-

ma to increase public awareness of archaeological resources.
agency would be required to submit an annual report to the
Congress ing its efforts.

If you wi er details on this estimate, we will be pleased to
provide them. The CBO staff contact is Deb Reis, who can be
reached at 226-2860.

Sincerely,
Jauzs L. BLun,
Acting Director.

CHANGEs IN EX18TING LAW

Hhm?liancewithchmeSofrulexm’:ftheRug;l&ofbti}lzle

ouse o resentatives, changes in existing law made e bill,

as reported, l:re shown as follows (existing law proposed to be omit-

ted is enclosed in black brackets, new matter is printed in italic,

existinglawinwhichnocha.ngeilpmpoaedhlgzlw_ninmmm):

ARCHAXOLOGICAL RESOURCES PROTECTION AcCT or 1970, A8 AMENDED
(93 Stat. 721; 16 U.S.C. 470aa et seq.)

L L . - L] L] L]

Skc. 8. As used in this Act—

(1) The term “archaeological resource” means any material
remains of past human life or activities [which are of archae-
ological interest,] as determined under uniform regulations
promulgated pursuant to this Act. Such regulations containing
such determination shall include, but not be limited to: pot-
tery, basketry, bottles, weapons, weapon projectiles, tools,
structures or portions of structures, pit houses, rock paintings,
rock carvings, intaglios, graves, human skeletal materials, or
any portion or piece of any of the foregoing items. Nonfossil-
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ized and fossilized paleontoiogical specimens, or any portion or

piece thereof, shall not be considered nrchaeologiczl pr:oouweu.

under the regulations under this ph, unless found in an

archaeological context. No item m treated as an archae-

ological resource under tions under this paragraph
such item is at least 100 years of age.

(2) The term “Federal land manager” means, with respect to
any public lands, the Secretary of the department, or the head
of any other agency or instrumentality of the United States,
having pri ment authority over such lands. In the
case of any public lands or Indian lands with respect to which
no department, agency, or instrumentality has primary man-

ment authority, such term means the tary of the Inte-
. If the Secretary of the Interior consents, the responsibil-
ities (in whole or in part) under this Act of the Secretary of
any department (other than the Department of the Interior) or
the head of any other agency or instrumentality may be dele-
gated to tlge Secciat:g .oft.be Interior with re;mto ‘ainy land
managed by su er Secretary or agen and in any
such case, the term “Federal land manage?’ means the Secre-
of the Interior.

(3) The term “public lands” means— .

lands which are owned and administered by the
United States as part of—

(i) the national park system,

(fi) the national wildlife refuge system, or

(iii) the national forest system; and

(B) all other lands the fee title to which is held by the

United States, other than lands on the Outer Continental
Shelf and lands which are under the jurisdiction of the
Smithsonian Institution L1 .

(4) The term “Indian lands” means lands of Indian tribes, or
Indian individuals, which are either held in trust by the
United States or sub,'gect to a restriction against alienation im-
posed by the United States, except for any subsurface interests
In lands not owned or controlled by an Indian tribe or an
Indian individual.

e e G e e Bt catty St e
nation, or other ized group or community, including any
Alaska Native village or regional or village corporation as de-
fined in, or established pursuant to, the Alaska Native Claims
Settlement Act (85 Stat. 688) et seq.

(6) The term “person” means an individual, corporation,
partnership, trust, institution, association, or any other private
entity or any officer, employee, e‘gent, de ent, or instru-
mentality of the United States, of any Indian tribe, or of any
State or political subdivision thereof.

(7) The term “State” means any of the fifty States, the Dis-
trict of Columbia, Puerto Rico, Guam, and the Virgin Islands.

* . . L L ] ] L ]

Skc. 6. (a) No person may excavate, remove, damage, or other-
wise alter or deface, or attempt to excavate, remove, damage, or oth-
erwise alter or deface any archaeological resource located on public
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lands or Indian lands unless such activity is pursuant to a permit
issued under section 4, a permit referred to in section 4hX2), or the
u&gx ion contained inumh‘;:cnhg)(l). hange

0 person may sell, p , @XC , transport, receive, or
offer to sell, purchase, or exchange any archaeoclogical resource if
such resource was excavated or removed from public lands or
Indian lands in violation of—

g; the prohibition (:ll'llt.l.inﬁ in subsection (a), or

any provision, rule, regulation, ordinance, or permit in
effect under any other provision of Federal law.

(c) No person may sell, purchase, exchange, transport, receive, or
offer to sell, purchase, or exchange, in interstate or fonifn com-
merce, any archaelogical resource excavated, removed, sold, pur-
chased, exchanged, transported, or received in violation of any pro-
vuiggl nl:h. regulation, ordinance, or permit in effect under State
or w.

(d) Any person who knowingly violates, or counsels, 80~
licits, or employs any other person to violate, m ition con-
tained in sul ion (a), (b), or (¢) of this section upon convic-
tion, be fined not more than $10,000 or im ned not more than
one year, or both: Provided, however, That if the commercial or ar-
chaeological value of the archaeological resources involved and the
cost of restoration and repair of such resources exceeds the sum of
[$5,000] $500, such person shall be fined not more than $20,000 or
imprisoned not more than two years, or both. If the case of a
second or subsequent such violation upon conviction such person
shall be fined not more than $100,000, or imprisoned not more than
five years, or both.

(e) The prohibitions contained in this section shall take effect on
the date of the enactment of this Act.

(f) Nothing in subsection (bX1) of this section shall be deemed ap-
plicable to any person with respect to an archaeological resource
which was in the lawful ion of such person prior to the date
of the enactment of this

(ﬁ)Nothinginmbuction(d)ofﬂﬁsnctionlhﬂlbodumedn Li-
cable to any person with respect to the removal of arrow lo-
cated on the surface of the ground.

Szc. 10. (a) The Secretaries of the Interior, Agriculture and De-
fense and the Chairman of the Board of the Tennessee Valley Au-
thority, after consultation with other Federal land managers,
Indian tribes, representatives of concerned State agencies, and
after public notice and hearing, shall promulgate such uniform
rules and regulations as may be appropriate to carry out the pur-
poses of this Act. Such rules and tions may be promulgated
only after consideration of the provisions of the American Indian
Religious Freedom Act (92 Stat. 469; 42 U.S.C. 1996). Each uniform
rule or regulation promulgated under this Act shall be submitted
on the same calendar day to the Committee on Energy and Natural
Resources of the United States Senate and to the Committee on In-
terior and Insular Affairs of the United States House of Represent-
atives, and no such uniform rule or regulations may take effect
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7

before the expiration of a period of ninety calendar days following
the date of its submission to such (}or.mm.ty .

(b) Each Federal land manager shall u.lntemhmhllnd

tions, oonst:t)nnt with b:he u.mform ?nletuh. and ngu.lntior:‘

under subsection as may lppropnate or carrying out
his functions and authorities under this Act.

(c) Each Federal land manager shall establish a program to m-
crease public awareness of the significance of the arc
sources located on public lands and Indian lands and the need to
protect such resources. Each such land manager shall submit an
annual to the Committee on Interior and Insular Affairs of
the United States House of Representatives and to the Committee on
Encrg and Natural Resources of the United States Senate regard-

actions taken under such program.

O
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ARCHEOLOGICAL RESOURCES PROTECTION ACT
OF 1979, AMENDMENT

P.L 100-555, see page 102 Stat. 3778
DATES OF CONSIDERATION AND PASSAGE
Senate: October 11, 1988
Houss: October 13, 1988

Benate Report (Energy and Nsﬁ:nl Resources Committee) No. 100-569,
Bept. 30, 1988 [To accompany 8. 1985}

Cong. Record Vol 134 (1988)
No House Report was submitted with this legislation.

S8ENATE REPORT NO. 100-589
[page 1)

The Committee on Energy and Natura! Resources, to which was
referred the bill (8. 1985) to improve the protection and manage-
ment of archaeological resources on federa! land, having considered
the same, reports favorably therson without amendment and rec-
ommends that the bill do pass.

Purrost or Tux Mzasure

The purpose of the measure is to require Federal land managers
to dcvcltz plans and schedules forr:&rnyl of cultural resources,
and to develop documents for repo suspected violations of
ARPA and procedures for completing such reports.

BACEGROUND AND NEED

The Archaeclogical Resources Protection Act of 1979 (ARPA)
hened the laws protecting archaeological resources on Federal
and Indian lands by imposing criminal penalties for unauthorized
excavation, damage, destruction or removal of archaeological re-
sources. However, looting and damaging of cultural resources on
federal lands have continued. i
A recent GAO report has found that about one-third of the
known archaeological sites in the four-State area of its study (New
- Mexico, Colorado, Utah and Arizona) have been looted. The Federal
Government’s task of protecting the archaeological resources is
complicated by the vast amount of lands under its control and the

(page 2)

millions of archaeological sites on those lands. The four states men-
tioned above contain an estimated 2 million archaeological sites.
Concern has arisen that the actual level of looting activity and
the current condition of the mhneoloT':lj sites are unknown be-
cause staffing and funding constraints limit the agencies’ abilities
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to monitor the sites and document looting incidents. The Buresu of
- Land Management, the Forest Service and the National Park Serv-

fce have surveyed less then 6 percent of their lands for cultural re-
sources and violations of laws protecting them.

8. 1985 would amend ARPA by adding a new secticn that would
direct the Secretaries of the Interior, Agriculture, and Defense, and
the Chairman of the Board of the Tennessee Valley Authority to
develop plans for surveying lands under their control to determine
the extent of archaeclogical resources on those lands. Secondly, the
measure l?uiru that those agencies prepare a schedule for the
mﬁ:ﬁ'in; those lands that are likely to contain the most scien-
tifically important archasological resources. Finally, 8. 1985 directs
the four agencies to develop documents and procedures for the re-
porting of suspected violations of ARPA.

LezcisLaTiv History

8. 1985 was introduced on December 22, 1987 by Senators Do-
menici and Bingaman. A hearing was held by the Subcommittee on
Public Lands, Nationa! Parks and Forests on September 14, 1988.

At the business meeting on Thursday, September 22, 1988, the
Senate Committee on Energy and Natural Resources ordered S.
1985 favorably reported.

Courrrez RECOMMENDATIONS AND TasuLATION OF VOTRS

The Senate Committee on Enar%lnd Natural Resources, in
open business session on Thursday, September 22, 1988, by unani-
mous voice vote of a quorum &ruent.. recommends that the Senate
pass S. 1985 as described herein.

Cost AND BunGriAazY CONSIDERATIONS

The following estimate of the cost of this measure has been pro-
vided by the Congressional Budget Office.

US. CoNGRrzess,
ConcressioNaL Bupcer Ornice,
Washington, DC, September 28, 1988.
Hon. J. BenneTT JonNSTON, Jr.,
Chairman, Committee on Energy and Natural Resourves,
US. Senate, Washington, DC.

Dzaz Mz. Cuanman: The Co ional Budget Office has re-
viewed S. 1985, a bill to improve the protection and management of
archaeological resources on federal land, as ordered reported by the
Senate Committee on Energy and Natural Resources, September
22, 1988. Enactment of this bill would have no significant impact
on the federal budget or on those of state or local governments.

8. 1985 would direct the Chairman of the Tennessee Valley Au-
thority and the Secretaries of Agriculture, Defense and the Interior

[page 3)
to develop plans to survey and evaluate archaeological resources on
federal lands. Most of these agencies are already out simi-

lar activities, and the specific requirements of S. 1985 are not ex-
pected to add significantly to the cost of these existing programs.
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wish further details on this estimate, we will be pleased

- etbom.mCBOmﬂthDobonhRoh.wtom

reached at 226-2860.
Sincerely,

41

Janes L. Buun,
Acting Director.

Recurarory Inract EVALUATION

» Therefore, there would be no im of personal pri
Fm'ﬂ' an add ”-ourd”rtmﬂr from the et

mant of &, 1985, aa roportad T

Exzcurive COMMUNICATIONS

On July 14, 1988, the Committee on hﬂ%.and Natural Re-

sources requested legislative reports from the Departments of the

Interior and Agriculture and the Office of Management and Budget

setting forth executive views on 8. 1985. These re not

been received at the time the report on S. 1985 was filed. When the
en.innn will

re become available, the request that they be
é&?ﬂ in the Co jonal Record for &c advice :f thos&mta.
testimo by the appropria ncy at the Subcom-

oy peavide ppropriate agency

STaTEMENT OF JeraY Rocens, AssoCiaTE Direcror, NATIONAL PARK
Szavice, DErARTMENT OF THE INTERIOR

Mr. Chairman, | appreciate the opportunity to provide your S8ub-
gmm{,ttnﬁ with the views of thooscpnmntnt the Interior on

ese 3

We strongly recommend the enactment of 8. 1814. Alternatively,
we would recommend the enactment of H.R. 4068, if it is amended
as discussed below. -

We do not recommend enactment of 8. 1985, because it dupli-
cates existing authority and procedures already in practice by the
land mmuﬁ.ltﬁ.uonciu.

All three bills would amend the Archaeological Resources Protec-
tion Act of 1979. That Act authorizes Federal land managers to
issue permits to qualified persons for removal of archaeological
items that are 100 years old or older. It prohibits the excavation or
removal of archasological resources without such a permit, and it
prohibits the sale or trade of resources removed from public lands
or Indian lands without a permit. Criminal penalties are estab-

(page 4)
lished for violations, with not more than -$10,000 or one
’;”ﬂ: oi.zzlgsonment for m violations. Civil penalties are also
a rized.
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&lll‘nﬁumwwldmndthllﬂﬁwhthofnﬂm

pects:

H.R. 4068 deletes the requirement that a resource to be pro-
tected under the Act must be “of archaeological interest”; no
similar provision appears in 8. 181¢;

8. 1814 and H.R. 4068 make attempted violation of prohibit.
od acts a crime in addition to actual violation as in the current

law; : .

8. 1814 and H.R. 4068 reduce from $5,000 to $500 the value
dr:to’_ur:dwhlch.ﬂhnmod.dnﬁubldoubﬁudm
penalty;

HR. 4068 directs each Federal land manager to establish a
public awareness program and submit an annual report there-
lllglzot.hommmittou. No similar provision is contained in 8.

We understand that the phrase “of archaeological interest” is de-
leted in H.R. 4068 because it has caused some confusion in some
prosecutions for violations under the Act. While we do not object to
this deletion, we believe is unn . The definition of “archae-
ological resource” in the lxistin‘mtiom implementing the Act
is clear and does not require any modification. If the committee
adopts this provision we recommend that language in the commit-
tee report be included to affirm our belief that no change in the
"W]':é?n" il. e aking ted violati Unde

e strongly support making attem violations a crime. Under
existing law we cannot prosecute E:r looting archaeological re-
sources until after the damage has occurred, and often then it is
too late to save the material.

We also support lowering the value threshold to $500. We under-
stand that srmecuton frequently have difficulty in demonstrating
:oid]u#'e an ood;u?bthat damage meets or exceeds the present thresh-

$5,000. The lower amount would probably not lessen the

need for expert archaeological testimony about the cost of scientifi-
cally excavating and analyzing the resource and the cost of restor-
ing and rdnsurmx a damaged resource, but judges and juries would
more readily accept such testimony toward proving the lower value
than the higher one.

H.R. 4068 would also ru%um Federal land managers to establish
a program to increase public awareness of the::sni.ﬁcaneo of ar
chaeological resources on public lands, and the need to protect such
resources. The bill would require each land er to submit an
annual report to the authorizing committees on the actions taken.
We have no objection to a public awareness program concerning
the need to protect archaeological resources, and we can do ®0
under existing authority, but we see no need for an additional
report. If the committees desire information on public awareness
activities, it could be provided as part of the annual report to the
Congress that is already required under the Act. We recommend
the committee amend this provision such that the requirement to
submit a report will be satisfied by information included in the

[page 5)

annual report required under existing law, if the committee adopts
HR 4068,
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8. 1985 would direct Interior, A;dcultuu.Defem,md‘!‘VAto
develop plans for mhaeolo;ied surveys on their lands
schedule for mmym; ds containing the most scienti nl-
uable archaeological resources, and develop documents for npoﬁ-
ing suspected wiolations and procedures ormphﬁngnchn-

We hheve these pro requirements duplicate the planning

and inven ment agencies are already au-
thorized to do I'llﬂl:u' oumple. ational Park Service already has
cultural resource lans for most of its units.

gmmdu ed ndendmtiomdmcynudamdphm
oreover, the hnd-n:m bureaus in !ntarior llmdy have

developed documents and instituted procedures for reporting viola
tions of ARPA. The National Park Service has -ho developed addi-
tional for Federal and State law enforcement and resource
specialists on to use ARPA when violations have occurred or
are suspected. We are wor with the other agencies to improve
the systematic collection of A violation data Government-wide.
Additional plans and document requirements, such as are oon-
tained in S. 1985, are not necessary.

Accordingly, we oppose enactment of 8. 1985.

This concludes my prepared testimony, Mr. Chairman. I would
beplauodtompondtomquuhmmmyhn

StarouznT or WinLiam L. Ricz, Deruty Cunxre, Forest Szavice,
U.S. DEPARTMENT OF AGRICULTURE

Mr Chmnmn and members of the Subcommittee, thank you for

tgstao offer the Department of Agriculture's views on

8 1814 HR and S. 1985, ll!ofwhich would amend the Ar-
chuologc.nl Resources Protection Act of 1979.

B. 1314 AND H.R. 4088, TO STRENGTHEN THE ENPFORCEMENT PROVISIONS
OF ARPA

S. 1814 and H.R. 4068 would strengthen the Archaeologica! Re-
sources Protection Act (ARPA). We support the enactment of 8.
1814. We would also support the enactment of H.R. 4068 if amend-
od as described below.

Both bills would amend section 6(a) of ARPA to make it possible
to arrest and prosecute those who “attempt” to loot archaeological
resources. A is mently worded 30 that actual excavation, re-
moval, damage, or defacing—and therefore mh:eoiog'iul resource
d-mqe—multoccur before an arrest can be made. It is very diffi-
cult to catch violators in the act of . This amendment would
make it possible to arrest, prosecute, an ‘convict without damage
to the resource.

Both bills would also amend section 6(d) of ARPA to lower the
threshold between s misdemeanor and a felony from $5,000 to

Under current hw. in order to obtain a felony conviction, we
must prove that the commercial and archaeol value and the
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(page 6)
eutdmnt.ion and npd.rd‘ﬂn archaeclogical resources ex-
ceeds $5,000. Dete the commercial value and restoration
lndnpdrmform resources is relatively and
Hommwmr.mmhulqldmmhmyah
u:rofe.ioml and is therefore difficult to deter
defend. Reducing value to $500 would increase the

nu:nbnr of tolony cases, because the commercial value and restors-
pair costs frequently mudssoo This would serve as a
llmﬂmt dcumnt to archasological resource vandalism and

lf these amendments to ARPA are enacted, we would anticipate
her conviction rats, more felony convictions and, most impor-
hn , & reduction in the ] of archaeol ul resources.
4068 would amend on 1) of A by the
llnﬂnition the term ‘“archaeclogical resource.” The
“which are of archaeological interest” would be struck from the
definition. This subjective test has proven troublesome, because
there are widoly ering opinions what is “of archae-
ological interest.” On the other hand, the tion of “archae
ologi ml resource” in existing ARPA ations is clear and does
not need to be . Therefore, while we do not object to this
o lmi“.cl t.tho mllfttt:h%thn change in
we recommen m repo no
the ! ions will be needed.

H would also amend section 10 of ARPA to require Fed-
eral land managers to establish a public awareness program deal-
ing with the significance of the archaeological resources on pub
lands and Indian lands, and require annual reports to Congress on
this program. While we do not object to conducting a public aware-

ig.rogrm, and have authority to do so, we believe the reporting
mp ment duplicates the annual report al required

A. Therefore, we recommend against this additional reporting
requirement.

8. 1985, TO IMPROVE THE PROTECTION AND MANAGEMENT OF
ARCHAEOLOGICAL RESOURCES

We oggou enactment of S. 1985.

8. 19 ould amend ARPAbLﬂ adding a new section to require
the Secretaries of the Interior, culture, and Defense, and the
Chairman of the Board of the Tennessee Valley Authority to dcvcl-
2 E}m and a schedule for archaeological turvcyt of lands under

e

Presently, we conduct archaeological resource surveys on all Na-
tional Forest lands where pro hnd mmmnt activities
could possibly disturb archaeo resources. We
areas where we believe there is a hprohl.bl.ljty ofﬁndin;:::lz
cant mhuologiml resources.

tionally, cooperators, such as volunteers and universities,
nndor the direction of the local Forest Supervisor, conduct surve
on National Forest lands. We do not, however, plan to survey
entire 190 million acres of the National Forest System. Because of
the tremendous cost of implementing such a plan, and because
many of the lands have a very low ility of containing impor-
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Additionally, 8. 1985 d require each Secretary to develop
documents and a process for reporting suspected
ARPA. In 1982, we implemented the Law Enforcement
ment Reporting Sghm (LEMARS) in the Forest Service.

ides Forest Service managers with a means of identifying,
ring, and evaluating law enforcement activities through sta-
tistical analysis of the information provided on law enforcement re-

w
disposition updates. We believe that LEMARS meets the
intent and purpose of 8. 1985 in regard to a reporting system for
is

Like any system, it is not without shortcomings. In some cases,
inh is not provided to the system. Educating and moti-

vati ployees about LEMARS is an ongoing process. We be-

lieve, however, that LEMARS is as good as any new system that we

could devise in response to S. 1985.

Mr. Chairman, this concludes my testimony. I would be pleased

to answer any questions you may have.
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By Mr. DOMENICI:

8. 1314. A bill to amend the Archeo-
logical Resources Protection Act of
1979 to prohibit attempted excavation,
removal, or defacing, and to reducve
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the felony threshold value of Ulegally
removed artifacts to $500; to the Com-
mittee on Energy and Natural Re-
sources.
ARCHEOLDGICAL RESOUACES PROTECTION ACT
AMENDMENTS

e Mr. DOMENICI. Mr. President, 1
rise today to introduce a bill that will
make much-needed changes in the Ar-
cheological Resources Protection Act
[ARPA). ARPA was passed in 1979 to
assure that archeological sites on
public and Indian lands and the his-
toric treasures which they contain
would be pratected against destruction
and looting.

The measure that I am introducing
will strengthen the provisions of
ARPA by extending the coverage of
ARPA to include the attempted de-
struction or looting of archeological
sites and by making any theft or loot-
ing where the value of the artifacts in-
volved is over $500 a felony. This will
allow more effective prosecution of in-
dividuals who plunder our public

In recent years. the price of archeo-
logical treasures has skyrocked. This
has led to unscrupulous individuals
digging up ancient artifacts on Federal
land to sell to collectors. There are an
estimated 2 million archeclogical sites
in New Mexico, Arizona, Colorado, and
Utah. Over 800,000 of these sites are
in New Mexico alone. One-third of all
recorded archeological sites in the
Bouthwest have ben looted. In south-
western New Mexico. 90 percent of the
classic Mimbres sites, which date from
approximately 1000 A.D., have been
looted or destroyed. These pothunters
are stealing the cultural history of the
people of the United States.

“Let me point out that the theft and
destruction of archeological treasures
is not only a southwestern problem. It
also affects colonial sites in the North-
est, battlefields in the Bouth, burial
mounds in the Midwest, and other
areas throughout our Nation. As a
matter of fact, two-thirds of all the
documented archeological vandalism
on National Park Service land in 1983
occurred in the mid-atiantic region.

Although the Antiquities Act of 1908
prohibited the teking of artifacts from
Federal lands, until several years ago
Federal law did not provide adequate
protection against the loss and de-
struction of archeological sites and re-
sources. Thousands of ancient Indian
pots and other archeological artifacts
had being stolen from Federal lands
and the FPederal authorities were pow-
erleas to stop it.

In order to put & halt to this prac-
tice, 1 sponsored legislation that
became the Archeological Resources
Protection Act. ARPA makes it {llegal
to excavate, remove, or damage arche-
ological resourves, such as pottery,
baskets, rock carvings. and dwelling
houses, found on Federal or Indlan
land without a permit. Under ARPA, it
is also iliegal to buy or sell archeologl-
cal resources that were removed {rom

-LONGRESSIONAL RECORD — SENAE

Federal or Indian land without a
permit.

Where the value of the resource In-
volved is greater than $5,000, & viola-
tion of the provisions of ARPA is a
felony and the offender is subject to a
$20,000 fine and 2 years in jail. Where
the value of the resource is $5,000 or
less, the offense is a misdemeanor
punishable by a maximum fine of
$10,000 and 1 year in jail. Persons who
commit a second offense may be jailed
for up to 5 years and may be fined up
to $100,000. ARPA also provides au-
thority for civil penalties to be levied.

Yet despite the fact that there have
been over 1,200 documented looting in-
cidents in the Southwest since the en-
actment of ARPA, there have been
only 27 ARFA convictions in the
Southwest.

In the 99th Congress, I chaired a
hearing in Albuquerque to review the
implementation of ARPA and to iden-
tify ways to improve the enforcement
of the act. Out of that hearing and ad-
ditional subsequent inquiry, several
conclusions came to light.

First, ARPA is an e:ullent act and
is fundamentalily sound,

Second, ARPA has led to a reduction
in uluu looting—looting by individ-
uals as “hobby,” rather than for
:nm.men:il.l purposes.

Third, commercial looting has con-
tinued, and even increased as the
value of archeological treasures has in-
creased.

Fourth, the level of archeological
looun; on Federal land is underreport-

l'mh the problem of continued loot-
ing of archeological sites.on Federal
lands is primarily due to inadequate
implementation and enforcement of
ARPA

8ixth, enforcement of ARPA {s ham-
pered by inadequate staffing, training,
and funding.

Beventh, the general public and law
enforcement personnel, prosecutors,
and judges need to be educated about
the seriousness of the problem of ar.
cheological looting and the need to en-
force the provisions of ARPA.

Eighth, prosecution of ARPA of-
fenses is hampered by the high felony
threshold of the sct and by the fact
that the attempted stealing of a pot or
destruction of an archeological site, as
opposed to the actusl looting or de-
struction of archeological resources, is
not an offense under ARPA.

‘The bill I am Introducing today ad-
dresses the provisions of ARPA which
have made prosecution difficult.

Currently, In order for the looting of
an archeological artifact on Federal
land to be a felony, the value of the
artifact must total $5,000. This thresh-
old of daniage is too high. as demon-
strated by the fact that thres-nuarters
of all ARPA convictions are misde-
meanor convictions. Expert witnhesses
often cannot place a market value on
an artifact since each is unique. Even
when a value can be established, the
value of many artifacts—although
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priceless from an historical and scien-
tific vantage—does not resch the
$5.000 felony threshold. Finally, when
a value can be determined, that value
does not take into account the loss of
scientific value when artifacts are re-
moved from a site. Much of the value
of archeological artifacts s the acien-
tific knowledge galned by relating the
artifacts to the site from which they
come. Lowering the felony threshold
to $500 will remove this unnecessary
obstacle to prosecution while continu-
ing to assure that only crimes Involv-
ing substantial injury are classified as
felonies.

In addition, currently under ARPA.
the attempted looting or destruction
of an archeological site is not a crime.
Actual damage must have occurred
before a violation exists. One almost
literally has to catch an individual
with a shovel In one hand and a pot in
the other. By that time It is too Iate.
Although this loophole in the law has
yet to become a serious impediment to
the enforcement of ARPA, this loop-
hole needs to be closed before cases
are lost because of it. My bill would
clarify that the attempted looting or
destruction of an archeological site is
an offense under ARPA.

Although my bill will remove obsta-
cles to prosecution of pothunters and
other archeological thieves under
ARPA, we need to take other steps to
assure that the archeological treasures
that remain on Federal and Indian
lands are preserved for future genera-
tions. We need to educate the public
about the problem of archeological
looting. Additional funds are needed
to provide for enhanced enforcement
of ARPA. Prosecutors must place a
higher priority on ARPA cases, and
judges need to hand out stiffer penal-
ties for violations. I hope that when
hearings are held on my bill the com-
mittee will explore ways to achieve
these goals.

Mr. President, my bill will strength-
en ARPA and remove obstacles to
prosecution under the act. I hope that
it will enjoy the support of the entire
Senate, as we need to protect the ar-
cheological resources which are the ir-
replaceable heritage of all Americans.

Mr. President, I ask unanimous con-
sent that the text of the bill which I
am offering be printed in the REcorp
at the conclusion of my remarks. as
well as a letter of support for the Soci-
ety for American Archeology.

There being no objection, the mate-
rial was ordered to be printed in the
REeconp, as follows:

8 134

Be (1 enacled by the Sencle and Howse of
Reprasenlatives of the Uniled Stales of
America in Congress assembled. That (w)
subsection (a) of section 6 of the Archeologl-
cal Resources Protection Act of 1979 (Public
Law 96-95; 18 US.C. 470ee(a)) is amended
by inserting after “deface” the following: ',
or sttempt to excavate, remove, damage, or
otherwise alter of deface,”.

(b) The proviso of subsection (d) of sec-
tion § (18 UB.C. 470ee(d)) s amended by
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striking ~85,000™ and inserting in lieu there-
uf8800™, .

SocIzTT rok AMERICAR ARCRAROLOCY,
Orrics oF PUBLIC ArPaIrs,
Wazhinpton, DC, June 2, 1987.
Hon. Prrz Dommxict,

U.S. Senate, Washington, DC.

" Dzar Sreator Domerict: The Soclety for
American Archasology is pleased at your in-
terest and concern for protecting archae-
ological resources. As you are aware, prob-

working closely with you on this.

If the Society for American Archaeology
ean be of any assistance to you please do
not hesitate to contact us,

Eincerely,
LonETTA NEUMANN,
Weshington Represeniative.@
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ARCHAEOLOGICAL RESBOURCES
PROTECTION ACT OF 1979
AMENDMENTS

Mr. VENTO. Mr, S8peaker, I move to
suspend the rules and pass the bill
(H.R. 4088) to amend the Archasologi-
cal Resources Protection Act of 1879
to strengthen the enforcement provi-
sions of that act, and for other pur-
poses, as amended.

The Clerk read as follows:

E.R. 4088

Be it enacted by the Senate and House of
Representatives of the United Sicles of
America in Congress ossembled,

RESOURCES

(a) Bection 3(1) of the Archasological Re-
sources Protection Act of 1979 (18 UBA.C.
47022 and following) is amended by striking
out “which are of archasological interest”.

(b) Bection 3(3) of such Act is amended by
striking out the semicolon at the end there-
of and substituting a period.

(¢) Bection 8(s) of such Act is amended by
inserting after “deface” the following: “, or
attempt to excavate, remove, damage, or
otherwise alter or deface”.

(d) Bection &(d) of such Act ls amended by
;.r!.nnl uooo and inserting In lieu there-

(e) Bection 10 of such Act is amended by
adding the following new subsection at the
end thereof:

“(¢) Each Federal land manager shall es-
tablish a program to increase public aware-
ness of the significance of the archasologi-
cal resources located on public lands and
Indian lands and the need to protect such
resources. Each such land manager shall
submit an annual report to the Committee
on Interior and Insular Affairs of the
United States House of Representatives and
to the Committee on Energy and Natural
Resources of the United States Benate re-
garding the actions taken under such pro-
The SPEAKER pro tempore. Is a
second demanded?

Mr. MARLENEE. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Minnesota [Mr.
Venrto)] will be recognized for 20 min-
utes and the gentleman from Montana
[Mr. MarLENEx] Will be recognized for
20 minutes.

The Cheir recognizes the gentleman
from Minnesota [Mr. Vexrol.

OGENERAL LEAVE

Mr. VENTO. Mr. Spccker, 1 ask
unanimous consent that all Members
may have 5 legislative days in which to



18902

revise and extend their remarks on the
bill presently under consideration.

The SBPEAKER pro tempore. Is
there objection to the request of the
gentleman from Minnesota?

There was no objection.

Mr. VENTO. Mr. Bpeaker, I yleld
myself such time as I may consume.

Mr. Speaker, HR. 40688, a bill intro-
duced by our colleague Sam GRJIDEN-
son seeks to strengthen the enforce-
ment of the Archaeological Resources
Protection Act. In recent years, there
has been growing recognition of the
terrible pillaging of our Nation's ar-
chaeological resources. As the demand
for remnants of our past has grown,
and as prices for prehistoric pots and
Civil War mementos have incressed
dramatically, the efforts to collect and
sell these {tems have also greatly in-
creased. Unfortunately each of these
resources {5 unique and irreplaceable.
Every such removal from public and
Indian lands diminishes our Nation's
heritage. Purthermore, when collected
with hasty and unprofessional meth-
ods, valuable scientific information is
destroyed and lost forever.

The Archaeological Resources Pro-
tection Act of 1979 sought to strength-
en our ability to prevent such damage,
and It has helped. But the threshold
of $5,000 for felonies has proven too
high to get the convictions needed to
stem this destruction. Felony convic-
tions have not been obtained in any
proportion to the extent of the crimes.
H.R. 4068 as amended strengthens the
abllity to enforce the Archaeological
Resources Protection Act, by lowering
the felony threshold, by making at-
tempted destruction of such resources
criminal offenses, and by directing the
Federal land managing agencies to es-
tablish programs to increase public
awareness. Such programs will help
the American public better understand
the significance of archaeological re-
sources and the need to protect them.

H.R. 4068 was also referred to the
Judiciary Committee which was very
helpful in examining the bill language
and provided report language making
clear that H.R. 4068 is not intended to
override the provisions of the Criminal
Code.

Mr. Speaker, I endorse this legisla-
tion and look forward to its enact-
ment.

Mr. LAGOMARSINO. Mr. Speaker,
this gentleman from California will be
taking the place of the gentleman
from Montana [Mr. MarLenzr] at this
point.

The SPEAKER pro tempore. With-
out objection, the gentleman from
California [Mr. LAGOMARSINO] is recog-
nized to manage the bill.

There was no objection.

Mr. LAGOMARSINO. Mr. Speaker,
I yield myself such time as I may con-
sume.

Mr. Speaker, I rise in support of the
amended version of H.R. 4068 before
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us today. These amendments to the
Archaeological Resources Protection
Act of 1979 are necessary to better

on our Nation's public and Indian
lands remains a nationwide concern.
There has only been one felony con-
viction by jury under the law, and due
to several problems with the existing
law, prosecutions are usually pursued
under other statutes. While the pro-
posed amendments to the law can be
expected to improve its effectiveness,
it is widely recognized that minor
modifications to the law alone will not
stop this loss of our national archae-
ological heritage.

During the hearing and markup on
this bill, concern was expressed by sev-
eral Members regarding the age at
which resources would become eligible
for protection under this bill and the
threshold dollar wvalue at which a
felony prosecution would be pursued.
The amended verzsion we are consider-
ing today retains the current 100-year
age limitation for defining resources
covered under this act and incorpo-
rates the recommendation of Mr. Do-
MxNict from the other body to estab-
lish $500 as the threshold value for de-
termination of a felony. The resolu-
tions adopted for both of these provi-
sions will best achieve the original
purposes of the law.

I am especially pleased to point out
the amendment to section 10 of the
existing law which requires each Fed-
eral land manager to establish a pro-
gram to increase public awareness of
the significance of the archaeological
resources on public lands. Only
through raising the consciousness of
the American public about our archae-
ological heritage through such pro-
grams as the “Take Pride in American
Program” launched by Interior Secre-
tary Hodel can we expect to be suc-
cesaful in protecting it.

Before closing, I want to commend
the gentleman from Connecticut for
his efforts in bringing s thoughtful
proposal on this important issue
before the subcommittee and the
chairman, Mr. Vexro, for bringing for-
ward & comprehensive proposal In a
timely fashion.

I urge my colleagues to join me in
support of the amended version of
H.R. 4088.

Mr. GEJDENSON. Mr. Speaker, as the origi-
nal sponsor of H.R. 4088, which
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compromise bill
in prosecutions
my colleagues to

more of America's
auctioned off forever.

O 1600

Mr. Bpeaker, I yield back the bal-
ance of my time,

Mr. VENTO. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
MorTocoMxrY). The questicn is on the
motion offered by the gentleman from
Minnesota [Mr. Vewro) that the
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House suspend the rules and pass the
bill, E.R. 4068, as amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

A motion to reconsider was laid on
the table.
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PROTECTION AND MANAGE-
MENT OF ARCHAEOLOGICAL RE-
SOURCES ON FEDERAL LANDS

The bill (8. 1985) to improve the pro-
tection and management of archeolog-
fcal resources on Federal land, was
considered.

Mr. DOMENICI. Mr. President,
imagine the hue and cry that would
rise across our Nation if someone, in
the dead of night, dug up Plymouth
Rock and carted it off for his own pri-
vate collection.

The public would be outraged, and
Justifiably so.

Plymouth Rock holds an important
place in our national historic and cul-
tural heritage. It belongs to each of us.

Well, Mr. President, similar events
are occurring daily ascross our land,
and the hue and cry has yet been
heard. I'm talking about the theft of
our Nation’'s archaeological resources.
It's time that we sound the alarm
before our cultural resources—which
are the common heritage of all Ameri-
cans—are lost forever.

Archaeological resources are like en-
dangered species: once they are de-
stroyed, they are gone forever.
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On public lands across our Nation,
pot hunters and other archaeological
looters are digging through ancient
Indian pueblos, historic Spanish
shipwrecks, and the graves of Civil
War soldiers and Native Americans,
then stealing artifacts for a collection
or sale.

For example, an Arizona man wag
recently caught after he tried to sell
1,350-year-old mummy of a Hohokam
Indian infant to an undercover Feder.
al agent for $35,000. This man had
found the mummy—wrapped In a deer
skin with several baby animal peits, a
small basket, and an unfinished woven
mat—in a cave on National Forest
land, The man sald that, since he
found the mummy and artifacts on
Federal land, he thought they were
his to keep.

What makes this case unusual is the
fact that he was caught, convicted,
and sentenced to jail for his crime.
Most thefts of archaeological re-
sources on public lands are not detect-
ed in time to apprehend the culprits.
And In the rare instance of an arrest,
the thieves are hardly ever punished.

After holding oversight hearings in
1985 on the problem of looting of ar-
chaeological artifacts on public lands,
Senators WaLror and Bincamaw and I
requested that the Gene Account-
ing Office (GAO) review the problem.

The GAO report was issued last De-
cember. It found that approximately
44,000 of the 136,000 archaeological
sites in the Four Corners States of
New Mexico, Arizona, Colorado, and
Utah have been looted. In a 5% year
period ending in 1886, the Bureau of
Land Management [BLM], the Forest
Bervice, and the National Park Service
documented 1,222 looting incidents in
the four States.

Yet GAO concluded that these three
agencies lack accurate documentation
on the extent of looting. Agency
records do not reflect the full extent
of looting, either the current level of
looting or its cumulative effects. There
are no agencywide directives specify-
ing under what circumstances a loot-
ing incident report should be pre-
pared. In many instances, no report is

prepared,

GAO determined that some of the
factors in the continued looiing of ar-
chaeological resources were the low
probablility of prosecution, the public
attitude that looting was not really &
crime, and the lack of education about
the significance of archaeological sites.

In addition, GAO noted that BLM,
the Forest Service, and the Park Serv-
ice lack sufficient staff, funds, and
knowledge of the resources they are
supposed to protect to carry out effec-
tively their cultural management re-
sponsibilities.

A0 ennclnded that the three agen-
cles’ efforts have not been extensive
enough to cause commercial looters to
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{ear being caught, and thus cease loot-
ne ogical resources located on
Federal land have been protected zince
1906, when Congress enacted the An-
tiquities Act. The Antiquities Act pro-
vides that qualified institutions may
be issued permits for the excavation of
archaeological sites. It also provides
criminal penalties for unauthorized
excavations.

However, in the late 1970's, the
ecourts invalidated a crucial section of
the A‘nt.iqumu Act, thus creating the
need for stronger legislation.

In 1979, I wrote the Archasological

Protection Act [ARPAL

archaeologi

lands by imposing severe criminal pen-
glties for unsauthorized excavation,
damage, destruction, or removal of ar-
chaeological resources. It provides
fines up to $100,000 and five years in

land
impose civil penalties for violations
and grant rewards for information on
violations.

Mr. President, the Senate now has
before it 8. 1985, a bill that I intro-
duced that would amend ARPA to im-
prove the protection and management
of archaeological resources on Federal
lands.

The recently released GAO study
found that the BLM, Forest SBervice,
and the National Park Bervice have
surveyed less than 8 percent of their
lands in the Four Corners States for
cultural resources and violations of
laws protecting them. Only 7 percent
of the estimated 2 million archaeoclogi-
cal sites In the Four Corners States
have been recorded. Most of the ar-
chaeological surveys performed in
recent years have been conducted to
obtain clearances for development
projects and, therefore, are not neces-
sarily at those areas having
the greatest archaeological resource
potential.

8. 1885 would strengthen the provi-
sions of ARPA by directing BLM, the
Park Service, the Forest Service, and
other Federal! agencies to develop
plans to survey the lands under their
control to determine the nature and
extent of archaeological resources on
those lands.

This bill would also require the
agencies to prepare a schedule for sur-
veying those areas that are likely to
contain the most important archae-
ological resources.

The land management agencies
could make more efficient and effec-
tive use of the funds and staff re-
sources that are available for protect-
ing their archaeological sites if they

more information on the number,
location, and relative significance of
these sites,

If the agencies do not locate and
Protect their most important archae-
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ological resources, looters may destroy
these resources before the agencies
identify them.

Finally, 8. 1985 directs the agencies
to develop processes for reporting sus-
pected incidents of looting of archae-
ological resources on their lands.

Improved documentation of looting
activity would provide the land man-
agement agencies with better data to
use in deciding the amount of funds
and staff to request for, and allocate
to, the protection of sites and to the
apprehension and prosecution of
looters.

The provisions of 8. 1085 were sup-
ported by the GAO in its report on the
looting of archaeclogical resources.

Mr. President, we need to strengthen
our laws. There is no doubt about
that. But it isn't sufficient to simply
strengthen existing statutes. We need
to provide adquate resources and di-
rection to the land management and
law enforcement agencies to ensure
that the laws are enforced.

Park Bervice budgets for cultural re-
source management.

Unfortunately, the President's
budget for fiscal year 1889 proposed
cuts in funding for cultural resource
management. At the Forest Service,
the proposed cut was $2 million, or 13
percent. BLM cultural resource man-
agement programs were proposed to
be decreased by 5 percent. Three Park
Service programs for cultural re-
sources management were slated for
elimination.

The administration’s proposed fund-
ing reductions were unjustified. Ar-
chaeological looting is reaching crisis
proportions. We need to provide our
land management agencies with ad-
quate resources to confront this crisis.

I am pleased that the
agreed with me and rejected the ad-
ministration’s proposals.

The Interior Appropriations Act just
signed by the President increases the
Forest Service cultural resources man-
agement budget by 13 percent over its
umnt level, bringing it to $15.9 mil-

on.

The act continues the three Park
Service cultural resources manage-
ment programs that the administra-
tion proposed to eliminate. These pro-
grams will be funded at their current
level of $49 million.

The Interior Appropriations Act also
increases BLM's budget for cultural
resources management by $400,000
above the President’s request, thus re-
storing it to its base level of $6.6 mil-
lion.

Last year, at my urging, Congress
also earmarked $1 million in the De-
partment of Justice budget to be used
to enhance efforts to identify and
prosecute individuals who loot archae-
ological sites on Federal land.
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Mr. President, it s clear that the
Federal Government's efforts to pro-
tect archaeological resources on the
lands under its control have been woe-
fully inadequate. We stand by while
our Nation's archaeological heritage is
stolen and sold as quaint curios. Just
as we would not stand idly by and
allow the theft of Plymouth Rock, we
can no longer aliow this to continue.

The failure to protect our Nation's
archaeological resources constitutes a
breach of faith by the Federal Gov-
ernment. As the trustee of these lands
for the American people, the Federal
Government has an obligation to
assure that these resources are not de-
stroyed or stolen by those who have
no respect for the past.

I urge the Members of the Senate to
keep faith with the Americans of the
past and the Americans of the future
and support 5. 1985 to extend greater
protection to the archaeological re-
sources of our Nation.

The blil (8. 1985) ordered to be en-
grossed for a third reading, read the
third time, and passed; as follows:

B. 1985

Be Ul enacted by the Senate and House aof
Representatives of the United States of
America in Congress assembled, That the
Archaeological Resources Protection Act of
1978 (Public Law 96-85; 16 U.B.C. 4701il) be
amended to add the following new section
after section 13:

“Sec. 14. The Becretaries of the Interior,
Agriculture, and Defense and the Chairman
of the Board of the Tennessee Valley Au-
thority shall—

“(a) develop plans for surveying lands
under their control to determine the nature
and extent of archaeological resources on
those lands;

“(b) prepare a schedule for surveying
lands that are likely to contain the most scl-
entifically wvaluable archaeological re-
sources; and

*(¢) develop documents for the reporting
of suspected violations of this sct and estab-
lish when and how those documents are to
be completed by officers, employees, and
agents of their respective agencies.”.
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IMPROVING PROTECTION AND
MANAGEMENT OF ARCHEO-
LOGICAL RESOURCES ON FED-
ERAL LAND

Mr. VENTO. Mr. Speaker, I move to
suspend the rules and pass the Senate
bill (S. 1985) to improve the protection
and management of archeological re-
sources on Federzal land.

The Clerk read as follows:

B. 1985

Be it enacted by the Senale and House of
Representatives of the United Slales of
America in Congress assembled. That the
Archeological Resources Protection Act of
1979 (Public Law 96-85. 16 U.S.C. 470li) be
amended to add the fol'owing new section
after section 13:

"Sec. 14. The Secretaries of the Interior,
Agriculture, and Defense and the Chairman
of the Board of the Tennessee Valley Au-
thority shall—

“(a) develop plans for surveying lands
under their control to determine the nature
and extent of archeological resources on
those lands;

“{b) prepare a schedule for surveving
lands that are likely to contain the most sci-
entifically valuable archeological resources;
and

“(c) develop documents for the reporting
of suspected violations of this act and estab-
lish when and how those documents are to
be completed by officers, employees, and
agents of their respective agencies.”.

The SPEAKER pro tempore. (Mr,
GonzaLez). Is a second demanded?
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Mr. LAGOMARSINO. Mr. Bpeaker,
I demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Minnesota [Mr.
VenTto] will be recognized for 20 min-
utes and the gentleman from Califor-
nia [Mr. LacoMarsino] will be recog-
nized for 20 minutes.

The Chair recognizes the gentleman
from Minnesota [Mr. Verro).

GENERAL LEAVE

Mr. VENTO. Mr. Speaker, I ask
unanimous consent that all Members
may have § legislative days in which to
revise and extend their remarks on 8.
1985, the Senate bill now under con-
sideration.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Minnesota?

There was no objection.

Mr. VENTO. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, S. 1985 amends the Ar-
cheological Resource Protection Act to
direct the Secretaries of the Interior,
Agriculture, Defense, and the Chair-
man of the Board of the Tennessee
Valley Authority to develop plans for
surveying the lands under their con-
trol to assess the nature and extent of
archeological resources found there.
The bil] also directs them to prepare a
schedule for surveying those lands ex-
pected to have the most scientifically
valuable archeological resources. Fi-
nally, S. 1985 directs these agency
heads to develop means of reporting
suspected violations of the Archeologi-
cal Resources Protection Act.

The principle behind S. 1985 is quite
simple: agencies must know what re-
sources they have before they can ade-
quately protect those resources. Agen-
cies should be doing such surveys
anyway, but have not been doing them
in any proportion to the need. In the
meantime, looting of our Nation's ar-
cheological heritage continues at an
astounding rate. Looters trying to find
a few intact pots often damage entire
archeological sites and make retrieval
of the scientific information such sites
contain impossible. That is a loss of
our heritage in both tangible artifacts
and in knowledge about the past,

S. 1985 makes it very clear that we
in the Congress expect archeological
resources to receive betcer protection.
It will help in the creation of appropri-
ate data bases for agencies charged
with managing vast amounts of land
with extensive archeoclogical resources.
It will enable us to better protect our
Nation's archeological resources. Mr.
Speaker, I endorse 8. 1885 and urge its
passage.

Mr. Speaker, I reserve the balance of
my time.
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Mr. LAGOMARSINO. Mr. Bpeaker,
I yield myself gsuch time as I may con-
sume.

Mr. Bpeaker, the chairman of the
subcommittee, the gentleman from
Minnesota [Mr. VExTo] has explained
the bill verv well, and adequately.
What it does is to direct the BLM, the
Park Service, Forest Service, the
chalrman of the board of the TVA,
and other Federal land managers to
survey what they have In the way of
archeological resources s0 we can pro-
tect them.

Mr. Speaker, I cannot think of any.
thing more important that they
should be doing in any event, so I
strongly support the bill and urge my
colleagues to vote for this bill,

Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.

Mr. VENTO. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Minnesota [Mr,
Vexrol that the House suspend the
rules and pass the Senate bill, . 1985,

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the
Senate bill was passed

A motion to reconsider was laid on
the table.
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ARCHAEOLOGICAL RESOURCES
PROTECTION ACT AMENDMENTS

The Senate proceeded to consider
the bill (H.R. 4068) to amend the Ar-
chaeological Protection Act of 1979 to
strengthen the enforcement provisions
of that Act, and for other purposes,
which had been reported from the
Committee on Energy and Natural Re-
sources, with amendments, .as follows:

(The parts of the bill intended to be
stricken are shown in boldface brack-
ets, and the parts of the bill intended
to be inserted are shown in italies.)

HR. 4068

Be it enacted by the Senate and House of
Representatives of the Uniled States aof
America in Congress assembled,

BECTION 1. AMENDMENTE TO ARCHAEOLOGICAL
RESOURCES PROTECTION ACT OF 1979,

E[(a) Bection 3(1) of the Archaeological
Protection Act of 1979 (16 US.C.

470aa and following) is amended by striking
out “which are of archaeological interest”.]

[{)]7a/ Bection 33) of such Act is
amended by striking out the semicolon at
the end thereof and substituting a period.

[(c)}(b) Bection &) of such Act is
amended by inserting after “deface” the fol-
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damage, or otherwise alter or deface”.
[(d)]fc/ Bectlon &d) of such Act is
amended by striking “$5,000" and inserting

g
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ARCHAEOLOGICAL RESOURCES
PROTECTION ACT OF 1979
AMENDMENTS

Mr. VENTO. Mr. Speaker, I move to
suspend the rules and concur in the
Senate amendments to the bill (H.R.
4068) to amend the Archaeological Re-
sources Protection Act of 1879 to
strengthen the enforcement provisions
of that act, and for other purposes.

The Clerk read as follows:

Senate Amendment:

Page 1, strike out lines 5, 6, and 7.

Page 2, line 1, strike out “[(b)I" and
insert: “(a)".

Page 2, line 3, strike out “[(c)]” and insert:

u(h,".
Page 2, line 6, strike out "{(d))” and

{nsert: “(e)".
Page 2, line 8, strike out “[(e)]” and insert:

“d)".

The SPEAKER pro tempore. Is a
second demanded?

Mr. CRAIG. Mr. Speaker, I demand
a second.

CONGRESSIONAL RECORD—HOUSE

The EPEAKER pro tempore. With-
out objection, & second will be consid-
ered as ordered.

There was no objection.

The EPEAKER pro tempore. The
gentleman from Minnesota [Mr.
VexnTo) will be recognized for 20 min-
utes, and the gentleman from Idaho
[Mr. Craic) will be recognized for 20
minutes,

The Chair recognizes the gentleman
from Minnesota [Mr. Vexro].

GENERAL LEAVE

Mr. VENTO. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
Senate amendments to HR. 4068 now
under consideration.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Minnesota?

There is no objection.

Mr. VENTO. Mr. Speaker, I yleld
myself such time as I may consume.

Mr. Speaker, our Nation's archeolog-
ical heritage is being plundered for the
profit of a few people. In the process,
we are losing much information about
our past and about those peoples who
lived on this continent before us. In
their search for a few commercially
valuable pots, looters destroy home
sites, burial sites and all the scientific
evidence that could be used to gain
greater understanding of how these
people lived.

The destruction of archeological re-
sources goes back many decades. A few
years ago, the Archeological Resources
Protection Act established wvarious
penalties against such destruction.
Now, we recognize that the Archeolog-
ical Resources Protection Act needs to
be modified to provide for increased
latitude in prosecuting such cases. On
July 26, the House passed H.R. 4068 to
strengthen the enforcement penalties
of the Archeological Resources Protec-
tion Act by lowering the felony
threshold from $5,000 to $500, by
making “attempts” criminal actions.
As amended, H.R. 4068 also deletes the
test “of archeological intersts” and
adds a provision directing agencies to
establish programs to increase public
awareness of the significance of arche-
ological resources located on public
lands.

Since then, the Senate amended
H.R. 4088, by deleting section 1(a). We
reluctantly concur in the Senate's
amendment. We heard testimony that
the phrase “of archeological interest"
has confused juries. Too often, they
have understood it to mean “of inter-
est to archeologists.” For that reason,
we deleted it. The Senate’'s amend.
ment would reinstate that phrase. I
want to be very clear that “of archeo-
logical Interest” referr to all products
and evidence of human activity. The
1984 regulations for the Archeological
Resources Protection Act defines “of
archeological interest” to include all
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of the material remains of our prede-
cessors’ lives that can provide scientif-
ic or humanistic understanding of
their lives. The test is not whether ar-
cheologisis find something of interest
but whether such evidence is useful in
understanding past human activity.
After all, many of us interested in, and
concerned about, archeological re-
sources are not archeologists. These
resources are part of all of our herit-
age, and s0 should be treated. H.R.
4068 will ensure better protection for
our Nation's archeological heritage
and so I urge its passage.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
Connecticut [Mr. GEypENSON].

Mr. GEJDENSON. Mr. Speaker, as
the sponsor of H.R. 4068, I am proud
to rise in support of its passage today
by the House. I would also like to
engage in a brief colloquy with Repre-
sentative VexNto, the chairman of the
National Parks and Public Lands Sub-
committee, at the conclusion of my
statement.

I would first like to thank Chairman
VenTo for his assistance in moving this
legislation forward. I would also like to
thank Chairman UpaLL for his strong
support for the bill.

Mr. Speaker, the need for this legis-
lation has been demonstrated in testi-
mony before the Subcommittee on
General Oversight and Investigations,
which I chair. Archeological resources
on public lands, which belong to all
Americans, are being systeraatically
looted for personal profit. Thousands
of years of native-American history, as
well as the history of more recent soci-
eties, have been carted off for sale in
high-price art galleries in our Nation's
largest cities.

This illegal activity diminishes our
ability to understand and interpret the
history of native Americans as well as
American history in general. It takes
archeological resources out of their
original setting, or out of the hands of
professional archeologists, and into
the homes of wealthy collectors.

In fact, 90 percent of the archeologi-
cal sites on Federal lands in the
Southwest have been looted and van-
dalized. While Congress passed the Ar-
cheological Resources Protection Act
[ARPA) in 1979 to protect these re-
sources, the law has only been used
once to convict a looter.

H.R. 4068 will strengthen ARPA and
allow prosecutors to go after archeo-
logical site looters with the full force
of the law. By lowering the felony
threshold from $5,000 to $500, and by
making attempt to loot a site a felony,
many more looters will be brought to
justice.

Unfortunately, the other body re-
moved & provision of K.R. 4066 wk.ch
struck the requirement in current law
that an archeological resource must be
“of archeological interest” in order to
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be covered by the law. It was my con-
cern that this phrase could allow de-
fense lawyers to try to convince juries
of thelr clients' innocence due to a re-
source's significance. I am disappoint-
ed with the Senate's action. However,
I feel that the 1984 regulations imple-
menting ARPA, combined with state-
ments made on the House floor today,
will clearly establish the intent of
Congress that the phrase “of archeo-
logical interest” never be used to justi-
1y lenient treatment of looters.

I concur with Chairman Vewnto's
statement that “of archeological inter-
est’ refers to all products and evidence
of human activity. The 1984 regula.
tions implementing the phrase “of ar-
cheological interest” clearly include all
ﬁ: the material remains of human

ves,

Mr. Speaker, I would like to engage
the gentleman from Minnesota, Mr.
Vexro, chairman of the Subcommittee
on National Parks and Public Lands,
in u: colloquy on provisions of H.R.
4068,

As long as the Federal land manager
with jurisdiction over a particular re-
source or a State historic preservation
officer believes that an archeological
resource can potentially provide scien-
tific or humanistic understanding of
past human behavior, cultural adap-
tion or related topics, is it the commit-
tee's intention that the discovery be
declared “of archeological interest?”

Mr. VENTO. Mr. Speaker, will the
gentleman yleld”

Mr. GEJDENSON. I am happy to
yield to the gentleman from Minneso-
ta.

Mr. VENTO. Mr. Speaker, yes, it is.

Mr. GEJDENSON. I would ask the
chairman, is it the committee's inter-
pretation of ARPA that the phrase “of
archeological Interest” Is not contin-
gent upon whether archeologists find
an archeological resource of academic
interest or the prevalence of a certain
type of archeological resource?

Mr. VENTO. Yes, it is.

Mr. GEJDENSON. Once Federal
land managers have begun the imple-
mentation of the public awareness
provisions of this legislation, is it the
committee’s intention that prosecutors
can assume that the public and Feder-
al land managers are aware of the sig-
nificance and interest of archeological
resources within the jurisdiction of
each Federal land manager?

Mr. VENTO. Yes, that is the com-
mittee's intention.

Mr. GEJDENSON. Mr. Speaker, 1
agaln thank Chairman Vento and
Chairman UpaLL for moving this legis-
lation forward. I would also urge my
colleagues to approve this legislation
today In order to put teeth into efforts
to protect America’s quickly diminish-
ing archeological resources.

Mr. VENTO. Mr. Speaker, I reserve
the balance of my time.
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Mr. CRAIG. Mr. Speaker, I yield
myself such time as I may consume.

Mr, Speaker, I ris2 in support of the
amended version of H.R. 4068 before
us today. The bill is virtually identical
to legislation which passed this body
in July, except that it removes the
provision revising the definition of ar-
cheological resources under the Ar-
chaeological Resources Protection Act
of 1879 [ARPA). The effect of this
change is to leave in place the require-
ment that artifacts must be of “arche-
ological interest” in order to meet the
definition of an archeological re-
source. Although this definition has
proven troublesome In the past, the al-
ternative may have resulted in similar
problems. In any event, this iz one
issue which Congress may have to re-
visit in a more comprehensive fashion
at some point in the future,

During House committee action on
H.R. 4068, I, along with several of my
colleagues, expressed concern regard-
ing the change in the age, from 100
years to 50 years, at which resources
would become eligible for protection
under ARPA. I am pleased that this
legislation retains the current 100-year
age limitation which I believe is appro-
priate.

Mr. Speaker, I believe the amend-
ments embodied in H.R. 4068 willl
serve to strengthen the enforcement
of the Archeological Resources Protec-
tion Act. Therefore, it is an important
step forward as we continue our ef-
forts to protect our Nation's signifi-
cant archeological resources and pre-
serve our Nation's heritage.

I urge my colleagues to approve H.R.
4068 today and send it to the Presi-
dent for his signature.

Mr. Speaker, I yield back the bal-
ance of my time.

Mr. VENTO. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
MurtHA). The question is on the
motion offered by the gentleman from
Minnesota [Mr. Vento] that the
House suspend the rules and concur in
the Senate amendments to the bill,
H.R. 40868.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the
Senate amendments were concurred
in

l\ motion to reconsider was laid on
the table.
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NATIVE AMERICAN GRAVES PROTECTION AND
REPATRIATION ACT

P.L 101-601, see page 104 Stat. 3048

DATES OF CONSIDERATION AND PASSAGE

House: October 22, 27, 1990
Senate: October 26, 1990
House Report (Interior and Insular Affairs Committee) No. 101~
877, Oct. 15, 1990
(To accompany H.R. 5237]

Senate Report (Indian Affairs Committee) No. 101478,
Sept. 26, 1990
[To accompany S. 1980]

Cong. Record Vol. 136 (1980)

The House bill was passed in lieu of the Senate bill The House
Report is set out below.

HOUSE REPORT NO. 101-877

[page 1]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H.R. 5237) to provide for the protection of Native
American graves, and for other purposes, having considered the
same, report favorably thereon with an amendment and recom-
mend that the bill as amended do pass.

. . . N B
(page 8)
- . . . .
Purrosk

_The pur of HR. 5237 is to protect Native American burial
sites and the removal of human remains, funerary objects, sacred
objects, and objects of cultural patrimony on Federal, Indian and
Native Hawaiian lands. The Act also sets up a process by which
Federal agencies and museums receiving federal funds wtﬁ inven-
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tory holdings of such remains and objects and work with appropri-
ate Indian tribes and Native Hawaiian organizations tgprupch
wg}gt on repatriation or other disposition of these remains
objects.

Brizr SUMMARY

H.R. 5237, the Native American Grave Protection and Repatri-
ation Act, achieves two main objectives. The first objective deals
with Native American human remains, funerary objects, sacred ob-
jects and objects of cultural patrimony which are excavated or re-
moved from Federal or tribal lands after the enactment of the Act.

The Act cclls for any persons who wish to excavate such items or
other archeological items to do so only after receiving a permit

ursuant to the Archeological Resources Protection Act (P.L. 96-

). If nn{nof such remains or objects are found on Federal lands
and it is known which tribe is closely related to them, that tribe is

ven the opportunity to reclaim the remains or objects. If the tribe

oes not want to take possession of the remains or objects, the Sec-
retary of the Interior will determine the disposition of the remains
or objects in consultation with Native American, scientific and
museum groups.

The Act also addresses those cases involving the incidental dis-
covery of such items on Federal land by persons engaged in other
activities such as mining, construction, logging or other similar en-
deavors. When one or more of these items are found in this
manner, the activity must temporarily cease and a reasonable
effort must be made to protect the item. Written notification must
be made to the Federal land manager in ch and notification
must also be given to the appropriate tribe or Native Hawaiian or-
ganization if known or easily ascertainable.

Penalties are included for selling, or otherwise profiting from,
any Native American human remains, funerary objects, sacred ob-
j:ctl or objects of cultural patrimony acquired in violation of this

ct.

The second main objective addressed in this Act deals with col-
lections of Native American human remains, associated and unas-
sociated funerary objects, sacred obliecu. and objects of cultural
patrimony currently held or controlled by Federal agencies and
museums.

Within 5 years of enactment, all Federal agencies and all muse-
ums which receive federal funds, which have possession of, or con-
trol over, any Native American human remains or associated fu-
nerary object (items which are found with a specific bod{). are to
compile an inventory of such remains or objects and, with the use
of available information they have, attempt to identify them as to
geographical and cultural affiliation. Upon completion of the in-
ventory, the me riate tribe or Native Hawaiian organization is
to be contacted. If it is clear which tribe or Native Hawaiian orga-
nization is related to the remains or objects and that tribe or orga-
nization wishes the return of the items, they are to be returned.

Instead of an object-by-object inventory, & written summary. of
unassociated funerary objects (those items which are known to be
funerary objects but are not connected to a specific body), sacred
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objects, and objects of cultural patrimony which are controlled by a
Federal a&ency or museum is to be completed. The summary is to
describe the collection, the number of objects in it, and roughly
how, when, and from where the collection was received. Following
the summary, the appropriate Indian tribe or Native Hawaiian or-
ganization is to be contacted and the two sides are to meet to dis-
cuss the future disposition of the items in question.

This Act allows for the repatriation of culturally affiliated items
as well as any other agreement for disposition or caretaking which
may be mutually agreed upon by involved parties.

BACKGROUND

Digging and removing the contents of Native American graves
for reasons of profit or curiosity has been common practice.
activities were at their peak during the last century and the early
part of this century.

In 1868, the Surgeon General issued an order to all Army field
officers to send him Indian skeletons. This was done so that studies
could be performed to determine whether the Indian was inferior
to the white man due to the size of the Indian’s cranium. This
action, along with an attitude that accepted the desecration of
countless Native American burial sites, resulted in hundreds of
thousands Native American human remains and funerary objects
being sold or housed in museums and educational institutions
around the country.

For many years, Indian tribes have attempted to have the re-
mains and fune objects of their ancestors returned to them.
This effort has touched off an often heated debate on the rights of
the Indian versus the importance to museums of the retention of
their collections and the scientific value of the items.

NATIONAL DIALOGUE ON MUSEUM/NATIVE AMERICAN RELATIONS

In 1988, the Senate Select Committee on Indian Affairs held a
hearing on legislation which provided a process for the repatriation
of Native American human remains. Several witnesses requested
that the Committee postpone further action on the bill to allow the
museumn community and the Native American community to have
an opportunity to enter into a dialogue on regatriation issues. The
Committee agreed and, during 1989, the Barry M. Goldwater
Center of Cross Cultural Communication of the Heard Museum in
Phoenix, Arizona sponsored the Panel of National Dialogue on
Museum-Native American Relations. )

Several museum professionals, college professors (including ar-
chaeologists and anthropologists), and Indian representatives (in-
cluding tribal and religious leaders) met and discussed various
issues surrounding repatriation during this nr-lonﬁ dialogue.

The panel issued a report citing its findings and recommenda-
tions. The panel was not unanimous on all recommendations, but
all members did agree that much was gained in understanding the
views of others.

The panel recommended that all resolutions be governed by re-
spect for the human rights of Native Americans and the value of
scientific study and education. The majority believed that “‘Respect
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for Native human riﬁhts is the paramount principle that should
govern resolution of the issue when a claim is made. . .".

The Panel was split on what to do about human remains which
are not culturally identifiable. Some maintained that a system
should be developed for repatriation while others believed that the
scientific and educational needs should predominate. The report
strongly supported dialogue between museums and Indian tribes
during all aspects of both the acquisition of sensitive materials, and
repatriation requests. The Panel concluded that Federal legislation
on this matter was needed.

NATIONAL MUSEUM OF THE AMERICAN INDIAN ACT

On November 28, 1989, the President signed into Public Law
101-185, the National Museum of the American Indian Act. This
law established a museum for the American Indian to be built as
part of the Smithsonian Institution. Testimony received during
consideration of this legislation revealed that the Smithsonian In-
stitution held thousands of Native American human remains and
funerary objects. Several tribes and Native Hawaiians having cul-
tural and historical affiliation with these remains stressed their
great desire to have the remains of their ancestors returned to
them. After long negotiations between interested parties, provi-
sions were included in the legislation which authorized the repatri-
ation of identifiable remains and funerary objects.

H.R. 1381—NATIVE AMERICAN BURIAL SITE PRESERVATION ACT OF 1989

On March 14, 1989, Representative Charles Bennett introduced
H.R. 1881, the Native American Burial Site Preservation Act of
1989. This bill would prohibit excavations or removal of any con-
tent from any Native American burial site without a State permit.
The bill provides penalties for violation with fines of not more than
$10,000 per violation. The bill provided that anything taken in vio-
lsation oﬁhe legislation would become the property of the United

tates.

H.R. 1646—NATIVE AMERICAN GRAVE AND BURIAL PROTECTION ACT

On March 23, 1989, Representative Morris Udall introduced H.R.
1646, the Native American Grave and Burial Protection Act. This
bill would make it illegal to sell, profit, or transport across state
lines any Native American skeletal remains without written con-
sent of the lineal descendants or of the governing body of the cul-
turally affiliated tribe. Penalties of fines of not more than $10,000
per violation would be assessed.

The bill would require all Federal agencies and instrumentalities
to list and identify, within 2 years, all Native American skeletal re-
mains and sacred ceremonia ob{ecta in their possession or control.
Within 3 years, all agencies would notify appropriate tribes of their
findings and, within 1 year of notification, the concerned iribe
would decide whether or not it wanted the remains or objects re-
turned. If the items were not acquired with the consent of the tribe
or legitimate owner and the item is not needed for a scientific
study the outcome of which would be of major benefit to the
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United States, the items are to be returned. Any museum not in
compliance would not be eligible for further Federal funding.

H.R. 5237—NATIVE AMERICAN GRAVE PROTECTION AND REPATRIATION
ACT

After the negotiations by the museum, Indian and scientific com-
munities were completed, Representative Morris Udall introduced
H.R. 5237, the Native American Grave Protection and Repatriation
Act, on July 10, 1990. As introduced, this bill states that any
Native American human remains, funerary objects, sacred objects,
and objects of inalienable communal property that are found on
Federal or tribal lands after the date of enactment would be con-
sidered owned or controlled by (in this order) lineal descendants,
the tribe on whose land it was found, the tribe having the closest
cultural affiliation with the item, or the tribe which aboriginally
occupied the area.

Anyone who discovered any of the items covered by the provi-
sions of the bill accidentially or through activities such as mining,

ing, or construction would have to cease the activity, notify the
Federal land manager responsible and the appropriate tribe, if
known, and make a reasonable effort to protect the items before
continuing the activity.

Ansrone who profited in violation of the provisions of the bill
would be fined in accordance with title 18, United States Code, im-
prisoned not more than one year, or both, with the penalty increas-
ing to 5 years for a second violation.

All Federal agencies and museums receiving Federal funds
‘which have control over any of the items covered in the bill would,
within 5 years, have to inventory and identify the items, notify the
affected tribes and make arrangements to return such items if the
appropriate tribe made a request. If the Federal agency or museum
shows that the item was acquired with the consent of the tribe or if
the item was part of a scientific study which was expected to be of
gmjperd benefit to the country, the request for repatriation could be

enied.

As introduced, this bill established a review committee to be
composed of 7 members, 4 of whom were to be from nominations
made to the Secretary of the Interior from Indian tribes, Native
Hawaiian organizations, and traditional Native American religious
leaders. The committee's responsibilities would be to monitor the
inventory and repatriation activities, review any questions as to
the identity or return of any items, arbitrate among tribes any dis-
putes relating to this Act, and compile an inventory of unidentifi-
able remains and recommend action for disposition of such re-
mains.

Grants were made available to tribes to assist in the repatriation
process and to museums to assist in the inventory and identifica-
tion process.

LEGISLATIVE HEARING

On July 17, 1990, the Committee held a hearing on H.R. 1381,
the Native American Burial Site Preservation Act of 1989; H.R.
1646, the Native American Grave and Burial Protection Act; and
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H.R. 5237, the Native American Grave Protection and Repatriation
Act. Testimony was presented by professional scientific and
museum associations, archaeologists, representatives of individual
museums, Indian organizations, Tribal religious leaders, Native
Hawaiian representatives, and private art dealers.

Much of the Indian testimony revolved around their rights to the
remains and objects held by the museums and the information sur-
rounding the acquisition of such items. Some Indian representa-
tives testified that the spirits of their ancestors would not rest until
they are returned to their homeland and that these beliefs have
been genenll ignored by the museums which house the remains
and objects. There was testimony that non-Indian remains which
are unearthed are treated much different than those of Indians.
The non-Indian remains tend to be quickly studied and then rebur-
io:id while s0o many Indian remains are sent to museums and curat-

Testimony received from the scientific community stressed the
importance of human remains to scientific study and the need to
learn for the future from the past. They expressed concern that if
remains are reburied now they will be lost to science forever and
not reachable when future study techniques are developed. Most
testimony indicated the need for strong legislation to protect burial
sites from being looted or desecrated in the future. :

Testimony from the museum community stressed the responsibil-
ities which museums have to maintain their collections and con-
cern for liability surrounding repatriation. One witness described a
matilon where .stmuseum ntt;lr?edampum Belts to ?” tribe.

r long negotiations, a mutually upon compromise was
implemented whereby the tribe received the belts back to continue
;heii ceremonies zn th; er::ii.tsm.m: animim:aine«:! a&ceu w bt;ltl
or legitimate study an ucation urposes. Most at
museums needed to become more umit';ve to the needs and desires
of Native Americans whose remains and objects they house.

Witnesses representing private art dealers testified that Native
Americans should not be the sole conservators of their cultural
items because all Americans have a right to their history. The Art
dealers present denied dealing in human remains per se but did
admit that a war shirt in very good contition containing scalp locks
could be sold for $200,000 on the open market.

Discussion and testimony received by the Committee indicated
that a process was needed by which Native Americans could gain
access to collections housed in museums and Federal agencies.

COMMITTEE AMENDMENT

The Committee adopted an amendment in the nature of a substi-
tute for H.R. 5237. The substitute was develo on the basis of
issues and concerns expressed by witnesses at the Committee hear-
ing, t}:ectiom and itions of Committee Members, correspond-
ence from concerned representatives of the Indian community, the
museum and scientific community and the general public, and
meetings with Administration officials and other interested ies.
A detailed explanation of the substitute is contained in the ion-
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by-Section Analysis portion of this report. Certain major substan-
ve changes effected by the substitute are discussed below.

DEFINITIONS

Definitions of several key terms used in the legislation were
changed to tighten and clarify their meaning.

In the definition of “cultural affiliation”, the requirement that a
tribe show a ‘“‘shared up identity which can be reasonably
traced historically or prehistorically” is intended to ensure that the
claimant has a reasonable connection with the materials. Where
human remains and associated funerary objects are concerned, the
committee is aware that it may be extremely difficult, in many in-
stances, for claimants to trace an item from modern Indian tribes
to prehistoric remains without some reasonable gaps in the historic
or prehistoric record. In such instances, a finding of cultural affili-
ation should be based upon an overall evaluation of the totality of
the circumstances and evidence pertaining to the connection be-
tween the claimant and the material being claimed and should not
be precluded solely because of some gaps in the record. L

e definition of “sacred objects” is intended to include both ob-
needed for ceremonies currently practiced by traditional
ative American religious practitioners and objects needed to
renew ceremonies that are part of traditional religions. the opera-
tive part of the definition is that there must be “present day adher-
ents” in either instance. In addition to ongoing ceremonies, the
Committee izes that the practice of some ceremonies has
been interrupted because of governmental coercion, adverse soci-
etal conditions or the loss of certain objects through means beyond
the control of the tribe at the time. It is the intent of the Commit-
tee to permit traditional Native American religious leaders to
obtain such obj as are needed for the renewal of ceremonies
that are part of their religions.

The definition of “Federal agency"” includes the Smithsonian In-
stitution “except as may be inconsistent with the provisions of
Public Law 100-185". Public Law 100-185 refers to the Act author-
izing the addition of the Museum of the American Indian to the
Smithsonian Institution. The Committee does not wish to change
the agreements reached under the Museum of the American Indian
Act with respect to the inventory and repatriation of native Ameri-
can human remains and funerary objects, but does intend that the
Smithsonian fulfill the obligations stipulated in H.R. 5237 regard-
ing sacred objects and objects of cultural patrimony. The Commit-
tee further intends for the Smithsonian Institution to comply with
obligations stipulated in H.R. 5237 with respect to unassociated fu-
nerary objects insofar as such obligations do not weaken those stip-
ulated in Public Law 100-185. ;

The definition of “right of possession” in section 2(13) of the bill
was amended to include language providing that nothing in the
ra.;agraph is intended to affect the application of relevant State
aw to the right of ownership of unassociated funerary objects,
sacred objects or objects of cultural sntrimony. The language was
adopted to meet the concerns of the Justice Department about the
possibility of a 5th amendment taking of the private property of
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museums through the application of the terms of the Act. While
the Commitmh d not “tl.h?‘l:n implementation ptoofd the mAacltc wtlmld

ve rise to such a taking, guage was acce to e clear
ls:l intention. The language is not jurisdictional in nature. It does
not confer or detract from the existing jurisdiction to determine
ownership of an item covered by this Act. Deg:ndini upon the cir-
cumstances involved, the law which would applicable by the
court of competent jurisdiction could be Federal, State, or tribal.
The definition of the right of possession will supplement any exist-
mi"l;w in that respect.

e term “tribal land”, as defined in section 2(15), is for purposes
of this Act only and may be inapplicable in other circumstances.
The Committee does not intend that the definition will be determi-
native of the status of land owned by Native Corporations pursuant
to the Alaska Native Claims Settlement Act for any other purposes
than for this Act. )

Section 3(d) refers to the inadvertent discovery of Native Ameri-
can remains and objects by persons engaged in an otherwise unre-
lated activity. Section 8(dX1) states that, after there has been com-

liance with the other requirements of the subsection, “The activi-
may resume after a reasonable amount of time"”. Although a
specific time limit was not added here, the Committee does intend
to protect the remains and objects found and does not intend to
weaken any provisions of other laws, such as Archeological Re-
sources Protection Act, regarding similar situations.

INVENTORY

Section 5(d) refers to notification of Indian tribes and Native Ha-
waiian organizations no later than 6 months after completion of
the inventory requirements. The Committee intends that tribes and
organizations be notified as soon as possible after an inventory is
completed. The allowance of 6 months to make the notification was
added to assist small museums with very limited staffs.

SUMMARY

Due to the possible high number of unassociated funerary ob-
jects, sacred objects, and objects of cultural patrimony, this section
is intended to make it easier for the Federal agencies, museums,
and institutions of higher education to compile and survey the ob-
jects they have in their possession or under their control. It is also
intended that there be a shorter time frame for completion of the
summary (3 years) than for the item-by-item inventory to permit
le’:rg.liier contact with the appropriate tribe so cpen discussions can

n.

REPATRIATION

Section 7(b) refers to scientific studies the outcome of which
would be of major benefit to the United States. The Committee rec-
ognizes the importance of scientific studies and urges the scientific
community to enter into mutually agreeable situations with cultur-
ally affiliated tribes in such matters. e
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SBHARING OF INFORMATION

Section 7(d) refers to the sharing of information following the
preparation of the initial inventory or summary. Any tribe which
may have a cultural affiliation with certain items may request any
additional available information needed to pursue a claim under
the Act. All tribes which receive notice pursuant to the inventory
process or those that should have received notice because of a po-
tential cultural affiliation (regardless of whether the showing of
such affiliation would be based upon museum records or non-
museum sources) would have standing to request such information.

REVIEW COMMITTEE

One of the responsibilities of the Review Committee is to compile
an inventory of culturally unidentifiable human remains and de-
velop a process for their disposition. There is general nt
on the proper disposition of such unidentifiable remains. Some be-
lieve that they should be left solely to science while others contend
that, since they are not identifiable, they would be of little use to
science and should be buried and laid to rest. The Committee looks
forward to the Review Committees recommendations in this area.
The Committee concurs with the Justice De ent comments
that section 7 does not accord binding legal force to the Review
Committee’s actions. As such, the bill did not have to be amended
to conform the appointments procedures for the committee to the
Constitution's appointments clause.

PENALTY

The penalty provision of section 9 is not meant to be an exclusive
remedy for any d.i?utu which may arise from the implementation
or interpretation of the terms of the Act nor to preclude resort of
any of the parties to remedies which may be available under other
existing law.

BAVINGS PROVISIONS

Section 11(1XB) preserves the right of all parties to enter into
other mutually agreeable arrangements than those provided for in
this Act. The Committee encourages all sides to negotiate in
faith and attempt to come to agreements, where possible, whi
would keep certain items available to all those with legitimate in-
terests.

CONSULTATION

The term ‘“‘consultation”, wherever it appears in the bill, means
a process involving the open discussion and joint deliberations with
t?sm to potential issues, changes, or actions by all interested par-

es,

SECTION-BY-SECTION ANALYSIS

Section 1

This section cites this Act as the “Native American Grave Pro-
tection and Repatriation Act”.
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Section £

. This section contains definitions of various terms used in the leg-
islation.
Section &

Subsection (a) provides that the ownership or right of control of
any Native American human remains, funerary objects, sacred ob-
jects or objects of cultural patrimony found on Federal or tribal

d after the date of enactment will be under the control of (in
this order) lineal descendants, the tribe or Native Hawaiian organi-
zation on whose land the item was found, the tribe or Native Ha-
waiian organization which is the most closely affiliated with the
item, or with the tribe or Native Hawaiian organization which is
recognized by the Indian Claims Commission as having aboriginally
occupied the area. .

Subsection (b) provides that the ownership of any item covered
under this Act which is not claimed under subsection (2) will be de-
termined by regulations established by the Secretary of Interior
after consultation with the review committee established in section
8 of this Act, Native American groups, representatives of museums
and the scientific community.

Subsection (c) provides that items covered by this Act can be ex-
cavated from Federal or tribal lands if proof exists that a permit
has been acquired in accordance with section 4 of the Archaeologi-
cal Resources Protection Act, that the g:crroprinte tribe or Native
Hawaiian organization has been consulted or (in the case of tribal
land) consents to the excavation, and if it is agreed that the right
of control of any item covered by this Act which is unearthed will
be determined in accordance with subsection (a) and (b).

Subsection (d) provides that anyone who discovers any item cov-
ered by this Act accidentally, or by an otherwise unrelated activity,
on Federal or tribal land shall notify the head of the Federal entity
having primary jurisdiction over the land in question and any a
propriate tribe or Native Hawaiian organization if known or easily
ascertainable. If the item was discovered during an activity such as
logging, mining, or construction, the activity must stop and a rea-
sonable effort must be made to protect the item before resum
the activity. This subsection further provides that, if the Fede
land managers involved agree, the Secretary of Interior can be del-
egated the responsibility of such managers with respect to this Act.

Subsection (e) provides that nothing in this section will prevent
the governing body of any tribe or Native Hawaiian organization
from giving up their rights to any Native American human re-
mains, funerary object or sacred object.

Section 4§

Subsection (a) amends chapter 53 of title 18 of the United States
Code by adding a new section at the end thereof as follows:

Subsection (a) of the new section provides that any person who
knowingly sells, purchases, uses for profit, or transports for sale or
profit the human remains of a Native American without the right
of ion, as defined in the Native American Grave Protection
and Repatriation Act, shall be fined in accordance with title 18 or
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imprisoned for not more than 12 months or both and, for subse-
quent violations, fined in accordance with title 18 or imprisoned for
not more than 5 years or both. ) .
Subsection (b) of the new section provides any person who simi-
larly deals in Native American cultural items in violation of the
Native American Grave Protection and Repatriation Act shall be
liiabl? I]'.o fines and prison terms similar to those provided in subsec-
on (a). . .
Subsection (b) of section 4 of the bill amends chapter 58 to add
the new section title, “Illegal Trafficking in Native American
gugan Remains and Cultural Items” to the chapter table of con-
nts.

Section §

Subsection (a) provides that any Federal agency or museum
which has possession of, or control over, any Native American
human remains or associated funerary objects is to inventory the
items and list the phic and cultural identity of each.

Subsection (b) provides that the inventory in subsection (a) shall
be completed, after consultation with tribal and Native Hawaiian
organizational officials and traditional religious leaders within b
i;:ara and shall be made available to the review committee estab-

hed in section 8. This subsection also uses and defines the term
“documentation”’.

Subsection (¢) Frovidea for an extension of time for the inventory
deadline if good faith can be shown by a museum.

Subsection (d) provides that, follo completion of the invento-
ry, all Federal uﬁenciea and museums shall notify the affected
tribes or Native Hawaiian organizations of any determinations of
cultural affiliation within 6 months. The notice shall include how
each item was acquired, a list of the human remains and associated
funerary objects which are clearly identifiable, and a list of the
tribal origin all items which cannot be itively identified, but,

iven all information available, can be identified by a reasonable
lief. This subsection further stipulates that all notices be sent to
the Secretary of the Interior and published in the Federal Register.

Subsection (e) provides a definition of the term “inventory”
which is used in this section.

Section 6
Subsection (a) provides that all Federal agencies and museums
which , or have control over, any Native American unasso-

ciated funerary objects, sacred objects, or objects of cultural patri-
moni::c:ll provide a written summary of the objects.

Su ion (b) provides that the summary be done in lieu of the
item-by-item inventory of Section 5 and that it be followed by con-
sultation with tribal and Native Hawaiian officials. The summary
iAa to be completed within 3 years of the date of enactment of this

ct.

Section 7

Subsection (a) provides for the return of human remains, associ-
ated funerary objects, unassociated funerary objects, sacred objects
and objects of cultural patrimony which were identified pursuant
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to sections 5 and 6. It further calls for all returns to be completed
in consultation with the requesting descendent, tribe or Native Ha-
waiian organization. .

Subsection (b) provides that, if an item covered in this Act is
needed for a specific scientific study the outcome of which would be
of major benelit to the United States, the item may be kept for the
duration of the study and returned within 80 days of completion.

Subsection (c) provides that, if a request is made for the return of
an unassociated funerary object, sacred object or object of cultural
patrimony, the requesting tribe or organization must first make a
showing that the Federal agency or museum does not have a right
o ion to that item. If this showing is made, the burden
shifts to the agency or museum to show that it does have a right of
possession to the object.

Subsection (d) provides that the Federal agency or museum shall
share its information with the requesting descendant, tribe or
Native Hawaiian organization to assist in making a claim under
this section. o

Subsection (e) provides that, where there are legitimate compet-
ing claims for any cultural item, the Federal agency or museum
can retain the item until the requesting parties or the courts
decide which requesting party is the appropriate claimant. -

Subsection (‘!')lﬁrovides that any museum which repatriates items
En_ g:god faith will not be liable for any claims because of that repa-

riation.

Section §

Subsection (a) provides for the establishment, by the Secretary of
the Interior, of a committee to monitor and review the implementa-
tion of the provisions of this Act.

Subsection (b) provides that the committee shall have seven
members, three of whom are to be from nominations submitted to
the Secretary of Interior by tribes, Native Hawaiian organizations,
and traditional Native American religious leaders with two of
those being traditional religious leaders. Three are to be from
nominations submitted to the Secretary by national museum orga-
nizations and scientific organizations and one who shall be appoint-
ed with the consent of the other six. It also provides that the mem-
bers shall serve without pay but shall be eligible for reimburse-
ment for expenses.

Subsection (c) provides for the responsibilities of the committee
which shall be: to choose a chairperson; to monitor the invento!

rocess; to review upon request any findings relating to the identi-
ication or return of any items covered by this Act; to facilitate the
resolution of any disputes among or between tribes, Native Hawai-
ian organizations, lineal descendants, Federal agencies, or muse-
ums; to compile an inventory of unidentifiable human remains and
recommend actions for their disposition; to consult with tribes and
Native Hawaiian organizations on anything that affects them; to
consult with the Secretary of the Interior in developing regulations
to carry out this Act; and to make appropriate recommendations
regardmg the future care of cultural items to be repatriated.
ubsection (d) provides that the committee shall make its recom-
mendations regarding unidentifiable human remains in consulta-
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tion with tribes, Native Hawaiian organizations, and museum and
scientific groups.

Subeection {:) provides that the Secretary of the Interior will
ensure that committee members have reasonable access to the
items under review and all relevant materials.

Subsection (f) ides that the Secretary of the Interior shall es-
tablish rules an(l provide staff for the committee.

Subsection (g) provides that the committee submit an annual

nsort to Co! :

ubsection E;) provides for the termination of the committee fol-
lowing certification to Congress by the Secretary of the Interior
that its work is finished.

Section 9

Subeection (a), &antnph (1), provides that any museum that
fails to comply with the requirements of the Act shall be assessed &
civil penalty by the Secretary. No such penalty is to be assessed
unless the museum has been given adequate notice and opportuni-
ty for hearing and each violation is to be a separate offense.
Pnrngr:gh (2) provides that the penalty to be assessed shall be
determined by regulations promulgated under this Act taking into
consideration the value of the item involved, damages suffe and
the number of violations.
Paragr?h (8) authorizes the judicial review of any penalty as-
sessed under this subsection by the Federal district courts.
Pnrng'r:x:a (4) provides that, if any museum fails to pay such a
nalty r final administrative or judicial action, the Attorney
neral may initiate nm'ropriat.e action to collect such penalty.
Paragraph (5) establishes powers and procedures for administra-
tive actions to determine, assess and collect such penalties.

Section 10

Subsection (a) provides for grants to tribes and Native Hawaiian

organizations to assist in the return of items covered in this Act.

ubsection (b) provides for grants to museums to assist in the in-
ventory and summary requirements in this Act.

Section 11

Section 11 ides that nothing in this Act should be understood
as limiting the authority of any Federal agency or museum to
return any items covered in this Act or to stop or limit ary other
agreements which can be made regarding the disposition of such
items. It further provides that this Act should not delay any cur-
rent actions regarding the return of items. This section provides
that this Act does not intend to restrict access to any court or limit
any rights of individuals, Indian tribes, or Native Hawaiian organi-
zations. It also states that it is not meant to limit the application of
any State or Federal law pertaining to theft or stolen property.

Section 12

Section 12 recognizes the special relationship between the Feder-
al government and Indian tribes and Native Hawaiian organiza-
tions.
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Section 18

Section 13 rroviden that the Secretary of the Interior shall pro-
mulgate regulations to carry out this Act within 12 months.

Section 14

Section 14 appropriates such sums as may be necessary to carry
out this Act.

CosT AND Buncer Acr CoMPLIANCE

The cost and budgetary analysis of H.R. 5237, as evaluated by
the Congressional Budget Office, is set forth below:

U.S. ConGress,
ConNGREssiONAL BupGer Orrice,
Washington, DC, October 15, 1990.
Hon, Morris K. UpaLL,
Chairman, Committee on Interior and Insular Affairs, House of
Representatives, Washington, DC.

Dear Mr. CHAIRMAN: The Congressional Budget Office has re-
viewed H.R. 5237, the Native American Grave Protection and Re-
patriation Act, as ordered reportd the Committee on Interior
and Insular Affiars, October 10, 1990. CBO estimates that enact-
ment of this legislation would cost the federal government between
$20 million and $50 million over five , assuming appropriation
of the necessary funds. The range of total estimated costs is wide
primarily because of uncertainty about the cost of compiling an ac-
crate inventory of Native American human remains.

H.R. 5237 would regulate ownership, trade and disposition of
Native American remains, burial objects, and objects of sacred or
cultural significance. Human remains of funerm?' oﬁ{gcfa found on
federal land would be returned to the most closely affiliated tribes,
permits would be required for excavation of remains found on fed-
eral or tribel lands, and it would be illegal to trade in Native
American remains of funerary objects.

H.R. 5237 also would require that federal agencies and museums
that receive federal funding create inventories of Native remains
and associated burial objects, notify tribes of their holdings and
return objects to tribes upon request. The bill would require that
inventories be completed within five years of enactment. Agencies
and museums also would be uired to summarize their holdings
of other objects covered by the bill. A review committee would be
established to oversee the process of repatriation, mediate disputes
and review museums’ progress in completing inventories. The bill
would authorize the appropriation of such sums as are necessary
for grants to assist museums in compiling inventories and to assist
tribes in pursuing their claims. Although no funds are specifically
authorized for federal agencies that have collections of remains and
other opjects, the estimated costs to these agencies (primarily the
Department of the Interior and the Department of the Army) are
included in this estimate. The largest federal collectors, the Smith-
sonia, is nlrendxmoovemd by similar provisions in the National
Museum of the American Indian Act.
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The main costs from enactment of H.R. 5287 would be the cost to
federal agencies of preparing the inventories required by the bill
and the cost of grants to museums to assist them in carrying out
inventories. To some extent, the total cost is discretionary—the
more funds made available, the more accurate and comprehensive
will be the information collected by museums. This estimate repre-
sents the cost of compiling an initial inventory based on existing
information. Two v les determine the cost: the number of re-
maining and associated objects and the cost to inventory each
object. This estimate assumes that museums and federal agencies
hold between 100,000 and 200,000 Native American remains that
wc'ult‘x}lld have t? be reviewed. & P —

e cost of preparing an accurate inventory e origi
tribal affiliation of human remains can vary considerably depend-
ing on the information already available, the amount of research
needed to accurately determine tribal affiliation and the conten-
tiousness surrounding individual pieces. There is considerable dis-

ment about the nature of the inventory required by H.R.
5287, and widely varied estimates of costs. Based on the experience
of museums that already have repatriated remains, we assume
costs of $50 to $150 per remain, or a total cost of between $5 mil-
lion and $80 million over five years, for museums to provide tribes
with the basic information required by the bill. This estimate in-
cludes the costs of an inventory of museums’ collections, as well as
a review of existing information to determine origin. More exten-
sive studies costing up to $500-$600 per remain would be necessa
to determine the origin of some of the remains; however, such stud-
ies generally are not required bir H.R. 5237. If museumns were re-
quired to identify all of their holdings definitvely, the costs of this
bill would be significantly higher than the $30 million estimate.

H.R. 5287 also would require an inventory of bruial objects asso-
ciated with the human remains, and a summary by each museum
of their holdings of unassociated funerary objects, sacred objects or
culturally important objects. CBO estimates that these inventories
and summary studies would cost museums about $10 million over 5

years.

Finally, H.R. 5237 would provide grants to tribes to assist them
in the repatriation of the remains and objects covered in the bill.
This effort could include assistance in pursuing tribal claims as
well as assistance in repatriating the remains. estimates costs
of $5 million to $10 million over five years for these grants.

As operators of about one-third of all museums, state and local
governments could face costs from enactment of H.R. §237. Assum-
ing appropriation of adequate amounts by the federal government,
however, these costs would be covered by federal grants made
availbale under the bill.

If you wish further details on this estimate, we will be pleased to
provide them. The CBO staff contact is Marta Morgan, who can be
reached at 226-2860.

Sincerely,
RoeerT D. REISCHAUERR,
Director.
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INFLATIONARY lm&c? STATEMENT

. I-Einactment of H.R. 5287 would have no significant impact on in-
ation.

OVERSIGHT STATEMENT

No specific oversight activities were undertaken by the Commit-
tee and no recommendations were submitted to the Committee pur-
suant to rule X, Clause 2. :

CoMMITTEE RECOMMENDATIONS

The Committee on Interior and Insular Affairs, by voice vote, ap-
proveg e;he bill and recommends its enactment by the House, as
amen .

EXEcUTIVE COMMUNICATIONS

The Committee requested a report from the Department of the
Interior on a similar bill, H.R. 1881, by letters dated June 19, 1989,
and February 27, 1990, and on H.R. 1646 by letter dated February
27, 1990. No reports on these bills were received at the time of the
filing of this report. Comments on H.R. 5287 from the Army Co
of Engineers, the Department of Justice and the Department of the
Interior follows: ' @

I Executive communications received on this legislation are as fol-
owB:

DEPARTMENT OF THE ARMY,
Washington, DC, August 81, 1990.
Hon. Morris K. UpaLL,

Chairman, Committee on Interior and Insular Affairs, House of
Representatives, Washington, DC.

Dear MR. CHAIRMAN: This office is responding to your letter of
July 13, 1990 re%uesting the views of the Army Corps of Engineers
on HR. 1381, 101st Congreas the “Native American Burial Site
Preservation Act of 1989”, H.R. 1646, 101st , the “Native
American Grave and Burial Protection Act”, and H.R. 5237, 101st
gac?’peu. the “Native American Grave Protection and Repatriation

_The purposes of the bills are to protect Native American burial
sites on Federal lands from excavation and vandalism; to prevent
the interstate sale of Native American remains; and, in the case of
H.R. 1646 and H.R. 6237, to provide a mechanism by which cultur-
al resources can be returned to their native tribe.

. The Department of the Ar:ﬂ shares your concern for the protec-
tion of Native American burial sites; however, theee three bills, in
our view, are problematic for a number of reasons.

First, many of the provisions in the bills overlap with the provi-
sions of the Archaeological Resources Protection Act (ARPA),
which already has a framework in place for the protection of
Indian cultural resources. In the ARPA, the term “archaeglogical
resource’”’ would encompass Native American burial sites, as the
term means ‘‘any material remains of past human life or activities
which are of archaeological interest. . . .””. 16 U.S.C. 470bb. This
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Act suthorizes Federal land management agencies to provide per-
mits to persons for the purpose of excavating or removin%arcl_me-
ological resources on public lands. The Act provides that if a
permit issued could result in harm to or destruction of any reli-
us or cultural site, the Federal land manager must notify an

dian tribe which may consider the site as having religious or cul-
tural importance. 16 U.S.C. 470cc(b), (c). To avoid duplication of ex-
isting law and confusion to program managers, additional protec-
tions to Native American burial sites should be framed as amend-
ments to the ARPA.

In addition, we are concerned that some of the provisions in the
bills are untenable and conflict with the ARPA. For instance, H.R.
1881 would prohibit the excavation of Native American burial
sites, except as permitted by States under State law. This provision
conflicts with section 4 of the ARPA, which provides for Federal

rmits for excavation of archaeological resources. We believe that
ﬁrhdiction for permits to excavate or remove Indian remains prop-
erly rests with the Federal Government. The Federal government
has a fiduciary obligation to ensure that in the execution of laws
that protect Indian property, full effect is given to that purpose.
Moreover, there is an established rule of construction of the law
that Co ' actions towards Indians are to be interpreted in
light of the special relationship and special responsibilities of the
Government towards the Indians. In our view, to transfer permit-
ting authority to States would usurp the Federal Government'’s
duty to ensure that the law be carried out for the benefit of Indi-
ans. Moreover, this provision raises jurisdictional guestions as to
whether a State can issue permits for activities on Federal proper-

ty.

H.R. 1626 and H.R. 5237 also contain provisions that would pro-
hibit excavation of Native American remains without notice to and
consent of the affiliated Indian tribe or organization. From our per-
spective, these provisions create an impossible burden for Federal
land managers. Whenever possible, the Army Corps of Engineers
consults with cultural descendents when human remains and asso-
ciated items are identified, and we enter into agreements with de-
scendent tribes when sites are likely to contain human remains.
Nevertheless, there are circumstances when cultural descendants
mni not be present or identifiable. By requiring consent from an
affiliated tribe before any excavation could take place, these provi-
sions could virtually stop the progress of any Corps project. n-
tially, we o the overly strict requirements in these two bills,
and would favor a balanced approach that would allow for a rea-
sonable effort on the vart of Federal land managers to consult with
cultural descendents before an area was excavated.

Finally, ﬁou roxﬁsted that the Corps include the current
number of Native American skeletal remains and funerary objects
in its possession or control and the policy regarding those items. At
the present time, the Corps does not have an accurate number of
those items for you. However, the Corps is currently revising its

lations on curation and collections management that would re-
quire all Corps offices to conduct inventories of curated cultural
and human remains. When the regulation is further developed, the
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Corps will be able to proceed on a project by project basis to con-
duct the necessary inventories.
Sincerely,
Rosert W. Pacr,
Assistant Se't':rvtaz)t of the
Army (Civil W
Ating Proncipal Deputy A
cting ipal Deputy As-
:utaat}‘ Secretary (Civil
or

U.S. DEPARTMENT OF JUBTICE,
Orrice or LEGISLATIVE AFFAIRS

Washington, DC, September 17, 1990.
Hon. Mormus K. Upau,

Chairman, Committee on Intemr and Insular Affairs, House of
Representatives, Washington, DC.

DearR MR. CHAIRMAN: This letter presents the views of the De-
partment of Justice on two related bills: H.R. 5237, the “Native
American Grave Protection and Repatriation Act,” and HR. 1646,
the “Native American Grave and Burial Protection Act.”

H.R. 5237 and H.R. 1646 are similar in substance. Both would.
protect and provide for repatriation of Native American human re-
mains, objects associated with those remains, and other sacred ob-
jects. H.R. 5237 would also protect and provide for repatriation of a
fourth category of objects—‘inalienable communal property”—de-
fined to include itams “having historical, traditional, or cu.ltuul

ﬁorstzns%cese;(ré;n;al to the Native American group or culture . . . .”

On the policy goals and efficacy of these bills, we defer to the fed-
eral agencies responsible for administration of Native American
rrograms particularly the Department of the Interior. As to the

al issues involved, however, we believe that both bills would
ralse concerns under the Takings Clause of the Constitution. U.S.
Const., Amend. V (“. . . nor shall private g:t perty be taken for
&:hc use, without Just compenut:on") We discuss a T T

use issue common to the repatriation provisions in both H
5237 and H.R. 1646. We then discuss three further matters unique
to one or the other bill.

1. Repatriation.—Both H.R. 5237 and H.R. 1646 would call upon

rivate museums to return protected objects upon request from a

ative American tribal body affiliated with thgrﬁamcular object.
H.R. 5237, § 6(axX1) and (bX1); H.R. 1646, § 6.* The precise proce-

! A third bill—H.R. 138}, the “Native American Burial Site Preservation Act of Im“-—mﬂ
ibit excavation of & Naun mnﬂa burial site. l'l R. 1381, § 3. The Department of Justice
mwmmmu on

"museum,” as n-d in either bill, would elmiy encompass pr!m museums. See
Hameltmuummmm&au.w mﬂ‘“ that
receives Federal funds and has possession of, or control over” protacted objecta); R 1646, §37)
(“museurm” means ‘‘any museum, university, government agency, or other institution
Federal fund. which possesses or has control over any Native skeletal remains or

Inlh would also rmm for n?trhlion to be made to federal agencies and fad-

eral museums. HR. R. 1646, § 6. This sspect of the two bills doss nat_jmplicste
Continued
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dures for repatriation differ between the two bills. Under HR.
52817, requests addressed to Frivnte museums would turn upon the
results of an inventory of Native American objects that the
museum itself would be required to complete. H.R. 5237, § 6(aX1).
Only if a private museum establishes the origin of a particular pro-
tected object as part of the required inventory may a request for
repatriation of that object be made. Jd. By contrast, HR. 1646
would not require private museums to conduct inventories, see H.R.
1646, § 5 (only federal agencies and instrumentalities must conduct
inventories), nor would it make requests for repatriation to any
tyq_ehof museum dependent upon the results of any inventories.

e two bills also differ concerning the grounds upon which a
grivate museum may refuse a request for repatriation. Under H.R.

237, a private museum would need to show “by a preponderance
of the evidence that [it] has right of possession to [the requested]
remains or objects.” H.R. 5237, § 6(cX1). H.R. 5237 would define
“right of possession” to mean '‘possession obtained with the volun-
tary.consent of an individual or p that had authority of alien-
ation.” H.R. 5237, § 6(d). Under H.R.'1646, a grivate museum need
not grant a request for repatriation if the object sought was “ac-
quired with the consent of the tribe or the Native American
owners of such items” or, in the case of skeletal remains, is “indis-
pensable for the completion of a scientific study, the outcome of
which would be of major benefit to the United States.” H.R. 1646,
§6(1) and (2).2

Under either bill, any museum that fails to comply with the rele-
vant repatriation p ions would be ineligible to receive federal
funding during the period of non-compliance. H.R. 5237, § 6(f); H.R.
1646 § 6. Th Supreme Court has recognized that Congress—as part
of its spending power—has broad authority to place conditions
upon the receipt of federal funds. See South Dakota v. Dole, 107 S.
Ct. 2793, 2796 (1987). In so doing, Congress may seek to accomrlish
objectives not otherwise within its Article I powers. Id. (upholding
the withholding of federa! highway funds to induce States to adopt
uniform drinking ages, “even if Congress may not late drink-
ing ages directly”). Without extensive elaboration, however, the
Court has noted that such conditions may not be used to induce
“activities that would themnselves be unconstitutional.” Id. at 2798
(citing authorities). .

This limitation upon the power of Congress to condition the re-
ceipt of federal funds would arguably be implicated by H.R. 5237
and H.R. 1646. Although we have identified no authorities that
sgea.k directly to the relationship between the spending power and
the Takings Clause, we believe that a strong argument could be
made that Congress may not exercise the spending power to accom-
plish an uncompensated taking of private property, as such action
would contravene the Constitution. Cf. Nollan v. California Coastal
Comm'n, 483 U.S. 825 (1987) (state commission may not, absent just

thn'l‘ahm-(:hun.utbcminquulion is that of the United States and, hence, may be
triated by Congress. U.S. . Art. IV, § 3, cl. 2 (power of Congress to dispose of “Property
belonging to the United States”).

3 By contrast, H.R. 5237 would it only federal agencies and federal museums to refuse a
request on scientific grounds. See H.R. 5287, § &b).
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compensation, condition & permit to rebuild house upon transfer of
easement to the public acroes owner's property). s

By its terms, the Tak.inp Clause provides that “private proper-
ty” shall not be taken for “public use’’ absent the payment of “')ust
compensation.” U.S. Const., Amend. V. We discuss first the “pri-
vate pmﬁerty” requirement.

Both H.R. 5237 and HR. 1646 recognize that a private museum
need not return a protected object acquired with the consent of a

rson or tribe with authority to transfer that particular object.

.R. 5287, § 6(d); H.R. 1646, § 6(1). There may, however, be other
means b{nw ich a private museum might have acquired a property
interest in a protected object.

For example, the Antiquities Act of 1906 provides that a permit
shall be required for “excavation of archaeological sites” on federal
lands. 16 U.S.C. § 482. As a condition for receipt of a permit, the
applicant must provide for "Pemment preservation [of excavated
o oﬁ?] in duli;l.:c mun:um.' Id. A p{i\tr;::e museum O] 'mtodtlie
pu wo ve a strong argumen protected uly
obtained in the past pursuant to such federal permits constitute
museum property. Apart from laws concerning federal lands, prop-
erty interests may be recognized by state law as well. For example,

a private museumn might have Eurehnad qu:tod objects t
were accidentally discovered in the course of construction work or
other excavation upon private land.

As currently d , however, H.R. 5237 and H.R. 1646 do not
g’;-):u to exclude from repatriation objects acquired other than

ugh the consent of the relevant Native Americans. Section 6 of
H.R. 1646 states that only “the tribe or the Native American
owners oif [protected] items" mq{r consent to their acquisition. The
o?uivalent provision of H.R. 5287 refers more broadly to “‘consent
of an individual or group that had authority of alienation,” but the
examples that follow this statement are restricted to consent in-
volving Native Americans. H.R. 5237 § 6(d). The language of both
bills would appear to exclude consent by a governmental or private
landowner that leads—by design or b, l.ccu‘! ent—to the discovery of
Native American artifacts that are later transferred to a private
museum. In short, consent by the United States to excavation on
federal lands (or, alternatively consent by a private landowner to
excavation on his property) may confer a property interest in the
objects discovered but would not appear to protect a private
museum from the repatriation n%uirement. The bills thus may
g:ct private property and thereby call into play the Takings

use.

This problem could be resolved by an amendment to exclude pri-
vate museums—and, hence, private Ero rty—from repatriation.
Alternatively, the provisions under which a private museum may
decline repatriation might be broadened to exempt all objects in
which the museum has a property interest cognizable under federal
or state law. Similar legislation introduced in the Senate, for exam-
ple, would permit a museum to refuse repatriation if it has “legal
title” to the requested object. See S. 1980, § 5(cX1). Either revision,
however, would reduce—?erhaps significantly—the numbes.of pro-
tected objects that would be returned to Native Americans.
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Absent such revisions, further issues would arise under the

“public use” and “just compensation” requirements of the Takings

use. The courts generally will defer to Congress' detremination
of what constitutes a “public use” of private Sro rty. See Hawaii
Housing Authority v. Midkiff, 467 U.S. 229, 240 (1984). The Govern-
ment "does not itself have to use property to legitimate the
taking,” id. at 224; transfers of property from one private party to
another have been upheld when designed by the legislature to fur-
ther a public purpose, see, e.g., id Here, however, Congress has in-
serted no fin in either H.R. 5287 or H.R. 1646 to explain how
the transfer of protected objects from private museums to Native
American tribes will advance the public good. Should Congress
wish to reach private property through these bills, it would be ad-
visable that such findin included. ’

Finally, the i lause requires that “just compensation” be

id for the taking of private %rzggerty‘ The ce of & compensa-

ion procedure in either H.R. or H.R. 1646 would not prevent
a private museum from obtaining compensation in the event that a
t.niua' g is effected by either bill. Under the Tucker Act, a private
museum may seek such compensation in the Claims Court. 28
U.S.C. §1491(a) (jurisdiction to resolve claims against the United
States bused upon the Constitution). The payment of compensation
to private museums would increase the cost of repatriation legisla-
tion. Absent such payments, however, the conditioning of federal
fundiﬁ upon consent to an uncompensated taking—as we have ex-
plained—may well be an unconstitutional exercise of the spending
power. -

2. Ownership Provision of H.R. 1646.—As currently drafted, sec-
tion 4(c) of H.R. 1646 would implicate the Takings Clause. That sec-
tion would declare that "E_alm ve or sacred ceremonial ob-
jects found on public or tri f:n.dn all be deemed to be owned by
the tribe” associated with those objects. To avoid the implication
that this section would transfer ownership of objects found in the
past such that compensation would be due to the previous owners,
we recommend amendment of this section to apply only to objects
“found after the date this Act becomes law.” Such an amendment
would clarify that section 4(c), like the protections for Native
American artifacts elsewhere in section 4, will have only a prospec-
tive application.

8. Appointment of Review Committee in H.R. 5257.—Under sec-
tion 7 of H.R. 5237, the Secretary of the Interior would be required
to establish a ‘“review committee” that “shall be com of 7
members, 4 of whom shall be appointed by the Secretary from
nominations submitted by Indian tribes, Native Hawaiian organiza-
tions, and traditional Native American religious leaders.” H.R.
5237, §7(bX1). The committee shall, inter alia, "reviow&eu n the
request of any affected party mti finding relating to” dentifi-
?2?'.?“5 g{ ;2;:rotected object or the return of such an object. H.R.

, §7(c

As drafted, the bill would not accord binding legal force to the
committee’s review. Should Congress intend otherwise, section
7(bX1) of the bill would need to be amended to conform the proce-
dures for appointment of the review committee to the Constitu-
tion’s Appointments Clause. See U.S. Const., Art. II, §2, cl. 2; Buck-
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ley v. Valeo, 424 U.S. 1, 126, 141 (1976) (officials exercising “signifi-
cant authority pursuant to the laws of the United States” must be
appointed t to the Appointments Clause). While the Ap-
Pmtl:nnu Clause permits Congress to vest the appointment of
‘inferior Officers” in the President alone, we do not believe that it
sanctions limitations upon the power of appointment by reference
to a fixed list of nominees, because such a requirement would
permit the creator of the list—here, Native American organiza-
tions—to share in the appointment power.
4. Access uirement of H.R. 5287.—Section T(e) of H.R. 5237
also concerns the review committee. This section would require the
of the Interior to “ensure” that the committee will have
“full free access” to any protected objects necessary for their
review. In its current form, the language of section 7(e) might im-
plicate the ings Clause in icular situations. A court will ask
whether the cular intrusion “unreasonably impair{s]” the eco-
nomic value of private 9z-ggerl:y. PruneYard Shopping Center v.
Robins, 447 U.S. 74, 83 (1980). In this “ad hoc inquiry,” the court
wﬂlrvgrduvenlhctnnu" i ly significant—the eco-
nomic impact of the regulation, the extent to which it interferes
with investment-backed expectations, and the character of the gov-
ernmental action.” Loretto v. Teleprompter Manhattan CATV
Cam. 458 U.S. 419, 482 (1982).
ere, a requirement of “full and free” access might be read
broadly to authorize the sequestration of protected objects that
would otherwise be part of a exhibition in a private museum.
Although the result would turn ly upon the particular facts, a
ivate museum would have a substantial argument that such an
trusion constitutes a taking and, thus, must be accompanied by
the payment of just compensation. To avoid such a situation, we
recommend amendment of seciton 7(e) to provide merely for “rea-
sonable access” to protected items by the review committee.
Sincerely,
Bruce C. NAVARRO,
Deputy Assistant Attorney General.

U.S. DEPARTMENT OF THE INTERIOR,
OFFIiCE OF THE SECRETARY

: Washington, DC, October %, 1990.
Hon. Mornis K. Upaws,

Chairman, Committee on Interior and Insular Affairs, House of
Representatives, Washington, DC.

Dear Mr. CHairMAN: This is to ide you with our views on
Ht.lR ﬁ?'. the “Native American ve Protection and Repatri-
ation ;

We support the goal of H.R. 5237, but would oppose it unless
amended as we msgost below. In addition, we oppose provisions in
the bill that would authorize open-ended and unlimited grants to
tribes and museums involved in the repatriation process. H.R. 5237
also raises serious constitutional problems that must be satisfacto-
rily addressed prior to enactment. We defer to the Department of

4388

308



INDIAN GRAVES PROTECTION ACT
P.L. 101-801

[page 30)
Justice for an analysis of the legal issues associated with this bill,
which has been previously provided to the Committee.

H.R. 5287 would establish criminal penalties for anyone selling
or transpo: Native American skeletal remains without the con-
sent of the heirs of the deceased or the tribe which is culturally
affiliated with the remains. The bill would also establish owmrll:f
of grave goods found on pubic or tribal lands. It would require Fed-

agencies having possession of Native American skeletal re-
mains or ceremonial objects (1) within five years to inventory them
and determine tribal origin; and (2) within six months to notify
each tribe of the items in the agency’s possession or control. Tribes
would be provided an opportunity to decide if they wished the
items returned, and Federal agencies would be required to return
them unless they are obtained with the consent of the tribal entity,
or are indispensable for study. Similar requirements for return of
such items would be levied on any museum which receives Federal
funds. A review committee would be established to monitor and
review the implementation of the inventory and identification proc-
eas required by this bill. <

In March of this lyear, Secretary Lujan directed the National
Park Service to develop a new policy and revise an existing guide-
line on the treatment of human remains and funerary objects. The
National Park Service already has been informally reviewing the
cumr:t.rolicy and guidelines at the staff level for over a year. This
info review has included meetings with representatives of
Indian groups, as well as with archaeological and museum groups.
The specifics of the Interior policy and guidelines remain to be de-
fined following more detailed consultation with Indian, archaeologi-
cal, museum, and other interested groups. However, we have iden-
tified certain basic principles that we would need to see incorporat-
ed in any ] ation which we would support.

Secretary Lujan wants a more sensitive treatment of archaeologi-
cal human remains, funerary objects, sacred objects, and objects of
Native American cultural patrimony by managers on Interior
lands. He wants other Federal, State and local agencies that look
to the Secretary of the Interior for guidance to adopt similar sensi-
tive approaches. However, the Secretary has indicated that he
wants to affirm the right of each tribe to determine the treatment
that is afforded human remains and associated objects that are af-
ﬁiﬁt;d glzesa;?r!y with that Tribe. This right is central to the purpose

Lo W .

Although the Federal government legally owns human remains,
‘it is our position that the government should have only steward-
ship responsibilities for human remains and other cultural items
which should be held in trust for culturally affiliated groups who
can eatablish rights to their ownership and for the scientific and
educational benefits derived from some of these cultural items.

We recognize the legitimate interests of oontemIoury Native
Americans, tribes and tribal components, including extended
family groups, in making a claim. Therefore, in cases where human
remains and associated funerary objects can be linked to contempo-
rary Native Americans and a claim is made and substantiated, the
culturally affiliated group should determine ultimate disposition.
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We further believe that in cases where human remains and asso-
ciated funerary obj can _be linked to contemporary Native
Americans, julti.ﬂ.abL scientific and humanistic studies may be un-
dertaken with the permission of the acknowledged kin group or
tribal representatives who will decide about the appropriate condi-
tions of study and final disposition of the human remains and asso-
ciated funerary objects.

Under present policy, in cases where human remains and associ-
ated funerary objects cannot be linked to contemporary Native
Americans or when a claim is not made, the Federal government
would maintain its stewardship role, providing the opportunity for
future evaluation whenever additional evidence of cultural affili-
ation is forthcoming and claims are made. In this area, however,
the outcome of Secretary Lujan’s policy review is not yet certain.
We support the effort to stem the removal of these cultural items
from their i laces by looting and inadvertent modern dis-
turbances and to halt the trafficking in these items. )

We believe that H.R. 6237 would largely incorporate these basic

rinciples. However, the followiﬁf amendments would be necessary
in order for us to support this bill.

In cases where human remains and associated funerary ob-
jects cannot be linked to contempo Native Americans, or
where a claim has not been made, we believe it is appropriate
for the Federal government to maintain its stcwnrdshir role
over these remains, but provide the opportunity for future
evaluation of cultural affiliation if future claims are made.
Therefore, we recommend section 3(aX2XB) be changed to read,
“in the Indian tribe or Native Hawaiian organization which is
affiliated with such objects or remains and which, upon notice,
states a claim for such objects or remains.”

We believe it would not be proper to use aboriginal occupa-
tion as the sole criteria for establishing affinity where no affin-
ity to contemporary groups can be established. In some cases
this criterion will be reasonable, in other cases it will not.
Therefore, we recommend section 3(aX2XC) be deleted.

We agree that the Secretary of the Interior should develop
regulations for the treatment and disposition of items that are
determined to be unaffiliated with any modern Native Ameri-
can entity. The stewardship role over these items can result in
a wide variety of treatments, razfnif from museum curation
of remains and obj to reburial. If the regulations contem-

lated in section 3(b) of the bill (providing procedures to be fol-
owed in determining proper treatment for unclaimed items)
are intended to provide such broad authority, report language
establishing this intent is necessary.

In order for repatriation or continued government steward-
ship of cultural items to operate effectively, inventories of
present collections in Interior and other Federal agencies are
needed. In order to ensure that cultural jtems are returned to
the appropriate Native American entity, it will sometimes be
necessary to gather evidence of relnugnen. which would in-
clude appropriate combinations of forensic, ethnographic, ar-
chaeological, and archival information. Therefore, we~recom-
mend that section 5(bX2), dealing with inventory requirements,
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be amended to allow for additional studies where necessary to
ensure a correct determination of affinity. We want to ensure,
to the best of our ability, that remains and objects are re-
turned to the correct contemporary groups and those that stay
under Federal stewardship are identified properly.

The time and costs for I'Pederal agencies and curation facilities
could be substantial. Federal agencies will need to begin evalu-
m collections for which they have responsibility in order to

op plans and cost estimates. The new lations on cura-
tion of Federal archaeological collections (86 CFR 79), which will
become effective on October 12, 1990, will be helpful for agencies
nning to organize their efforts. Scheduling for the repatri-
ation of human remains and associated funerary objects must be
realistic. Therefore, we recommend that Federal agencies have
available the same provisions for extension of the time require-
ments for completing their inventories as museums are provided
in section 5(c).

Although we believe that many human remains and funer-
ary objects will be identified with affiliated groulps through the
inventory required by the bill, we are not confident that the
broader categories of “scared objects” and “objects of cultural
patrimony” could be treated along these same lines. These
terms and the concepts they represent are too broad and unfor-
mulated to include within this legislation.

We have had experiences with legislation where the defini-
tions embodied concepts that were too broad to be dealth with
eﬂ'ectiveg by the agencies that had to implement the law.
During the mid-1960s the concepts of adaptive use and reha-
bilitation of historic structures were similarly broad, and only
b;v working on the concepts and learning the necessary limits
of use and rehabilitation through trial and error during the
1960s and 19708 were we able to produce the standards and
guidelines that direct much of this work today. A similar
period of development concerning the identification, treatment,
and use of Native American sacred objects and cultural patri-
mony would provide the same grounds for developing useful
and widely accepted standards and guidelines.

ibal preservation programs working in consensus and con-
sultation with Federal agencies and national preservation pro-
grams, would resolve issues of ownership, control, or possession
of sacred objects and cultural patrimony. We expect the appro-
priate concepts, relationships, and procedures concerning
sacred objects and cultural patrimony will emerge during the
next few years as Tribes, agencies, and other interested organi-
2ations work within the existing framework on these issues.
We urge that decisions about stronger legislation concerning
sacred objects and cultural patrimony be postponed until this
process has occurred.

We would support the creation of a review committee as con-
templated by this bill. However, this committee should be
purely advisory in nature. Therefore, the review committee
should be limited to providing oversight and facilitation of the
repatriation process. Accordingly, at a minimum, we recom-
mend deletion of section 7(cX4), which would require the
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review commitiee to complies an inventory of identifiable
human remains that are under the control of each Federal
agency or museum.

In conclusion, the Department of the Interior is very concerned
that archaeclogical human remains, funerary objects, sacred ob-
jects, and objects of Native American cultural patrimony are treat-
ed with the respect and sensitivity which they deserve. However,
we would oppose H.R. 5257 unless amended as we ibed above,
including serious constitutional problems and new, open-ended, un-
limited grant programs. We look forward to working with the Con-
gress and the affected groups to ensure that we indeed live up to
our responsibilities in Lﬂlo area. :

The Office of Management and Budget has advised that there is
no objection to the presentation of this report from the standpoint
of the Administration’s programs.

Sincerely,
Scorr SgwrLL,
Deputy Assistant Secretary.

4392

312





