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7.1 Purpose

(a) The regulations in this part es-
tablish definitions, standards, proce-
dures and guidelines to be followed by
Federal agencies to preserve oollec-
tions of prehistoric and historic mate-
rial remains, and associated records,
recovered under the authority of the
Antiquities Act (16 UE.C. 431-433),
the Reservolr Balvage Act (18 US.C.
489-469¢), section 110 of the National
Historic Preservation Act (16 U.S.C.
470h-2) or the Archaeological Re-
sources Protection Act (16 UBS.C.
470aa-mm). They establish:

(1) Procedures and guidelines to
manage and preserve collections;

(2) Terms and conditions for Federal
agencies to Include in contracts,
memoranda, agreements or other writ-
ten instruments with repositories for
curatorial services;

(3) Standards to determine when a
repository has the capabllity to pro-
vide long-term curatorial services; and

(4) Guidelines to provide access to,
loan and otherwise use collections.

(b) The regulations in this part con-
tain three appendices that provide ad-
ditional guidance for use by the Feder-
al Agency Official.

(1) Appendix A to these regulations
contains an example of an agreement
between a Federal agency and a non-
Federal owner of material remains
who is donating the remains to the
Federal agency.

(2) Appendix B to these regulations
contains an example o/ a memoran-
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with the intent of the Act or these
regulations for use of the waiver under

retary shall notify the Agency H.ud
and the Director of the Office of Man
agement and Budget within 5 days o!
receipt of the Federal Agency notice
under § 78.4(a) of termination of th
walver, or make appropriate recom
mendations for modifications of the
walver's use. Termination of a walver
by the Becretary is final,

(b) If the waiver is still in effect at
the time the Federal Agency Head re-
celves recommendations from the Bec-
retary, the Agency Head shall consider
the recommendsations and any com-
ments received from the Advisory
Council and the State Historic Preser-
vation Officer before deciding whether
to continue, withdraw, or modify the
walver. The Federal Agency Head
shall respond to recommendations re-
celved from the Secretary either ac-
cepting or rejecting those recommen-
dations, and, where recommendations
are rejected, explaining the reasons
for such a decision. Information coples
of such response shall be forwarded by
the Federal Agency Head to the Advi-
sory Council on Historic Preservation
and the appropriate State Historle
Preservation Officer.

(c) If the waiver is no longer in
effect at the time the Federal Agency
Head receives recommendations from
the Secretary or comments from the
Advisory Council or the State Historic
Preservation Officer, the Federal
Agency Head should consider such rec-
ommendations and comments in simi-
lar future emergencies.
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470 et seq.

Bouvmcx 656 FR 37630, Bept. 12, 1990,
unless otherwise noted.

§79.1 Purpose.

(a) The regulations in this part es-
tablish definitions, standards, proce-
dures and guidelines to be followed by
Federal agencies to preserve collec-
tions of prehistoric and historic mate-
rial remains, and associated records,
recovered under the authority of the
Antiquities Act (16 U.B.C. 431-433),
the Reservoir Balvage Act (16 US.C.
460-460¢), section 110 of the National
Historic Preservation Act (16 US.C.
470h-2) or the Archaeological Re-
sources Protection Act (16 U.B.C.
470aa-mm). They establish:

(1) Procedures and guidelines to
manage and preserve collections;

(2) Terms and conditions for Federal
agencies to include in contracts,
memoranda, agreements or other writ-
ten instruments with repositories for
curatorial services;

(3) Standards to determine when a
repository has the capability to pro-
vide long-term curatorial services; and

(4) Guidelines to provide access to,
loan and otherwise use collections.

(b) The regulations in this part con-
tain three appendices that provide ad-
ditional guidance for use by the Feder-
al Agency Official.

(1) Appendix A to these regulations
contains an example of an agreement
between a Federal agency and a non- -
Federal owner of material remains
who is donating the remains to the
Federal agency.

(2) Appendix B to these regulations
contains an example 0! a memoran-
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dum of understanding between a Fed-
eral agency and a repository for long-
term curatorial services for a federal-
ly-owned collection.

(3) Appendix C to these regulations
contains an example of an agreement
between a repository and a third party
for a short-term loan of a federally-
owned collection (or a part thereof).

(4) The three appendices are meant
to [lllustrate how such agreements
might appear. They should be revised
according to the:

(1) Needs of the Federal agency and
any non-Federal owner;

(11) Nature and content of the collec-
tion; and

(1ii) Type of contract, memorandum,
agreement or other written instru-
ment being used.

(5) When a repository has preexist-
ing standard forms (e.g., a short-term
loan form) that are consistent with
the regulations in this part, those
forms may be used in lieu of develop-
ing new ones.

[55 FR 37630, Sept. 12, 1980; 35 FR 41639,
Oct. 10, 1990])

£79.2 Authority.

(a) The regulations in this part are
promulgated pursuant to section
101(aXTXA) of the National Historic
Preservation Act (16 U.B.C. 470a)
which requires that the Secretary of
the Interior issue regulations ensuring
that significant prehistoric and histor-
ic artifacts, and associated records, re-
covered under the authority of section
110 of that Act (16 U.B.C. 470h-2), the
Reservoir Salvage Act (16 U.S.C. 468-
469c) and the Archaeological Re-
sources Protection Act (16 U.S.C.
470ca-mm) are deposited in an institu-
tion with adequate long-term curatori-
al capabilities.

(b) In addition, the regulations in
this part are promulgated pursuant to
section 5§ of the Archaeological Re-
sources Protection Act (16 US.C.
470dd) which gives the Secretary of
the Interior discretionary authority to
promulgate regulations for the:

(1) Exchange, where appropriate, be-
tween suitable universities, museums
or other scientific or educational insti-
tutions, of archeological resources re-
covered from public and Indian lands
under that Act; and

36 CFR Ch. | (7-1-91 Edition)

(2) Ultimate disposition of archeo-
logical resources recovered under that
Act (16 US.C. 470aa-mm), the Antiq.
uities Act (16 U.8.C. 431-433) or the
lun‘m rvoir SBalvage Act (18 U.5.C. 489

)

(3) It further states that any ex.
change or ultimate disposition of re.
sources excavated or removed from
Indian lands shall be subject to the
consent of the Indian or Indian tribe
that owns or has jurisdiction over such
lands.

[65 FR 37630, Bept. 12, 1990; 55 FR 41639,
Oct. 10, 1990]

8793 Applicability.

(a) The regulations in this part
apply to collections, as defined in
§ 79.4 of this part, that are excavated
or removed under the authority of the
Antiquities Act (16 U.B.C. 431-433),
the Reservoir Salvage Act (16 US.C,
469-460¢), section 110 of the National
Historic Preservation Act (16 US.C.
470h-2) or the Archaeological Re-
sources Protection Act (16 US.C,
470aa-mm). Such collections generally
include those that are the result of a
prehistoric or historic resource survey,
excavation or other study conducted
in connection with a Federal action,
assistance, license or permit.

(1) Material remains, as defined In
§ 79.4 of this part, that are excavated
or removed from & prehistoric or his-
toric resource generally are the prop-
erty of the landowner.

(2) Data that are generated as a
result of a prehistoric or historic re-
source survey, excavation or other
study are recorded In associated
records, as defined in §79.4 of this
part. Associated records that are pre-
pared or assembled in connection with
a Federal or federally authorized pre-
historic or historic resource survey, ex-
cavation or other study are the prop-
erty of the U.S. Government, regard-
less of the location of the resource.

(b) The regulations in this part
apply to preexisting and new collec-
tions that meet the requirements of
paragraph (a) of this section. However,
the regulations shall not be applied in
a manner that would supersede or
breach material terms and conditions
in any contract, grant, license, permit,
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memorandum, or agreement entered
into by or on behalf of a Federal
agency prior to the effective date of
this regulation.

(c) Collections that are excavated or
removed pursuant to the Antiquities
Act (16 U.S.C. 431-433) remain subject
to that Act, the Act's lmplementing
rule (43 CFR part 3), and the terms
and conditions of the pertinent Antiq-
uities Act permit or other approval.

(d) Collections that are excavated or
removed pursuant to the Archaeologl-
cal Resources Protection Act (16
U.B.C. 470aa-mm) remain subject to
that Act, the Act's implementing rules
(43 CFR part 7, 36 CFR part 296, 18
CFR part 1312, and 32 CFR part 229),
and the terms and conditions of the
pertinent Archaeological Resources
Eotectlon Act permit or other approv-

(e) Any repository that is providing
curatorial services for a collection sub-
ject to the regulations in this part
must possess the capability to provide
adequate long-term curatorial services,
as set forth in §79.9 of this part, to
safeguard and preserve the associated
records and any material remains that
are deposited in the repository.

[65 FR 37630, Sept. 12, 1990; 55 FR 41638,
Oct. 10, 1990]

§79.4 Definitions.

As used for purposes of this part:

(a) Collection means material re-
mains that are excavated or removed
during a survey, excavation or other
study of a prehistoric or historic re-
source, and associated records that are
prepared or assembled in connection
with the survey, excavation or other
study.

(1) Material remains means arti-
facts, objects, specimens and other
physical evidence that are excavated
or removed in connection with efforts
to locate, evaluate, document, study,
preserve or recover a prehistoric or
historic resource. Classes of material
remains (and {llustrative examples)
that may be in a collection include,
but are not limited to:

(1) Components of structures and
features (such as houses, mills, plers,
fortifications, raceways, earthworks
and mounds);

§79.4

(ii) Intact or fragmentary artifacts
of human manufacture (such as tools,
weapons, pottery, basketry and tex-
tilesa);

(lii) Intact or fragmentary natural
objects used by humans (such as rock
crystals, feathers and pigments);

(iv) By-products, waste products or
debris resulting from the manufacture
or use of man-made or natural materi-
als (such as slag, dumps, cores and de-
bitage);

(v) Organic material (such as vegeta.
ble and animal! remains, and copro-
lites);

(vl) Human remains (such as bone,
teeth, mummified flesh, burials and
cremations);

(vil) Components of petroglyphs,
pictographs, intaglios or other works
of artistic or symbolic representation;

(vill) Components of shipwrecks
(such as pieces of the ship’s hull, rig-
ging, armaments, apparel, tackle, con-
tents and cargo);

(ix) Environmental and chronome-
tric specimens (such as pollen, seeds,
wood, shell, bone, charcoal, tree core
samples, soll, sediment cores, obsidian,
volcanic ash, and baked clay); and

(x) Paleontological specimens that
are found in direct physical relation-
ship with a prehistoric or historic re-
source.

(2) Associated records means original
records (or copies thereof) that are
prepared, assembled and document ef-
forts to locate, evaluate, record, study,
preserve or recover a prehistoric or
historic resource. Some records such
as field notes, artifact inventories and
oral histories may be originals that are
prepared as a result of the field work,
analysis and report preparation. Other
records such as deeds, survey plats,
historical maps and diaries may be
coples of original public or archival
documents that are assembled and
studied as a result of historical re-
search. Classes of associated records
(and illustrative examples) that may
be in & collection include, but are not
limited to:

(1) Records relating to the ldentifica-
tion, evaluation, documentation,
study, preservation or recovery of a re-
source (such as site forms, field notes,
drawings, maps, photographs, slides,
negatives, films, video and audio cas-
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sette tapes, oral histories, artifact in-
ventories, laboratory reports, comput-
er cards and tapes, computer disks and
diskettes, printouts of computerized
data, manuscripts, reports, and acces-
sion, catalog and inventory records);

(i) Records relating to the identifi-
cation of & resource using remote sens-
ing methods and equipment (such as
satellite and aerial photography and
imagery, side scan sonar, magneto-
meters, subbottom profilers, radar and
fathometers),

(iii) Public records essential to un-
derstanding the resource (such as
deeds, survey plats, military and
census records, birth, marriage and
death certificates, immigration and
naturalization papers, tax forms and
reports);

(iv) Archival records essential to un-
derstanding the resource (such as his.
torical maps, drawings and photo-
graphs, manuscripts, architectural and
landscape plans, correspondence, dia-
ries, ledgers, catalogs and receipts),
and

(v) Administrative records relating
to the survey, excavation or other
study of the resource (such as scopes
of work, requests for proposals, re-
search proposals, contracts, antiquities
permits, reports, documents relating
to compliance with section 108 of the
National Historic Preservation Act (16
U.S8.C. 470/, and National Register of
Historic Places nomination and deter-
mination of eligibility forms).

(b) Curatorial services. Providing cu-
ratorial services means managing and
preserving a collection according to
professional museum and archival
practices, including, but not limited to:

(1) Inventorying, accessioning, label-
ing and cataloging a collection;

(2) Identifying, evaluating and docu-
menting a collection;

(3) Storing and maintaining a collec-
tion using appropriate methods and
containers, and under appropriate en-
vironmental conditions and physically
secure controls;

(4) Periodically inspecting a collec-
tion and taking surh actions as may be
necessary to preserve it;

(5) Providing access and facilities to
study a collection; and

36 CFR Ch. | (7-1-91 Edition)

(8) Handling, cleaning, stabilizing
and conserving & collection in such a
manner to preserve it.

(c) Federal Agency Official means
any officer, employee or agent official-
ly representing the secretary of the
department or the head of any other
agency or Instrumentality of the
United States having primary manage-
ment authority over a collection that
is subject to this part.

(d) Indian lands has the same mean-
ing as in §-.3(e) of uniform regula-
tions 43 CFR part 7, 36 CFR part 206,
;gcmmun.mdazcmm

9.

(e¢) Indian tribe has the same mean-
ing as in § -.3(1) of uniform regulations
43 CFR part 7, 36 CFR part 286, 18
CFR part 1312, and 32 CFR part 22§.

(1) Personal property has the same
meaning as in 41 CFR 100-43.001-14.
Collections, equipment (e.g., a speci-
men cabinet or exhibit case), materials
and supplies are classes of personal
property.

(g) Public lands has the same mean-
ing as in §-.3(d) of uniform regula-
tions 43 CFR part 7, 36 CFR part 206,
18 CFR part 1312, and 32 CFR part
228.

(h) Qualified museum professional
means & person who possesses knowl-
edge, experience and demonstrable
competence In museum methods and
techniques appropriate to the nature
and content of the collection under
the person’s management and care,
and commensurate with the person's
duties and responsibilities. Standards
that may be used, as appropriate, for
classifying positions and for evaluat-
ing a person's qualifications include,
but are not limited to, the following:

(1) The Office of Personnel Manage-
ment's “Position Classification Stand-
ards for Positions under the General
Schedule Classification System™ (U.S.
Government Printing Office, stock No.
906—028-00000-0 (1981)) are used by
Federal agencies to determine appro-
priate occupational series and grade
levels for positions in the Federal serv-
fce. Occupational series most common-
ly associated with museum work are
the museum curator series (GS/GM-
1015) and the museum technician and
specialist series (GS/GM-1016). Other
scientific and professional series that

376

91



Natienal Park Service, Interior

may have collateral museum duties in-
clude, but are not limited to, the archi-
vist series (GE/GM-1420), the arche-
ologist series (G8/GM-193), the an-
thropologist series (GS/GM-160), and
the historian series (GS/GM-170). In
general, grades GS-9 and below are as-
sistants and trainees while grades GS8-
11 and above are professionals at the
full performance level. GQrades GS-11
and above are determined according to
the level of independent professional
responsibility, degree of specialization
and scholarship, and the nature, varie-
ty, complexity, type and scope of the
work.

(2) The Office of Personnel Manage-
ment's “Qualification Standards for
Positions under the General Schedule
(Handbook X-118)" (U.S, Government
Printing Office, stock No. $06-030-
000004 (1986)) establish educational,
experience and training requirements
for employment with the Federal Gov-
ernment under the various occupation-
al series. A graduate degree in
museum science or applicable subject
matter, or equivalent training and ex-
perience, and three years of profes-
sional experience are required for
museum positions at grades GS-11 and
above.

(3) The “Secretary of the Interior's
Standards and Guidelines for Archeol-
ogy and Historic Preservation” (48 FR
447716, Sept. 28, 1883) provide technical
advice about archeological and historic
preservation activities and methods
for use by Federal, State and local
Governments and others. One section
presents qualification standards for a
number of historic preservation pro-
fessions. While no standards are pre-
sented for collections managers,
museum curators or techniclans,
standards are presented for other pro-
fessions (l.e., historians, archeologists,
architectural historians, architects,
and historic architects) that may have
collateral museum duties.

(4) Copies of the Office of Personnel
Management's standards, including
subscriptions for subsequent updates,
may be purchased from the Superin-
tendent of Documents, U.8. Govern-
ment Printing Office, Washington, DC
20402. Coplies may be inspected at the
Office of Personnel Management's Li-
brary, 1800 E Btreet NW., Washington,

§79.5

DC, at any regional or area office of
the Office of Personne! Management,
at any Federal Job Information
Center, and at any personnel office of
any Federal agency. Coples of the
“Secretary of the Interior’s Standards
and Guidelines for Archeology and
Historic Preservation” are avallable at
no charge from the Interagency Re-
sources Division, National Park Serv-
ice, P.O. Box 37127, Washington, DC
20013-71217.

(1) Religious remains means material
remains that the Federal Agency Offi-
cial has determined are of traditional
religious or sacred importance to an
Indian tribe or other group because of
customary use in religious rituals or
spiritual activities. The Federal
Agency Official makes this determina-
tion in consultation with appropriate
Indian tribes or other groups.

(}) Repository means a facility such
as & museum, archeological center,
laboratory or storage facility managed
by a university, college, museum,
other educational or scientific institu-
tion, a Federsal, State or local Govern-
ment agency or Indian tribe that can
provide professional, systematic and
accountable curatorial services on a
long-term basis.

(k) Repository Official means any
officer, employee or agent officially
representing the repository that is
providing curatorial services for a col-
lection that is subject to this part.

(1) Tridbal Officicl means the chief
executive officer or any officer, em-
ployee or agent officially representing
the Indian tribe.

[55 FR 37630, Sept. 12, 1990; 55 FR 41639,
Oct. 10, 1890)

§79.5 Management and preservation of
collections.

The Federal Agency Official is re-
sponsible for the long-term manage-
ment and preservation of preexisting
and new collections subject to this
part. Such collections shall be placed
in a repository with adequate long-
term curatorial capabilities, as set
forth in § 79.9 of this part, appropriate
to the nature and content of the col-
lections.

(a) Preeristing collections. The Fed-
eral Agency Official is responsible for
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ensuring that preexisting collections,
meaning those collections that are
placed in repositories prior to the ef-
fective date of this rule, are being
properly managed and preserved. The
Federal Agency Official shall identify
such repositories, and review and
evaluate the curatorial services that
are being provided to preexisting col-
lections. When the Federal Agency Of-
ficial determines that such a reposi-
tory does not have the capability to
provide adequate long-term curatorial
services, as set forth in § 79.9 of this
either:

(1) Enter into or amend an existing
contract, memorandum, agreement or
other appropriate written instrument
for curatorial services for the purpose

(1) Identifying specific actions that
shall be taken by the repository, the
Federal agency or other appropriate
party to eliminate the inadequacies;

(i) Specifying a reasonable period of
time and a schedule within which the
actions shall be completed; and

(iii) Specifying any necessary funds
or services that shall be provided by
the repository, the Federal agency or
other appropriate party to complete
the actions; or

(2) Remove the collections from the
repository and deposit them In an-
other repository that can provide such
services in accordance with the regula-
tions in this part. Prior to moving any
collection that is from Indian lands,
the Federal Agency Official must
obtain the written consent of the
Indian landowner and the Indian tribe
having jurisdiction over the lands.

(b) New collections. The Federal
Agency Official shall deposit a collec-
tion in a repository upon determining
that:

(1) The repository has the capablility
to provide adequate long-term curato-
rial services, as set forth in § 79.9 of
this part;

(2) The repository's facilities, writ-
ten curatorial policies and operating
procedures are consistent with the reg-
ulations in this part;

(3) The repository has certified, in
writing, that the collection shall be
cared for, maintained and made acces-
sible in accordance with the regula-

36 CFR Ch. | (7-1-91 Edition)

tions in this part and any terms and
conditions that are specified by the
Federal Agency Official;

(4) When the collection is from
Indian lands, written consent to the
disposition has been obtained from the
Indian landowner and the Indian tribe
having jurisdiction over the lands; and

(6) The initial processing of the ma-
terial remains (including appropriate

completed, and associated records
have been prepared and organized in
accordance with the repository’s proc-
easing and documentation procedures,

(¢) Relention of records by Federal
agencies. The Federal Agency Official
shall maintain administrative records
on the disposition of each collection
including, but not limited to:

(1) The name and location of the re-
mltary where the collection is depos-
(2) A copy of the contract, memoran-
dum, agreement or other appropriate
written instrument, and any subse-
quent amendments, between the Fed-
eral agency, the repository and any
other party for curatorial services;

(3) A catalog list of the contents of
the collection that is deposited in the
repository,;

(4) A list of any other Federal per-
sonal property that is furnished to the
repository as a part of the contract,
memorandum, agreement or other ap-
propriate written instrument for cura-
torial services;

(5) Copies of reports documenting
inspections, inventories and investiga-
tions of loss, damage or destruction
that are conducted pursuant to § 79.11
of this part; and

(6) Any subsequent permanent
transfer of the collection (or a part
thereof) to another repository.

lﬂ.il&.. Methods to secure curatorial serv-

(a) Federal agencies may secure cu-
ratorial services using a variety of
methods, subject to Federal procure-
ment and property management stat-
utes, regulations, and any agency-spe-
cific statutes and regulations on the
management of museum collections.
Methods that may be used by Federal
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agencies to secure curatorial services
include, but are not limited to:

(1) Placing the collection in a reposi-
tory that is owned, leased or otherwise
operated by the Federal agency;

(2) Entering into a contract or pur-
chase order with a repository for cura-
torial services;

(3) Entering into a cooperative
agreement, & memorandum of under-
standing, & memorandum of agree-
ment or other agreement, as appropri-
ate, with a State, local or Indian tribal
repository, a university, museum or
other scientific or educational institu-
tion that operates or manages & repos-
itory, for curatorial services;

(4) Entering into an interagency
agreement with another Federal
agency for curatorial services;

(5) Transferring the collection to an-
other Federal agency for preservation;
and

(6) For archeological activities per-
mitted on public or Indian lands under
the Archaeological Resources Protec-
tion Act (16 U.S.C. 470 aa-mm), the
Antiquities Act (16 U.5.C. 431-433) or
other authority, requiring the archeo-
logical permittee to provide for curato-
rial services as a condition to the issu-
ance of the archeological permit.

(b) Guidelines for selecting a reposi-
tory. (1) When possible, the collection
should be deposited in a repository
that:

(1) Is in the State of origin:

(ii) Stores and maintains other col-
lections from the same site or project
location; or

(1ii) Houses collections from a simi-
lar geographic region or cultural area.

(2) The collection should not be sub-
divided and stored at more than a
single repository unless such subdivi-
sion is necessary to meet speclal stor-
age, conservation or research needs.

(3) Except when non-federally-
owned material remains are retained
and disposed of by the owner, material
remains and associated records should
be deposited in the same repository to
maintain the integrity and research
value of the collection.

(c) Sources for technical assistance.
The Federal Agency Official should
consult with persons having expertise
in the management and preservation
of collections prior to preparing a

§797

scope of work or a request for propos-
als for curatorial services. This will
help ensure that the resulting con-
tract, memorandum, agreement or
other written instrument meets the
needs of the collection, including any
special needs in regard to any religious
remains. It also will aid the Federal
Agency Official in evaluating the
qualifications and appropriateness of &
repository, and in determining wheth-
er the repository has the capability to
provide adequate long-term curatorial
services for a collection. Persons, agen-
cles, institutions and organizations
that may be able to provide technical
assistance include, but are not limited
to the:

(1) Federal agency’s Historic Preser-
vation Officer;

(2) State Historic Preservation Offi-
cer;

(3) Tribal Historic Preservation Offi-
cer;

(4) State Archeologist;

(5) Curators, collections managers,
conservators, archivists, archeologists,
historians and anthropologists in Fed-
eral and State Government agencies
and Indian tribal museum;

(6) Indian tribal elders and religious
leaders;

(7) Smithsonian Institution;

(8) American Assoclation of Muse-
ums; and

(9) National Park Service.

[85 FR 37830, Bept. 12, 1990; 35 FR 41839,
Oct. 10, 1990)

§79.7 Methods to fund curatorial services.

A variety of methods are used by
Federal agencies to ensure that suffi-
clent funds are avallable for adequate,
long-term care and maintenance of
collections. Those methods include,
but are not limited to, the following:

(8) Federal agencies may fund a vari-
ety of curatorial activities using
monies appropriated annually by the
U.S. Congress, subject to any specific
statutory authorities or limitations ap-
plicable to a particular agency. As ap-
propriate, curatorial activities that
may be funded by Federal agencies in-
clude, but are not limited to:

(1) Purchasing, constructing, leasing,
renovating, upgrading, expanding, op-
erating, and maintaining a repository
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that has the capabllity to provide ade-
quate long-term curatorial services as
set forth in § 76.9 of this part;

(2) Entering into and maintaining on
a cost-reimbursable or cost-sharing
basis a contract, memorandum, agree-
ment, or other appropriate written in-
strument with a repository that has
the capability to provide adegquate
long-term curatorial services as set
forth in § 76.9 of this part;

(3) As authorized under section
110(g) of the National Historic Preser-
vation Act (16 UB.C. 470h-2), reim-
bursing a grantee for curatorial costs
pald by the grantee as a part of the
grant project;

(4) As authorized under section
110(g) of the National Historic Preser-
vation Act (16 UB.C. 470h-2), reim-
bursing a State agency for curatorial
costs paid by the State agency to carry
out the historic preservation responsi-
bilities of the Federal agency;

(5) Conducting inspections and in-
ventories in accordance with § 79.11 of
this part; and

(6) When a repository that is hous-
ing and maintaining a collection can
no longer provide adequate long-term
curatorial services, as set forth in
§ 79.9 of this part, either:

(1) Providing such funds or services
as may be agreed upon pursuant to
§ 79.5(a)(1) of this part to assist the re-
pository in eliminating the deficien-
cles; or

(ii) Removing the collection from
the repository and depositing it in an-
other repository that can provide cu-
ratorial services in accordance with
the regulations in this part.

(b) As authorized under section
110(g) of the National Historic Preser-
vation Act (1€ U.S.C. 470h-2) and sec-
tion 208(2) of the National Historic
Preservation Act Amendments (16
U.S.C. 469c-2), for federally licensed
or permitted projects or programs,
Federal agencies may charge licensees
and permittees reasonable costs for cu-
ratorial activities associated with iden-
tification, surveys, evaluation and data
recovery as a condition to the issuance
of a Federal license or permit.

(¢) Federal agencies may deposit col-
lections in a repository that agrees to
provide curatorial services at no cost
to the U.S. Government. This general-
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ly occurs when a collection is excavat.
ed or removed from public or Indian
lands under a research permit issued
pursuant to the Antiquities Act (1@
U.B.C. 431-433) or the Archaeological
Resources Protection Act (18 UB.C.
470aa-mm).- A repository also may
agree to provide curatorial services as
a public service or as a8 means of ensur-
ing direct access to a collection for
long-term study and use. Federal agen-
cles should ensure that a repository
that agrees to provide curatorial sery-
fces at no cost to the U.S. Government
has sufficient financial resources to
support its operations and any needed
improvements. .

(d) Punds provided to a repository
for curatorial services should include
costs for initially processing, catalog-
ing and accessioning the collection as
well as costs for storing, inspecting, in-
ventorying. maintaining, and consery-
ing the coliection on a long-term basis.

(1) Funds to initially process, catalog
and accession a collection to be gener-
ated during identification and evalua-
tion surveys should be included in,
project planning budgets.

(2) Funds to initially process, catalog
and accession a collection to be gener-
ated during data recovery operations
should be included in project mitiga-
tion budgets.

(3) Funds to store, inspect, invento-
ry, maintain and conserve a collection
on a long-term basis should be includ-
ed in annual operating budgets.

(e) When the Federal Agency Offi-
cial determines that data recovery
costs may exceed the one percent limi-
tation contained in the Archeological
and Historic Preservation Act (16
U.S.C. 469¢), as authorized under sec-
tion 208(3) of the National Historic
Preservation Act Amendments (16
U.S.C. 469¢-2), the limitation may be
waived, in appropriate cases, after the
Federal Agency Official has:

(1) Obtained the concurrence of the
Secretary of the U.S. Department of
the Interior by sending a written re-
quest to the Departmental Consulting
Archeologist, National Park Service,
P.O. Box 37127, Washington, DC
20013-7127; and

(2) Notified the Committee on
Energy and Natural Resources of the
U.S. Senate and the Committee on In-
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terior and Insular Affairs of the U.B.
House of Representatives.

(585 FR 37830, Sept. 12, 1900; 55 FR 41639,
Oct. 10, 1990)

$79.8 Terms and conditions to include in
contracts, memoranda and agreements
for curatorial services.

The Federal Agency Official shall
ensure that any contract, memoran-
dum, agreement or other appropriate
written instrument for curatorial serv-
fces that is entered into by or on
behalf of that Official, a Repository
Official and any other appropriate
party contains the following:

(a) A statement that identifies the
collection or group of collections to be
covered and any other U.S. Govern-
ment-owned personal property to be
furnished to the repository;

(b) A statement that identifies who
owns and has jurisdiction over the col-
lection;

(¢) A statement of work to be per-
formed by the repository;

(d) A statement of the responsibil-
ities of the Federal agency and any
other appropriate party;

(¢) When the collection iz from
Indian lands:

(1) A statement that the Indian
landowner and the Indian tribe having
jurisdiction over the lands consent to
the disposition; and

(2) Buch terms and conditions as
may be requested by the Indian land-
owner and the Indian tribe having ju-
risdiction over the lands;

(f) When the collection is from a site
on public lands that the Federal
Agency Official has determined is of
religious or cultural importance to any
Indian tribe having aboriginal or his-
toric ties to such lands, such terms and
conditions as may have been devel-
oped pursuant to §-.7 of uniform reg-
ulations 43 CFR part 7, 36 CFR part
206, 18 CFR part 1312, and 32 CFR
part 229;

(g) The term of the contract, memo-
randum or agreement; and procedures
for modification, suspension, exten-
sion, and termination;

(h) A statement of costs associated
with the contract, memorandum or
agreement; the funds or services to be
provided by the repository, the Feder-
al agency and any other appropriate
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party; and the schedule for any pay-
ments;

(1) Any special procedures and re-
strictions for handling, storing, in-
specting, inventorying, cleaning, con-
serving, and exhibiting the collection;

(J) Instructions and any terms and
conditions for making the ecollection
avallable for scientific, educational
and religious uses, including proce-
dures and criteria to be used by the
Repository Official to review, approve
or deny, and document actions taken
In response to requests for study, labo-
ratory analysis, loan, exhibition, use in
religious rituals or spiritual activities,
and other uses. When the Repository
Official to approve consumptive uses,
this should be specified; otherwise, the
Federal Agency Official should review
and approve consumptive uses. When
the repository's existing operating
procedures and criteria for evaluating
requests to use collections are consist-
ent with the regulations in this part,
they may be used, after making any
necessary modifications, in lieu of de-
veloping new ones:

(k) Instructions for restricting access
to information relating to the nature,
location and character of the prehis.
toric or historic resource from which
the material remains are excavated or
removed;

(1) A statement that copies of any
publications resulting from study of
the collection are to be provided to the
Federal Agency Official and, when the
collection is from Indian lands, to the
Tribal Official and the Tribal Historic
Preservation Officer, {f any, of the
Indian tribe that owns or has jurisdic-
tion over such lands;

(m) A statement that specifies the

frequency and methods for conducting
and documenting the inspections and
inventories stipulated in § 79.11 of this
part;
(n) A statement that the Repository
Official shall redirect any request for
transfer or repatriation of a federally-
owned collection (or any part thereof)
to the Federal Agency Official, and re-
direct any request for transfer or repa-
triation of a federally administered
collection (or any part thereof) to the
Federal Agency Official and the
owner;
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(0) A statement that the Repository
Official shall not transfer, repatriate
or discard a federally-owned collection
(or any part thereof) without the writ-
ten permission of the Federal Agency
Official, and not transfer, repatriate
or discard a federally administered col-
lection (or any part thereof) without
the written permission of the Federal
Agency Official and the owner;

(p) A statement that the Repository
Official shall not sell the collection;
and

(g) A statement that the repository
shall provide curatorial services in ac-
cordance with the regulations in this
part.

§79.9 Btandards to determine when a re-
pository possesses the capability to
provide adequsate long-term curatorial
services.

The Federal Agency Official shall
determine that a repository has the
capablility to provide adequate long-
term curatorial services when the re-
pository is able to:

(a) Accession, label, catalog, store,
maintain, inventory and conserve the
particular collection on a long-term
basis using professional museum and
archival practices; and

(b) Comply with the following, as
appropriate to the nature and consent
of the collection;

(1) Maintain complete and accurate
records of the collection, including:

(1) Records on acquisitions;

u.s(m Catalog and artifact inventory
ts;

(iii) Descriptive information, includ-
ing field notes, site forms and reports;

(iv) Photographs, negatives and
slides;

(v) Locational information, including

(vi) Information on the condition of
the collection, including any complet-
ed conservation treatments;

(vil) Approved loans and other uses;

(vill) Inventory and inspection
records, including any environmental
monitoring records;

(ix) Records on lost, deteriorated,
damaged or destroyed Government
property; and

(x) Records on any deaccessions and
subsequent transfers, repatriations or
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discards, as approved by the Federal
Agency Official;

(2) Dedicate the requisite facilities,
equipment and space in the physical
plant to properly store, study and con-
serve the collection. Space used fon
storage, study, conservation and, if ex-
hibited, any exhibition must not be
used for non-curatorial purposes that
would endanger or damage the collec-
tion;

(3) Keep the collection under phys-
ically secure conditions within storage,
laboratory, study and any exhibition
areas by:

(1) Having the physical plant meet
local electrical, fire, building, health
and safety codes;

(i) Having an appropriate and oper-.
ational fire detection and suppression
system;

(iii) Having an appropriate and oper-
ational intrusion detection and deter-
rent system:

(iv) Having an sdequate emergency
management plan that establishes pro-
cedures for responding to fires, floods,
natural disasters, civil unrest, acts of
violence, structural fallures and fail-
ures of mechanical systems within the
physical plant; -1

(v) Providing fragile or valuable
items in a collection with additional
security such as locking the items in &
safe, vault or museum specimen cabi-
net, as appropriate;

(vi) Limiting and controlling access
to keys, the collection and the physi-
cal plant; and

(vil) Inspecting the physical plant in
accordance with § 79.11 of this part for
possible security weaknesses and envi-
ronmental control problems, and
taking necessary actions to maintain
the integrity of the collection;

(4) Require staff and any consult-
ants who are responsible for managing
and preserving the collection to be
qualified museum professionals;

(5) Handle, store, clean, conserve
and, if exhibited, exhibit the collec-
tion in a manner that:

({) Is appropriate to the nature of
the material remains and associated
records;

(ii) Protects them from breakage
and possible deterioration from ad-
verse temperature and relative humid-
ity, visible light, ultraviolet radiation,
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dust, soot, gases, mold, fungus, insects,
rodents and general neglect; and

(iii) Preserves data that may be stud-
fed in future laboratory analyses.
When material remains in a collection
are to be treated with chemical solu-
tions or preservatives that will perma-
nently alter the remains, when possi-
ble, retain untreated representative
samples of each affected artifact type,
environmental specimen or other cate-
gory of material remains to be treated.
Untreated samples should not be sta.
bilized or conserved beyond dry brush-
ing,

(6) Store site forms, field notes, arti-

facts inventory lists, computer disks
and tapes, catalog forms and a copy of
the final report in & manner that will
protect them from theft and fire such
as:
(1) Storing the records in an appro-
priate insulated, fire resistant, locking
cabinet, safe, vault or other container,
or in a location with a fire suppression
system;

(i1) Storing a duplicate set of records
in & separate location; or

(iil) Ensuring that records are main-
tained and accessible through another
party. For example, copies of final re-
ports and site forms frequently are
maintained by the State Historic Pres-
ervation Officer, the State Archeolo-
gist or the State museum or univer-
stiy. The Tribal Historic Preservation
Officer and Indian tribal museum or-
dinarily maintain records on collec-
tions recovered from sites located on
Indian lands. The National Technical
Information Service and the Defense
Technical Information Service main-
tain copies of final reports that have
been deposited by Federal agencies.
The National Archeological Database
maintains summary information on ar-
cheological reports and projects, in-
cluding information on the location of
those reports.

() Inspect the collection in accord-
ance with § 78.11 of this part for possi-
ble deterioration and damage, and per-
form only those actions as are abso-
lutely necessary to stabilize the collec-
tion and rid it of any agents of deterio-
ration;

(8) Conduct Inventories in accord-
yance with § 76.11 of this part to verify
the location of the material remains,
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associated records and any other Fed-
eral personal property that is fur-
nished to the repository; and

(9) Provide access to the collection in
accordance with § 79.10 of this part.

(55 FR 37630, Sept. 12, 1980; 55 FR 41638,
Oct. 10, 1990)

§79.10 Use of collections.

(a) The Federal Agency Official
shall ensure that the Repository Offi-
clal makes the collection available for
sclentific, educational and religious
uses, subject to such terms and condi-
tions as are necessary to protect and
preserve the condition, research po-
tential, religious or sacred importance,
and uniqueness of the collection.

(b) Scientific and educational uses.
A collection shall be made available to
qualified professionals for study, loan
and use for such purposes as in-house
and traveling exhibits, teaching,
public interpretation, scientific analy-
sis and scholarly research. Qualified
professionals would include, but not be
limited to, curators, conservators, col-
lection managers, exhibitors, research-
ers, scholars, archeological contractors
and educators. Students may use a col-
lection when under the direction of a
qualified professional. Any resulting
exhibits and publications shall ac-
knowledge the repository as the cura-
torial facility and the Federal agency
as the owner or administrator, as ap-
propriate. When the collection is from
Indian lands and the Indian landown-
er and the Indian tribe having juris-
diction over the lands wish to be iden-
tified, those individuals and the Indian
tribe shall also be acknowledged.
Copies of any resulting publications
shall be provided to the Repository
Official and the Federal Agency Offi-
cial. When Indian lands are involved,
coplies of such publications shall also
be provided to the Tribal Offical and
the Tribal Historic Preservation Offi-
cer, If any, of the Indian tribe that
owns or has jurisdiction over such
lands.

(c) Religious uses. Religious remains
in a collection shall be made avallable
to persons for use in religious rituais
or spiritual activities. Religious re-
mains generally are of interest to med-
icine men and women, and other reli-
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glous practitioners and persons from
Indian tribes, Alaskan Native corpora-
tions, Native Hawalians, and other in-
digenous and immigrant ethnic, social
and religious groups that have aborigi-
nal or historic ties to the lands from
which the remains are recovered, and
have traditionally used the remains or
class of remains in religious rituals or
spiritual activities.

(d) Terms and conditions. (1) In ac-
cordance with section 9 of the Archae-
ological Resources Protection Act (16
U.8.C. 470hh) and section 304 of the
National Historic Preservation Act (16
U.S.C. 470 wv-3), the Federal Agency
Official shall restrict access to associ-
ated records that contain information
relating to the nature, location or
character of a prehistoric or historic
resource unless the Federal Agency
Official determines that such disclo-
sure would not create a risk of harm,
theft or destruction to the resource or
to the area or place where the re-
source is located.

(2) Section -.18(a)X2) of uniform reg-
ulations 43 CFR part 7, 36 CFR part
206, 18 CFR part 1312, and 32 CFR
part 229 sets forth procedures where-
by Information relating to the nature,
location or character of a prehistoric
or historic resource may be made
avallable to the Governor of any
State., The Federal Agency Official
may make information available to
other persons who, folowing the pro-
cedures in § -.18(aX2) of the refer-
enced uniform regulations, demon-
strate that the disclosure will not
create a risk of harm, theft or destruc-
tion to the resource or to the area or
place where the resource is located.
Other persons generally would in-
clude, but not be limited to, archeoclog-
ical contractors, researchers, scholars,
tribal representatives, Federal, State
and local agency personnel, and other
persons who are studying the resource
or class Or resources.

(3) When a collection is from Indian
lands, the Federal Agency Official
shall place such terms and conditions
as may be requested by the Indian
landowner and the Indian tribe having
jurisdiction over the lands on:

(1) Scientific, educational or religious
uses of material remeins; and
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(11) Access to associated records that
contaln information relating to the
nature, location or character of the re-
source,

(4) When a collection is from a site
on public lands that the Federal
Agency Official has determined is of
religious or cultural importance to any
Indian tribe having aboriginal or his-
toric ties to such lands, the Federal
Agency Official shall place such terms
and conditions as may have been de-
veloped pursuant to §-.7 of uniform
regulations 43 CFR part 7, 38 CFR
part 206, 18 CFR part 1312, and 32
CFR part 229 on:

(i) Scientific, educational or religious
uses of material remains; and

(i1) Access to associated records that
contain information relating to the
nature, location or character of the re-
source.

(6) The Federal Agency Official
shall not allow uses that would alter,
damage or destory an object In a col-
lection unless the Federal Agency Of-
ficial determines that such use is nec-
essary for scientifc studies or public
interpretation, and the potential gain
in scientific or interpretive informa-
tion outweighs the potential loss of
the object. When possible, such use
should be limited to unprovenienced,
nonunique, nonfragile objects, or to a
sample of objects drawn from a larger
collection of similar objects.

(e) No collection (or a part thereof)
shall be loaned to any person without
a8 written agreement between the Re-
pository Official and the borrower
that specifies the terms and conditions
of the loan. Appendix C to the regula-
tions in this part contains an example
of & short-term loan agreement for a
federally-owned collection. At a mini-
mum, & loan agreement shall specify:

(1) The collection or object being
loaned;

(2) The purpose of the loan;

(3) The length of the loan;

(4) Any restrictions on sciertific,
educational or religious uses, including
whether any object may be altered,
damaged or destroyed;

(5) Except as provided in paragraph
(e)4) of this section, that the borrow-
er shall handle the collection or object
being borrowed during the term of the
loan in accordance with this part so as
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not to damage or reduce its scentific,
educational, religious or cultural
value; and

(6) Any requirements for insuring
the collection or object being bor-
rowed for any loss, damage or destruc-
tion during transit md while in the
borrower's possessio

(f) The Federal Agency Official shall
ensure that the Repository Official
maintains administrative records that
document approved scentific, educa-
:liom.l and religious uses of the collec-

on.

(g) The Repository Official may
charge persons who study, borrow or
use o collection (or a part thereof) rea-
sonable fees to cover costs for han-
dling, packing, shipping and insuring
material remains, for photocopying as-
sociated records, and for other related
incidental costs.

£79.11 Conduct of inspections and inven.
tories.

(a) The inspections and inventories
specified in this section shall be con-
ducted periodically in accordance with
the Federal Property and Administra-
tive Services Act (40 U.S.C. 484), its
implementing regulation (41 CFR part
101), any agency-specific regulations
on the management of Federal proper-
ty, and any agency-specific statutes
and regulations on the management of
museum collections.

(b) Consistent with paragraph (a) of
this section, the Federal Agency Offi-
cial shall ensure that the Repository
Official:

(1) Provides the Federal Agency Of-
ficial and, when the collection is from
Indian lands, the Indian landowmer
and the Tribal Offical of the Indian
tribe that has jurisdiction over the
lands with a copy of the catalog list of
the contents of the collection received
and accessioned by the repository;

(2) Provides the Federal Agency Of-
ficial will a list of any other U.S. Gov-
ernment-owned personal property re-
ceived by the repository;

(3) Periodically inspects the physical
plant for the purpose of monitoring
the physical security and environmen-
tal control measures;

(4) Periodically Inspects the collec-
tion for the purposes of assessing the
condition of the material remains and
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associated records, and of monitoring
those remains and records for possible
deterioration and damage;

(5) Periodically Inventories the col-
lection by accession, lot or catalog
record for the purpose of verifying the
location of the material remains and
associated records;

(6) Periodically inventories any
other U.S. Government-owned person-
al property in the possession of the re-
pository;

(7) Has qualified museum profes-
slonals conduct the inspections and in-
ventories;

(8) Following each inspection and in-
ventory, prepares and provides the
Federal Agency Official with a written
report of the results of the irspection
and inventory, including the st.itus of
the collection, treatments completed
and recommendations for additional
treatments. When the collection is
from Indian lands, the Indian land-
owner and the Tribal Official of the
Indian tribe that has jurisdiction over
the lands shall also be provided with a
copy of the report;

(9) Within five (5) days of the dis-
covery of any loss or theft of, deterior-
iation and damage to, or destruction of
the collection (or a part thereof) or
any other U.8. Government-owned
personal property, prepares and pro-
vides the Federal Agency Official with
a written notification of the circum-
stances surrounding the loss, theft, de-
terioration, damage or destruction.
When the collection is from Indian
lands, the Indian landowner and the
Tribal Official of the Indian tribe that
has jurisdiction over the lands shall
also be provided with a copy of the no-
tification; and

(10) Makes the repository, the col-
lection and any other U.S. Govern-
ment-owned personal property avail-
able for periodic inspection by the:

(1) Federal Agency Official;

(i1) When the collection is from
Indian lands, the Indian landowner
and the Tribal Official of the Indian
tribe that has jurisdiction over the
lands; and

(iif) When the collection contains re-
ligilous remains, the Indian tribal
elders, religious leaders, and other of-
ficials representing the Indian tribe or
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other group for which the remains
have religious or sacred importance.

(c) Consistent with paragraph (a) of
this section, the Federal Agency Offi-
cial shall have qualified Federal
agency professionals:

(1) Investigate reports of a lost,
stolen, deteriorated, damaged or de-
stroyed collection (or a part thereof)
or any other U.8. Government-owned
personal property; and

(2) Periodically inspect the reposi-
tory, the collection and any other U.S.
Government-owned personal property
for the purposes of:

(1) Determining whether the reposi-
tory is in compliance with the mini-
mum standards set forth in §79.9 of
this part; and

(i) Evaluating the performance of
the repository in providing curatorial
services under any contract, memoran-
dum, agreement or other appropriate
written instrument.

{(d) The frequency and methods for
conducting and documenting inspec-
tions and Inventories stipulated in this
section shall be mutually agreed upon,
in writing, by the Federal Agency Offl-
cial and the Repository Official, and
be appropriate to the nature and con-
tent of the collection:

(1) Collections from Indian lands
shall be inspected and inventoried in
sccordance with such terms and condi-
tions as may be requested by the
Indian landowner and the Indian tribe
having jurisdiction over the lands.

(2) Religious remains in collections
from public lands shall be inspected
and inventoried in accordance with
such terms and conditions as may
have been developed pursuant to §-.7
of uniform regulations 43 CFR part 7,
36 CFR part 206, 18 CFR part 1312,
and 32 CFR part 229.

(3) Material remains and records of
a fragile or perishable nature should
be inspected for deterioration and
damage on a more frequent basis than
lithic or more stable remains or
records,

(4) Because frequent handling will
accelerate the breakdown of fragile
materials, material remains and
records should be viewed but handled
as little as possible during inspections
and inventories.
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(5) Material remains and records of
s valuable nature should be inventor.
fed on & more frequent basis than
other less valuable remains or records.

(8) Persons such as those listed in
§ 79.8(c) of this part who have exper-
tise in the management and preserva-
tion of similar collections should be
able to provide advice to the Federal
Agency Official concerning the appro-
priate frequency and methods for con-
ducting inspections and inventories of
a particular collection.

(e) Consistent with the Single Audit
Act (31 U.S.C. 75), when two or more
Federal agencles deposit collections in
the same repository, the Federal
Agency Officials should enter into an
interagency agreement for the pur-
poses of:

(1) Requesting the Repository Offi-
cial to coordinate the inspections and
inventories, stipulated in paragraph
(b) of this section, for each of the col-
lections;

(2) Designating one or more quali-
fied Federal agency professionals to:

(1) Conduct inspections, stipulated in
paragraph (¢X2) of this section, on
behalf of the other agencies; and

(i) Pollowing each inspection, pre-
pare and distribute to each Federal
Agency Official a written report of
findings, including an. evaluation of
performance and recommendations to
correct any deficiencies and resolve
any problems that were Identified
When the collection is from Indian
lands, the Indian landowner and the
Tribal Official of the Indian tribe that
has jurisdiction over the lands shall
also be provided with a copy of the
report; and

(3) Ensuring consistency in the con-
duct of inspections and inventories
conducted pursuant to this section.

(86 FR 37630, Sept. 12, 1990; 55 FR 41639,
Oct. 10, 1990)

APPENDIX A TO PART 79—EXAMPLE OF A
Dexp or Girr

DEED OF GIFT

TO THE

(Name of the Pederal agency)

Whereas, the (name of the Federal agenc>),
hereinafter called the Reciplent, ia dedi-
cated to the preservation and protection
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of artifacts, specimens and associated
records that are generated in connection
with its projects and programs;

certain artifacts and specimens,
listed in Attachment A to this Deed of
Qift, were recoverd from the (name of the
prehistoric or historic resource) site in
connection with the Recipient's (name of
the Recipient's project) project;

Whereas, the (name of the prehistoric or
historic resource) site is located on lands
to which title is held by (name of the
donor), hereinafter called the Donor, and
that the Donor holds free and clear title
to the artifacts and specimens; and

Whereas, the Donor is destrous of donating
the artifacts and specimens to the Recipi-
ent to ensure their continued preservation
and protection;

Now therefore, the Donor does hereby un-
conditionally donate to the Recipient, for
unrestricted use, the artifacts and speci-
mens listed In Attachment A to this Deed
of Gift; and

The Recipient hereby gratefully acknow-
leges the receipt of the artifacts and spect-
mens.

Bigned: (signature of the Donor)
Date: (date)

Bigned: (signature of the Federal Agency
Official)

Date: (date)

Attachment A: Inventory of Artifacts and
Specimens.

[65 FR 37630, SBept. 12, 1990; 55 FR 41639,
Oct. 10, 1990)

APPENDIX B TO PART 79—EXAMPLE OF A
MEMORANDUM oOr UNDERSTANDING
roR CURATORIAL SERVICES FOR A
FroERALLY-OWNED COLLECTION

MEMORANDUM OF UNDERSTANDING
FOR CURATORIAL SERVICES BE-
TWEEN THE

(Name of the Federal agency)

AND THE

(Name of the Repository)

This Memorandum of Understanding is
entered Into this (day) day of (month and
year), between the United States of Amer-
ica, acting by and through the (name of the
Federal agency), hereinafter called the De-
positor, and the (name of the Repository),
hereinafter called the Repository, in the
Btate of (name of the State).

The Parties do witnesseth that,

Whereas, the Depositor has the responsibll-
ity under Federal law to preserve for
future use certain collections of archeo-
logical artifacts, specimens and associated
records, herein called the Collection,

Pi. 79, App. B

listed in Attachment A which Is attached
hereto and made & part hereof, and is de.
girous of obtaining curatorial services; and
Whereas, the Repository is desirous of ob-
taining, housing and maintaining the Col-
lection, and recognizes the benefits which
will sccrue to it. the public and scientific
interests by housing and maintaining the

Collection for study and other educational

purposes. and
Whereas, the Parties hereto recognize the

Federal Government's continued owner-

ship and control over the Collection and

any other U.8. Government-owned person-
al property, listed in Attachment B which
is attached hereto and made a part
hereof, provided to the Repository. and
the Federal Government's responsibility
to ensure that the Collection is suitably
manasged and preserved for the public
good; and

Whereas, the Parties hereto recognize the
mutual benefits to be derived by having
the Collection suitably housed and main-
tained by the Repository;

Now therefore, the Parties do mutually
agree as follows:

1. The Repository shall:

& Provide for the professional care and
management of the Collection from the
(names of the prehistoric and historic re-
sources) sites, assigned (list site numbers)
site numbers. The collections were recov-
ered in connection with the (name of the
Federal or [federally-authorized project)
project, located In (name of the nearest city
or town), (name of the county) county, in
the State of (name of the State).

b. Perform all work necessary to protect
the Collection in accordance with the regu-
lation 38 CFR part 79 for the curation of
federally-owned and administered archeo-
logical collections and the terms and condi-
tions stipulated in Attachment C to this
Memorandum,

c. Assign as the Curator, the Collections

r and the Conservator having re-
sponsibility for the work under this Memo-
randum, persons who are qualified museum
professionals and whose expertise ls appro-
priate to the nature and content of the Col-
lection.

d. Begin all work on or about (month, date
and year) and continue for a period of
(number of years) years or until sooner ter.
minated or revoked in accordance with the
terms set forth herein.

e. Provide and malntain a repository facili-
ty having requisite equipment, space and
adequate safeguards for the physical securi-
ty and controlled environment for the Col-
lection and any other U.8. Government-
owned personal property in the posasession
of the Repository.

{. Not in any way adversely alter or deface
any of the Collection except as may be abso-
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lutely necessary in the course of stabiliza-
tion, conservation, scientific study, analysis
and research. Any activity that will involve
the Intentional destruction of any of the
Collection must be approved in advance and
in writing by the Depositor.

g. Annually inspect the facilities, the Col-
lection and any other US. Government-
owned personal property. Every (number of
years) years inventory the Collection and
any other U.S5. Government-owned personal
property. Perform only those conservation
treatments as are absolutely necessary to
ensure the physical stability and integrity
of the Collection, and report the results of
{nventories, inspections and treatments to
the Depositor.

h. Within five (5) days of discovery, report
all instances of and circumstances surround-
ing loss of, deterioration and damage to, or
destruction of the Collection and any other
U.5. Government-owned personal property
to the Depositor, and those actions taken to
stabilize the Collection and to correct any
deficiencies in the physical plant or operat-
ing procedures that may have contributed
to the loss, deterioration, damage or de-
struction. Any actions that will involve the
repair and restoration of any of the Collec-
tion and any other U.S. Government-owned
personal property must be approved in ad-
vance and in writing by the Depositor.

{. Review and approve or deny requests for
access to or short-term loan of the Collec-
tion (or a part thereof) for scientific, educa-
tional or religious uses in accordance with
the regulation 36 CFR part 79 for the cura.
tion of federally-owned and administered ar-
cheological collectlons and the terms and
conditions stipulated in Attachment C of
this Memorandum. In sddition, refer re-
quests for consumptive uses of the Collec-
tion (or a part thereof) to the Depositor for
approval or denjal.

J. Not mortgage, pledge, assign, repatriate,
transfer, exchange, give, sublet, discard or
part with possession of any of the Collec-
tion or any other U.S. Government-owned
personal property in any manner to any
third party either directly or in-directly
without the prior written permission of the
Depositor, and redirect any such request to
the Depositor for response. In addition, not
take any action whereby any of the Collec-
tion or any other U.S. Government-owned
personal property shall or may be encum-
bered, seized, taken in execution, sold, at-
tached, lost, stolen, destroyed or damaged.

2. The Depositor shall:

a. On or about (month, date and year), de-
liver or cause to be delivered to the Reposi-
tory the Collection, as described in Attach-
ment A, and any other U.S. Government-
owned personal property, as described in At-
tachment B.

b. Assign as the Depositor's Representa-
tive having full authority with regard to

36 CFR Ch. | (7-1-91 Edition)

this Memorandum, & person who meeta per.
tinent professional qualifications.

¢. Every (number of years) years, jointly
with the Repository's designated represent.
ative, have the Depositor's Representative
inspect and Inventory the Collection and
any other U.8. Government-owned personal
property, and inspect the repository facility,

d. Review and approve or deny requests
for consumptively using the Collection (or a
part thereof).

3. Removal of all or any portion of the
Collection from the premises of the Reposi-
tory for scientific, educational or religious
purposes may be allowed only in accordance
with the regulation 36 CFR part 79 for the
curation of federally-owned and adminis-
tered archeological collections, the terms
and conditions stipulated in Attachment C
to thiz Memorandum; any conditions for
handling, packaging and transporting the
Collection; and other conditions that may
be specified by the Repository to prevent
breakage, deterioration and contamination,

4. The Collection or portions thereof may
be exhibited, photographed or otherwise re-

_produced and studied In accordance with

the terms and conditions stipulated In At-
tachment C to this Memorandum. All exhib-
its. reproductions and studies shall credit
the Depositor, and read as follows: "“"Courte-
sy of the (name of the Federal sgency).”
The Repository agrees to provide the De-
Bmiwr with coples of any resulting publica-
ons. )

6. The Repository shall maintain complete
and accurate records of the Collection and
any other U.5. Government-owned personal
property, including information on the
study, use, loan and location of said Collec-
tion which has been removed from the
premises of the Repository.

8. Upon execution by both parties, this
Memorandum of Understanding shall be ef-
fective on this (day) day of (month and
year), and shall remain in effect for
(number of years) years, at which time it
will be reviewed, revised, as necessary, and
reaffirmed or terminated. This Memoran-
dum may be revised or extended by mutual
consent of both parties, or by issuance of &
written amendment signed and dated by
both parties. Either party may terminate
this Memorandum by providing 80 days
written notice. Upon termination, the Re-
pository shall return such Collection and
any other U.S. Government-owned personal
property to the destination directed by the
Depositor and in such manner to preclude
breakage, loss, deterioration and contamina-
tion during handling, packaging and ship-
ping, and in accordance with other condi-
tions specified In writing by the Depositor.
If the Repository terminates, or {3 in de-
fault of, this Memorandum, the Repository
shall fund the packaging and transportation
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costs. If the Depositor terminates this
Memorandum, the Depositor shall fund the
packaging and transportation costs.

7. Title to the Collection being cared for
and maintained under this Memorandum
lies with the Federal Government.

In witness whereof, the Parties hereto have
executed this Memorandum,

8Bigned: (signature of the Federal Agency
Official)

Date: (date)

Sicnued: (signature of the Repository Offl-
cial)

Date: (date)

Attachment A: Inventory of the Collec-
tion

Attachment B: Inventory of any other
U.S. Government-owned Personal Property

Attachment C: Terms and Conditions Re-
quired by the Depositor

APPENDIX C TO PART 719—EXAMPLE OF A
SHORT-TEIRM LOAN AGREIMENT FOR
A PEDERALLY-OWNED COLLECTION

SHORT-TERM LOAN AGREEMENT
BETWEEN THE
{Name of the Repository)

THE

AND
(Name of the Borrower)

The (name of the Repository), hereinafter
called the Repository, agrees to loan to
tname of the Borrower), hereinafter called
the Borrower, certain artifacts, specimens
and associated records, listed in Attachment
A, which were collected from the (name of
the prehistoric or historic resource) site
which is assigned (list site number) site
number. The collection was recovered in
connection with the (name of the Federal or
federally authorized project) project, locat-
ed {n (name of the nearest city or town),
(name of the county) county in the State of
(name of the State). The Collection is the
property of the U.S. Government.

The artifacts, specimens and associated
records are being loaned for the purpose of
(eite the purpose of the loan), beginning on
(month, day and year) and ending on
(month, day and year).
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During the term of the loan, the Borrower
agrees to handle, package and ship or trans-
port the Collection in a manner that pro-
tects it from breakage, loss, deterioration
and contamination, in conformance with
the regulation 36 CFR part 79 for the cuma-
tion of federally-owned and administered ar-
checlogical collections and the terms and
conditions stipulated in Attachment B to
this loan agreement.

The Borrower agrees to assume full re-
sponsibility for insuring the Collection or
for providing funds for the repair or re-
placement of objects that are damaged or
lost during transit and while in the Borrow-
er's possession. Within five (§) days of dis-
covery, the Borrower will notify the Reposi-
tory of instances and circumstances sur-
rounding any loss of, deterioration and
damage to, or destruction of the Collection
and will, at the direction of the Repository,
take steps to conserve damaged materials.

The Borrower agrees to acknowledge and
credit the U.S. Government and the Reposi-
tory in any exhibits or publications result-
ing from the loan, The credit line shall read
as follows: "Courtesy of the (names of the
Federal agency and the Repository).” The
Borrower agrees to provide the Repository
and the (name of the Federal agency) with
coples of any resulting publications.

Upon termination of this agreement, the
Borrower agrees to properly package and
ship or transport the Collection to the Re-
pository.

Either party may terminate this agree-
ment, effective not less than (number of
days) days after receipt by the other party
of written notice, without further liability
to either party.

Bigned: (signature of the Repository Offi-
cial)

Date: (date)
Signed: (signature of the Borrower)
Date: (date)

Attachment A: Inventory of the Objects
being Loaned.

Attachment B: Terms and Conditions of
the Loan,

PARTS 80-199—[RESERVED]
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m

OEPARTMENT OF THE INTERIOR
Office of T Saecretary
QCFRPart?
DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 208
TENNESSEE VALLEY AUTHORITY
18 CFR Part 1312
DEPARTMENT OF DEFENSE
Otfice of the Secretary

32 CFR Part 229

Protection of Archaeological
Resources; Uniform Regulstions

Agmncy: Departments of the Interior and
Defense; Forest Service, USDA: and
Tennessee Valley Authority.

ACTIONE Proposed rule.

SUMMARY: This proposed rule would
amend the sections in the fins! uniform
regulations to implement recent
amendments to the Archaeological
Resources Protection Act of 1979
(“Act”). Principally, these changes
address the lower threshold for felony
violations of the Act. public awareness
programs, archaeclogical surveys and
schedules, the Secretary of the Interior’s
report to Congress about Federal
archaeology, and improved guidance to
Federsl land managers about treatments
of human remains and directly
associated objects from archaeological
sites.

OATES: Written comments will be
accepted until Decembes 10, 1901.

Apoagssts Comments may be mailed
to Douglas H. Scovill, Acting
Departmental Consulting Archeologist,
P.O. Box 37127, room 4318 1100 L 8L
NW.. Washington, DC 20013-7127.

FOR PURTHER INFORMATION CONTACT:
Francis P. McManamon. National Park
Service. Department of the Interior,
Washington, DC, 202-343-4101: Lars
Hanaslin, Office of the Solicitor,
Depeartment of the Interior, Washington,
DC 202-343-7957; Evan L DeBloois, U8
Forest Service. Department of
Agriculture, Washington. DC, 202-383-
9428; Christing Ramsay. Offica of the
Assistant Secretary for Acquisition and
Logistics, Department of Defense,
Washington. DC. 202-003-7820; or
Maxwell D. Ramsey, Tennesses Valley
‘A;ahoﬂw. Norris, Tennessee, $15-832-
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SUPFFLENENTARY BIFORMATIONR

Backgrownd

‘This pror rule would amend the
uniform regulations to implement
changes mandated by 1988 amendmente
to the Archaeclogical Resources
Protection Act of 1979 (*Act™; Pub. L. 98-
93, as amended by Pub. L 100-835 and
Pub. L. 100-588: 83 Stat. 721. 102 Stat
2778, 102 Stat. 2963; 18 U.S.C. 470ss-
mm). It was prepared by representatives
of the Secretaries of the Interior.
Agriculture. and Defense, and the
Chairman of the Board of the Tennessee
Valley Authority. as directed in section
10(a) of the Act.

The first purpose of the Act is “to
secure, for the present and future benefit
of the American people, the protection
of archasological resources and sites
which are on public lands and Indian
lands” (sec. 2(b)). On November 3. 1988,
amendments were enacted which have
the purposs “to improve the protertion
and management of archeological
resources” (Pub. L 100-335) and “tn

then tha enforcement provisinas
of that Act” (Pub. L. 100-388). ,

Section 10(a) of the Act requires the
Secretaries of the Interioe, Agriculture,
and Defense and the Chairman of the
Tennessee Valley Autbority, after
consultation with other Federal land
managers, Indian tribes. representatives
of concerned State agencies. and after
public notice and hearing to promuigate
uniform regulstions as may be
appropriate lo carry out the purposes of
the Act The uniform regulations are tn
be promulgated after consideration of
the provisions of the American Indian
Religious Freedom Act (92 Stat. 408: 42
U.5.C. 1998). The uniform regulations
originally were published in 48 FR 1018
on January 8. 1984. The Departments of
the Interior, Agriculturs, and Defense
and the Tennesses Valley Authority
now find it sppropriate to amend the
uniform ations in five areas.

Ia additica to publication of
regulations to implement the 1988
amendments to the Act, the proposed
rule also is intended to provide
improved guidance to Federal land
managers about treatments for human
remains and directly associated material
remains from archaeological sites. It is
timely to provide this guidance because
expreseed by Native Americans snd

Native ns 8
others, and the need to clarify 10 Federal
iand mansgers tho altzmatives for
resolving concerns *vhich are already
available to them. The Sec.etary of the
Interior bas stated that there is a need to
be responsive 1o Native American
concerns and also to take into sccount



the somiific, sducational aad hasitage
valuss of such remains and objects.
The National Park Service ke

traatments of human remains and
directly associated nalerial remalas.
This proposed rule [acilitates the
development of more widely sccapted
policy and guidance on this topic and
does not foreclose options in the future
development of more comprehensive
policy and guidance documents
currently underway. Additional
guidance to Federal land managens in
these amendmenty 1o the uniform
regulations is one of the means to ensure
more appropriste treatment of thess
remaing and obpects. One of the
objecuves of this section is 10 make it
clear that the retumn Lo appropnats
individuals and groups of human
remains and associated objects
encountered in an archasological
context is permisaible under the existing
statule.

The regulatory process for providing
appropniate treatments of husan
remains and sssocialed objects is a
fundamental siep, and one which can be
taken immediately to address some of
the concerns identified by Federel land
managers. Indian tribes. anthropologiss.
archeologusts. curstors. and other
interested groupa In addition. the
Secretary of the Intenor bas dirscted the
National Park Servica o develop & new
Department of the Inserior policy
statemnen! and 1o revise AR exuisting
departmental guideline o snsure more
sensilive treatment of hunas remains
and funerary objects encouniersd in aa
l;:hcolalludl cnnut‘nl. on lands
administersd by Intenor Department
bureaus or contawad in bursau
collections. The revised documents alse
may serve 83 models for othar public
agencies and private organizations.

The five areas amended by this
proposed rulemaking include: (1) The
lower threshold provided for lelony
violations of the Aet. (2) public
awareness programa. (3) archaeological
surveys and schedules (4) e Secretary
3f the Intencr s report. and (3) improved
duidance 1o Feders! land ma
about treatments for bumas remeins snd
directly 2ssociated matenal remaina.
These lopics are cov by adchag
caragraphato §§ 3. 4 7. and
12 revising | .19: and adding oew §§
20snd .21,

(1) Lowsr felony threshold Swaluiory
imendmaents reduced Lhe figure for
distinguishing craminal penaliies based
spon calculalions of damage o
irchaeclogical resourcas caused
-iolations of the Act The figurs wae
‘aduced [rom $5.000 to 3500 A new

paragraph in | 4 bs propesed e cladly.
to Pederal land managers fe criminal - -
penaities provided ia tha Act as wall ae
incorporste the lowsr felony threshold

in the uniform rules.

(2) Public owareness programs. Naw |
20 discusaas ths requiremants ia the Act
for Federal land managers to establish
programs lo increass public awamaess
about archaeological protection. Federal
land managen :’wuld incorparaie these
programas into other current programs
where appropnaie The discussion also
provides [or the Secretary of the Intenor
to report to Congress on thess programs
on behall of Federal agenciss.

(3) Archosoiognoai surveys and
schedules. New § .21 discusses the
requirements in the Act for the
Depariments of the Interior. Agriculture
and Dafenss and the Tennsssne Valley
Authority to deve.op plans and
schedules for srveymng srchaeological
resources 1o determine thedr nature and
lo::nt, It also encourages o:‘hcr.‘ Fnd::ldl‘

mana agencies to develop
plans and I':i‘nddn The rurveys shoukd
contribute to agency placning and may
be conducted 1o systeaastically cover
areas where the most screntifically
valuable archaseciogical resoarces are
"hlrr': Secretary of the Intaner’

(4) The (]
report Section .19 ia proposed 16 be
:vmd to uuhl”:.htb; mdul of the

terior o co y report 10
Cox-us an bebalf of Fedaral agencies
conducting activities pursuant to the
Act This specifically addressas
reporting on Federal agency public
awareness programs and systems for
documenting violations of the AcL

(8) Treaiments for human remains
and directly orsocioted marerial
remains. lmproved guidance to Federsl
land managers on treatments for haman
remains and directly associated materiul
remains is contained is ps ]
addedto}§ A J.and .12 The
discussion provides sdditional
procadures for notifications o Indian
tribes and for daveloping agreements for
Ureating human remains and directly
s1sociated material remaing differently.

Finally, amendments are proposed to
§ ajd § i) incarporeis the
revised legal reference to the Act

Statement of Effects

The Depariment of the latarier has
delarmined that this docummeni s Dol 8
major ruls under £.O. 12291 and certfies
that this documest will ool have a
significast scosomic aflect eo &
:I'I:II:.U nusbar ern.:.u nu::a

er the Raguls xibility
ULCen auu.r%m detwrmiasiions
are based oa fla that relamaking ls
direcwed loward Federal resowrce
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mansgetsent, with no economic impaa
on e public. =

Paperwerk Baductics Act

This rule doas not contain information
collection requiresments which require
approved by the Offics of Management
and Budget under 44 US.C 3301 ot seq.

List of Subjects
&I CFR Part 7

Administrative practics and
procedure. Histonc preservalon
indian—lands. Panalties. Public lands

38 CFR Pon 298

Administrative practice and
procedure. Histone preservation.
Indian—iands, Penaities, Public lands.

18 CFR Part 1212

Administrative practice and
procedurs. Historic preservation,
Indisn~Jands. Penalties. Public lands

32 CFR Part 220

Administrative practics snd
procedurs. Histone preservation.
Indi so—lands, Pronltien. Puble lasds.

Amendment Proposal

The Deparmmants of the Intenor.
Agriculture, and Dalense and the
Tennassee Valley Authority are
proposing identical amendments to the
uniform regulations for protection of
archsesclopical resources and are
codifying thess ammdments m their
respective titles of the Code of Federsl
Regulations. Since the regulations are
identical. the text of the amendments 1
set out only once at the end of thie
document.

Adoptioe of the Comman Rule

The sgency specific preambles
adopting the text of the common rule
appear below.

DEPARTMENT OF THE INTERIOR

A CrRPant?

PART 7—PROTECTION OF
ARCHAEOLOGICAL RESOURCEX
UNIFORM REQULATIONS

1. The suthoriry citstion for €3 CFR
part 7 is revised (o read as follows

Authoriry: Pub. L. 90-98. 59 StaL 77V, o9
amesded 102 Stal TR 102 Sl 23D (18
USC ¢'Ona-mm){Sec. 10(a).) Related
Autharity: Pub. L 30-200 34 Stel 223 (18
USC a2 0% Mol L 09423 ™ St I
1 QA USC «09) as amended M Sias V4
(e Ab L -4 w SisL NS 1 VAL
4700-t} as asSended M StaL 204 (197TL @
Stat 130 (1873). 90 StaL 1230 (1979} 82 Jup



wida range of parties intsssetad ia
traatments of human remaiss and
llinr.llly associated malerial remalng.
This propased rule lacilitates the

I%pmm of more widely sccapted
policy and guidance on this topic and
does not foreclose options in the future
development of more comprehensive
policy and guidance documents
currenitly underway. Additional
guidance to Federal land managery in
these amendments to the unilorm
regulations is one of the means to msure
more appropriate treatment of these
rem:ins and objects. One of the
objectives of this section is to make il
clear that ths retum Lo sppropriats
individuals snd groups of humasa
remains and associated objects
encountered in an archaeological
context is permissible under the existing
statute.

The regulatory procass for providing
appropriate treatments of human
remains snd sssociated objecta is a
fundamental stap, and one which can be
taken immediately to address some of
the concerns identtfied by Feders! lend
managers. Indian tribes, anthropologists,
archeologists. curutors. and other
interested groups. In sddition, the

of the Interior bas directad the
National Park Service to develop a new
Departmant of the Interior policy
statement and 1o revise an existing
departmental guideline Lo snsure more
sensilive trestment of human remains
and funerary objects encountered in an
archeological coatext on lands
administersd by Interior Departmant
bursaus or contawed in buress
collections. The revised documents alse
may sarve as models for otbar public
agencies and private orgsnizationsa.

The five areas amended by this
proposed rulemaking include: (1) The
lower threshold provided for felony
violations of the Act. (2) public
awareness programs. (3} srchaeclogical
surveys and schedules. (4) the Secretary
of the Intenor's report. and (3) improved
uuidance 1o Federal land managare
about treatments for buman remsine and
directly 2ssociated marerial remaing.
These topics are cov brs
parsgraphato ff 3. A T
1J: revising § 1% and adding new §§
20and ..

(1) Lower felony threshold Siatwiory
amendmants reduced the figure for
Jistinguishing croninal penaitiss based
spon calculations of damage e
irchasological resources caused
vialations of the Act. The Lgure was
‘sduced [rom $5.000 to $500. A paw

(2} Public awareness progroms. New §
20 discussss the requiresmanis ia the Act
for Federal land managers to establish
programs 10 incresse public awamsss
about udun!o.:i‘nl ection. Feders!
land managers should incorporaia these
programs into other current programs
where appropriate. The discusaion also
provides for the Secretary of the Interior
to report to Congress on thess programs
on behalf of Federa! agencies.

(3) Archosolognonl surveys end
schedules. New § 21 discusses the
requirements in the Act lor the
Departments of the Interior, Agriculture,
and Defense and the Tennesme Valley
Authority 1o deve.op plans and
schedules for srveyng
resources to determine thair nature and
r::nr, It also encourages o;%mdﬁdm

managing agencies to develop
plans and schedules. The surveys should
contribute to agency p! and may
be conducted to systema ¥y cover
areas where the most scientificaliy
valuable archasciogicel rescarces srw
likaly o axisL

(8] The Secretary of the Intsriar’s
report Secticn .19 is proposad 10 be
‘r:viud to enshle & s-:lym of tha

terior 10 comprehansi repart te

an babalfl of Fedaral agancies
conducting activities pursuant to the
Act This specifically addresses
reporting on Federal agency public
swareness ms and systems for
documenting violations of the Act

(S) Trectmenta for Auman remains
and directly arsocioted materiol
remaing. lmproved guidance to Federsl
land managers on treatments for human
remains and directly associated matertal
remains is contaiped ia paragraphs
sddedto§§ A .and .12 The
discussion provides additional

for ootifications o Indisa
tribes and for developing agreements for
treating buman remains and directly
sssociated material mmains differently.

Finally, amendments are proposed to
§f Majmd) i) o incerparsie the
revised legal refersnce to the AcL

Statement of Effects

The Departmant of the [atarier has
detarmined that this docusmnlt is Dol &
major ruls under L.O. 12291 and certifien
thet this dooument will not have a

USC 001 #f a0y.)
are based u?:'

tha! relamaking s
direcied loward F

ral resource
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mansgement, with ne sconomic impact
o e public i -

Feperwesk Bnduniics Ast

This rele doas not contain information
collection requiresments which require
approved by the Office of Management
and Budget under ¢4 US.C. 3301 ef seq.

List of Subjects
& CFRPon?

Administrative practics and
procedurs. Histonc pressrvalion
Indian—lands. Penalties. Public lands

26 CFR Parc 208

Administrative practice and
procedure, Histonc preservation.
Indian—{ands. Penalries. Public mnds.

18 CFR Part 1312

Administrative practics and
procedure. Historic preservation.
Indian—lands. Penaltiss. Public lands.

32 CFR Pari 229

Administrative practice snd
procedure. Historic preservation.
Indiso—iands, Peonltisn. Public lands.

Amendmest Proposal

The Departmants aof the laterior.
Agriculture, and Dafense and the
Tennassee Valley Authority are
proposing identical amandments to the
uniform regulstions foe protection of
archasological resources and are
codifying thess amendments in their
respective tities of the Code of Federe!
Regulations. Since the regulations are
identical, the text of the amendments 1
sat out only once st the end of this
document.

Adoptica of the Comman Rule

The agency specific preambies
adw%mtdiblmoﬂm
appesr 3

L CrRP?

PART 7=PROTECTION OF
ARCHAEQOLOGICAL RESOURCER:
UNIFORM REQULATIONS

1. The authority citstioa for @ CFR
part 7 is revised to read as follows

Avtharity: Pub. L 55-86. 99 S0l 771 @
amended. 102 Siat 2778 102 Siat 220 (10
USC ¢0ss-mm){Sec. 10(a).} Ralated
Autherity: Pub. L 59308, 3¢ Ttet. 258 (18
USC 432 ¢20) Puln L. 00423 7 St SR
221 HO USC 400 a0 smended 9 Saas V4
(18rek Pub. L 09-204 w BiaL MBS 10U SC
4701} a8 M Siat 1M VPUL O
Stal 139 (1573). 90 Bisl 1320 (1078). 82 Suet




M (18, 04 Sl 20 NAER Peb. L 89
0L 02 Sial om0 (&2 UB.C 1908y,

1710w 73 (Asundedy

2 Sections 7.1{s}. the first sentenca.
and 7.3{i) s & CFR pas¥7 are propoved
to be revised to read as set forth at the
end of this document.

$73.7.4,7.7,7.13 [Amanded]

3. Secntions 7.3(a)(8). 7.4{c). 7.7(b)(4).
and 7.13(e) in 43 CFR part 7 are
proposed to be added to read as set
forth at tha ead of tus document.

4 Secton 719 m QI CFR part 7 is
proposed to be revised to read as ast
forth st the end of this document.

& Secticns 7.30 and 7.21 are propossd
1o be added to 43 CFR part 7 to reed as
sat forth at the end of this document.
Scont Sewell,

Acning Assistant Secretary for Fish ond
Wildlife ond Pors.

DEPARTMENT OF AGRICULTURE

1. The suthority citation for 38 CFR
parn 298 is revised to read as follows:

Autbority: Pub L 28-96. 3 Stat. 721 &
amended 102 Stat 2778 102 Siat 2980 (18
U.SC. 470a~mn){Sec 10{s).) Related
Authonty Pub. L 3-208. 34 St 225 (18
USC 432 ¢33k Pob. L 88-323 7¢ Sut 220,
221 (18 U.S.C o80). #s amended. 98 Stat 174
(1974 Pob. L 85088 80 Sisl M5 NG UALC
4708~{). a5 armanded. M Sat 304 VPO B
Stat. 139 (1973, 80 Siat 1330 197V} 12 Seml.
3487 (1978 94 Swt 2987 (1080% Pub. L. 98-
341,82 SuaL 488 (42 USC 1998}

§5 2041 and 2963 (Amended)

1 Sections 298 1{a) the first senteoce.
and 298.3(i) in 43 CFR 58 are
proposed to be revised e read us ast
forth at the end of this decwm nt.

§§ 2943, 2944, 2007 andd 200,19
Amended ]

|

3, Sections 208.Na)(#). 290.4{c)
298.7(b)(4). and 296.1){e] in 3 CFR part
298 ars proposed 10 be added 1o reed a8
sat lorth at the end of this document

4 Sectics 298.19 tn 3 CFR part 28 is
proposed to be revised to read m set
forth st the ead of this document.

& Sections 290.2 and 290.3" are
projosed 1o be sddad o 38 CFR purt 208
to reed as set forh ol the end of this
document.

Dutod fume & tom.
Gearpe M. Losommd,
Associew Chisf.

DEPARTMENT OF DEFENEE

Office of the Secretary
32CPR Port 29

UNIFORM REGULATIONS

L The.suthority citation for 12 CFR
part 229 is revised 10 read as follows:

Authority: Pub. L 90-88. 93 Stat 771, &0
smended. 102 Stat. 278 102 StaL. 2383 18
USC 470us—mm){Sec 10(a} ) Relowd
Authonty: Peb. L 30-300. M Seat 238 (18
USC 43t 4D} Pub L 00-423 74 SanL. 2
221 (10 USC 4804 os amanded. 88 Simt 1N
(1974} Pub. L 09064 B0 Ste 013 (10 USC
470s~t). a5 amanded. B4 Stat 204 (1970, &
Stat 139 (1973). 80 Sut 1330 (1579], &I Stat
3487 [1978). 94 Sial 2967 (1900} Pub. L 98-
341. 92 Stal 88 (a2 US.C 1998)

H 1201 and 2303  [Amended)

1 Sections 229.1(a). the firet sentence
and 229.3(i) in 32 CFR part 129 are
mud to be revised to reed oo set

ot the end of this document,

03, 2004 2007, e 2B U3
[Amenaed]

3. Sections 228.3(a){8). 229.4(c}.
229.7(b}(4). and 225.13(s) in 32 CFR part
229 are proposed 1o be amendsd by
sdding paragraphs to read as set lorth at
the end of this document.

4. Section 22819 32 CFRpant 220 s

roposed to be revised 1o reed as set

rth at the end of this document.

& Sectioas 229.20 and Z39.21 are
proposad o be added to 32 CFR part 229
to read as sel forth at the end of this
documenl
Patricis Meams,

OSD Peceral Register Liaison Officer. |
Departownt of Deformn.

TENMNESSEE VALLEY AUTHORITY
18 CFR Part 1312
PART 1312—PROTECTION OF

1. The autbority citation Tor 18 CFR
part 1312.4s revised 10 read as lollows:

Pub L 9004 88 Siet. 721 &8

108

. kmo

1312 are proposad to be revised to read
snse! forth st the end of this document

H WILA LA, LT, e TR YD
[Amenged}

3, Sections 1MIZMa N6l § 13124c).
§13127(bX4). and § 1312.13(e) n 18 CFR
part 1312 are proposed to be added 1o
read as sei forth at the end of this
document.

4. Section 1312.19 in 18 CFR part 1212
is proposed 1o be revissd 1o read as set
forth at the end of thas document

S Secticas 131220 and 131221 are
proposed 1o be added 10 18 CFR part
1312 to read as set forth at the end of
this document
Marvia T. Rumyen.

Chaurman, Tennasses Valiey Autior 1ty

Text of the Common Ruls

The text of the common rue. s
adopted by the agroows u this
documenl. appears below.

§=1 Pupess

i
iomp t provisicas of ¢
Archssological Resources Protecuos
Act of 1975, as amended (18 USC
470ss-mm) by establishing the uniform
definiticas. standards. and procedures
to be followed by all Federsi land
managers in providing proiectios lar
archasological resowrces. locaiwed oo
public lands and ladian Lands of 1be
United States. * * *

§—3 Definiions.
- L . . -

L

(8) The Federsl land maneger may
determine that particular human
remains and directly associated martenal
remains that have been excavered and/
or removed from public (snds sre 10 be
treated differently from other
srchasological resources 1e ecrordance
with § —1%e}

(i) Act means the Archasciogical
Resources Protection Act of 179 (18
UAC ¢TOaa-mm)

§—4 Prehibfed st
(c) Section #id) of the Act evtwbiwhes
criméaal peuaies for violatioms of te
Act and that any pareca who
vickaiss. or counssdn.
procures, soliciia. or vexpleys sny other
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persen to violate any prohibition
contained in section ®{a). (b} or (¢) of
the Act shall upon conviction. be

not more than $10.000 or imprisoned net
more than one year. or bothk: Provided
however. That [ the commaercial or
srchaeological value of the
archueologicul resources involved and
the cost of restoration and repair of such
resources exceeds the sum of $300. such
person shull be flined not more than
$.0.000 or imprisoned not more than two
yeurs. of both. In the case of a second or
subsequent such violation g

conviction such person shall be fined
no! more than $100.000. or imprisoned
not more than five years. of both.

§ =7 Netification to indien tribee of
POsaiba harm 19, or destruction of, sltes en
public lande having religious oF oulturel
mperance.

L] - - L] L]

'b} L L

{4) The Federal land manager should
also seek to determine. in consultation
with official representatives of Indian
tribes or other Native American groups.
what circumstanees should be the
subject of special notification to the
tribu or group after a permit has been
issued. Circurastances calling for
notification. such as of human
remains. need not be limited to sreas
identified as sites of religious or cultursl
importancs. When circumstances for
special notification have been
determined by the Federal land
manager. the Federal land manager shall
include a requirement in terms and
conditions of permits, under § —c).
for permittees to notify the Federsl land
manager immediately upon the
occurrence of such circumstances.
Following the permittes’s notification.
the Federal land manager shall notify
and consult with the tribs or group as
dppropriate.

§ =13 Custody ef archecsiegienl
TEBOUITES

L] L] L] . .

(#) Notwithstanding the provisioas of
p.runp:a l;]‘lhml 1.-.3" of this.
section. the Federa man
determine thut particular hu-.u’-*.’
remains and directly associsted matarial
temains that have been excavated and/
or removed from public lands need not
be preserved and maintained in a
scientific or educational institution. The
Federal land manager's determination
shull be made pursuant to paragraphs
{e){1) through [e)X5) of this section.

(1) The Federal land manager shall
consult with official representatives of
Indian tribes or groups identified or
consulted with pursuant to § —.7(d) of
this part and may underiake similar

* consultation with other o

interested parties.
| suthorities.

{2) in reaching such s determination.
the Federal la shall consider
the relationship of the Indian tribe,
group. or individual with the remasins:
the religious or cultural importance of
the remains to the Indian tribe. group. or
individusl: the importance of the
remains as a source of information
about the past: and when applicable the

manner of disposition of the remains
proposed by the Indian tribe. group. or
individual.

(3) The Federal land munager shall
document any such determination and
its basis.

(4} If such a determination to give
custody of remains to an Indian tribe.
group. or individusal is made, the manner
of disposition shell be specified in a
written t. defining appropriate
terms and conditions, between the
Federal land manager and the Indisn
tribe. group. or individusl. Failure of the
Indian tribe. group. or individual to
comply with the terms of such

t will result in its cancellation
and return of the remains 1o the Federal
land mn?n.

() The Federal land manager may oot
make such a determination regarding
any remains during the time they are
secured as evidence in a criminal
proceeding.

§=19 Repert

(a) Each Federal land manager, when
requesied by the Secretary of the
interior. shall submit such information
a8 is necessary o enable the Secretary
to comply section 13 of the Act and
comprehensively report on activities
carried out under provisions of the Act.

{b) The Secretary of the Interior shall
include in the annual comprehensive
report. submitied to the Committes on
Interior and Insular AlTairs of the United
States House of Re tatives and to
the Committes on and Natural
Resources of the United States Senate
uader section 13 of the Act. information
on public awareness programs
submitted by each Federal lund manager
under § —.20(b). Such submittal shall
fulfill the Federal land manager's
responsibility under section 10{c) of the
Act ta report on public awareness
IW?'H

(<) The comprehensive mm the
Secretary of the Interior slso
includa information on the activities
carried out uag:‘ section 14 of the Act

109-

in order to enable the Secretary o
summarize in the comprehensive report
hlmmhm pursuant to section 14 nf

§=20 Public Aweronces Programe.

{a) Each Feders! land manager shal'
establisk a am to increass public
awareness of the need 10 protect
important arckaeological resources
located on public and Indian lands.
Educational activities required by
section 10{c) of the Act should be
incorporated into other current agency
public education and interpretatnion
programs where appropriats.

(b) Each Federal land manager
annuslly shall submit to the Secretury of
the Interior the relevant information on
public awareness activities required by
section 10(c) of the Act for inclusion in
the comprehensive report on activities
required by section 13 of the Act.

§=21 Surveys and scheduies.

(u) The Secrstaries of the Interior.
Agriculture. and Defense and the
Chairman of the Board of the Tennassee
Vﬂhmmu m dt::hp plans for
surve each agency's
control to determine the nature and
extent of archasological resources .
pursuant to section 14{a) of the Act
Such activities should be consistent with
Federsl agency planning policies and
other historic prassrvation program
responsibilities required by 18 US.C 470
ot seqg. Survey plans prepared under this
section shall be designed to comply with
the purposes of the Act regarding the
protection of & | resources.

(b) The Secretaries of the Interior,

Iture. and Defense and the

irman of the Board of the Tennssses
Valley Authority shall prepare
schedules for surveying lands under
sach agency’s control that are likely to
contain the mlm scientifically valuable
archasoiogical resources pursuant to
section 14{b) of the Act. Such schedules
shall be developed based on objectives
s Soued I fersgruah (501
plans paragraph (g in
section and implemented systematically
1o cover areas whare the most
scientifically valuable archaeclogical
resources are likely to exist.

(3] Gu&m for ? Icﬂﬂ!l;lh )
undertaken as part of paragraphs (a
through (b) of this section is provided by
the Secretary of

Historic Preservation.
d] Other Fedars! land managi
: mthnogp
Eummmmw
and prepare schedules for
surveying to improve protecticn and



Valley Authority shall develap & system
for documenting and reperiing
suspected violations of the various
provisions of the Act. This systera shall
relerence a set of procedures for use by
officers. employees. or agents of Federal
agencies to asast them in recognizing
violations, documenting relevant
evidence. and reporting assembled
information to the appropriste
authorities. Methods employed to
document snd report such viclations
should be compatible with existing
agency reporting systems for
documenting violations of other
appropriate Federal statutes and
regulations. Summary information to be
included in the Secretary’s
comprehensive report shall ba based
upon the system developed by each
Federal land manager for documenting
suspected violations

[FR Doc. m-21721 Filed 8-10-01: 846 amj
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PART 3—PRESERVATION OF
AMERICAN ANTIQUITIES

g

Jurisdiction.
Limitation on permits granted.
Permits; to whom granted.
No exclusive permits granted.
Application.
Time 'imit of permits granted.
Permit to become void.
Applications referred for recommenda-
tion.
3.9 Form and reference of permit.
3.10 Reports.
3.11 Restoration of lands.
3.12 Termination.
3.13 Report of fleld officer.
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§3.3

Bec.

3,14 Examinations by field officer

3.15 Persons who may apprehend or cause
to be arrested.

3.16 BSeizure.

3.17 Preservation of collection

AUTHORITY. Becs. 3, 4, 34 Stat
amended; 16 U.8.C. 432.

Bovurce. 19 FR 8838, Dec. 23, 1954, unless
otherwise noted.

€3.1 Jurisdiction.

Juris:liction over ruins, archeological
sites, historic and prehistoric monu-
ments and structures, objects of antiq-
uity, historic landmarks, and other ob-
jects of historic and scientific interest,
shall be exercised under the act by the
respective Departments as follows:

(a) By the Secretary of Agriculture
over lands within the exterior limits of
forest reserves;

(b) By the Secretary of the Army
over lands within the exterior limits of
military reservations;

(¢) By the Secretary of the Interior
over all other lands owned or con-
trolled by the Government of the
United States, Provided, The Secretar-
ies of the Army and Agriculture may
by agreement cooperate with the Sec-
retary of the Interior in the supervi-
slon of such monuments and objects
covered by the Act of June 8, 1906 (34
Stat. 225; 16 U.S.C. 431—433), as may
be located on lands near or adjacent to
forest reserves and military reserva-
tions, respectively.

225, as

§3.2 Limitation on permits granted.

No permit for the removal of any an-
cient monument or structure which
can be permanently preserved under
the control of the United States in
situ, and remain an object of interest,
shall be granted.

§3.3 Permits; to whom grarted.

Permits for the examination of
ruins, the excavation of archeological
sites, and the gathering of objects of
antiquity will be granted, by the re-
spective Secretaries having jurisdic-
tion, to reputable museums, universi-
ties, colleges, or other recognized sci-
entific or educational institutions, or
to their duly authorized agents.



§34

834 No exclusive permits granted.

No exclusive permits shall be grant-
ed for a larger area than the applicant
can reasonably be expected to explore
fully and systematically within the
time limit named in the permit.

935 Application.

Each application for a permit should
be filed with the Secretary having ju-
risdiction, and must be accompanied
by a definite outline of the proposed
work, indicating the name of the insti-
tution making the request, the date
proposed for beginning the field work,
the length of time proposed to be de-
voted to it, and the person who will
have immediate charge of the work.
The applicat'on must also contain an
exact statement of the character of
the work, whether examination, exca-
vation, or gathering, and the public
museum in which the collections made
under the permit are to be permanent-
1y preserved. The application must be
accompanied by a sketch plan or de-
scription of the particular site or area
to be examined, excavated, or
searched, so definite that it can be lo-
cated on the map with reasonable ac-
CUracy.

§3.6 Time limit of permits granted.

No permit will be granted for a
period of more than 3 years, but if the
work has been diligently prosecuted
under the permit, the time may be ex-
blended for proper cause upon applica-
tion.

£3.7 Permit to become void.

Failure to begin work under a permit
within 6 months after it is granted, or
fallure to diligently prosecute such
work after it has been begun, shall
make the permit void without any
order or proceeding by the Secretary
having jurisdiction.

§3.8 Applications referred for recommen-
dation.
Applications for permits shall be re-
ferred to the Smithsonian Institution
for recommendation.

§3.9 Form and reference of permit.

Every permit shall be in writing and
copies shall be transmitted to the

43 CFR Subtitie A (10-1-91 Editien)

Bmithsonian Institution and the field
officer in charge of the land involved.
The permittee will be furnished with a
copy of the regulations in this part.

8310 Reports.

At the close of each season's field
work the permittee shall report in du-
plicate to the Smithsonian Institution,
in such form as its secretary may pre-
scribe, and shall prepare in duplicate a
catalogue of the collections and of the
photographs made during the season,
{ndicating therein such material, 1if
any, as may be avallable for exchange.

§3.11 Restoration of lands.

Institutions and persons receiving
permits for excavation shall, after the
completion of the work, restore the
lands upon which they have worked to
their customary condition, to the satis-
faction of the field officer in charge.

§3.12 Termination.

All permits shall be terminable at
the discretion of the Secretary having
jurisdiction.

$3.12 Report of field officer.

The field officer in charge of land
owned or controlled by the Govemrn-
ment of the United States shall, from
time to time, inquire and report as to
the existence, on or near such lands,
of ruins and archaeological sites, his-
toric or prehistoric ruins or monu-
ments, objects of antiquity, historic
landmarks, historic and prehistoric
structures, and other objects of histor-
ic or scientific interest.

£3.14 Examinations by field officer.

The field officer in charge may at all
times examine the permit of any
person or institution claiming privi-
leges granted in accordance with the
act and this part, and may fully exam-
ine all work done under such permit.

83.16 Persont who may apprehend or
cause to be arrested.

All persons duly authorized by the
Becretaries of Agriculture, Army and
Interior may apprehend or cause to be
arrested, as provided in the Act of
February 6, 1905 (33 Stat. 700) any
person or persons who appropriate, ex-

38
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cavate, injure, or destroy any historic
or prehistoric ruln or monument, or
any object of antiquity on lands under
the supervision of the Secretaries of
Agriculture, Army, and Interior, re-
spectively.

2316 Beizure

Any object of antiquity taken, or col-
lection made, on lands owned or con-
trolled by the United States, without a
permit, as prescribed by the act and
this part, or there taken or made, con-
trary to the terms of the permit, or
contrary to the act and this part, may
be seized wherever found and at any
time, by the proper field officer or by
any person duly authorized by the
Becretary having jurisdiction, and dis-
posed of as the Secretary shall deter-
mine, by deposit in the proper nation-
al depository or otherwise.

§3.17 Preservation of collection.

Every collection made under the au-
thority of the act and of this part
shall be preserved in the public
museum designated in the permit and
shall be accessible to the public. No
such collection shall be removed from
such public museum without the writ-
ten authority of the Secretary of the
8mithsonian Institution, and then
only to another public museum, where
it shall be accessible to the public; and
when any public museum, which iz a

tory of any collection made
under the provisions of the act and
this part, shall cease to exist, every
such collection in such public museum
shall thereupon revert to the national
collections and be placed in the proper
national depository.
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PART 2—RESOURCE PROTECTION,
PUBLIC USE AND RECREATION

Bec.
2.1 Preservation of natural cultural and
archeological resources.
2.2 Wildlife protection.
.3 Pihing.
Weapona, traps and neta.
Research specimens.
Camping and food storage.
Picnicking.

Sanitation and refuse.
Peta.

Horses and pack animals.

Alrcraft and alr delivery.

Snowmoblles.

Winter activities,

Bkating, akateboards and similar de-
vices.

2,21 Bmoking.

2.22 Property.

2.23 Recreation fees.

2.30 Misappropriation of property and
services.

2.3]1 Trespassing, tampering and vandal-

lam.

2.32 Interfering with agency functions.

2.33 Report of injury or damage.

2.34 Disorderly conduct.

2.35 Alcoholic beverages and controlled
substances.

2.36 Gambling.

Noncommercial soliciting.

Explosives.

2.50 Bpecial events.

2.51 Public assemblies, meetings.

g.’;g Sale or distribution of printed matter.

2.6

2

NNRLERLRPEELENG
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; Livestock use and agriculture.
.81 Residing on Federal lands.
.82 Memorialization.

AvrRorITY: 16 U.B.C. 1, 3, Pa, 462(k).

Bource: 48 FR 30282, June 30, 1983, unless
otherwise noted.

§2.1 Preservation of natural, cultural and

archeological resources.

(a) Except as otherwise provided in
this chapter, the following is prohibit-
ed:

(1) Possessing, destroying, injuring,
defacing, removing, digging, or dis-
turbing from its natural state:

(1) Living or dead wildlife or fish, or
the parts or products thereof, such as
antlers or nests.

(i1) Plants or the parts or products
thereof.

(ii) Nonfossilized and fossilized pale-
ontological specimens, cultural or ar-

114

2

cheological resources, or the parts
thereof.

(iv) A mineral resource or cave for-
mation or the parts thereof.

(2) Introducing wildlife, fish or
piants, including their reproductive
bodies, into a park area ecoaystem.

(3) Tossing, throwing or rolling rocks
or other {tems inside caves or caverns,
into valleys, canyons, or caverns, down
hillsides or mountainsides, or into
thermal features.

(4) Using or possessing wood gath-
ered from within the park area: Pro-
vided, however, That the superintend-
ent may designate areas where dead
wood on the ground may be collected
for use as fuel for campfires within
the park ares.

(5) Walking on, climbing, entering,
ascending, descending, or traversing
an archeological or cultural resource,
monument, or statue, except in desig-
nated areas and under conditions es-
tablished by the superintendent.

(6) Possessing, destroying, injuring,
defacing, removing, digging, or dis-
turbing a structure or its furnishing or
fixtures, or other cultural or archeo-
logical resources.

(7) Possessing or using & mineral or
metal detector, magnetometer, side
scan sonar, other metal detecting
device, or subbottom profiler.

This paragraph does not apply to:

(1) A device broken down and stored
or packed to prevent its use while in
park areas.

(ii) Electronic equipment used pri-
marily for the navigation anc safe op-
eration of boats and aircraft.

(iii) Mineral or metal detectors, mag-
netometers, or subbottom profilers
used for authorized scientific, mining,
or administrative activities.

(b) The superintendent may restrict
hiking or pedestrian use to a designat-
ed trail or walkway system pursuant
to §§1.5 and 1.7. Leaving a trall or
walkway to shortcut between portions
of the same trail or walkway, or to
shortcut to an adjacent trail or walk-
way in violation of designated restric-
tions is prohibited.

(c)1) The superintendent may desig-
nate certain fruits, berries, nuts, or un-
occupled seashells which may be gath-
ered by hand for personal use or con-

17



§2.2

sumption upon s written determinsa-
tion that the gathering or consump-
tion will not adversely affect park
wildlife, the reproductive potential of
a plant species, or otherwise adversely
affect park resources.

(2) The superintendent may:

(1) Limit the size and quantity of the
natural products that may be gathered
or possessed for this purpose; or

(i1) Limit the location where natural
products may be gathered; or

(iii) Restrict the possession and con-
sumption of natural products to the
park area.

(3) The following are prohibited:

(1) Gathering or possessing undesig-
nated natural products.

(li) Gathering or possessing natural
products in violation of the size or
quantity limits designated by the su-
perintendent.

(iii) Unauthorized removal of natu-
ral products from the park area.

(iv) Gathering natural products out-
side of designated areas.

(v) Sale or commercial use of natural
products.

(d) This section shall not be con-
strued as authorizing the taking, use
or possession of fish, wildlife or plants
for ceremonial or religious purposes,
except where specifically authorized
by Federal statutory law, treaty
rigl;t.n. or in accordance with § 2.2 or
§23.

Nortx: Regulations concerning archeologi-
cal resources are found in 43 CFR Part 3.

#2.2 Wildlife protection.

(a) The following are prohibited:

(1) The taking of wildlife, except by
authorized hunting and trapping ac-
tivities conducted in accordance with
paragraph (b) of this section.

(2) The feeding, touching, teasing,
frightening or intentional disturbing
of wildlife nesting, breeding or other
activities.

(3) Possessing unlawfully taken wild-
life or portions thereof.

(b) Hunting and trapping.

(1) Hunting shall be allowed in park
areas where such activity is specifical-
ly mandated by Federal statutory law.

(2) Hunting may be allowed in park
areas where such activity is specifical-
ly suthorized as a discretionary activi-
ty under Federal statutory law if the

18
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superintendent determines that such
activity is consistent with public safety
and enjoyment, and sound resource
management principles. Such hunting
shall be allowed pursuant to special
regulations.

(3) Trapping shall be allowed in park
areas where such activity is specifical-
ly mandated by Federal statutory law,

(4) Where hunting or trapping or
both are authorized, such activities
shall be conducted in accordance with
Federal law and the laws of the State
within whose exterior boundaries a
park area or a portion thereof is locat-
ed. Nonconflicting State laws are
adopted as a part of these regulations.

(c) Except In emergencies or in areas
under the exclusive jurisdiction of the
United States, the superintendent
shall consult with appropriate State
agencies before invoking the authority
of § 1.5 for the purpose of restricting
hunting and trapping or closing park
areas to the taking of wildlife where
such activities are mandated or au-
thorized by Feederal statutory law.

(d) The superintendent may estab-
lish conditions and procedures for
transporting lawfully taken wildlife
through the park area. Violation of
these conditions and procedures is pro-
hibited.

(e) The Superintendent may desig-
nate all or portions of a park area as
closed to the viewing of wildlife with
an artificial light. Use of an artificial
light for purposes of viewing wildlife
in closed areas is prohibited.

(1) Authorized persons may check
hunting and trapping licenses and per-
mits; inspect weapons, traps and hunt-
ing and trapping gear for compliance
with equipment restrictions; and in-
spect wildlife that has been taken for
compliance with species, size and
other taking restrictions.

(g) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

[48 FR 30282, June 30, 1983, as amended at
49 FR 18450, Apr. 30, 1984; 51 FR 33264,
Sept. 19, 1986; 53 FR 35240, Sept. 18, 1987
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823 Fishing.

(a) Except In designated areas or as
provided in this section, fishing shall
be in accordance with the laws and
regulations of the State within whose
exterior boundaries a park area or por-
tion thereof is located. Nonconflicting
State laws are adopted as a part of
these regulations.

(b) State fishing licenses are not re-
quired in Big Bend, Crater Lake,
Denali, Glacier, Isle Royale (inland
waters only), Mammoth Cave, Mount
Rainer, Olympic and Yellowstone Na-
tional Parks.

(¢) Except in emergencies or in areas
under the exclusive jurisdiction of the
United BStates, the superintendent
shall consult with appropriate State
agencies before invoking the suthority
of § 1.5 for the purpose of restricting
or closing park areas to the taking of
fish.

(d) The following are prohibited:

(1) Fishing in fresh waters In any
manner other than by hook and line,
with the rod or line being closely at-
tended.

(2) Possessing or using as bait for
fishing in fresh waters, live or dead
minnows or other bait fish, amphib-
fans, nonpreserved fish eggs or fish
roe, except In designated waters.
Waters which may be so designated
shall be limited to those where non-
native species are already established.
scientific data indicate that the intro-
duction of additional numbers or types
of non-native species would not lmpact
populations of native specles adverse-
ly, and park management plans do not
call for elimination of non-native spe-
cles.

(3) Chumming or placing preserved
or fresh fish eggs, fish roe, food, fish
parts, chemicals, or other foreign sub-
stances in fresh waters for the purpose
of feeding or attracting fish in order
that they may be taken.

(4) Commercial fishing, except
where specifically authorized by Fed-
eral statutory law.

(5) Fishing by the use of drugs, pol-
sons, explogives, or electricity.

(6) Digging for bait, except in pri-
vately owned lands.

(7) Falling to return carefully and
immediately to the water from which
it was taken a fish that does not meet
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size or species restrictions or that the
person chooses not to keep. Fish 8o re-
leased shall not be included in the
catch or possession limit: Provided,
That at the time of catching the
person did not possess the legal limit
of fish.

(8) Fishing from motor road bridges,
from or within 200 feet of a public raft
or float designated for water sports, or
within the limits of locations designat-
ed as swimming beaches, surfing areas,
or public boat docks, except in desig-
nated areas.

(e) Except as otherwise designated,
fishing with a net, spear, or weapon in
the salt waters of park areas shall be
in accordance with State law.

(f) Authorized persons may check
fishing licenses and permits; inspect
creels, tackle and fishing gear for com-
pliance with equipment restrictions;
and inspect fish that have been taken
for compliance with species, size and
other taking restrictions.

(g) The regulations contalned in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

(48 FR 30282, June 30, 1983, as amended at
52 FR 35240, Sept. 18, 19871

§2.4 Weapons, traps and nets.

(a) (1) Except as otherwise provided
in this section and Parts 7 (special reg-
ulations) and 13 (Alasks regulations),
the following are prohibited:

(1) Possessing a weapon, trap or net

(1) Carrylng a weapon, trap or net

(iii) Using = weapon, trap or net

(2) Weapons, traps or nets may be
carried, possessed or used:

(1) At designated times and locations
in park areas where:

(A) The taking of wildlife is author-
ized by law in accordance with § 2.2 of
this chapter;

(B) The taking of fish is authorized
by law in accordance with § 2.3 of this

(ii) When used for target practice at
designated times and at facilities or lo-
cations designed and constructed spe-
cifically for this purpose and designat-
ed pursuant to special regulations.

(iii) Within a residential dwelling.
For purposes of this subparagraph

19

116



§2.5

only, the term “residential dwelling”
means a fixed housing structure which
is either the principal residence of its
occupants, or is occupled on a regular
and recurring basis by its occupants as
an alternate residence or vacation
home.

(3) Traps, nets and unloaded weap-
ons may be possessed within a tempo-
rary lodging or mechanical mode of
conveyance when such implements are
rendered temporarily inoperable or
are packed, cased or stored in a
manner that will prevent their ready
use.

(b) Carrying or possessing a loaded
weapon In a motor vehicle, vessel or
other mode of transportation is pro-
hibited, except that carrying or pos-
sessing & loaded weapon In a vessel is
allowed when such vessel iz not being
propelled by machinery and is used as
& shooting platform in accordance
with Federal and State law.

(¢) The use of & weapon, trap or net
in & manner that endangers persons or
property is prohibited.

(d) The superintendent may issue a
permit to carry or possess a weapon,
trap or net under the following cir
cumstances:

(1) When necessary to support re-
search activities conducted in accord-
ance with § 2.5.

(2) To carry firearms for persons in
charge of pack trains or saddle horses
for emergency use.

(3) For employees, agents or cooper-
ating officials in the performance of
their official duties.

(4) To provide access to otherwise in-
accessible lands or waters contiguous
to a park area when other means of
access are otherwise impracticable or
impossible.

Violation of the terms and conditions
of a permit issued pursuant to this
paragraph 1is prohibited and may
result in the suspension or revocation
of the permit.

(e) Authorized Federal, State and
local law enforcement officers may
carry firearms in the performance of
their official duties.

(f) The carrying or possessing of &
weapon, trap or net in violation of ap-
plicable Federal and State laws s pro-
hibited.
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(g) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
& park area that are under the legisla-
tive jurisdiction of the United States.

(48 FR 30282, June 30, 1983, as amended at
49 FR 18450, Apr. 30, 1984; 52 FR 35240,
Sept. 18, 1987]

825 Research specimens.

(n) Taking plants, fish, wildlife,
rocks or minerals except in accordance
with other regulations of this chapter
or pursuant to the terms and condi-
tions of a specimen collection permit,
is prohibited.

(b) A specimen collection permit
may be issued only to an official repre-
sentative of & reputable scientific or
educational institution or a State or
Federal agency for the purpose of re-
search, baseline inventories, monitor-
ing, impact analysis, group study, or
museum display when the superin-
tendent determines that the collection
is necessary to the stated scientific or
resource management goals of the in-
stitution or agency and that all appli-
cable Federal and State permits have
been acquired, and that the intended
use of the specimens and their final
disposal is in accordance with applica-
ble law and Federal administrative
policies. A permit shall not be issued 1
removal of the specimen would result
in damage to other natural or cultura’
resources, affect adversely environ
mental or scenic values, or if the speci
men is readily avallable outside of the

- park ares.

(c) A permit to take an endangerec
or threatened species listed pursuant
to the Endangered Species Act, oI
similarly indentified by the States
shall not be issued unless the specie:
cannot be cobtained outside of the park
ares and the primary purpose of the
collection is to enhance the protection
or management of the species.

(d) In park areas where the enablin;
legislation authorizes the killing o:
wildlife, a permit which authorizes the
killing of plants, fish or wildlife masa:
be issued only when the superintend
ent approves a written research pro
posal and determines that the collec
tion will benefit science or has the po
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tential for improving the management
and protection of park resources.

(e) In park areas where enabling leg-
islation does not expreasly prohibit
the killing of wildlife, a permit author-
izing the killing of plants, fish or wild-
life may be issued only when the su-
perintendent approves s written re-
search proposal and determines that
the collection will not result in the
derogation of the values or purposes
for which the park area was estab-
lished and has the potential for con-
serving and perpetuating the species
subject to eollection.

(1) In park areas where the enabling
legislation prohibits the killing of
wildlife, issuance of a collecting permit
for wildlife or fish or plants, is prohib-
ited.

(g) Specimen collection permits shall
contain the following conditions:

(1) Specimens placed in displays or
collections will bear official National
Park Service museum labels and their
catalog numbers will be registered in
the National Park Service National
Catalog.

(2) Specimens and data derived from
consumed specimens will be made
avallable to the public and reports and
publications resulting from a research
specimen collection permit shall be
filed with the superintendent.

(h) Violation of the terms and condi-
tions of a permit issued in accordance
with this section is prohibited and
may result in the suspension or revo-
cation of the permit.

Notz: The Secretary's regulations on the
preservation, use, and management of fish
and wildlife are found in 43 CFR Part 24.
Regulations concerning archeological re-
sources are found in 43 CFR Part 3.

§2.10 Camping and food storage.

(a) The superintendent may require
permits, designate sites or areas, and
establish conditions for camping.

(b) The following are prohibited:

(1) Digging or leveling the ground at
a campsite.

(2) Leaving camping equipment, site
alterations, or refuse after departing
from the campsite.

(3) Camping within 25 feet of a
water hydrant or main road, or within
100 feet of a flowing stream, river or
body of water, except as designated.
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(4) Creating or sustaining unreason-
able nolse between the hours of 10:00
p.m. and 6:00 am. considering the
nature and purpose of the actor's con-
duct, impact on park users, location,
and other factors which would govern
the conduct of a reasonably prudent
person under the circumstances.

(5) The instaliation of permanent
camping facilities.

(6) Displaying wildlife carcasses or
other remains or parts thereof, except
when taken pursuant to § 2.2.

(7) Connecting to a utility system,
except as designated.

(8) Falling to obtain a permit, where
required.

(9) Violating conditions which may
be established by the superintendent.

(10) Camping outside of designated
sites or areas.

(¢) Violation of the terms and condi-
tions of a permit issued in accordance
with this section is prohibited and
may result in the suspension or revo-
cation of the permit.

(d) Food storage. The superintend-
ent may designate all or a portion of a
park area where food, lawfully taken
fish or wildlife, garbage, and equip-
ment used to cook or store food must
be kept sealed in a vehicle, or in a
camping unit that is constructed of
solid, non-pliable material, or suspend-
ed at least 10 feet above the ground
and 4 feet horizontally from a post,
tree trunk, or other object, or shall be
stored as otherwise designated. Viola-
tion of this restriction is prohibited.
This restriction does not apply to food
that is being transported, consumed,
or prepared for consumption.

#2.11 Picnicking.

Picnicking is allowed, except in des-
ignated areas closed in accordance
with § 1.5. The superintendent may es-
tablish conditions for picnicking in
areas where picnicking is allowed. Pic-
nicking in violation of established con-
ditions is prohibited.

#2.12 Audio disturbances.

(a) The following are prohibited:

(1) Operating motorized equipment
or machinery such as an electric gen-
erating plant, motor vehicle, motor-
ized toy, or an audio device, such as a
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radio, television set, tape deck or musi-
cal Instrument, in a manner: (i) That
exceeds a nolse level of 80 decibels
measured on the A-weighted scale at
50 feet; or, If below that level, never-
theless; (li) makes noise which Ils un-
reasonable, considering the nature and
purpose of the actor’s conduct, loca-
tion, time of day or night, purpose for
which the area was established,
impact on park users, and other fac-
tors that would govern the conduct of
a reasonably prudent person under
the circumstances.

(2) In developed areas, operating a
power saw, except pursuant to the
terms and conditions of a permit.

(3) In nondeveloped areas, operating
any type of portable motor or engine,
or device powered by a portable motor
or engine, except pursuant to the
terms and conditions of a permit. This
paragraph does not apply to veasels in
areas where motor boating is allowed.

(4) Operating a public address
system, except in connection with a
public gathering or special event for
which & permit has been issued pursu-
ant to § 2.50 or § 2.51.

(b) Violation of the terms and condi-
tions of a permit issued in accordance
with section is prohibited and may
result in the suspension or revocation
of the permit.

£2.13 Fires.

(a) The following are prohibited:

(1) Lighting or maintaining a fire,
except in designated areas or recepta-
cles and under conditions that may be
established by the superintendent.

(2) Using stoves or lanterns in viola-
tion of established restrictions.

(3) Lighting, tending, or using a fire,
stove or lantern in a manner that
threatens, causes damage to, or results
in the burning of property, real prop-
erty or park resources, or creates a
public safety hazard.

(4) Leaving a fire unattended.

(5) Throwing or discarding lighted
or smoldering material in a manner
that threatens, causes damage to, or
results in the burning of property or
park resources, or creates a public
safety hazard.

(b) Fires shall be extinguished upon
termination of use and in accordance
with such conditions as may be estab-
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lished by the superintendent. Viola-
tion of these conditions is prohibited.

(¢) During periods of high {fire
danger, the superintendent may close
all or a portion of a park area to the
lighting or maintaining of a fire.

(d) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

(48 FR 30282, June 30, 1983, as amended at
52 FR 35240, Sept. 18, 1987)

£2.14 Sanitation and refuse.

(a) The following are prohibited:

(1) Disposing of refuse in other than
refuse receptacles.

(2) Using government refuse recepta-
cles or other refuse facilities for dump-
ing household, commercial, or indus-
trial refuse, brought as such from pri-
vate or municipal property, except in
accordance with conditions established
by the superintendent.

(3) Depositing refuse in the plumb-
ing fixtures or vaults of a tollet facili-
ty.

(4) Draining refuse from a trailer or
other vehicle, except in facilities pro-
vided for such purpose. ‘

(5) Bathing, or washing food, cloth-
ing, dishes, or other property at public
water outlets, {ixtures or pools, except
at those designated for such purpose.

(6) Polluting or contaminating park
area waters or water courses.

(7) Disposing of fish remains on
land, or in waters within 200 feet of
boat docks or designated swimming
beaches, or within developed areas,
except as otherwise designated.

(8) In developed areas, the disposal
of human body waste, except at desig-
nated locations or in fixtures provided
for that purpose.

(#) In nondeveloped areas, the dis-
posal of human body waste within 100
feet of a water source, high water
mark of a body of water, or a camp-
site, or within sight of a trall, except
as otherwise designated.

(b) The superintendent may estab-
lish conditions concerning the dispos-
al, contalnerization, or carryout of
human body waste. Violation of these
conditions is prohibited.
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#2156 Pels

(a) The following are prohibited:

(1) Possessing a pet in a public bulld-
ing, public transportation vehicle, or
location designated as a swimming
beach, or any structure or area closed
to the poasession of pets by the super-
intendent. This subparagraph shall
not apply to gulde dogs accompanying
visually impaired persons or hearing
ear dogs accompanying hearing-im-
paired persons.

(2) Falling to crate, cage, restrain on
& leash which shall not exceed six feet
in length, or otherwise physically con-
fine a pet at all times.

(3) Leaving a pet unattended and
tied to an object, except in designated
areas or under conditions which may
be established by the superintendent.

(4) Allowing a pet to make noise that
{s unreasonable considering location,
time of day or night, impact on park
users, and other relevant factors, or
that frightenz wildlife by barking,
howling, or making other noise.

(5) Falling to comply with pet excre-
ment disposal conditions which may
be established by the superintendent.

(b) In park areas where hunting is
allowed, dogs may be used in support
of these activities in accordance with
applicable Federal and State laws and
in accordance with conditions which
may be established by the superin-
tendent.

(c) Pets or feral animals that are
running-at-large and observed by an
suthorized person in the act of killing,
injuring or molesting humans, lve-
stock, or wildlife may be destroyed if
necessary for public safety or protec-
tion of wildlife, livestock, or other
park resources,

(d) Pets running-at-large may be im-
pounded, and the owner may be
charged reasonable fees for kennel or
boarding costs, feed, veterinarian fees,
transportation costs, and disposal. An
impounded pet may be put up for
adoption or otherwise disposed of
after being held for 72 hours from the
time the owner was notified of capture
or 72 hours froa the time of capture if
the owner is unknown.

(e) Pets may be kept by residents of
park areas consistent with the provi-
sions of this section and in accordance
with conditions which may be estab-
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lished by the superintendent. Viola-

tion of these conditions is prohibited.
(f) This section does not apply to

dogs used by authorized Federal, State

and local law enforcement officers in

ﬁhﬁ performance of thelr official
uties.

§2.16 Horses and pack animals.

The following are prohibited:

(a) The use of animals other than
those designated as “pack animals" for
purposes of transporting equipment.

(b) The use of horses or pack ani-
mals outside of trails, routes or areas
designated for their use.

(¢) The use of horses or pack ani-
mals on & park road, except: (1) Where
such travel is necessary to croas to or
from designated tralls, or areas, or pri-
vately owned property, and no alterna-
tive trails or routes have been desig-
nated; or (2) when the road has been
closed to motor vehicles.

(d) Free-tralling or loose-herding of
horses or pack animals on trails,
except as designated.

(e) Allowing horses or pack animals
to proceed in excess of a slow walk
when passing in the immediate vicini-
ty of persons on foot or bicycle,

(f) Obstructing a trall, or making an
unreasonable noise or gesture, consid-
ering the nature and purpose of the
actor’s conduct, and other factors that
would govern the conduct of a reason-
ably prudent person, while horses or
pack animals are passing.

(g) Violation of conditions which
may be established by the superin-
tendent concerning the use of horses
or pack animals.

#2.17 Aircraft and alr delivery.

(a) The following are prohibited:

(1) Operating or using aircraft on
lands or waters other than at locations
designated pursuant to special regula-
tions.

(2) Where a water surface is desig-
nated pursuant to paragraph (aX1) of
this section, operating or using air-
craft under power on the water within
500 feet of locations designated as
swimming beaches, boat docks, plers,
or ramps, except as otherwise desig-
nated.
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(3) Delivering or retrieving a person
or object by parachute, helicopter, or
other airborne means, except in emer-
gencies involving public safety or seri-
ous property loas, or pursuant to the
terms and conditions of a permit.

(b) The provisions of this section,
other than paragraph (c¢) of this sec-
tion, shall not be applicable to official
business of the Federal government,
or emergency rescues in accordance
with the directions of the superintend-
ent, or to landings due to circum-
stances beyond the control of the op-
erator.

(cX1) Except as provided in para-
graph (cX3) of this section, the owners
of & downed alrcraft shall remove the
aircraft and all component parts
thereof in accordance with procedures
established by the superintendent. In
establishing removal procedures, the
superintendent is authorized to: (1) Es-
tablish a reasonable date by which air-
craft removal operations must be com-
plete; (ii) determine times and means
of access to and from the downed alr-
craft; and (iil) specify the manner or
method of removal.

(2) Fallure to comply with proce-
dures and conditions established
under paragraph (cX1) of this section
is prohibited.

(3) The superintendent may walve
the requirements of paragraph (cX1)
of this section or prohibit the removal
of downed aircraft, upon a determina-
tion that: (i) The removal of downed
aircraft would constitute an unaccept-
able risk to human life; (ii) the remov-
al of a downed alrcraft would result in
extensive resource damage; or (iil) the
removal of & downed aircraft is im-
practicable or impossible.

(d) The use of aircraft shall be in ac-
cordance with regulations of the Fed-
eral Aviation Administration. Such
regulations are adopted as a part of
these regulations.

(e) The operation or use of hover-
craft is prohibited.

(f) Violation of the terms and condi-
tions of a permit issued in accordance
with this section is prohibited and
may result in the suspension or revo-
cation of the permit.
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$218 Snowmoblles.

(a) Notwithstanding the definition
of vehicle set forth in §1.4 of this
chapter, the provisions of §§ 4.4, 4.12,
4.13, 4.14, 4.20, 4.21, 4.22 and 4.23 of
this chapter apply to the operation of
a snowmobile.

(b) Except as otherwise provided In
this section, the laws of the State In
which the exterior boundaries of &
park area or a portion thereof is locat-
ed shall govern equipment standards
and the operation of snowmobiles.
Nonconflicting State laws are adopted
as a part of these regulations.

(¢) The use of snowmoblles is pro-
hibited, except on designated routes
and water surfaces that are used by
motor vehicles or motorboats during
other seasons. Routes and water sur-
faces designated for snowmoblle use
shall be promulgated as special regula-
tions. Bnowmobiles are prohibited
except where designated and only
when their use Is consistent with the
park’s natural, cultural, scenic and
aesthetic values, safety considerations,
park management objectives, and will
not disturb wildlife or damage park re-
sources.

(d) The following are prohibited:

(1) Operating a snowmobile that
makes excessive nolse. Excessive noise
for snowmobliles manufactured after
July 1, 1875 is a level of total snowmo-
blle noise that exceeds 78 decibels
measured on the A-weighted scale
measured at 50 feet. Snowmoblles
manufactured between July 1, 1873
and July 1, 1975 shall not register
more than B82 decibels on the A-
weighted scale at 50 feet. Snowmoblles
manufactured prior to July 1, 1973
shall not register more than 86 deci-
bels on the A-weighted scale at 50 feet.
All decibel measurements shall be
based on snowmobile operation at or
near full throttle.

(2) Operating a snowmoblle without
a lighted white headlamp and red tail-
light from one half-hour after sunset
to one half-hour before sunrise, or
when persons and vehicles are not
clearly visible for a distance of 500
feet.

(3) Operating a snowmobile that
does not have brakes in good working
order.
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(4) Racing, or operating a snowmo-
blle In excess of 46 mph, unless re-
stricted in accordance with §4.22 of
this chapter or otherwise designated.

(e) Except where Btate law pre-
scribes a different minimum sge or
qualification for the person providing
direct supervision and accompaniment,
the following are prohibited:

(1) The operation of a snowmoblle
by & person under 16 years of age
unless accompanied and supervised
within line of sight by a responsible
person 21 years of age or older;

(2) The operation of a snowmoblle
by & person under 12 years of age.
unless accompanied on the same ma-
chine by a responsible person 21 years
of age or older; or

(3) The supervision by one person of
the operation of snowmoblles by more
than one person under 16 years of age.

(48 FR 30282, June 30, 1983, as amended at
52 FR 10683, Apr. 2, 1987)

$2.19 Winter activities.

(a) Skiing, snowshoeing, ice skating,
sledding, innertubing, tobogganing
and similar winter sports are prohibit-
ed on park roads and in parking areas
open to motor vehicle traffic, except
as otherwise designated.

(b) The towing of persons on skis,
sleds, or other sliding devices by motor
vehicle or snowmobile Is prohibited,
except in designated areas or routes.
This paragraph shall not apply to
sleds designed to be towed behind
snowmobiles and joined to the snow-
mobile with a rigid hitching mecha-
nism.

(¢) Fallure to abide by area designa-
tions or activity restrictions estab-
lished under this section is prohibited.

#2.20 Skating, skateboards, and simlilar
devices.

Using roller skates, skateboards,
roller skis, coasting vehicles, or similar
devices is prohibited, except in desig-
nated areas.

£2.21 Smoking.

(a) The superintendent may desig-
nate a portion of a park area, or all or
& portion of a building, structure or fa-
cility as closed to smoking when neces-
sary to protect park resources, reduce
the risk of fire, or prevent conflicts

5012 O—91—12
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among visitor use activities. Smoking
in an area or location so designated is
prohibited.

(b) Bmoking is prohibited within all
caves and caverns.

§222 Property.

(a) The following are prohibited:

(1) Abandoning property.

(2) Leaving property unattended for
longer than 24 hours, except in loca-
tions where longer time periods have
been designated or in accordance with
conditions established by the superin-
tendent.

(3) Falling to turn in found property
to the superintendent as soon as prac-
ticable.

(b) Impoundment of property. (1)
Property determined to be left unat-
tended in excess of an allowed period
of time may be impounded by the su-
perintendent.

(2) Unattended property that inter-
feres with visitor safety, orderly man-
agement of the park area, or presents
& threat to park resources may be im-
pounded by the superintendent at any
time.

(3) Found or impounded property
shall be inventoried to determine own-
ership and safeguard personal proper-
ty.

(4) The owner of record is responsi-
ble and liable for charges to the
person who has removed, stored, or
otherwise disposed of property im-
pounded pursuant to this section; or
the superintendent may assess the
owner reasonable fees for the im-
poundment and storage of property
impounded pursuant to this section.

(c) Disposition of property. (1) Unat-
tended property impounded pursuant
to this section shall be deemed to be
abandoned unless claimed by the
owner or an authorized representative
thereof within 60 days. The 80-day
period shall begin when the rightful
owner of the property has been notl-
fied, if the owner can be identified, or
from the time the property was placed
in the superintendent’s custody, if the
owner cannot be identified.

(2) Unclaimed, found property shall
be stored for a minimum period of 62
days and, unless claimed by the owner
or an suthorized representative there-
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of, may be claimed by the finder, pro-
vided that the finder is not an employ-
ee of the National Park Service. Found
property not claimed by the owner or
an authorized representative or the
finder shall be deemed abandoned.

(3) Abandoned property shall be dis-
posed of in accordance with Title 41
Code of Federal Regulations.

(4) Property, including real proper-
ty., located within a park area and
owned by a deceased person, shall be
disposed of In accordance with the
laws of the State within whose exteri-
or boundaries the property is located.

(d) The regulations contained in
paragraphs (aX2), (b) and (¢) of this
section apply, regardless of land own-
ership, on all iands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

(48 FR 30282, June 30, 1983, as amended at
B2 FR 35240, Bept. 18, 1987)

§2.23 Recreation fees.

(a) Recreation fees shall be estab-
lished as provided for in Part 71 of
this chapter.

(b) Entering designated entrance fee
areas or using specialized sites, facili-
ties, equipment or services, or partici-
pating in group activities, recreation
events, or other specialized recreation
uses for which recreation fees have
been established without paying the
required fees and possessing the appli-
cable permits {s prohibited. Violation
of the terms and conditions of a
permit issued in accordance with Part
71 is prohibited and may result in the
suspension or revocation of the
permit.

(c) The superintendent may, when
in the public interest, prescribe peri-
ods during which the collection of
recreation fees shall be suspended.

§2.30 Misappropriation of property and
services.

(a) The following are prohibited:

(1) Obtaining or exercising unlawful
possession over the property of an-
other with the purpose to deprive the
owner of the property.

(2) Obtaining property or services of-
fered for sale or compensation without
making payment or offering to pay.

(3) Obtaining property or services of-
fered for sale or compensation by
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means of deception or a statement of
past, present or future fact that is in-
strumental in causing the wrongful
transfer of property or services, or
using stolen, forged, expired revoked
or fraudulently obtained credit cards
or paying with negotiable paper on
which payment is refused.

(4) Concealing unpurchased mer-
chandise on or about the person with-
out the knowledge or consent of the
seller or paying less than purchase
price by deception.

(6) Acquiring or possessing the prop-
erty of another, with knowledge or
reason to believe that the property is
stolen.

(b) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisia-
tive jurisdiction of the United States.

[48 FR 30282, June 30, 1983, as amended at
52 FR 35240, Bept. 18, 1987]

§231 Trespassing, tampering and vandal-
fsm.

(a) The following are prohibited:

(1) Trespassing. Trespassing, enter-
ing or remaining in or upon property
or real property not open to the
public, except with the express invita-
tion or consent of the person having
lawful control of the property or real
property.

(2) Tampering. Tampering or at-
tempting to tamper with property or
real property, or moving, manipulating
or setting in motion any of the parts
thereof, except when such property is
under one's lawful control or posses-
sion.

(3) Vandalism. Destroying, injuring,
defacing, or damaging property or real
property.

(b) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

[48 FR 30282, June 30, 1983, as amended at
52 FR 35240, Sept. 18, 1987)

§2.32 Interfering with agency functions.

(a) The following are prohibited:

(1) Interference. Threatening, resist-
ing, intimidating, or intentionally
interfering with a government employ-
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ee or agent engaged In an official duty,
or on account of the performance of
an official duty.

(2) Lawful order. Violating the
lawful order of a government employ-
ee or agent authorized to maintain
order and control public access and
movement during fire fighting oper-
ations, search and rescue operations,
wildlife management operations In-
volving animals that pose a threat to
public safety, law enforcement actions,
and emergency operations that involve
s threat to public safety or park re-
sources, or other activities where the
control of public movement and activi-
ties is necessary to malintain order and
public safety.

(3) False information. EKnowingly
giving a false or fictitious report or
other false information: (i) To an au-
thorized person investigating an acci-
dent or violation of law or regulation
or; (ii) on an application for a permit.

(4) False Report. Enowingly giving a
fulse report for the purpose of mis-
leading & government employee or
agent in the conduct of officlal duties,
or making a false report that causes a
response by the United States to a fic-
titious event.

(b) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

[48 FR 30282, June 30, 1983, as amended at
52 FR 35240, Sept. 18, 1987]

§2.33 Report of injury or damage.

(a) A person involved in an Incident
resulting in personal injury or proper-
ty damage exceeding $300, other than
an accident reportable under §§ 3.4 or
4.4 of this chapter, shall report the in-
cident to the superintendent as soon
as possible. This notification does not
satisfy reporting requirements im-
posed by applicable State law. i

(b) Fallure to report an incident in
accordance with paragraph (a) of this
section is prohibited.

(48 FR 30282, June 30, 1983, az amended at
52 FR 10683, Apr. 2, 1987)
8 2.34 Disorderly conduct.

(a) A person commits disorderly con-
duct when, with intent to cause public

§2.35

alarm, nuisance, jeopardy or violence,
or knowingly or recklessly creating a
risk thereof, such person commits any
of the following prohibited acts:

(1) Engages in fighting or threaten-
ing, or in violent behavior.

(2) Uses language, an utterance, or
gesture, or engages in a display or act
that Is obscene, physically threatening
or menacing, or done in a manner that
is likely to inflict injury or incite an
immediate breach of the peace.

(3) Makes noise that is unreasonable,
considering the nature and purpose of
the actor's conduct, location, time of
day or night, and other factors that
would govern the conduct of a reason-
ably prudent person under the circum-
stances.

(4) Creates or maintains a hazardous
or physically offensive condition.

(b) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive jurisdiction of the United States.

(48 FR 30282, June 30, 1983, as amended at
52 FR 35240, Sept. 18, 1987)

8235 Alcoholic beverages and controlled
substances.

(a) Alcoholic beverages. (1) The use
and possession of alcoholic beverages
within park areas is allowed in accord-
ance with the provisions of this sec-
tion.

(2) The following are prohibited:

(1) The sale or gift of an alcoholic
beverage to & person under 21 years of
age, except where allowed by State
law. In a State where a lower mini-
mum age is established, that age limit
will apply for purposes of this sub-
paragraph.

(1) The possession of an alcoholic
beverage by a person under 21 years of
age, except where allowed by State
law. In a State where a lower mini-
mum age is established, that age will
apply for purposes of this subpara-
graph.

(3)1) The superintendent may close
all or a portion of a public use area or
public facility within a park area to
the consumption of alcoholic bever-
ages and/or to the possession of a
bottle, can or other receptacle contain-
ing an alcoholic beverage that is open,
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or that has been opened, or whose seal
is broken or the contents of which
have been partially removed. Provided
however, that such a closure may only
be implemented following a determi-
nation made by the superintendent
that:

(A) The consumption of an aleoholic
beverage or the possession of an open
container of an alcoholic beverage
would be inappropriate considering
other uses of the location and the pur-
pose for which it is maintained or es-
tablished; or

(B) Incidents of aberrant behavior
related to the consumption of aleohol-
ic beverages are of such magnitude
that the diligent application of the au-
thorities in this section and §§ 1.5 and
2.34 of this chapter, over a reasonable
time period, does not alleviate the
problem.

(ii) A closure imposed by the super-
intendent does not apply to an open
container of an alcoholic beverage
that is stored in compliance with the
provisions of § 4.14 of this chapter.

(1ii) Violating a closure imposed pur-
suant to this section is prohibited.

(b) Controlled substances. The fol-
lowing are prohibited:

(1) The delivery of a controlled sub-
stance, except when distribution is
made by a practitioner in accordance
with applicable law. For the purposes
of this paragraph, delivery means the
actual, attempted or constructive
transfer of a controlled substance
whether or not there exists an agency
relationship.

(2) The possession of a controlled
substance, unless such substance was
obtained by the possessor directly, or
pursuant to a valid prescription or
order, from a practitioner acting in
the course of professional practice or
otherwise allowed by Federal or Btate
law.

(¢) Presence in a park area when
under the influence of alcohol or a
controlled substance to a degree that
may endanger oneself or another
person, or damage property or park re-
sources, is prohibited.

[48 FR 30282, June 30, 1983, as amended at
82 FR 10683, Apr. 2, 1987)
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#236 Gambling.

(a) Gambling in any form, or the op-
eration of gambling devices, 1s prohib-
ited.

(b) This regulation applies, regard-
less of land ownership, on all lands
and waters within a park area that are
under the legislative jurisdiction of
the United States.

(48 FR 30282, June 30, 1983, as amended at
B2 FR 35240, Sept. 18, 1987]

#237 Noncommercial soliciting.

Boliciting or demanding gifts,
money, goods or services is prohibited,
except pursuant to the terms and con-
ditions of a permit that has been
issued under § 2.50, § 2.51 or § 2.52.

238 Explosives.

(a) Using, possessing, storing, or
transporting  explosives, blasting
agents or explosive materials is pro-
hibited, except pursuant to the terms
and conditions of a permit. When per-
mitted, the use, possession, storage
and transportation shall be in accord-
ance with applicable Federal and State
laws.

(b) Using or poasessing fireworks and
firecrackers is prohibited, except pur-
suant to the terms and conditions of a
permit or in designated areas under
such conditions as the superintendent
may establish, and in accuordance with
applicable State law.

(¢) Violation of the conditions estab-
lished by the superintendent or of the
terms and conditions of a permit
{ssued in accordance with this section
is prohibited and may result in the
suspension or revocation of the
permit.

§2.50 Special events.

(a) Sports events, pageants, regattas,
public spectator attractions, entertain-
ments, ceremonies, and similar events
are allowed: Provided, however, There
is a meaningful association between
the park area and the events, and the
observance contributes to visitor un-
derstanding of the significance of the
park area, and a permit therefor has
been issued by the superintendent. A
permit shall be denied if such activi-
ties would:
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(1) Cause injury or damage to park
resources; or

(2) B2 contrary to the purposes for
which the natural, historic, develop-
ment and speclal use rones were estab-
lished; or unreasonably impair the at-
mosphere of peace and tranquility
maintained in wilderness, natural, his-
toric, or commemorative zones.

(3) Unreasonably interfere with in-
terpretive, visitor service, or other pro-

activities, or with the adminis-
trative activities of the National Park
Service, or

(4) Substantially impair the oper-
ation of public use facllities or services
of National Park Service concessioners
or contractors; or

(5) Present a clear and present
danger to the public health and
safety; or

(6) Result in significant conflict with
other existing uses.

(b) An application for such a permit
shall set forth the name of the appli-
cant, the date, time, duration, nature
and place of the proposed event, an es-
timate of the number of persons ex-
pected to attend, a statement of equip-
ment and facilities to be used, and any
other information required by the su-
perintendent. The application shall be
submitted s0 as to reach the superin-
tendent at least 72 hours in advance of
the proposed event.

(¢) As a condition of permit issuance,
the superintendent may require:

(1) The filing of a bond payable to
the Director, in an amount adequate
to cover costs such as restoration, re-
habilitation, and cleanup of the area
used, and other costs resulting from
the special event. In lieu of a bond, a
permittee may elect to deposit cash
equal to the amount of the required
bond.

(2) In addition to the requirements
of paragraph (cX1) of this section, the
acquisition of labflity insurance in
which the United States is named as
co-insured in an amount sufficlent to
protect the United States.

(d) The permit may contain such
conditions as are reasonably consistent
with protection and use of the park
area for the purposes for which it is
established. It may also contain rea-
sonable limitations on the equipment
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used and the time and area within
which the event is allowed.

(e) Violation of the terms and condi-
tions of a permit issued in accordance
with this section is prohibited and
may result in the suspension or revo-
cation of the permit.

[48 FR 30282, June 30, 1983; 48 FR 31847,
July 11, 1983)

§2.51 Public assemblies, meetings.

(a) Public assemblies, meetings,
gatherings, demonstrations, parades
and other public expressions of views
are allowed within park areas, provid-
ed a permit therefor has been issued
by the superintendent.

(b) An application for such a permit
shall set forth the name of the appli-
cant; the date, time, duration, nature
and place of the proposed event; an es-
timate of the number of persons ex-
pected to attend; a statement of equip-
ment and facilities to be used and any
other Information required by the
permit application form.

(c) The superintendent shall, with-
out unreasonable delay, issue a permit
on proper application unless:

(1) A prior application for a permit
for the same time and place has been
made that has been or will be granted
and the activities authorized by that
permit do not reasonably allow muilti-
ple occupancy of that particular area:
or

(2) It reasonably appears that the
event will present a clear and present
danger to the public health or safety;
or

(3) The event is of such nature or
duration that it cannot reasonably be
accommodated in the particular loca-
tion applied for, considering such
things as damage to park resources or
facilities, impairment of a protected
area’'s atmosphere of peace and tran-
quillity, interference with program ac-
tivities, or impairment of public use fa-
cllities.

(d) If a permit is denied, the appli-
cant shall be 30 informed in writing,
with the reason(s) for the denial set
forth.

(e) The superintendent shall desig-
nate on & map, that shall be avallable
in the office of the superintendent,
the locations available for public as-
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semblies. Locations may be designated
as not avallable only if such activities
would:

(1) Cause injury or damage to park
resources; or

(2) Unreasonably impair the atmos-
phere of peace and tranquillity main.
tained in wilderness, natural, historic
or commemorative zones; or

(3) Unreasonably interfere with in-
terpretive, visitor service, or other pro-
gram activities, or with the
trative activities of the National Pn.rk
Bervice; or

(4) Substantially impalr the oper-
ation of public use facilities or services
of National Park Bervice concessioners
or contractors; or

(5) Present a clear and present
danger to the public health and
safety.

(1) The permit may contain such
conditions as are reasonably consistent
with protection and use of the park
area for the purposes for which it is
established. It may also contain rea.
sonable limitations on the equipment
used and the time and area within
which the event is allowed.

(g) No permit shall be issued for a
period in excess of 7 days, provided
that permits may be extended for like
periods, upon a new application, unless
another applicant has requested use of
the same location and multiple occu-
pancy of that location is not reason-
ably poasible.

(h) It is prohibited for persons en-
gaged Iin activities covered under this
section to obstruct or impede pedestri-
ans or vehicles, or harass park visitors
with physical contact.

() A permit may be revoked under
any of those conditions, as listed in
paragraph (c) of this section, that con-
stitute grounds for denial of a permit,
or for violation of the terms and condi-
tions of the permit. S8uch a revocation
shall be made in writing, with the
reason(s) for revocation clearly set
forth, except under emergency circum-
stances, when an immediate verbal
revocation or suspension may be made
to be followed by written confirmation
within 72 hours.

(J) Violation of the terms and condi-
tions of a permit issued in accordance
with this section may result in the sus-
pension or revocation of the permit.
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8252 Bale or distribution of printed
matter.

(a) The sale or distribution of print-
ed matter is allowed within park areas,
provided that a permit to do 80 has
been issued by the superintendent,
and provided further that the printed
matter is not solely commercial adver-
tising.

(b) An application for such a permit
shall set forth the name of the appli-
cant, the name of the organization (if
any), the date, time, duration, and lo-
cation of the proposed sale or distribu-
tion, the number of participants, and
any other information required by the
permit application form.

(¢) The superintendent shall, with-
out unreasonable delay, issue a permit
on proper application unless:

(1) A prior application for a permlt
for the same time and location has
been made that has been or will be
granted and the activities authorized
by that permit do not reasonably
allow multiple occupancy of the par-
ticular area; or

(2) It reasonably appears that the
sale or distribution will present a clear
and present danger to the public
health and safety; or

(3) The number of persons engaged
in the sale or distribution exceeds the
pumber that can reasonably be accom-
modated in the particular location ap-
plied for, considering such things as
damage to park resources or facilities,
impalrment of a protected area’'s at-
mosphere of peace and tranquility, in-
terference with program activities, or
impairment of public use facilities; or

(4) The location applied for has not
been designated as avallable for the
sale or distribution of printed matter;
or

(5) The activity would constitute a
violation of an applicable law or regu-
lation.

(d) If a permit is denied, the appli-
cant shall be so informed in writing,
with the reason(s) for the denial set
forth.

(e) The superintendent shall desig-
nate on & map, which shall be avall-
able for inspection in the office of the
superintendent, the locations within
the park area that are available for
the sale or distribution of printed
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matter. Locations may be designated
as not available only if the sale or dis-
tribution of printed matter would:

(1) Cause injury or damage to park
resources; or

(2) Unreasonably impair the atmos-
phere of the peace and tranqullity
maintained in wilderness, natural, his-
toric, or commemorative zones; or

(3) Unreasonably interfere with in-
terpretive, visitor service, or other pro-
gram activities, or with the adminis-
trative activities of the National Park
Service; or

(4) Substantially impair the oper-
ation of public use facilities or services
of National Park Bervice conceasioners
or contractors.

(5) Present a clear and present
damage to the public health and
safety.

(f) The permit may contain such
conditions as are reasonably consistent
with protection and use of the park
area for the purposes for which it is
established.

(g) No permit shall be issued for a
period In excess of 14 consecutive
days, provided that permits may be ex-
tended for like periods, upon a new ap-
plication, unless another applicant has
requested use of the same location and
multiple occupancy of that location is
not reasonably possible.

(h) It is prohibited for persons en-
gaged in the sale or distribution of
printed matter under this section to
obstruct or impede pedestrians or ve-
hicles, harass park visitors with physi-
cal contact or persistent demands, mis-
represent the purposes or affiliations
of those engaged in the sale or distri-
bution, or misrepresent whether the
printed matter is avallable without
cost or donation.

(1) A permit may be revoked under
any of those conditions, as listed in
paragraph (¢) of this section, that con-
stitute grounds for denial of a permit,
or for violation of the terms and condl-
tions of the permit. SBuch a revocation
shall be made in writing, with the
reason(s) for revocation clearly set
forth, except under emergency circum-
stances, when an immediate verbal
revocation or suspension may be made,
to be followed by written confirmation
within 72 hours.
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(§) Violation of the terms and condi-
tions of a permit issued in accordance
with this section may result in the sus-
pension or revocation of the permit,

§2.80 Livestock use and agriculture.

(a) The running-at-large, herding,
driving across, allowing on, pasturing
or grazing of livestock of any kind in a
park area or the use of a park area for
agricultural purposes is prohibited,
except:

(1) As specifically authorized by Fed-
eral statutory law; or

(2) As required under a reservation
of use rights arising from acquisition
of a tract of land; or

(3) As designated, when conducted
A8 a necessary and integral part of a
recreational activity or required in
order to maintain a historic scene.

(b) Activities authorized pursuant to
any of the exceptions provided for in
paragraph (a) of this section shall be
allowed only pursuant to the terms
and conditions of a license, permit or
lease, Violation of the terms and con-
ditions of a license, permit or lease
issued in accordance with this pars-
graph iz prohibited and may result in
the suspension or revocation of the lU-
cense, permit, or lease.

(c) Impounding of livestock. (1) Live-
stock trespassing in & park area may
be impounded by the superintendent
and, {f not claimed by the owner
within the periods specified in this
paragraph, shall be disposed of in ac-
cordance with applicable Federal and
State law.

(2) In the absence of applicable Fed-
eral or State law, the livestock shall be
disposed of in the following manner:

(1) If the owner is known, prompt
written notice of impoundment will be
served, and in the event of the owner's
failure to remove the impounded live.
stock within five (5) days from deliv-
ery of such notice, it will be disposed
of in accordance with this paragraph.

(i) If the owner is unknown, dispos-
al of the livestock shall not be made
until at least fifteen (15) days have
elapsed from the date that a notice of
impoundment is originally published
in a newspaper of general circulation
in the county in which the trespass
occurs or, {f no such newspaper exists,
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notification is provided by other ap-
propriate means.

(iii) The owner may redeem the live-
stock by submitting proof of owner-
ship and paying all expenses of the
United States for capturing, advertls-
ing, pasturing, feeding, impounding,
and the amount of damage to public
property injured or destroyed as a
result of the trespass.

(iv) In determining the claim of the
government in a livestock trespass, the
value of forage consumed shall be
computed at the commerical rates pre-
vailing in the locality for the class of
livestock found in trespass. The claim
shall include the pro rata salary of em-
ployees for the time spent and the ex-
penses incurred as a result of the in-
vestigation, reporting, and settlement
or prosecution of the claim,

(v) If livestock impounded under
this paragraph is offered at public sale
and no bid is received, or if the highest
bid received is less than the amount of
the claim of the United Btates or of
the officer's appraised wvalue of the
livestock, whichever is the lesser
amount, such livestock, may be sold at
private sale for the highest amount
obtainable, condemned and destroyed,
gr converted to the use of the United

tates.

§2.61 Residing on Federal lands.

(a) Residing in park areas, other
than on privately owned lands, except
pursuant to the terms and conditions
of a permit, lease or contract, is pro-
hibited.

(b) Violation of the terms and condi-
tions of a permit issued in accordance
with this section is prohibited and
may result in the suspension or revo-
cation of the permit.

£2.62 Memorialization.

(a) The installation of a monument,
memorial, tablet, structure, or other
commemorative installation in & park
area without the authorization of the
Director is prohibited.

(b) The scattering of human ashes
from cremation is prohibited, except
pursuant to the terms and conditions
of a permit, or In designated areas ac-
cording to conditions which may be es-
tablished by the superintendent.
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(c) Fallure to abide by area designa-
tions and established conditions is pro-
hibited.

(d) Violation of the terms and condi-
tions of a permit issued in accordance
with this section is prohibited and
may result in the suspension or revo-
cation of the permit.
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PART 327—RULES AND REGULA-
TIONS GOVERNING PUBLIC USE OF
WATER RESOURCE DEVELOPMENT
PROJECTS ADMINISTERED BY THE
CHIEF OF ENGINEERS

Sec.

327.0
327.1
327.2
321.3
327.4
321.5
327.6
321.7
327.8

Applicabllity.

Policy.

Vehicles.

Vessels,

Alrcraft.

Swimming.

Picnicking.

Camping.

Hunting. fishing and trapping.
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Bec.
327.9 Banitation.
377.10 PFires.

327.11 Control of animals.

327.12 Restrictions.

327.13 Expiosives, firearms, other weapons
and fireworks.

327.14 Public property.

327.15 Abandonment and impoundment of
personal property.

327.16 Lost and found articles.

327.17 Advertisement.

327.18 Commercial activities.

327.19 Permits.

327.20 Unauthorized structures.

327.21 Bpecial events,

327.22 Unauthorized occupation.

327.23 Recreation use fees.

327.24 Interference with Government em-
ployees.

327.25 Violations of rules and regulations.

327.26 State and local laws.

327.27-327.20 [Reserved)

327.30 Bhorellne Management on Civil
Works Projects.

321.:11 Bhoreline Management fee sched-

e.

AvrHonriTy: The Rivers and Harbors Act
of 1894, as amended and supplemented (33
USs.C. 1.

Source: 50 FR 35556, Sept. 3, 1985, unless
otherwise noted.

§327.0 Applicability.

The regulations covered in this part
327 shall be applicable to water re-
source development projects, complet-
ed or under construction, administered
by the Chief of Engineers, and to
those portions of jointly administered
water resource development projects
which are under the administrative ju-
risdiction of the Chief of Engineers.
All other Federal, State and local laws
and regulations remain in full force
and effect where applicable to those
water resource development projects.

§327.1 Policy.

(a) It is the policy of the Secretary
of the Army, acting through the Chief
of Engineers, to manage the natural,
cultural and developed resources of
each project in the public interest,
providing the public with safe and
healthful recreational opportunities
while protecting and enhancing these
resources.

(b) Unless otherwise Indicated
herein, the term District Engineer
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shall include the authorized represent-
atives of the District Engineer.

(¢) The term project or waler re-
source developmen! project refers to
the water areas of any water resource
development project administered by
the Chief of Engineers, without regard
to ownership of underlying land, to all
lands owned in fee by the Federal
Government and to all facilities there-
in or thereon of any such water re-
source development project.

(d) All water resource development
projects open for public use shall be
avallable to the public without regard
to sex, race, color, creed, age, national-
ity or place of origin. No lessee, licens-
ee, or concessionaire providing a serv-
fce to the public shall discriminate
against any person because of sex,
race, creed, colo:, age, nationality or
place of origin in the conduct of the
operations under the lease, license or
concession contract.

(e) In addition to the regulations in
this part 327, all applicable Federal,
state and local laws and regulations
remaln in full force and effect on
project lands or waters which are out-
granted by the District Engineer by
lease, license or other written agree-
ment.

() The regulations in this part 327
shall be deemed to apply to those
lands and waters which are subject to
treaties and Federal laws and regula-
tions concerning the rights of Indian
Nations and which lands and waters
are incorporated, in whole or in part,
within water resource development
projects administered by the Chief of
Engineers, to the extent that the regu-
lations in this part 327 are not incon-
sistent with such treaties and Federal
laws and regulations.

(g) Any violation of any section of
this part 327 shall constitute a sepa-
rate violation for each calendar day in
which it occurs.

(h) For the purposes of this part 327,
the owner of any unattended vehicle,
vessel or aircraft as described herein
shall be presumed to be responsible
for its use on project property. Unless
proven otherwise, such presumption
will be sufficient to issue a citation for
the violation of regulations applicable
to the use of such vehicle, vessel or

such a manner

§327.3

aircraft as provided for in § 327.25,
Violation of Rules and Regulations.

#3272 Vehicles.

(a) This section pertains to all vehi-
cles, including, but not limited to,
automoblles, trucks, motoreycles,
mini-bikes, snowmobiles, dune buggies,
all-terrain vehicles and trailers, camp-
ers, bicycles or any other such equip-
ment.

(b) Vehicles shall not be parked in
violation of posted restrictions, or in
as to obstruct or
impede normal or emergency traffic
movement or the parking of other ve-
hicles, create a safety hazard, or en-
danger any person, project property or
environmental feature. Vehicles so
parked are subject to removal and im-
poundment at the owner’s expense,

(¢) The operation and/or parking of
a vehicle off authorized roadways is
prohibited except at locations and
times designated by the District Engi-
neer. Taking any vehicle through,
around or beyond a restrictive sign,
recognizable barricade, fence or traffic
control barrier is prohibited.

(d) Vehicles shall be operated only
in accorance with posted regulations
and applicable Federal, state and local
laws, which shall be enforced by au-
thorized enforcement officials.

(e) No person shall operate any vehi-
cle in a careless, negligent or reckless
manner so a&s to endanger any person,
project property or environmental fea-
ture.

(f) At developed recreation areas, ve-
hicles shall be used only to enter or
leave the area or individual sites or fa-
cilities unless otherwise posted.

(g) Except as authorized by the Dis-
trict Engineer, no person shall operate
any motorized vehicle without a
proper and effective exhaust muffler
as defined by state and local laws, or
with an exhaust muffler cutout open,
or in any other manner which renders
the exhaust muffler ineffective in
muffling the sound of engine exhaust.

§327.3 Vessels.

(a) This section pertains to all ves-
sels or watercraft, including, but not
limited to, powerboats, cruisers, house-
boats, sailboats, rowboats, canoes,
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kayaks, jetskis and any other such
equipment capable of navigation on
water, whether in motion or at rest.

(b) The placement and/or operation
of any vessel or watercraft for a fee or
profit upon project waters or lands is
prohibited except as authorized by
permit, lease, license, or concession
contract with the Department of the
Army. This paragraph (§ 327.3(b))
shall not apply to the operation of
commercial tows or passenger carrying
vessels not based at a Corps project
which utilize project waters as a link
in continous transit over navigable
waters of the United States.

(c) Vessels or other watercraft may
be operated on the project waters,
except In prohibited or restricted
areas, in accordance with posted regu-
lations, including buoys, and applica-
ble Federal, state and local laws, as
regulated by authorized enforcement
officials. All vessels or watercraft so
required by applicable Federal, state
and local laws shall display an appro-
priate registration on board whenever
the vessel is operated on project
Waters.

(d) The operation of vessels or other
watercraft in a careless, negligent or
reckless manner so as to endanger any
property or person (including the op-
erator and/or user(s) of the vessel or
watercraft) is prohibited.

(e) All vessels, when in use, shall
have safety equipment, including per-
sonal floatation devices, on board in
compliance with U.8. Coast Guard
boating safety requirements (Coast
Guard Pamphlet CG-200;, 46 CFR
parts 25, 30; 33 CFR part 175) and in
compliance with boating safety laws
issued and enforced by the state in
which the vessel is being operated.

() Unless otherwise permitted by
Federal, state or local law, vessels or
other watercraft, while moored in
commercial facilities, community or
corporate docks, or at any fixed or per-
manent mooring point, may only be
used for overnight occupancy when
such use is incidental to recreational
boating. Vessels or other watercraft
are not to be used as a place of habita-
tion or residence.

(g) Whater skis, parasalls, aki-kites
snd similar devices ore permitted in
monrestricted areas except that they
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may not be used in a careless, neg
gent, or reckless manner so as to e
danger any property or person (inclu
ing the user and/or operator of tr
towing vessel),

(h) All vessels when not in actual u
shall be removed from project lanc
and water unless securely moored ¢
stored at designated areas approved b
the District Engineer. The placing c
floating or stationary mooring facil.
ties on, adjacent to, or interfering wit’
s buoy, channel marker or other na.
gational aid is prohibited.

(1) The use at a project of any vess:
not constructed or maintained in com
pliance with the standards and re
quirements established by the Feder:
8afe Boating Act of 1971 (Pub. L 82
175, 85 Stat. 213), or promulgated pur
suant to such act, is prohibited.

(J) Except as authorized by the Dis
trict Engineer, no person shall operat:
any vessel or watercraft without g
proper and effective exhaust muffle)
as defined by State and local laws, o!
with an exhaust muffler cutout open
or in any other manner which renders
the exhaust muffler ineffective ir
muffling the sound of engine exhaust.

§3274 AlrerafL

(a) This section pertains to all air-
craft including, but not limited to, air-
planes, seaplanes, helicopters, ultra.
light aircraft, motorized hang gliders,
hot air balloons, any non-powered
flight devices or any other such equip-
ment.

(b) The operation of aircraft on
project lands at locations other than
those designated by the District Engi-
neer is prohibited. This provision shall
not be applicable to alrcraft engaged
on official business of Federal, state or
local governments or law enforcement
agencies, aircraft used (n emergency
rescue in sccordance with the direc-
tions of the District Engineer or air-
craft forced to land due to circum-
stances beyond the control of the op-
erator.

(c) No person shall operate any air-
craft while on or above project waters
or project lands in a careless, negligent
or reckless manner s0 as to endanger
any persen or property.
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(d) Nothing in this section (} 327.4)
pestows authority to deviate from
rules and regulations or prescribed
standards of the appropriate State
Aeronautical Agency, or the Federal
Aviation Administration, including,
but not limited to, regulations and
stan concerning pllot certifica-
tions or ratings, and airspace require-

ments.

(e) Except in extreme emergencies
threatening human life or serious
property loss, the air delivery of any
person, material or equipment by
parachute, helicopter or other means
onto project lands or waters without
written permission of the District En-
gineer is prohibited.

(f) In addition to the above provi-
sions, seaplanes, as defined below, are
subject to the following restrictions:

(1) Such use is limited to aircraft uti-
lized for water landings and takeoff,
herein called seaplanes, at the risk of
the owner, operator and passenger(s).

(2) Seaplane operations contrary to
the prohibitions or restrictions estab-
lished by the District Engineer (pursu-
ant to part 328 of title 36) are prohib-
ited. The responsibility to ascertain
whether seaplane operations are pro-
hibited or restricted Iz incumbent
upon the person(s) contemplating the
use of, or using, such waters.

(3) All operations of seaplanes while
upon project waters shall be in accord-
ance with marine rules of the road for
poI:rer boats or vessels and § 327.3 Ves-
sels.

(4) Seaplanes on project waters and
lands in excess of 24 hours shall be se-
curely moored at mooring facilities
and at locations permitied by the Dis-
trict Engineer. Seaplanes may be tem-
porarily moored on project waters and
lands, except in areas prohibited by
the District Engineer, for periods less
than 24 hours providing that (I) the
mooring is safe, secure, and accom-
plished s0 as not to damage the rights
of the Government or members of the
public and (ii) the operator remains in
the vicinity of the seaplane and rea-
sonably available to relocate the sea-
plane if necesasary.

(§5) Commercial operation of sea-
planes from project waters is prohibit-
ed without written approval of the
District Engineer following consulta-

§327.8

tion with and neceasary clearance
from the Federal Aviation Administra-
tion (FAA) and other appropriate
putl:nc authorities and affected Inter-
ests.

(6) Seaplanes may not be operated
at Corps projects between sunset and
sunrise unless adequate lighting and
supervision approved by the District
Engineer are avallable.

$327.6 Swimming.

(a) Swimming, diving, snorkling or
scuba diving at one’s own risk is per-
mitted, except at launching sites, des-
ignated mooring points and other
areas 50 designated by the District En-
gineer. Diving or jumping from bridges
or other structures which cross project
waters is prohibited.

(b) An international diving flag must
:e displayed during underwater activi-

es.

#327.6 Pienicking.

Picnicking and related day-use ac-
tivities are permitted, except in those
areas where prohibited by the District
Engineer.

#327.7 Camping.

(a) Camping is permitted orlly at
sites and/or areas designated by the
District Engineer.

(b) Camping at one or more camp-
sites at any one water resource project
for a period longer than 14 days
during any 30-consecutive-day period
is prohibited without the written per-
mission of the District Engineer.

(¢c) The unauthorized placement of
camping equipment or other items on
a campsite and/or personal appear-
ance without overnight occupancy at a
campsite for the purpose of reserving
a designated campsite for future occu-
pancy is prohibited.

(d) The digging or leveling of any
ground or the construction of any
structure without written permission
of the District Engineer is prohibited.

#327.8 Hunting, fishing, and trapping.

Hunting, fishing, and trapping are
permitted except in areas where pro.
hibited by the District Engineer. All
Federal, state and local laws governing
these activities apply on project lands
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and waters, as regulated by authorized
enforcement officials.

#3278 Sanitation.

(a) Garbage, trash, rubbish, litter, or
any other waste material or waste
liquid generated on the project and in-
cidental to authorized recreational ac-
tivities shall be either removed from
the project or deposited in receptacles
provided for that purpose. The im-
proper disposal of such wastes, human
and animal waste included, on the
project is prohibited.

(b) It is a violation to bring onto a
project any household or commercial
garbage, trash, rubbish, debris, dead
animals or litter of any kind for dis-
posal or dumping without the written
permission of the District Engineer.

(¢) The spllling, pumping or other
discharge of contaminants, pollutants
or other wastes, including, but not lim-
ited to, human or animal waste, petro-
leum, industrial and commercial prod-
ucts and by-products, on project lands
or into project waters is prohibited.

(d) Campers, picnickers, and all
other persons using a water resource
development project shall keep their
sites free of trash and litter during the
period of occupancy and shall remove
all personal equipment and clean their
sites upon departure.

(e) The discharge or placing of
sewage, galley waste, garbage, refuse,
or pollutants into the project waters
from any vessel or watercraft is pro-
hibited.

§327.10 Fires.

(a) Gasoline and other fuels, except
that which s contained in storage
tanks of vehicles, vessels, camping
equipment, or hand portable contain-
ers designed for such purpose, shall
not be carried onto or stored on the
project without written permission of
the District Engiaeer.

(b) Fires shall be confined to those
areas designated by the District Engi-
neer, and shall be contained in fire-
places, grills, or other facilities desig-
nated for thir purpose. Fires shall not
be left unattended and must be com-
pletely extinguished prior to depar-
ture. The burning of materials that
produce toxic fumes, including, but
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not limited to, tires, plastic or treate
wood products is prohibited.

(¢) Improper disposal of lighte
smoking materials, matches or othe
burning material is prohibited.

§327.11 Control of animals.

(a) No person shall bring or allo
dogs, cats, or other pets into develope.
recreation areas unless penned, cagec
on & leash under 6 feet in length, o
otherwise physically restrained. N
person shall allow animals to impec
or restrict otherwise full and free u:
of project lands and waters by th
public. All animals and pets are prc
hibited in swimming beaches. Animal
and pets, except properly trained an
mals assisting the handicapped (suc
as seeing-eye dogs), are prohibited i
sanitary facilities or other areas s
designated by the District Enginee)
Unclaimed or unattended animals ar
subject to immediate Impoundmen
and removal in accordance with stat
and local laws.

(b) Persons bringing or allowing pet
in designated public use areas shall b
responsible for proper removal an
disposal, In sanitary facilities, of an
waste produced by these animals.

(c) No person shall bring or allo
horses, cattle, or other livestock i:
camping., picnicking, swimming o
other recreation areas except in ares
designated by the District Engineer.

(d) Ranging, grazing, watering or a
lowing livestock on project lands an¢
waters is prohibited except when au
thorized by lease, license or other writ
ten agreement with the District Engi
neer.

(e) Unauthorized livestock are sub
ject to impoundment and removal i1
accordance with Federal, state anc
local laws.

(f) Any animal impounded under th:
provisions of this section may be con
fined at a location designated by th:
District Engineer, who may assess ¢
reasonable impoundment fee. This fe¢
shall be paid before the impoundec
animal is returned to its owner(s).

§327.12 Restrictions.

(a) The District Engineer may estab-
lish and post a schedule of visiting
hours and/or restrictions on the
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public use of a project or portion of a
project. The District Engineer may
close or restrict the use of a project or
portion of & project when necessitated
py reason of public health, public
safety, maintenance, or other reasons
in the public interest. Entering or
using & project in a manner which Is
contrary to the schedule of visiting
hours, closures or restrictions Is pro-
hibited.

(b) Quiet shall be maintained in all
public use areas between the hours of
10 p.m. and 8 a.m., or those hours des-
ijgnated by the District Engineer. Ex-
cessive noise during such times which
unreasonably disturbs persons is pro-
hibited.

(¢) Any act or conduct by any person
which interferes with, impedes or dis-
rupts the use of the project or impairs
the safety of another person is prohib-
ited. Individuals who are boisterous,
rowdy, disorderly or otherwise disturb
the peace on project lands or waters
may be requested to leave the project.

(d) The operation or use of any
audio or other nolse producing device
including, but not limited to, radios,
televisions, or musical instruments and
motorized equipment, including ves-
sels or vehicles, in such a manner as to
unreasonably annoy or endanger per-
sons at any time or exceed state or
local laws governing noise levels from
motorized equipment is prohibited.

§327.13 Explosives, firearms, other weap-
ons and fireworks.

The possession of loaded firearms,
ammunition, loaded projectile firing
devices, bows and arrows, crossbows,
explosives or explosive devices of any
kind, including fireworks, is prohibited
unless:

(a) In the possession of a Federal,
state or local law enforcement officer;

(b) Being used for hunting or fishing
as permitted under § 327.8, with de-
vices being unloaded when transported
to, from or between hunting and fish-
ing sites;

(c) Being used at authorized shoot-
ing ranges; or

(d) Written permission has been re-
celved from the District Engineer.

§327.15

§327.14 Public property.

(a) Destruction, injury, defacement,
removal or any alteration of public
property including, but not limited to,
developed facilities, natural forma-
tions, mineral deposits, historical and
archaeological features, and vegetative
growth, is prohibited except when in
accordance with written pemission of
the District Engineer.

(b) Cutting or gathering of trees or
parts of trees and/or the removal of
wood from project lands is prohibited
without written permission of the Dis-
trict Engineer.

(c) Gathering of dead wood on the
ground for use in designated recrea-
tion areas as firewood is permitted.

§327.15 Abandonment and impoundment
of personal property.

(a) Personal property of any kind
shall not be abandoned, stored or left
unattended upon project lands or
waters. After a period of 24 hours, or
at any time after s posted closure
hour in a public use area, unattended
personal property shall be presumed
to be abandoned and may be impound-
ed and stored at a storage point desig-
nated by the District Engineer, who
may assess a reasonable impoundment
fee. Such fee shall be paid before the
impounded property is returned to its
owner.

(b) The District Engineer shall, by
public or private sale or otherwise, dis-
pose of all lost, abandoned or un-
claimed personal property that comes
into Government custody or control.
However, property may not be dis-
posed of until diligent effort has been
made to find the owner, heirs, next of
kin or legal representative(s). If the
owner, heirs, next of kin or legal
representative(s) are determined but
not found, the property may not be
disposed of until the expiration of 120
days after the date when notice, giving
the time and place of the intended
sale or other disposition, has been sent
by certified or registered mail to that
person at the last known address.
When diligent efforts to determine the
owner, heirs, next of kin or legal
representative(s) are unsuccessful, the
property may be disposed of without
delay except that if it has a fair
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market value of $25 or more the prop-
erty may not be disposed of until §0
days after the date it is recelved at the
storage point designated by the Dis-
trict Engineer. The net proceeds from
the sale of property shall be covered
into the Treasury of the United States
as miscellaneous receipts.

(c) Personal property placed on Fed-
eral lands or waters adjacent to a pri-
vate residence and/or developments of
any private nature for more than 24
hours without permassion of the Dis-
trict Engineer shall be presumed to
have been abandoned and, unless
proven otherwise, such presumption
will be sufficient to issue a citation as
provided for in § 327.25.

§327.16 Lost and found articles.

All articles found shall be deposited
by the finder at the Resource Manag-
er's office or with a ranger. All such
articles shall be disposed of in accord-
u;?? ;rsit.h the procedures set forth in
{ ] 15,

#327.17 Advertisement

Advertising by the use of billboards,
signs, markers, audio devices, hand-
bills, circulars, posters, or any other
means whatsoever, is prohibited with-
out written permission of the District
Engineer. Vessels and vehicles with se-
mipermanent or permanent painted or
installed signs are exempt as long as
they are used for authorized recre-
ational activities and comply with all
other rules and regulations pertaining
to vessels and vehicles.

§327.18 Commercial activities.

The engaging In or solicitation of
business without the express written
permission of the District Engineer is
prohibited.

£327.19 Permita.

(a) It shall be a violation of these
regulations to refuse to or fail to
comply with the fee requirements or
other terms or conditions of any
permit issved under the provisions of
this part 327.

(b) Permits for floating structures
(issued under the authority of
§ 327.30) of any kind on/in waters of
water resources development projects,
whether or not such waters are
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deemed navigable waters of the Unit

States but where such waters »
under the management of the Cor

of Engineers, shall be issued at the d

cretion of the District Engineer und
the authority of this regulation. D
trict Engineers will delineate tho
portions of the navigable waters of t)
United States where this provision

applicable and post notices of this d¢
ignation in the vicinity of the appr.
priate Resource Manager's office.

(c) Permits for nonfloating stru
tures (issued under the authority
§327.30) of any kind constructe
placed in or affecting waters of wat«
resource development projects whe)
such waters are deemed navigab
waters of the U.S. shall be issuc
under the provisions of section 10 ¢
the Act approved March 3, 1899 (!
U.S.C. 403). If & discharge of dredgs
or fill material in these waters is |.
volved, a permit is required under se«
tion 404 of the Clean Water Act (2
U.B.C. 1344). (See 33 CFR parts 32(
330).

(d) Permits for nonfloating stru
tures (issued under the authority «
§327.30) of any kind in waters ¢
water resource development project
where such waters are under the ma:
agement of the Corps of Enginee:
and where such waters are not deeme
navigable waters of the United Stat:
shall be issued as set forth in par:
graph (b) of this section. If & di
charge of dredged or fill material int
any water of the United States is ir
volved, a permit is required under Sec
tion 404 of the Clean Water Act (3
U.S.C. 1344) (See 33 CFR parts 320
330). Certification may be require:
pursuant to section 401 of the Clea
Water Act (33 U.S.C. 1341).

£ 327.20 Unauthorized structures.

The construction, placement, or ex
istence of any structure (including
but not limited to, roads, trails, sign:
or landscape features) of any kinc
under, upon, in or over the projec:
lands or waters is prohibited unless :
permit, lease, license or other appro
priate written agreement has bee:
issued by the District Engineer. The
design, construction, placement, exist
ence or use of structures in violation
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of the terms of the permit, lease, li-

or other written agreement is
prohibited. The government shall not
pe liable for the loss of, or damage to,
any private structures, whether au-
thorized or not, placed on project
lands or waters. Unauthorized struc-
tures are subject to summary removal
or impoundment by the District Engi-

neer.

§327.21 Bpecial events.

(a) Special events including, but not
limited to, water carnivals, boat regat-
tas, music festivals, dramatic presenta-
tions or other special recreation pro-
grams are prohibited unless written
permission has been granted by the
District Engineer. An appropriate fee
may be charged under the authority
of § 327.23.

{b) The public shall not be charged
any fee by the sponsor of such event
unless the District Engineer has ap-
proved in writing (and the sponsor has
properly posted) the proposed sched-
ule of fees. The District Engineer shall
have authority to revoke permission
and require removal of any equipment
upon fallure of the sponsor to comply
with terms and conditions of the
permit/permission or the regulations
in this part 327.

§327.22 Unauthorized occupation.

(a) Occupying any lands, buildings,
vessels or other facilities within water
resource development projects for the
purpose of main same as a full-
or part-time residence without the
written permission of the District En-
gineer is prohibited. The provisions of
this section shall not apply to the oc-
cupation of lands for the purpsose of
camping, in accordance with the provi-
sions of § 327.7.

(b) Use of project lands or waters for
agricultural purposes is prohibited
except when in compliance with terms
and conditions suthorized by lease, li-
cense or other written agreement
issued by the District Engineer.

§327.23 Recreation use fees.

(a) In accordance with 16 USC 4601,
the Corps of Engineers is required to
collect special recreation use fees and/
or special permit fees for the use of
specialized sites, facilities, equipment

§s.nn

or services related to outdoor recrea-
tion furnished at Federal expense.

(b) All use fees ghall be fair and eq-
uitable and will be based on the fol-
lowing criteria (as contained in the
Land and Water Conservation Fund
:dct of 1865, Pub. L. 88-578, as amend-

) i
(1) The direct and indirect amount
of Federal expenditure.

(2) The benefit to the recipient.

(3) The public policy or interest
served

(4) The comparable recreation fees
charged by other Federal and non-
Federal public agencies and the pri-
vate sector within the service area of
the management unit at which the fee
is charged.

(5) The economic and administrative
feasibility of fee collection.

(6) The extent of regular mainte-
nance required.

(7) Other pertinent factors.

Based upon the above criteria, it shall
be the policy of the Chief of Engineers
to publish in the FEpERAL REGISTER, as
a general notice document, the estab-
lished range of fees for specialized
sites, facilities, equipment or services
whenever such fees are adjusted.

(c) Where such fees are charged, the
District Engineer shall insure that
clear notice of fee requirements is
prominently posted at each area, and
at appropriate locations therein and
that the notice be included in publica-
tions distributed at such areas. Fallure
to pay authorized recreation use fees
as established pursuant to Pub. L. 88-
578, 78 Stat. 8987, as amended (16
U.S.C. 4601-6a), is prohibited and is
punishable by a fine of not more than
$100.

(d) Any Golden Age or Golden
Access Passport permittee shall be en-
titled, upon presentation of such a
permit, to utlilize special recreation fa-
cilities at a rate of 50 percent off the
established use fee at federally operat-
ed areas.

(e) At each Corps lake or reservoir
where camping is permitted, the Dis-
trict Engineer will provide at least one
primitive campground, containing des-
ignated campsites, sanitary facilities
and vehicular access, where no fees
will be charged.
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#32724 Interference with Government
employees.

(a) It is & Federal crime pursuant to
the provisions of sections 1114 and 111
of title 18 U.S.C., to forcibly assault,
resist, oppose, impede, intimidate, or
interfere with any civilian official or
employee of the U.B. Army Corps of
Engineers engaged in the performance
of his or her official duties, or on ac-
count of the performance of his or her
official duties. Such sctions or inter-
ference directed against a Federal em-
ployee while carrying out these regula-
tions are also a violation of these regu-
lations and may be a state crime pur-
suant to the laws of the state where
they occur.

(b) Fallure to comply with a lawful
order issued by a Federal employee
acting pursuant to these regulations
shall be considered as interference
with that employee while engaged in
the performance of their official
duties. Such interference with a Fed-
eral employee includes fallure to pro-
vide a correct name, address or other
identification upon request of the Fed-
eral employee, when that employee is
authorized by the District Engineer to
issue citations in the performance of
the employees official duties.

§327.25 Violation of rules and regula-
tions.

(a) Any person who violates the pro-
visions of these regulations, other
than for a fallure to pay authorized
recreation use fees as separately pro-
vided for in § 327.23, may be punished
by a fine of not more than $500 or im-
prisonment for not more than six
months or both and may be tried and
sentenced in accordance with the pro-
visions of section 3401 of title 18
U.S.C. Persons designated by the Dis-
trict Engineer shall have the authority
to issue a citation for violation of
these regulations, requiring the ap-
pearance of any person charged with
the violation to appear before the
United States Magistrate within whose
jurisdiction the affected water re-
sources dcvelopment project is located.
(16 U.S.C. 460d).

(b) Any person who commits an act
against any official or employee of the
U.S. Army Corps of Engineers that is a
crime under the provisions of section
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1114 or section 111 of title 18 U.S.C.

under provisions of pertinent state ls
may be tried and sentenced as furth
provided in Federal or state law, as t!
case may be.

§327.26 State and local laws.

Except as otherwise provided here
or by Federal law or regulation, sta
and local laws and ordinances sh:
apply on project lands and water
This includes, but is not limited t
state and local laws and ordinanc
governing:

(8) Operation and use of motor ver.
cles, vessels, and aircraft,;

(b) Hunting, fishing and trapping;

(c) Use of firearms or other weapor

(d) Civil disobedience and crimin
acts; and,

(e) Littering, sanitation and poll
tion.

These state and local laws and ord
nances are enforced by those state an
local enforcement agencies establishe
and authorized for that purpose.

86 327.27—327.29 [Reserved]

§ 327.30 Shoreline Management on Civ
Works Projects.

(a) Purpose. The purpose of this re;

- ulation is to provide policy and guic

ance on management of shorelines ¢
Civil Works projects where 36 CF}
part 327 is applicable.

(b) Applicability. This regulation i
applicable to all field operating ager
cies with Civil Works responsibilitie
except when such application woul
result in an impingement upon exis:
ing Indian rights,

(c) References. (1) Section 4, 194
Flood Control Act, as amended (1
U.S.C. 460d).

(2) The Rivers and Harbors Act ¢
1894, as amended and supplemente
(33USC 1

(3) Section 10, River and Harbor Ac
of 1898 (33 U.S.C. 403).

(4) National Historic Preservatio:
Act of 1966 (Pub. L. 89-665; 80 Stat
915) as amended (16 U.5.C. 470 et seq.

(5) The National Environments
Policy Act of 1969 (42 U.S.C. 4321, ¢
seq.).

(6) The Clean Water Act (33 U.B.C
1344, et seq.).
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¢7) The Water Resources Develop-
ment Act of 1986 (Pub. L. 99-882).

(8) Title 36, chapter III, part 327,
Code of Federal Regulations, “Rules
and Regulations Governing Public Use
of Water Resource Development
Projects Administered by the Chief of
Englneers.”

(9) Executive Order 12088 (13 Oct.

18).
(10) 33 CFR parts 320-330, "Regula-
tory Programs of the Corps of Engi-

neers.

(11) ER 1130-2-400, "Management of
Natural Resources and Outdoor Recre-
ation at Civil Works Water Resource
Projects.”

(12) EM 385-1-1, “Safety and Health
Requirements Manual.”

(d) Policy. (1) It is the policy of the
Chief of Engineers to protect and
manage shorelines of all Civil Works
water resource development projects
under Corps jurisdiction in & manner
which will promote the safe and
healthful use of these shorelines by
the public while maintaining environ-
mental safeguards to ensure a quality
resource for use by the public. The ob-
jectives of all management actions will
be to achieve a bzlance between per-
mitted private uses and resource pro-
tection for general public use. Public
pedestrian access to and exit from
these shorelines shall be preserved.
For projects or portions of projects
where Federal real estate interest is
limited to easement title only, man-
agement actions will be appropriate
within the limits of the estate ac-
quired.

(2) Private shoreline uses may be au-
thorized in designated areas consistent
with approved use allocations specified
in Shoreline Management Plans.
Except to honor written commitments
made prior to publication of this regu-
lation, private shoreline uses are not
allowed on water resource projects
where construction was initiated after
December 13, 1974, or on water re-
source projects where no private
shoreline uses existed as of that date.
Any existing permitted facilities on
these projects will be grandfathered
unt{l the facilities fail to meet the cri-
teria set forth in § 327.30(h).

(3) A Shoreline Management Plan,
as described In § 327.30(e), will be pre-
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pared for each Corps project where
private shoreline use is allowed. This
plan will honor past written commit-
ments. The plan will be reviewed at
least once every five years and revised
as necessary. Shoreline uses that do
not interfere with authorized project
purposes, public safety concerns, vio-
late local norms or result in significant
environmental effects should be al-
lowed unless the public participation
process identifies problems in these
areas. If sufficient demand exists, con-
sideration should be given to revising
the shoreline allocations (e.g. in-
creases/decreases). Maximum public
participation will be encouraged as set
forth in §327.30(e)6). Except to
honor written commitments made
prior to the publication of this regula-
tion, shoreline management plans are
not required for those projects where
construction was initiated after De-
cember 13, 1974, or on projects not
having private shoreline use as of that
date. In that case, a statement of
policy will be developed by the district
commander to present the shoreline
management policy. This policy state-
ment will be subject to the approval of
the division commander. For projects
where two or more agencies have 4uris-
diction, the plan will be cooperatively
prepared with the Corps as coordina-
tor.

(4) Where commercial or other
public launching and/or moorage fa-
cilities are not avallable within a rea-
sonable distance, group owned moor-
ing facilities may be allowed in Limit-
ed Development Areas to limit the
proliferation of individual facilities.
Generally only one permit will be nec-
essary for a group owned mooring fa-
cility with that entity, if incorporated,
or with one person from the organiza-
tion designated as the permittee and
responsible for all moorage spaces
within the facility. No charge may be
made for use of any permitted facility
by others nor shall any commercial ac-
tivity be engaged in thereon.

(5) The issuance of a private shore-
line use permit does not convey any
real estate or personal property rights
or exclusive use rights to the permit
holder. The public's right of access
and use of the permit area must be
maintained and preserved. Owners of
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permitted facilities may take neces-
sary precautions to protect their prop-
erty from theft, vandalism or trespass,
but may in no way preclude the public
right of pedestrian or vessel access to
the water surface or public land adja-
cent to the facility.

(68) Shoreline Use Permits will only
be issued to individuals or groups with
legal right of access to public lands.

(e) Shoreline Management Plan—

(1) General The policies outlined in
§327.30(d) will be Iimplemented
through preparation of Shoreline
Management Plans, where private
shoreline use is allowed.

(2) Preparation. A Shoreline Man-
agement Plan is prepared as part of
the Operational Management Plan. A
moratorium on accepting applications
for new permits may be placed in
effect from the time an announcement
of creation of & plan or formal revision
of a plan is made unti] the action is
completed.

(3) Approval Approval of Shoreline
Management Plans rests with division
commanders. After approval, one copy
of each project Shoreline Manage-
ment Plan will be forwarded to HQU-
SACE (CECW-ON) WASH DC 20314-
1000. Copies of the approved plan will
als0 be made available to the public.

(4) Scope and Formal The Shoreline
Management Plan will consist of &
map showing the shoreline allocated
to the uses listed In § 327.30(eX6), re-
lated rules and regulations, a discus-
sion of what areas are open or closed
to specific activities and facllities, how
to apply for permits and other infor-
mation pertinent to the Corps man-
agement of the shoreline. The plan
will be prepared in sufficient detail to
ensure that it is clear to the public
what uses are and are not allowed on
the shoreline of the project and why.
A process will be developed and pre-
sented in the Shoreline Management
Plan that prescribes a procedure for
review of activities requested but not
specifically addressed by the Shoreline
Management Plan.

(5) Shoreline Alocation. The entire
shoreline will be allocated within the
classifications below and delineated on
& map. Any action, within the context
of this rule, which gives a special privi-
Jege te an individwal or group of imdi-
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viduals on land or water at a Cc
project, that precludes use of th
lands and waters by the gen:
public, is considered to be priv
shoreline use. Shoreline allocat!
cover that land and/or water exte
ing from the edge of the water and

terward with the exception of allc
tions for the purpose of vegetat
modification which extends landw:
to the project boundary. These allo
tions should complement, but certa
ly not contradict, the land classifi
tions In the project master plan.
map of sufficient size and scale

clearly display the shoreline allo
tions will be conspicuously display
or readily available for viewing in t
project administration office and v
serve as the authoritative referen
Reduced or smaller scale maps may
developed for public dissemination t
the information contained on th
must be identical to that contained
the display map In the project adm
istration office. No changes will

made to these maps except throu
the formal update process. Distr
commanders may add specific cc
straints and identify areas havi
unique characteristics during the pl
preparation. review, or updating prs
ess in addition to the allocation clas
fications described below.

(1) Limited Development Areas. Li
ited Development Areas are the
areas in which private facilities and,
activities may be allowed consiste
with § 327.30(h) and appendix
Modification of vegetation by indiv:
uals may be allowed only following t!
issuance of a permit in accordan
with appendix A. Potential low m
high water conditions and underwat
topography should be carefully eval
ated before shoreline is allocated :
Limited Development Area.

(i) Public Recreation Areas. Pub.
Recreation Areas are those areas de¢
ignated for commercial concessionai
facilities, Federal, state or other simr
lar public use. No private shoreline u:
facilities and/or activities will be pe
mitted within or near designated «
developed public recreation areas. Tt
term “near” depends on the terral
rosd system, and other local cend
tions, s0 actual distances must be e
tablished om & case by case basle |
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each project Shoreline Management
. No modification of land forms or
vegetation by private individuals or
ups of individuals is permitted in
public recreation areas.

(iif) Protected Shoreline Areas. Pro-
tected Shoreline Areas are those areas
designated to maintain or restore aes-
thetic, fish and wildlife, cultural, or
other environmental values. Bhoreline
may also be so designated to prevent
development in areas that are subject
to excessive siltation, erosion, rapid
dewatering, or exposure to high wind,
wave, or current action and/or in
areas in which development would
interfere with navigation. No Shore-
line Use Permits for floating or fixed
recreation facilities will be allowed In
protected areas. Some modification of
vegetation by private individuals, such
as clearing & narrow meandering path
to the water, or limited mowing, may
be allowed only following the issuance
of a permit if the resource manager
determines that the activity will not
adversely impact the environment or
physical characteristics for which the
ares was designated as protected. In
making this determination the effect
on water quality will also be consid-
ered. :

(iv) Prohibited Access Areas. Prohib-
ited Access Areas are those In which
public access is not allowed or is re-
stricted for health, safety or security
reasons. These could include hazard-
ous areas near dams, spillways, hydro-
electric power stations, work areas,
water intake structures, etc. No shore-
line use permits will be issued in Pro-
hibited Access Areas.

(8) Public Pearticipation. District
commanders will ensure public partici-
pation to the maximum practicable
extent in Shoreline Management Plan
formulation, preparation and subse-
quent revisions. This may be accom-
plished by public meetings, group
workshops, open houses or other
public involvement techniques. When
master plan updates and preparation
of the Shoreline Management Plans
are concurrent, public participation
may be combined and should consider
all aspects of both plans, including
shoreline allocation classifications.
Public participation will begin during
the initial formulation stage and must
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be broad-based to cover all aspects of
public interest. The key to successful
implementation is an early and contin-
ual public relations program. Projects
with significant numbers of permits
should consider developing computer-
ized programs to facilitate exchange of
information with permittees and to
improve program efficiency. Special
care will be taken to advise citizen and
conservation organizations; Federal,
state and local natural resource man-
agement agencies;, Indian Tribes, the
media; commercial concessionaires;
congressional liaisons; adjacent land-
owners and other concerned entities
during the formulation of Shoreline
Management Plans and subsequent re-
visions. Notices shall be published
prior to public meetings to assure
maximum public awareness. Public no-
tices shall be issued by the district
commander allowing for a minimum of
30 days for receipt of written public
comment in regard to the proposed
Shoreline Management Plan or any
major revision thereto.

(7) Periodic Review. Shoreline Man-
agement Plans will be reviewed peri-
odically, but no less often than every
five years, by the district commander
to determine the need for update, If
sufficient controversy or demand
exists, consideration should be given,
consistent with other factors, to a
process of reevaluation of the shore-
line allocations and the plan. When
changes to the Shoreline Management
Plan are needed, the plan will be for-
mally updated through the public par-
ticipation process. Cumulative envi-
ronmental impacts of permit actions
and the possibility of preparing or re-
vising project NEPA documentation
will be considered. District command-
ers may make minor revisions to the
Shoreline Management Plan when the
revisions are consistent with policy
and funds for a complete plan update
are not available. The amount and
type of public involvement needed for
such revision is at the discretion of the
district commander.

(f) Instruments for Shoreline Use. In-
struments used to authorize private
shoreline use facilities, activities or de-
velopment are as follows:

(1) Shoreline Use Permits. (i) 8hore-
line Use Permits are issued and en-
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forced in accordance with provisions
of 36 CFR 3217.19.

(i) Bhoreline Use Permits are re-
quired for private structures/activities
of any kind (except boats) in waters of
Civil Works projects whether or not
such waters are deemed navigable and
where such waters are under the pri-
mary jurisdiction of the Secretary of
the Army and under the management
of the Corps of Engineers.

(111) Shoreline Use Permits are re-
quired for non-floating structures on
waters deemed commercially non-navi-
gable, when such waters are under
management of the Corps of Engi-
neers.

(iv) Shoreline Use Permits are also
required for land vegetation modifica-
tion activities which do not involve dis-
ruption to land form.

(v) Permits should be issued for a
term of five vears. To reduce adminis-
tration costs, one year permits should
be issued only when the location or
nature of the activity requires annual
reissuance.

(vi) S8horeline Use Permits for ero-
sion control may be issued for the life
or period of continusl ownership of
the structure by the permittee and
his/her legal spouse.

(2) Department of the Army Permils.
Dredging. construction of fixed struc-
tures, including fills and combinsation
fixed-floating structures and the dis-
charge of dredged or fill material in
waters of the United States will be
evaluated under authority of section
10, River and Harbor Act of 18989 (33
U.S.C. 403) and section 404 of the
Clean Water Act (33 U.S.C. 1344). Per-
mits will be issuea where appropriate.

(3) Real Estate Instruments. Com-
mercial development activities and ac-
tivities which Involve grading, cuts,
fills, or other changes in land form, or
establishment of appropriate land-
based support facilities required for
private floating facilities, will continue
to be covercd by a lease, license or
other legal grant issued through the
appropriate real estate element.
Shoreline Management Plans should
identify the types of activities that re-
quire real estate instruments and indi-
cate the general process for obtaining
same. Shoreline Use Permits are not
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required for facilities or activities co
ered by a real estate instrument.

(g) Tranafer of Permits. Shorell
Use Permits are non-transferabl
They become null and void upon sa
or transfer of the permitted facility «
the death of the permittee and hi:
her legal spouse,

(h) Ezisting Facilities Now Unde
Permil Implementation of a Shorelin
Management Plan shall consider exis
ing permitted facilities and prior wri
ten Corps commitments implicit
their issuance. Facilities or activiti
permitted under special provisio:
should be identified in & way that wi
set them apart from other factlities ¢
activities.

(1) Section 6 of Pub. L. 87-140 pr:
vides that no lawfully installed dock o
appurtenant structures shall be
quired to be removed prior to Decen
ber 31, 1988, from any Federal wate
resources reservoir or lake project ad
ministered by the Secretary of th:
Army, acting through the Chief of En
gineers, on which it was located on D«
cember 29, 1981, if such property i
maintained in usable condition, anc
does not occasion a threat to life o
property.

(2) In accordance with sectior
1134(d) of Pub. L. 99-662, any house
boat, boathouse, floating cabin or law
fully Installed dock or appurtenan
structures in place under a valid shore
line use permit as of November 17
1986, cannot be forced to be removec
from any Federal water resources
project or lake administered by the
Secretary of the Army on or after De-
cember 31, 1989, if it meets the three
conditions below except where neces-
sary for immediate use for public pur-
poses or higher public use or for a
navigation or flood control project.

(1) Such property is maintained in &
usable and safe condition,

(i1) Such property does not occasion
a threat to life or property, and

(ii1) The holder of the permit is in
substantial compliance with the exist-
ing permit.

(3) All such floating facilities and
appurtenances will be formally recog-
nized in an appropriate Shoreline
Managemeni Plan. New permits for
these permitted facilities will be issued
to new owners. If the holder of the
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permit falls to comply with the terms
of the permit, it may be revoked and
the holder required to remove the
structure, In accordance with the
terms of the permit as to notice, time,
and appeal.

(1) Facility Mainienance. Permitted
facilities must be operated, used and
maintained by the permittee in a safe,
healthful condition at all times. If de-
termined to be unsafe, the resource
manager will establish together with
the permittee & schedule, based on the
seriousness of the safety deficiency,
for correcting the deficiency or having
it removed, at the permittee’s expense.
The applicable safety and health pre-
scriptions In EM 385-1-1 should be
used as a guide.

() Density of Development The den-
sity of private floating and fixed recre-
ation facilities will be established in
the Shoreline Management Plan for
all portions of Limited Development
areas consistent with ecological and
aesthetic characteristics and prior
written commitments. The facility
density in Limited Development Areas
should, if feasible, be determined prior
to the development of adjacent private
property. The density of facilities will
not be more than 50 per cent of the
Limited Development Area in which
they are located. Density will be meas-
ured by determining the linear feet of
shoreline as compared to the width of
the facilities in the water plus associ-
ated moorage arrangements which re-
strict the full unobstructed use of that
portion of the shoreline. When a Lim-
ited Development Area or a portion of
2 Limited Development area reaches
maximum density, notice should be
given to the public and facility owners
in that area that no additional facili-
ties will be allowed. In all cases, suffi-
cient open area will be maintained for
safe maneuvering of watercraft. Docks
should not extend out from the shore
more than one-third of the width of a
cove at normal recreation or multipur-
pose pool. In those cases where cur-
rent density of development exceeds
the density level established in the
Shoreline Management Plan, the den-
sity will be reduced to the prescribed
level through attrition.

(k) Permit Fees. Fees associated with
the Shoreline Use Permits shall be
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paid prior to issuing the permit in ac-
cordance with the provisions of
§ 327.30(cX1). The Fee Schedule is
published in § 327.31.

ArreNDIX A TO § 327.30—CUIDELINES FOR
GrarTiNG SHORELINE Use PERMITS

1. General

a. Decisions regarding permits for private
floating recreation facilities will consider
the operating objectives and physical char-
acteristics of each project. In developing
8koreline Management Plans, district com-
manders will give consideration to the ef-
fects of added private boat storage facilities
on commercial concessions for that purpose.
Consistent with established policles, new
commercial concessions may be alternatives
to additional limited development shoreline.

b. Permits for individually or group owned
shoreline use facilities may be granted only
in Limited Development Areas when the
sites are not near commercial marine serv-
fces and such use will not despoll the shore-
line nor inhibit public use or enjoyment
thereof. The installation and use of such fa-
cilities will not be In conflict with the pres-
ervation of the natural characteristics of
the shoreline nor will they result in signifi-
cant environmental damage. Charges will be
made for Shoreline Use Permits in accord-
ance with the separately published fee
schedule.

¢. Permits may be granted within Limited
Development Areas for ski jumps, floats,
boat moorage facilities, duck blinds, and
other private floating recreation facilities
when they will not create a safety hazard
and Inhibit public use or enjoyment of
project waters or shoreline. A Corps permit
is not required for temporary lce fishing
shelters or duck blinds when they are regu-
lated by a state program. When the facility
or activity is authorized by a shoreline use
permit, a separate real estate instrument is
generally not required.

d. Group owned boat mooring facilities
may be permitted In Limited Development
Areas where practicable (e.g. where phys-
fcally feasible In terms of access, water
depths, wind protection, ete.).

2. Applications for Shoreline Use Permils

8. Applications for private Shoreline Use
Permits will be reviewed with full consider-
ation of the policies set forth In this and
referenced regulations, and the Shoreline
Management Plan. Fees associated with the
Bhoreline Use Permit shall be paid prior to
issuing the permit. Plans and specifications
of the proposed facility shall be submitted
and approved prior Lo the start of construc-
tion. Submissions should include engineer-
ing details, structural design, anchorage
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method, and construction materials; the
type, size, location and ownership of the fa-
cllity; expected duration of use; and an indi-
cation of willingness to abide by the applica-
ble regulations and terms and conditions of
the permit. Permit applications shall also
identlfy and locate any land-based support
facllities and any speclfic safely consider-
ations.

b. Permits will be issued by the district
commander or his/her authorized repre-
sentative on ENG Form 4264-R (Applica-
tion for Shoreline Use Permit) (appendix
B). Computer generated forms may be sub-
stituted for ENG Form 4284-R provided all
Information is included. The computer gen-
erated form will be designated, "ENG Form
4264-R-E, Oct 87 (Electronic generation ap-
proved by USACE, Oct 87)".

¢. The following are guides to issuance of
Bhoreline Use Permits:

(1) Use of boat mooring facilities, includ-
ing piers and boat (shelters) houses, will be
limited to vessel or watercraft mooring and
storage of gear essential to vessel or water-
craft operation.

(2) Private floating recreation facilities,
including boat mooring facilities shall not
be constructed or used for human habita-
tion or in a manner which gives the appear-
ance of converting Federal public property
on which the facility is located to private,
exclusive use. New docks with enclosed sides
(l.e. boathouses) are prohibited.

(3) No private floating facility will exceed
the minimum size required to moor the
owner's boat or boats plus the minimum size
required for an enclosed storage locker of
oars, life preservers and other items essen-
tial to watercraft operation. Specific size
limitations may be established in the
project Shoreline Management Plan.

(4) All private floating recreation facilities
Including boat mooring facilities will be con-
structed in accordance with plans and speci-
fications, approved by the resource manag-
er, or a written certification from a licensed
engineer, stating the facility is structurally
safe will accompany the injtial submission
of the plans and specifications.

(5) Procedures regarding permits for indi-
vidual facilities shall also apply to permits
for non-commercial group mooring facili-
ties.
(8) Facllities attached to the shore shall
be securely anchored by means of moorings
which do not obstruct the free use of the
shoreline, nor damage vegetation or other
natural features. Anchoring to vegetation is
prohibited.

(7) Electrical service and equipment lead-
ing to or on private mooring facilities must
not pose & safety hazard nor conflict with
other recreational use. Electrical installa-
tions must be weatherproof and meet all
current applicable eleetrical codes and regu-
Iations. The facility must be equipped with
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quick disconnect fittings mounted abovt
flood pool elevation. All electrical inst:
tions must conform to the National Ele:
Code and all state, and local codes and r
lations. In those states where electric
are licensed, registered, or otherwilse c
fied, & copy of the electrical certifica
must be provided to the resource man:
before & Bhoreline Use Permit can be is
or renewed. The resource manager will
quire immediate removal or disconnec!
of any electrical service or equipment th:
not certified (If appropriate), does not n
code, or is not safely maintained. All
electrical lines will be installed ur
ground. This will require a separate
estate instrument for the service righ:
way. Existing overhead lines will be allov
as long as they meet all applicable elect:
codes, regulations and above guideline:
Include compatibility and safety relate«
fluctuating water levels.

(8) Private floating recreation faclli
will not be placed 50 as to interfere with
suthorized project purposes, including n
gation, or create a safety or health haz:

(9) The district commander of his/her
thorized representative may place spe.
conditions on the permit when deemed r
eSSATY.

(10) Vegetation modification, includ
but not limited to, cutting, pruning, che
cal manipulation, removal or seeding by |
vate Individuals is allowed only in th:
areas designated as Limited Developm:
Areas or Protected Shoreline Areas. An
isting (as of July 1, 18987) vegetation mod
cation permit, within a shoreline allocat
which normally would not allow vegetat
modification, should be grandfathered. P
mittees will not create Lhe appearance
private ownership of public lands.

(11) The term of a permit for vegetat)
modification will be for five years. Whe
possible, such permits will be consolidat
with other shoreline management perm
into & single permit. The district commar
er is authorized to Issue vegetation modi
cation permits of less than five years
one-time requests or to aid in the consolid
tion of shoreline management permits.

(12) When issued a permit for vegetati
modification, the permittee will delinea
the government property line, as survey:
and marked by the government, in a cle.
but unobtrusive manner approved by tt
district commander and in accordance wit
the project Shoreline Management Pla
and the conditions of the permit. Other a
joining owners may also delineate tr
common boundary subject to these samr
conditions. This delineation may includ:
but is not limited to, boundary plantin
and fencing. The delineation will be accor.
plished at no cost to the government.
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(13) No permit will be lssued for vegeta-
tion modification in Protected Bhoreline
Areas until the environmental impacts of
the proposed modification are assesed by
the resource manager and it has been deter-
mined that no significant adverse impacts
will result. The effects of the wopued
modification on water quality will also be
considered in making this determination.

(14) The original of the completed permit
.ppllcatlon is 1o be retained by the permit-
tee. A duplicate will be retained in the re-
source manager's office.

3. Permil Revocation

Permits may be revoked by the district
commander when it is determined that the
public interest requires such revocation or
when the permittee falls to comply with
terms and conditions of the permit, the
ghoreline Management Plan, or of this reg-
ulation. Permits for duck blinds and ice fish-
ing shelters will be issued to cover a period
not to exceed 30 days prior to and 30 days
after the season.

4. Removal of Facilities

Facilities not removed when specified in
the permit or when requested after termina-
tion or revocation of the permit will be
treated as unauthorized structures pursuant
to 36 CFR 327.20.

5. Poating of Permil Number

Each district will procure §° x 8° or larger
printed permit tags of light metal or plastic
for posting. The permit display tag shall be
posted on the facility and/or on the land
area covered by the permit, so that it can be
visually checked, with ease in accordance
with instructions provided by the resource
manager. Facllities or activities permitted
under special provisions should be identified
in & way that will set apart from other fa-
cilities or activities.

ArrENDIX B TO § 327.30—APPLICATION POR
SHorevine Usk PErMIT [RESERVED)

Arrrypix C TO § 327.30—8HORELINE UsE
PraumiT CONDITIONS

1. This permit is granted solely to the ap-
plicant for the purpose described on the at-
tached permit.

2. The permittee agrees to and does
hereby release and agree to save and hold
the Government harmless from any and all
causes of action, suits at law or equity, or
claims or demands or from any llabflity of
any nature whatsoever for or on account of
any damages to persons or property, includ-
ing a permitted facility, growing out of the
ownership. construction, operation or main-
tenance by the permittee of the permitted
facilities and/or activities.
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3. Ownership, construction, operation, use
and maintenance of a permitted facility are
subject to the Government's navigation ser-
vitude.

4. No attempt shall be made by the per-
mittee to forbid the full and free use by the
public of all public #aters and/or lands at
or adjacent to the permitted facility or to
unreasonably interfere with any authorized
project purposes, including navigation In
connection with the ownership, construc-
tion, operation or maintenance of a permit-
ted facllity and/or sctivity.

8. The permitiee agrees that if subsequent
operations by the Government require an
alteration in the location of a permitted fa-
cllity and/or activity or If in the opinion of
the district commander a permitted facility
and/or activity shall eause unreasonable ob-
struction to navigation or that the public in-
terest so requires, the permittee shall be re-
quired, upon written notice from the district
commander to remove, alter, or relocate the
permitted facllity, without expense to the
QGovernment.

8. The Government shall in no case be
liable for any damage or injury to a permit-
ted facility which may be caused by or
result from subsequent operations under-
taken by the Government for the improve-
ment of navigation or for other lawful pur-
poses, and no claims or right to compensa-
tion shall sccrue from any such damage.
This includes any damage that may occur to
private property if a facility is removed for
noncompliance with the conditions of the

t

7. Ownership, construction, operation. use
and maintenance of a permitted facility
and/or activity are subject to all applicable
Federal, state and local laws and reguls-
tions. Fallure to abide by thece applicable
laws and regulations may be cause for revo-
cation of the permit.

8. This permit does not convey any prop-
erty rights either in real estate or material;
and does not authorize any Injury to private
property or invasion of private rights or any
infringement of Federal, state or local laws
or regulations, nor does it obviate the neces-
sity of obtaining state or local assent re-
quired by law for the construction, oper-
ation, use or maintenance of a permitted fa-
cility and/or activity.

9. The permittee agrees to construct the
facility within the time limit agreed to on
the permit issuance date. The permit shall
become null and void If construction is not
completed within that period. Purther, the
permittee agrees to operate and maintain
any permitted facllity and/or sactivity In a
manner so as to provide safety, minimize
any adverse impact on fish and wildlife
habitat, natural, environmental, or cuitural
resources values and in & manner 50 as to
minimize the degradation of water quality.
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10. The permittee shall remove a permit-
ted facility within 30 days. at his/her ex-
pense, and restore the waterway and lands
to s condition accepted by the resource
manager upon termination or revocation of
this permit or If the permittee ceases L0 use,
operate or maintain a permitted facllity
and/or activity. If the permittee falls to
comply to the satisfaction of the resource

. the district commander may
remove the facility by contract or otherwise
and the permittee agrees to pay all costs in-
curred thereof.

11. The use of a permitted boat dock facil-
ity shall be limited to the mooring of the
permittee’s vessel or watercraft and the
storage, in enclosed locker facilities, of his/
her gear essential to the operstion of such
vesse] or watercraft.

12, Neither a permitted facllity nor any
houseboat, cabin cruiser, or other vessel
moored thereto shall be used as a place of
habitation or as a full or part-time residence
or in any manner which gives the appear-
ance of converting the public property, on
which the facility is located, to private use.

13. Facilities granted under this permit
will not be leased, rented, sub-let or provid-
ed Lo others by any means of engaging In
commercial activity(s) by the permittee or
his/her agent for monetary gain. This does
not preciude the permittee from selling
total ownership to the facility.

14. On all new docks and boat mooring
buoys, fotation shall be of materials which
will not become waterlogged. Is not subject
to damage by animals, is not subject to dete-
rioration upon contact with petroleum prod-
ucts (gasoline, diesel fuel, oil, or other caus-
tic substances) and will not sink or contaml-
nate the water If punctured. No metal-cov-
ered or injected drum flotation will be al-
lowed. Foam bead flotation may be author-
ized by the district commander If it is en-
cased In a protective coating to prevent de-
terioration with resultant loss of beads. Ex-
isting fiotation will be authorized until it
has severely deteriorated and is no longer
serviceable or capable of supporting the
structure, at which time it should be re.
placed with approved flotation.

15. Permitted facilities and activities are
subject to periodic Inspection by authorized
Corps representatives. The resource manag-
er will notify the permittee of uny deficien-
cies and together establish a schedule for
thelr correction. No deviation or changes
from approved plans will be allowed without
prior written approval of the resource man-
ager.

16. Floating Iacilities shall be securely at-
tached to the shore in sccordance with the
approved plans by means of moorings which
do not obstruct general public use of the
shoreline or adversely affect the natural
terrain or vegetation. Anchoring to vegeta-
tion is prohibited.

36 CFR Ch. Il (7-1-91 Editi.

17. The permit display tag shall be po:
on the permitted facility and/or on the I:
areas covered by the permit so that it car
visually checked with ease In sccords
with instructions provided by the resou
manager.

18. No vegetation other than that ;
scribed in the permit will be damaged,
stroyed or removed. No vegetation of :
kind will be planted, other than that spec
cally prescribed in the permit.

19. No change (n land form such as gr.
ing, excavation or filling is suthorized
this permit.

20. This permit is non-transferable. Uj
the sale or other transfer of the permit:
facility or the death of the permittee a
hlilher legal spouse, this permit is null &
vold,

21, By 30 days written notice, malled
the permittee by certified letter, the distr
commander may revoke this permit whe
ever the public interest necessitates su
revocation or when the permitiee falls
comply with any permit condition or ter
The revocation notice shall specify the r.
sons for such action. 1f the permittee
quests & hearing in writing to the distr
commander through the resource manag
within the 30-day period, the district co
mander shall grant such hearing at the e:
liest opportunity. In no event shall
hearing date be more than 80 days from t
date of the hearing request. Following t.
hearing, a written decision will be render
and a copy mailed to the permitiee by cer
fied letter.

22 Notwithstanding the conditions eit
in condition 21 above, if in the opinion
the district commander, emergency circu
stances dictate otherwise, the district co
mander may summarily revoke the permit

23. When vegetation modification «
these lands is accomplished by chemic
means, the program will be in accordan:
with appropriate Federal, state and loc
laws, rules and regulations.

24. The resource manager or his/her a
thorized representative shall be allowed °
cross the permittee’s property, as necessa:
to inspect facilities and/or activities und«
permit.

25. When vegetation modification is »
lowed, the permittee will delineate the go
ernment property line in a clear, but unoi
trusive manner approved by the resourc
manager and in accordance with the projec
Shoreline Management Plan.

26. If the ownership of a permitted facil.
ty is sold or transferred, the permittee o
new owner will notify the Resource Manag
er of the action prior to finalization. Th
new owner must apply for a Shoreline Us:
Permit within 14 days or remove the facilit,
and restore the use ares within 30 day:
from the date of ownership transfer.
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1. If permitted facilities are removed for
storage Or extensive maintenance, the re-
pource manager may require all portions of
the facility be removed from public proper-
ty.

Arropix D 10 § 327.30—Praair—
[ReszzvED)

(556 FR 30897, July 27, 1990, as amended at
88 FR 29587, June 28, 1991)

ErrecTivE DaT® NoTE: At 86 FR 20587,
June 28, 1991, § 327.30 was amended by re-
vising the last sentence of paragraph (k), ef-
fective October 1, 1991. For the convenience
of the user, the superseded Lext appears as
follows:

$327.30 Bhoreline Management on Civil Works
Projecta.

(k) * * * The fee schedule will be pub-
lished separately.

L] L] (] ] .

§32731 Bhoreline Management fee sched-
ule.

(a) Applicability. This fee schedule
iz applicable to all permits issued in
accordance with § 327.30, Shoreline
Management at Civil Works Projects.

(b) General (1) Permits will be
issued for a five year period to reduce
costs to the permittee. To reduce ad-
ministrative workload, projects may
elect to issue a permit for a term less
than five years. The new fees will not
be assessed until the expiration of a
valid permit.

(2) When an applicant receives a
permit that covers more than one ac-
tivity and/or facllity, only a single
permit covering the activities/facllities
will be issued. A one time fee will be
charged for all permit activities/facili-
ties which are simultaneously author-
ized as if the permit was for a single
activity /facility. If both a moorage fa-
cllity and vegetation modification are
authorized concurrently under one
permit, only the fee for a moorage fa-
cility will be charged. This will apply
to permit renewals as well as new ac-
tivities/facilities.

(3) Similarly, if multiple activities/
facilities are authorized under a single
permit renewal, only one periodic fee
will be charged for each year of the

§327.31

permit as {f the permit was for a single
activity /factlity.

(4) If one or more activity/facility
modifications are authorized. on a
permit which contains multiple activi-
ties/facilities, & one time activity/fa-
cllity modification will apply. No peri-
odic inspection fees will be charged for
activity /facllity modifications.

(5) No periodic inspection fee will be
charged for facllity modifications.

(8) This fee schedule does not affect
the fees charged for real estate instru-
ments. Those fees are established by a
separate regulation.

(7) This fee schedule reflects a por-
tion of the administrative costs to
manage the program, and includes
base labor, fringe benefits, overhead,
equipment, materials and supplies.
This fee achedule enables the govern-
ment to recover a greater portion of
the cost of administering the shoreline
management program.

(8) This fee schedule insures thst
those individuals or groups deriving
the most benefit from shoreline man-
agement are paying a larger portion of
the administrative cost of the pro-

gram,

(9) The one time fee is necessary to
recover a portion of the cost associat-
ed with the initial administration of
new permits, permit modifications and
new owner permit reassignments.

(10) Payment of the Facility Modifi-
cation Fee will not change the expira-
tion date of the Shoreline Manage-
ment Permit.

(11) A Facility Modification Permit
will only be issued to a current holder
of a Shoreline Management Permit.
Current permit holders have already
paid a periodic fee, therefore no addi-
tional periodic fees will be paid for the
duration of the permit.

(12) There is no separate fee for
community docks. In the case of multi-
owner facilities any reassignment of
an individual owner will be done free
of charge.

(13) Fees will not be assessed for ero-
sion control permits because the gov-
ernment, the public, and the permittee
all benefit directly or indirectly from
the construction of erosion control
structures.

(14) No refunds will be made for any
unused portions of permits terminated
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by the permittee before the permit ex-
piration date. A refund may be issued
if the permit is terminated by the gov-
ernment.

(15) The 50% fee reduction to senior
citizens avallable through the Golden
Age and Golden Access programs does
?ot apply to shoreline management

ees.

(16) The “one time fees” will be re-
qQuired each time an application is
made for a specific activity/facility.

(17) Co-permit holders, other than
husband and wife, are not allowed.

(18) Definitions:

New facility—A facility for which a
permit has expired or where no fu:lll-
ty has previously existed.

New owner—The reassignment of an
existing permit (other than single
permit holder in a multi-slip communi-
ty dock) to a different person.

Vegpetation modification new
permit—A vegetation modification for
which a permit has expired or where
no vegetation modification has previ-
ously existed.

Vepelation modification—New
owner—An existing permit for a new
adjacent land owner or reassignment
of an existing permit to a different ad-
Jacent landowner.

Vegetation modification—Change—
Any substantial change as defined by
the project Shoreline Management
Plan, to an existing vegetation modifi-
cation permit.

Facility mod{fication—Any substan-
tial change, as defined by the project
Shoreline Management Plan, to an ex-
isting permit or, replacement of an ex-
isting facility.

Permit renewal—The term of an ex-
isting permit has expired and the ac-
tivity/facility is being reauthorized,
without change, under a new permit.

(c) Fee schedule. The fee schedule is
as follows:

Penodic fes®

{H

g8 '§§
88 o8
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Ona Tomi &
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L] 13
Parit renewsl ... LRV — ™
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[58 FR 29587, June 28, 1991)

Errsctive Date Note At 56 FR 20587,
June 38, 1991, § 327.3]1 was added, effective
October 1, 1981.
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PART 261—PROHIBITIONS

Svbpert A—Generel Probibd tons

Bec.

361.1 Bcope.

261.1a Special use authorizations, com-
tracts and operating plans.

381.1b  Penalty.

261.2 Definitions.

261.3 Interfering with a Forest Officer, vol-
unteer, or human resource program en-
rollee or giving false report to a Forest
Officer.

261.4 Disorderly conduct.

261.5 Pire.

261.6 Timber and other forest products.

261.7 Livestock.

261.8 PFish and wildlife.

281.9 Property.

201.10 Occupancy and use.

261.11 Banitation.

261.12 Porest development roads and trails.

261.13 Use of vehicles off roads.

261.14¢ Developed recreation sites.

281.15 Admission, recreation use and spe-
cial recreation permit fees.

261.16 National Forest Wilderness.

261.17 Boundary Waters Canoe Area Wil
derness.

261.18 Pacific Crest National Scenic Trall.
361.19 National Forest primitive areas.
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Bec.
281.20 Unauthorized use of “S8mokey Bear"
and “Woodsy Owl' symbol.

261.21 Wid freeroaming horses and
burros.

Subpart B—Prehibitiens in Areas Designated

by Order

261.50 Orders.

261.51 Posting.

261.52 Fire.

261.53 Special closures.

261.54 Forest development roads.

261.55 Forest development tralls.

261.56 Use of vehicles off forest develop-

ment roads.
261.57 National Forest wilderness.
261.58 Occupancy and use.

Subpart C—Prohibitions in Reglons

261.70 Issuance of regulations.

261.71 Regulations applicable to Region 1,
Northern Region, as defined in § 200.2.
[Reserved]

281.72 Regulations applicable to Region 2,
Rocky Mountain Region, as defined in
§ 200.2. [Reserved)

261.73 Regulations applicable to Region 3,
Southwestern Reglon, as defined In
§ 200.2. [Reserved)

261.74 Regulations applicable to Region 4,
Intermountain Region, as defined In
§ 200.2. [Reserved)

261.75 Regulations applicable to Region §,
Callfornia Region, as defined in § 200.2.

261.76 Regulations applicable to Region 6,
Pacific Northwest Region, as defined in
§ 200.2. (Reserved)

261.77 Prohibitions in Region B, Southern

Region.

261.78 Prohibitions applicable to Region 8,
Eastern Region, as defined in § 200.2.
261.79 Regulations applicable to Region 10,
Alaska Region, as deflned in § 200.2.

{Reserved]

AvUTHORITY: 16 US.C. 851; 16 US.C. 472, 7
U.S.C. 1011(fx 16 U.B.C. 1346(1); 16 U.B.C.
1133(c)-(d 1)

Source: 42 FR 2957, Jan. 14, 1877, unless
otherwise noted.

Subpart A—General Prohibitions

B 261.1 Scope.

(a) The prohibitions in this part
apply, except as otherwise provided,
when:

(1) An act or omission occurs in the
National Forest System or on a Forest
development road or trail.

(2) An act or omission affects,
threatens, or endangers property of

36 CFR Ch. Ul (7-1-91 Editien)

the United States administered by the
Forest Service.

(3) An act or omission affects,
threatens, or endangers & person
using, or engaged in the protection,
improvement or administration of the
National Forest System or a Forest de-
velopment road or trail.

(4) An act or omission occurs within
the designated boundaries of a compo-
nent of the National Wild and Scenic
Rivers System.

(b) Nothing in this part shall pre-
clude activities as suthorized by the
Wilderness Act of 1964 or the US.
Mining Laws Act of 1872 as amended.

[42 FR 35858, July 13, 1977, as amended at
43 FR 32136, July 25, 1978; 46 FR 33519,
June 30, 1981)

£261.1a Special use authorizations, con-
tracts and operating plans.

The Chief, each Regional Forester,
each Forest Supervisor, and each Dis-
trict Ranger or equivalent officer may
issue special-use authorizations, award
contracts, or approve operating plans
authorizing the occupancy or use of a
road, traifl, aresa, river, lake, or other
part of the National Forest System in
accordance with authority whizh is
delegated elsewhere in this chapter or
in the Forest Service Manual. These
Forest Officers may permit in the au-
thorizing document or approved plan
an act or omission that would other-
wise be a violation of a subpart A or
subpart C regulation or & subpart B
order. In authorizing such uses, the
Forest Officer may place such condi-
tions on the authorization as that offi-
cer considers necessary for the protec-
tion or administration of the National
Forest System, or for the promotion of
public health, safety, or welfare.

(48 FR 25450, June 21, 1984)

§261.1b Penalty.

Any violation of the prohibitions of
this part (261) shall be punished by a
fine of not more than $500 or impris-
onment for not more than six months
or both pursuant to title 16 U.S.C.,
section 551, unless otherwise proviaed.

[46 FR 33519, June 30, 19811

332

150



Forest Servics, USDA

#3612 Definitions.
m'}.'he !ollowinl definitions apply to

ans

remains of prehistoric or hls-
t.crlc human life or activities which are
of archaeological interest and are at
least 50 years of age, and the physical
site, location, or context in which they
are found.

Campfire means a fire, not within
any bullding, mobile home or living ac-
commodation mounted on & motor ve-
hicle, which is used for cooking, per-
sonal warmth, lighting, ceremonial, or
m-theuc purposes. Fire includes camp-

Camping means the temporary use
of National Forest SBystem lands for
the purpose of overnight occupancy
tvithout & permanently-fixed struc-
ure.

Camping equipment means the per-
sonal property used in or suitable for
camping, and includes any vehicle
used for transportation and all equip-
ment in possession of a person camp-

Damaging means to injure, mutllate,
deface, destroy, cut, chop, girdle, dig,
excavate, kill or in any way harm or
disturb.

Developed recreation sife means an
area which has been improved or de-
veloped for recreation.

Forest development road means a
road wholly or partly within or adja-
cent to and serving a part of the Na-
tional Forest Bystem and which has
been included in the Forest Develop-
ment Road System Plan.

Forest development trail means a
trail wholly or partly within or adja-
cent to and serving a part of the Na-
tional Forest System and which has
been included in the Forest Develop-
ment Trail System Plan.

Forest officer means an employee of
the Forest Service.

Historical resource means any struc-
tural, architectural, archaeological, ar-
tifactual or other material remains of
past human life or activities which are
of historical interest and are at least
50 years of age, and the physical site,
location, or context in which they are
found.

§2612

Motorized equipmen( means any ma-
chine activated by a nonliving power
source except small battery-powered
handcarried devices such as flash-
lights, shavers, Geiger counters, and
CAmMEras.

Motor vehicle means any vehicle
which is self-propelled or any vehicle
which is propelled by electric power
obtained from batteries, but not oper-
ated on ralls.

National Forest System includes all
national forest lands and waters re-
served or withdrawn from the public
domain of the United States, national
forest lands and waters nequl.red
through purchase, exchange,
tion, or other means, national rrus
lands and land utilization projects and
waters administered under title ITI of
the Bankhead-Jones Farm Tenant Act
(50 Stat. 525, 7 U.B.C. 1010-1012), and
other lands, waters, or interests there-
in scquired under the Wild and Scenic
River Act (16 U.8.C. 1271-1287) or Na-
tional Trails System Act (16 US.C.
1241-1249).

National Forest wilderness means
those parts of the National Forest
Bystem which were designated units of
the National Wilderness Preservation
System by the Wilderness Act of Sep-
tember 3, 1964, and such other areas
of the National Forest System as are
added to the wilderness system by act
of Congress.

Operating plan means a plan of op-
erations as provided for in 36 CFR
part 228, subpart A, and a surface use
plan of operations as provided for in
36 CFR part 228, subpart E.

Paleontological resource means any
evidence of fossilized remains of multi-
cellular invertebrate and vertebrate
animals and multicellular plants, in-
cluding imprints thereof. Organic re-
mains primarily collected for use as
fuel such as coal and oil are Paleonto-
logical Resources, but are excluded
from the prohibitions under the rule.

Person means natural person, corpo-
ration, company, partnership, trust,
firm, or association of persons.

Permission means oral authorization
by a forest officer.

Permit means authorization in writ-
ing by a forest officer.

Prehistoric resource means any
structural, architectural, archaeologi-
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cal, artifactual or other material re-
mains of past human life or activity
genenally prior to the advent of writ-
ten records and of anthropological in-
terest, and the physical site, location,
or context in which they are found.

Primitlive areas are those areas
within the National Forest System
classified as Primitive on the effective
ga.tla ”o: the Wildernesas Act, Beptember

Publicly nude means nude in any
place where a person may be observed
by another person. Any person is nude
if the person has falled to cover the
rectal area, pubic area or genitals. A
female person is also nude if she has
falled to cover both breasts below a
point immediately above the top of
the areola. Each such covering must
be fully opague. No person under the
age of 10 years shall be considered
publicly nude.

Special-use authorizafion means a
permit, term permit, lease or easement
which allows occupancy, or use rights
or privileges of National Forest
System land.

State means any State, the Common-
wealth of Puerto Rico, and the Dis-
trict of Columbia.

State low means the law of any
State in whose exterior boundaries an
act or omission occurs regardless of
wl;oither State law is otherwise appli-
cable.

Stove fire means a campfire bulilt
inside an enclosed stove or grill, a
portable brazier, or a pressurised
liquid or gas stove, including a space-
heating device.

Unauthorized livestock means any
cattle, sheep, goat, hog, or equine not
definded as a wild free-roaming horse

or burro by §222.20(bX13), which is.

not authorized by permit to be upon
the land on which the livestock is lo-
cated and which is not related to use
authorized by a grazing permit; pro-
vided, that noncommerical pack and
saddle stock used by recreationists,
travelers, other Forest visitors for oc-
casional trips, as well as livestock to be
trailed over an established driveway
when there i3 no overnight stop on
Forest Bervice administered land do
not fall under this definition.

Vehicle means any device in, upon,
or by which any person or property is

36 CPR Ch. Il (7-1-91 Editien)

or may be transported, including any
frame, chassis, or body of any motor
vehicle, except devices used exclusive-;
ly upon stationary ralls or tracks.
Volunteer or hosted enrollee meany,
any person, not & Forest Service em-
ployee, officially participating in a
Forest Bervice human resource pro-,
gram as authorized by an act of Con-
gress and identified to accomplish one
or more of the following objectives:

Private Forest activities.
Wild free-roaming horses and burros
mean all unbranded and unclaimed

burro introduced onto National Forest
Bystem lands on or after December 15,
1871, by accident, negligence, or will-
ful disregard of private ownership. Un-

ous, are also considered as wild and
ir::-mm: if they meet the criteria
ve,

(43 FR 3957, Jan. 14, 1977, as amended at 42
FR 35060, July 13, 1977; 486 FR 33519, June
30, 1981; 47 FR 29230, July 6, 1982, 40 FR
25450, June 24, 1984; 51 FR 1250, Jan. 10,
1986; 55 FR 10452, Mar. 21, 1990)

#261.3 Interfering with a Forest officer,
volunteer, or human resource program
enrollee or giving false report to a
Forest officer.

The following are prohibited:

(a) Threatening, resisting, intimidat-
ing, or interfering with any forest offi-
cer engaged in or on account of the
performance of his official duties in
the protection, improvement, or ad-
ministration of the National Forest
Bystem is prohibited.

(b) Giving any false, fictitious or
fraudulent report or other informa-
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tion to any Forest Officer engaged in
or on account of the performance of
his official duties knowing that such
report or other information contains
false, fictitious or fraudulent state-
ment or entry.

(c) Threatening, intimidating, or In-
tentionally interfering with any Forest
officer, volunteer, or human resource
program enrollee while engaged in, or
on account of, the performance of
duties for the protection, improve-
ment.. on of the Natlon-

Forest System or other duties as-
;Imed by the Forest Bervice.

(42 FR 2957, Jan. 14, 1977, as amended at 48
?13::‘110 June 30, 1961; 49 FR 26480, June
21,

#2614 Disorderly conduct.

The following are prohibited:

(a) Engaging in fighting.

(b) Addressing any offensive, deri-
sive, or annoying communication to
any other person who is lawfully
present when such communication has
a direct tendency to cause acts of vio-
lence by the person to whom, individ-
ually, the remark is addressed.

(c) Make statements or other actions
directed toward inciting or producing
imminent lawless action and likely to
incite or produce such action.

(d) Causing public inconvenience,
annoyance, or alarm by making unrea-
sonably loud noise.

(46 FR 33520, June 30, 1981)

82615 Fire.

The following are prohibited:

(a) Carelessly or negligently throw-
ing or placing any ignited substance or
other substance that may cause a fire.

(b) Firing any tracer bullet or incen-
diary ammunition.

(¢) Causing timber, trees, slash,
brush or grass to burn except as au-
thorized by permit.

(d) Leaving a fire without complete-
ly extinguishing it.

(e) Allowing a fire to escape from
control.

({) Bullding, attending, maintaining,
or using a campfire without removing
all flammable material from around
the campfire adequate to prevent its
escape.

§ 261.7

(42 FR 2987, Jan. 14, 1977, as amended at 46
FR 33520, June 30, 1981)

#2616 Timber and other forest products,

The following are prohibited:

(a) Cutting or otherwise damaging
any timber, tree, or other forest prod-
uct, except as authorized by a special-
use authorization, timber sale con-
tract, or Federal law or regulation.

(b) Cutting any standing tree, under
permit or timber sale contract, before
a Forest Officer has marked it or has
otherwise designated it for cutting.

{¢) Removing any timber or other
forest product cut under permit or
timber sale contract, except to a place
designated for scaling, or removing it
from that place before it is scaled,
measured, counted, or otherwise ac-
counted for by a forest officer.

(d) Stamping, marking with paint, or
otherwise identifying any tree or
other forest product in a manner simi-
lar to that employed by forest officers
to mark or designate a tree or any
other forest product for cutting or re-
moval.

(e) Loading, removing or hauling
timber or other forest product ac-
quired under any permit or timber sale
contract unless such product is identi-
fied as required in such permit or con-
tract.

() Selling or exchanging any timber
or other forest product obtained under
;r;; lille pursuant to §§ 223.5 through

A1,

(g) Violating any timber export or
substitution restriction in §§ 223.160
through 223.164.

(h) Removing any timber, tree or
other forest product, except as author-
ized by a special-use authorization,
timber sale contract, or Federal law or
regulation.

(42 FR 2957, Jan. 14, 1977 42 FR 24739,
May 16, 1977, as amended at 49 FR 25450,
June 21, 1984; 51 FR 1250, Jan. 10, 1888)

§261.7 Livestock.

The following are prohibited:

(a) Placing or allowing unauthorized
livestock to enter or be in the National
Forest System or other lands under
Forest Service control.

(b) Not removing unauthorized live-
stock from the National Forest System
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or other lands under Forest Service
?ntrol when requested by a forest of-
cer.

(¢) Falling to reclose any gate or
other entry.

(d) Molesting, injuring, removing, or
releasing any livestock Iimpounded
under § 262.10 while in the custody of
the Forest Bervice or its suthorized
agents.

(42 FR 35859, Jul:r 13, 1977, as amended at
51 FR 1251, Jan. 10, 1988)

#2618 Fish and wildlife.

The following are prohibited to the
extent Federal or State law is violated:

(a) Hunting, trapping, fishing, catch-
ing, molesting, killing or having in pos-
session any kind of wild animal, bird,
:Lihh.ormm:meemormmch

(b) Possessing & firearm or other im-
plement designed to discharge a mis-
sile capable of destroying animal life.

(c) Possessing equipment which
could be used for hunting, fishing, or
trapping.

(d)mnuadocnutonllu:h
or otherwise confined

(42 FR 2057, Jan. 14, 1977, as amended at 46
FR 33520, June 30, 1981)

#2619 Property.

The following are prohibited:

(a) Damaging any natural feature or
other property of the United States.

(b) Removing any natural feature or
other property of the United States.

(c) Damaging any plant that is clas-
sified as a threatened, endangered,
sentitive, rare, or unique species.

(d) Removing any plant that is clas-
sified as a threatened, endangered,
sentitive, rare, or unique species.

(e) Entering any bullding, structure,
or enclosed area owned or controlled
by the United States when such build-
ing, structure, or enclosed area is not
open to the public.

(f) Using any pesticide except for
personal use as an insect repellent or
as provided by special-use authoriza-
tion for other minor uses.

(g) Digging in, excavating, disturb-
ing, injuring, destroying, or in any way
damaging any prehistoric, historic, or

36 CFR Ch. Il (7-1-91 Edition)

(h) Removing any prehistoric, his-
toric, or archaeological resource, struc-
ture, site, artifact, property.

(1) Excavating, damaging, or remov-
ing any vertebrate fossil or removing
any paleontological resource for com-
mercial purposes without a special use
authorization.

[46 FR 33520, June 30, 1981, as amended at
4% FR 25450, June 21, 1984; 51 FR 30356,
Aug. 26, 1988)

#261.10 Occupancy and use.

The following are prohibited:

(a) Constructing, placing, or main-
taining any kind of road, trail, strue-
ture, fence, enclosure, communication
equipment, or other improvement on
National Forest system land or facili-
ties without a special-use authoriza-
uﬁi contract, or approved operating
P

(b) Taking possession of, occupying,
or otherwise using National Forest
System lands for residential purposes
without a special-use authorization, or
as otherwise authorized by Federal
law or regulation.

(e) Selling or offering for sale any

or conducting any kind
o! work activity or service unless au-
thorized by Federal law, regulation, or
special-use authorization.

(d) Discharging a firearm or any
other implement capable of taking
human life, causing injury, or damag-
ing property:

(1) In or within 150 yards of a resi-
dence, building, campsite, developed
recreation site or occupied area, or

(2) Across or on a Forest Develop-
ment road or a body of water adjacent
thereto, or in any manner or place
whereby any person or property is ex-
posed to injury or damage as a resuit
in such discharge.

(e) Abandoning any personal proper-
ty.

(f) Placing a vehicle or other object
in such a manner that it is an impedi-
ment or hazard to the safety or con-
venience of any person.

(g) Disseminating, posting, placing,
or erecting any paper, notice, advertis-
ing material, sign, handbill, petition,
or similar written and/or graphic

archaeological resource, structure, matter without a special use authori-
site, artifact, or property. zation.
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(h) Operating or using in or near a
campsite, developed recreation site, or
over an adjacent body of water with-
out a permit, any device which pro-
duces noise, such as a radio, television,
musical instrument, motor or engine
in such a manner and at such a time
30 as to unreasonably disturb any
person.

(1) Operating or using & public ad-
dress system, whether fixed, portable
or vehicle mounted, in or near a camp-
site or developed recreation site or
over an adjacent body of water with-
out a speclal-use authorization.

(§) Use or occupancy of National
Forest System land or facilities with-
out special-use authorization when
such authorization is required.

(k) Violating any term or condition
of a special-use authorization, contract
or approved operating plan.

(1) Falling to stop a vehicle when di-
rected to do 8o by a Forest Officer.

(m) Falling to pay any special use
fee or other charges as required.

[42 FR 2957, Jan. 14, 1977, as amended at 48

FR 33520, June 30, 1981; 49 FR 25450, June
21, 1984; 53 FR 16550, May 10, 1988]

§261.11 Sanitation.

The following are prohibited:

(a) Depositing in any toilet, toilet
vault, or plumbing fixture any sub-
stance which could damage or inter-
fere with the operation or mainte-
nance of the fixture.

(b) Possessing or leaving refuse,
debris, or litter in an exposed or un-
sanitary condition.

(¢) Placing in or near a stream, lake,
or other water any substance which
does or may pollute a stream, lake, or
other water.

(d) Failing to dispose of all garbage,
including any paper, can, bottle,
sewage, waste water or material, or
rubbish either by removal from the
site or area, or by depositing it into re-
ceptacles or at places provided for
such purposes,

(e) Dumping of any refuse, debris,
trash or litter brought as such from
private property or from land occupied
under permit, except, where a contain-
er, dump or similar facility has been
provided and is identified as such, to
receive trash generated from private
lands or lands occupied under permit.

(42 FR 2057, Jan. 14, 1977, as amended at 48
FR 33520, June 30, 19811

§261.12 Forest development
tralls.

The following are nrohibited:

(a) Violating the load, weight,
height, length, or width limitations
prescribed by State law except by spe-
clal-use authorization or written agree-
ment or by order issued under § 261.54
of this Chapter.

(b) Failing to have a vehicle weighed
at a Forest Service weighing station, {f
required by a sign.

(¢) Damaging and leaving in a dam-
aged condition any such road, trail, or
segment thereof.

(d) Blocking, restricting, or other-
wise interfering with the use of a road,
trail, or gate.

[42 FR 2857, Jan. 14, 1977, as amended at 48
FR 33520, June 30, 198]1; 490 FR 25450, June
21, 1984; 55 FR 25832, June 25, 1§80]

§261.13 Use of vehicles off roads.

It is prohibited to operate any vehi-
cle off Forest Development, State or
County roads:

(a) Without a valid license ms re-
quired by State law.

(b) Without an operable braking
system.

(c) From one-half hour after sunset
to one-half hour before sunrise unless
equipped with working head and tail
lights.

(d) In violation of any applicable
noise emission standard established by
any Federal or State agency.

(e) While under the influence of al-
cohol or other drug;

(f) Creating excessive or unusual
smoke;

(g) Carelessly, recklessly, or without
regard for the safety of any person, or
in a manner that endangers, or is
likely to endanger, any person or prop-
erty.

(h) In a manner which damages or
unreasonably disturbs the land, wild-
life, or vegetative resources.

(1) In violation of State law estab-
lished for vehicles used off roads.

[42 FR 2057, Jan. 14, 1977, as amended at 42
FR 35858, July 13, 1977)

roads and
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4 261.14 Developed recreation sites.

The following are prohibited:

(a) Occupying any portion of the site
for other than recreation purposes.

(b) Building, attending, maintaining,
or using a fire outside of a fire ring
provided by the Forest Service for
such purpose or outside of a stove,
grill or fireplace.

(¢) Cleaning or washing any personal
property, fish, animal, or food, or
bathing or washing at a hydrant or
water faucet not provided for that
purpose.

(d) Discharging or igniting a fire-
cracker, rocket or other firework, or
explosive.

(e) Occupying between 10 p.m. and 6
I.:. & place designated for day use
only.

(f) Falling to remove al' camping
equipment or personal property when
vacating the area or site.

(g) Placing, maintaining, or using
camping equipment except in a place
specifically designated or provided for
such equipment.

(h) Without permission, falling to
have at least one person occupy &
camping area during the first night
after camping equipment has been set
up.

(1) Leaving camping equipment unat-
tended for more than 24 hours with-
out permission.

(§) Bringing in or possessing an
animal, other than a seeing eye dog,
unless it is crated, caged, or upon a
leash not longer than six feet, or oth-
erwise under physical restrictive con-
trol.

(k) Bringing in or possessing in a
swimming area an animal, other than
a seeing eye dog.

(1) Bringing in or possessing a saddle,
pack, or draft animal except as au-
thorized by posted instructions.

(m) Operating or parking a motor
vehicle or trailer except in places de-
veloped or designated for this purpose.

(n) Operating a bicycle, motorbike,
or motorcycle on a trail unless desig-
nated for this use.

(0) Operating a motorbike, motorcy-
cle, or other motor vehicle for any
purpose other than entering or leaving
the site.

36 CFR Ch. Il (7-1-91 Edition)

(p) Distributing any handbill, circu-
lar, paper or notice without a special-
use suthorization.

(Q) Depositing any body waste
except into receptales provided for
that purpose.

{42 FR 2057, Jan. 14, 1977, as amended at 46
:':tll::‘:io June 30, 1981; 48 FR 25450, June

#261.16 Admission, recreation use and
special recreation permit fees.

Falling to pay any fee established
for admission or entrance to or use of
a site, facllity, equipment or service
furnished by the United States is pro-
hibited. The maximum fine shall not
exceed $100.

(Bec. 2, 78 Stat. 897, as amended: 16 US.C.
4601-8(e))

[46 FR 33520, June 30, 1981]

§261.16 National Forest Wilderness.

The following are prohibited in a
National Forest Wilderness:

(a) Possessing or using a motor vehi-
cle, motorboat or motorized equip-
ment except as authorized by Federal
Law or regulation.

(b) Possessing or using a hang glider
or bicycle.

(¢) Landing of aircraft, or dropping
or picking up of any material, supplies,
or person by means of aircraft, includ.-
ing a helicopter.

[42 FR 2057, Jan. 14, 1977, as amended at 42
FR 35059, July 13, 1977; 50 FR 16231, Apr.
285, 1985)

§261.17 Boundary Waters Canoe Area
Wildernesas.

The following are prohibited in the
Boundary Waters Canoe Area Wilder-
ness;

(a) Possessing or transporting any
motor or other mechanical device ca-
pable of propelling a watercraft
through water by any means, except
by permit or as specifically authorized
by Federal law or regulation.

(b) Transporting, using, or mooring
amphibious craft of any type or any
watercraft designed for or used as
floating living quarters.

(c) Using wheels, rollers, or other
mechanical devices for the overland
transportation of any watercraft,
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exoept by special-use authorization, or
uu:mhorludbyhdenlhwormu-
lation.

(43 FR 3957, Jan. 14, 1977; 42 FR 34730,
May 16, 1977, as amended at 4% FR 25450,
June 31, 1984; 50 FR 16331, Apr. 35, 1988)

0261.18 Pacific Crest National Secenic
Trall.

It is prohibited to use a motorized
vehicle on the Pacific Crest National
Scenic Trall without a speclal-use au-
thorization.

{49 FR 28480, June 31, 1984)

#261.19 National Forest primitive areas.

The following are prohibited in any
area classified as a National Forest
Primitive Area on SBeptember 3, 1064:

(a) Landing of aircraft or using a
motor boat, unless such use had
become well established before Bep-
tember 3, 1964.

(b) Possessing or using a motor or
motorized equipment, except small
battery powered, hand-held devices,
such as cameras, shavers, flashlights,

(42 FR 35880, July 13, 197T)

926120 Unauthorizsed use of “Smokey
Bear” and “Woodsy Owl™ symbol.

(a) Manufacture, importation, repro-
duction, or use of “Smokey Bear"
except as provided under §§271.2,
271.3, or 271.4 is prohibited.

(b) Manufacture, importation, repro-
duction, or use of “Woodsy Owl”
except as provided under §§272.2,
272.3, or 272.4 is prohibited.

(42 FR 2057, Jan. 14, 1977, 42 FR 24739,
May 186, 1977)

$261.21 Wild free-roaming horses and
burros.

The following are prohibited:

(a) Removing or attempting to
remove & wild free-roaming horse or
burro from the National Forest
System unless authorized by law or
regulation.

(b) Causing or allowing the inhu-
mane treatment or harassment of a
wild free-roaming horse or burro,

(¢) Removing or attempting to
remove, alter or destroy any official
mark used to Identify a wild horse or

§261.50

burro or Its remains unless authorized
or permitted by law or regulation.

(d) Violating any terms or conditions
specified in a care and maintenance
agreement or permit.

[48 FR 33820, June 30, 1981)

Subpart B—Prohibitiens in Areas
Designated by Order

§261,50 Orders.

(a) The Chief, each Regional Forest-
er, each Experiment Station Director,
the Administrator of the Lake Tahoe
Basin Management Unit and each
Forest Supervisor may issue orders
which close or restrict the use of de-
scribed areas within the area over
which he has jurisdiction. An order
may close an area to entry or may re-
strict the use of an area by applying
any or all of the prohibitions author-
fzed In this subpart or any portion
thereof.

(b) The Chief, each Regional Forest-
er, each Experiment Station Director,
the Administrator of the Lake Tahoe
Basin Management Unit and each
Forest Bupervisor may issue orders
which close or restrict the use of any
forest development road or trall
within the area over which he has ju-
risdiction.

(¢) Each order shall:

(1) For orders issued under para-
graph (a) of this section, describe the
area to which the order applies;

(2) For orders issued under para-
graph (b) of this section, describe the
rtl?d or trail to which the order ap-
plies;

(3) Specify the times during which
the prohibitions apply if applied only
during limited times;

(4) State each prohibition which is
applied; and

(5) Be posted in accordance with
§ 261.51.

(d) The prohibitions which are ap-
plied by an order are supplemental to
the general prohibitions in Subpart A.

(e) An order may exempt any of the
following persons from any of the pro-
hibitions contained in the order:

(1) Persons with a permit specifical-
ly authorizing the otherwise prohibit-
ed act or omission.

339

157



§ 261.5

(2) Owners or lessees of land In the
area;

(3) Residents in the area;

(4) Any Federal, State, or local offi-
cer, or member of an organized rescue
or fire fighting force in the perform-
ance of an offical duty; and

(5) Persons engaged in a business,
trade, or occupation in the area.

(8) Any other person meeting ex-
e:laptlon requirements specified in the
order. i

(f) Any person wishing to use a
Forest development road or trail or a
portion of the National Forest System,
should contact the Forest Supervisor,
Director, Administrator, or District
Ranger to ascertain the special restric-
tions which may be applicable thereto.

(42 FR 2057, Jan. 14, 1977; 42 FR 324739,
May 16, 1977, as amended at 42 FR 35089,
July 13, 1977; 46 FR 338121, June 30, 1981)

#261.51 Posting.

Posting is accomplished by:

(a) Placing a copy of the order im-
posing each prohibition in the offices
of the Forest Supervisor and District
Ranger, or equivalent officer who
have jurisdiction over the lands affect-
ed by the order, and

(b) Displaying each prohibition im-
posed by an order in such locations
and manner as to reasonably bring the
prohibition to the attention of the
public.

#261.52 Fire.

When provided by an order, the fol-
lowing are prohibited:

(a) Bullding, maintaining, attending
or using a fire, campfire, or stove fire.

(b) Using an explosive.

(c) Smoking.

(d) Smoking, except within an en-
closed vehicle or bullding, a developed
recrestion site, or while stopped in an
area at least three feet in diameter
that is barren or cleared of all flamma-
ble material.

(e) Going into or being upon an area,

(f) Possessing, discharging or using
any kind of firework or other pyro-
technic device.

(g) Entering an area without any
firefighting tool prescribed by the
order.

(h) Operating an internal combus-
tion engine.

36 CFR Ch. Hl (7-1-91 Editien)

(1) Welding, or operating an acety-
lene or other torch with open flame.

(§) Operating or using any internal
or external combustion engine without
a spark arresting device properly in-
stalled, maintained and in effective
working order meeting either:

(1) Department of Agriculture,
Forest Service Standard 5100-1a; or

(2) Appropriate Soclety of Automo-
tive Engineers (SAE) recommended
practice J335(b) and J350(a).

(k) Violating any state law specified
in the order concerning burning, fires
or which is for the purpose of prevent-
ing, or restricting the spread of {ires.

[42 FR 2057, Jan. 14, 1977; 42 FR 24739,
May 16, 1977, as amended at 42 FR 36039,
July 13, 1977; 46 FR 33511, June 30, 1981)

§261.63 Special closures.

‘When provided in an order, it is pro-
hibited to go into or be upon any area
which is closed for the protection of:

(a) Threatened, endangered, rare,
unique, or vanishing species of plants,
animals, birds or fish.

(b) Special biological communities.

(c) Objects or areas of historical, ar-
cheological, geological, or paleontolog-
ical interest.

(d) Belentific experiments or investi-
gations.

(e) Public health or safety.

(f) Property.

#261.54 Forest development roads.

When provided by an order, the fol-
lowing are prohibited:

(a) Using any type of vehiclie prohib-
ited by the order.

(b) Use by any type of traffic prohib-
ited by the order.

(¢) Using & road for commercial
hauling without a permit or written
authorization.

(d) Operating a vehicle in violation
of the speed, load, weight, helght,
length, width, or other lmitations
specified by the order.

(e) Being on the road.

(f) Operating a vehicle careleszly,
recklessly, or without regard for the
rights or safety of other persons or in
a manner or at a speed that would en-
danger or be likely to endanger any
person or property.
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{42 FR 2957, Jan. 14, 1977, as amended at 46
PR 33511, June 30, 1981)

§26155 Forest development tralls.

When provided by an order issued in
accordance with § 261.50 of this sub-
part, the following are prohibited on a
forest development trall:

(a) Being on a trail.

(b) Using any type of vehicle prohib-
ited by the order.

(¢) Use by any type of traffic or
mode of transport prohibited by the
order.

(d) Operating a vehicle in violation
of the width, weight, height, length,
or other limitations specified by the
order.

(e) Shorteutting s switchback In a
trail.

(55 PR 25832, June 25, 1990]

§261.56 Use of vehicles off forest develop-
ment roads.

When provided by an order, it is pro-
hibited to possess or use a vehicle off
forest development roads.

§261.57 National Forest wilderness.

When provided by an order, the fol-
lowing are prohibited:

(a) Entering or being in the area.

(b) Possessing camping or pack-out-
ﬂrtdm equipment, as specified in the
order.

(¢c) Possessing a firearm or firework.

(d) Possessing any non-burnable
food or beverage containers, including
deposit bottles, except for non-burn-
able containers designed and intended
for repeated use.

(e) Grazing.

(f) Storing equipment,
property or supplies.

(g) Disposing of debris, garbage, or
other waste.

(h) Possessing or using a wagon, cart
or other vehicle.

[42 FR 2057, Jan. 14, 1977, as amended at 49
FR 25450, June 21, 1984)

§261.58 Occupancy and use.

When provided by an order, the fol-
lowing are prohibited:

(a) Camping for a period longer than
allowed by the order.

(b) Entering or using a developed
recreation site or portion thereof.

personal

§ 261.58

(¢) Entering or remaining in a camp-
ground during night periods pre-
scribed in the order except for persons
who are oocupying such campgrounds.

(d) Occupying a developed recrea-
tion site with prohibited camping
oquipment prescribed by the order.

(e) Camping.

(f) Using a campsite or other area
described In the order by more than
the number of users allowed by the
order.

(g) Parking or leaving a vehicle in
viblation of posted instructions.

(h) Parking or leaving a vehicle out-
side a parking space assigned to one's
own camp unit.

(1) Possessing, parking or lesving
more than two vehicles, except motor-
cycles or bicycles per camp unit.

(}) Being publicly nude.

w::e)r Entering or being in a body of

(1) Being in the area after sundown
or before sunrise.

(m) Discharging a firearm, air rifle,
Or gas gun.

(n) Posasessing or operating a motor-
boat.

(0) Water skiing.

(p) Btoring or leaving a boat or raft.

(g) Operating any watercraft in
excess of a posted speed limit.

(r) Launching a boat except at a des-
ignated launching ramp.

(s) Possessing, storing, or transport-
ing any bird, fish, or other animal or
parts thereof, as specified in the order.

(t) Possessing, storing, or transport-
ing any part of a tree or other plant,
as specified in the order.

(u) Being Iin the area between 10
p.m. and 6 a.m. except & person who is
camping or who is visiting a person
camping in that area.

(v) Hunting or fishing.

(w) Possessing or transporting any
motor or mechanical device capable of
propelling a watercraft through water
by any means.

(x) Using any wheel, roller, or other
mechanical device for the overland
transportation of any watercraft.

(y) Landing of aircraft, or dropping
or picking up any material, supplies,
or person by means of an alrcraft, in-
cluding a helicopter.

(z) Entering or being on lands or
waters within the boundaries of a com-
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ponent of the National Wild and
Boenic Rivers System.

(aa) Riding, hitching, tethering or
hobbling a horse or other saddle or
pack animal in violation of posted In-
structions.

(bb) Possessing a beverage which is
defined as an alcoholic beverage by
State law.

(oc) or storing any food
or refuse, as specified in the order.

(42 FR 3807, Jan. 14, 1977, as amended at 42
FR 35689, July 13, 1877; 43 FR 31138, July
28, 1978; 46 FR 33511, June 30, 1981; 52 FR
19347, May 22, 1987)

Subpart C—Prehibitions in Reglens

#3261.70 lssuance of regulations.

(a) Pursuant to 7T CFR 1.60, the
Chief, and each Regional Forester, to
whom the Chief has delegated author-
ity, may issue regulations prohibiting
acts or omissions within all or any part
of the area over which he has jurisdic-
tion, for one or more of the following

purposes:

(1) Fire prevention or control.

(2) Disease prevention or control.

(3) Protection of property, roads, or

(4) Protection of threatened, endan-
gered, rare, unique, or vanishing spe-
cies of plants, animals, birds or fish, or
special biological communities.

(8) Protection of objects or places of
historical, archaeological, geological or
paleontological interest.

(6) Protection of sclentific experi-
ments or investigations.

(7) Public safety.

(8) Protection of health.

(9) Establishing reasonable rules of
public conduct.

(b) Regulations issued under this
subpart shall not be contrary to or du-
plicate any prohibition which is estab-
lished under existing regulations.

(¢) In issuing any regulations under
paragraph (a) of this section, the iasu-
ing officer shall follow 5 U.8.C. 563.

(d) In a situation when the issuing
officer determines that a notice of pro-
posed rule making and public partici-
pation thereon Is cable, un-
necessary, or contrary to the public in-
terest, he shall issue, with the concur-
rence of the Chief, an interim regula-
tion containing an expiration date.

36 CFR Ch. Il (7-1-91 Editien)

(e) No interim regulation issued
under paragraph (d) of this section
will be effective for more than 50 days
unless readopted as & permanent rule
after a notice of proposed rule making
under 5 U.8.C. 653 (b) and (c).

#281.71 Regulations applicable to Region
1, Northern Region, as defined In
02002, [Reserved]

#261.72 Regulations applicable to Reglon
2, Rocky Mountain Region, as defined
in §2002. [Reserved)

§261.78 Regulations applicable to Region
3, Bouthwestern Region, as defined In
§2002. [Reserved)

§261.74 Regulations applicable to Region
4, Intermountain Region, as defined In

92002 ([Reserved) s

#261.76 Regulations applicable to Region
:.mcia’l‘llornh Region, as defined In

(a) Definitions. In this section: (1)
Middle Fork of the Feather River
means the river and land area in or ad-
jacent to Plumas National Forest de-
scribed as the River Area In the notice
at 356 FR 4219 or any amendment to
that notice.

(2) Molorized equipment means any
equipment having or using an engine
or motor, except small battery-pow-
ered handheld devices such as cam-
eras, shavers, flashlights, and Geiger
counters.

(3) Wild river zone means the area
described as the Bald Rock Canyon
Wild River Zone or as the Upper
Canyon Wild River Zone in the notice
at 35 FR 4219 or any amendment to
that notice.

(b) Prohibitions. (1) Possessing or
using motorized equipment in the wild
river zone of the Middle Fork of the
Feather River, except on the Btag
Point Trail or the Cleghorn Bar Trail,
is prohibited.

(2) Paragraph (bX1) of this section
does not apply to any equipment au-
thorized by a permit from the Forest
Supervisor, Plumas National Forest,
containing such terms and conditions
as he considers necessary for the pror
tection or preservation of the
river zone or the health, safety or wel~
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fare of its users. Violation of any term
or condition of such a permit is pro-
hibited.

(42 FR 31788, June 23, 1977)

§261.76 Regulations applicable to Region
6, Pacific Northwest Region, as defined
in §200.2. [Reserved)

§261.77 Prohibitions in Region 8, South-
ern Region.

(a) Using or occupying any area of
the Sumter National Forest or the
Chattahoochee National Forest abut-
ting the Chattooga River for the pur-
pose of entering or going upon the
River in, on, or upon any floatable
object or craft of every kind or de-
scription, unless authorized by permit
obtained through registration at
Forest Service Registration Stations
abutting the Chattooga River located
at Highway 28, Low-Water Bridge,
Earl's Ford, Sandy Ford, Highway 76,
Woodall Shoals, or Overflow Bridge or
unless authorized under special use
permit.

(b) Using or occupying within the
scope of any commercial operation or
business any area of the Sumter Na-
tional Forest or the Chattahoochee
National Forest abutting the Chat-
tooga River for the purpose of enter-
ing or going upon the River in, on, or
upon any floatable object or craft of
every kind or description, unless au-
thorized by special use permit.

(c) Violating or failing to comply
with any of the terms or conditions of
any permit suthorizing the occupancy
and use specified in paragraph (a) or
(b) of this section is prohibited.

(d) Entering, going, riding, or float-
ing upon any portion or segment of
the Chattooga River within the
boundaries of the Chattahoochee Na-
tional Forest in, on, or upon any float-
able object or craft of every kind of
description, unless authorized by a
permit obtained through registration
at Forest Service Registration Stations
abutting the Chattooga River located
at Highway 28, Low-Water Bridge,
Earl’s Ford, Sandy Ford, Highway 76,
Woodall Shoals, or Overflow Bridge or
unless authorized under special use
permit.

(e) Entering, going, riding, or float-
ing within the scope of any commer-

§ 261.78

cial operation or business upon any
portion or segment of the Chattooga
River within the boundaries of the
Chattahoochee National Forest in, on,
or upon any floatable object or craft
of every kind or description, unless au-
thorized by special use permit.

(f) Violating or failing to comply
with any of the terms or conditions of
any permit authorizing the occupancy
and use specified in paragraph (d) or
(e) of this section is prohibited.

[43 FR 3706, Jan. 27, 1878)

§261.78 Prohibitions applicable to Region
9, Eastern Region, as defined in § 200.2.

(n) Using or occupying any area of
the Manistee National Forest abutting
the Pine River between a point com-
mencing 1 mile downstream from Lin-
coln Bridge to a point one-half mile
upstream from Stronach Dam, for the
purpose of entering, leaving, or going
upon the river, in, on, or upon any
floatable object of any kind or descrip-
tion during specific dates set forth an-
nually and posted in such locations
and manner as to reasonably bring the
closure and dates to the attention of
the public, is prohibited unless other-
wise authorized by permit.

(b) [Reserved]

[43 FR 42749, Bept. 21, 1978)
£ 261.79 Regulations applicable to Region

10, Alaska Region, as defined In
§200.2. [Reserved]
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Subpart 8360—General

§8360.0-3 Authority.

The regulations of this part are
issued under the provisions of the Fed-
eral Land Policy and Management Act
of 1976 (43 U.S.C. 1701 el seq.), the
Sikes Act (16 U.B.C. 670g), the Taylor
Grazing Act (43 U.S.C. 315a), the Wild
and Scenic Rivers Act (16 U.S.C.
1281c), the Act of September 18, 1860,
as amended, (16 U.S.C. 877 el seq.), the
Land and Water Conservation Fund
Act (16 U.8.C. 460I-6a) and the Nation-
al Trails Bystem Act (16 U.8.C. 1241 et

seq.).

43 cra'Ch. B (10-1-91 Bditien)

§8360.0-5 Definitions.

As used in this part, the term:

(a) Authorized officer means any em.
ployee of the Bureau of Land Manage-
ment who has been delegated the au.
thority to perform the duties de
scribed in this part.

(b) Cempfire means a controlied fire
occurring out of doors, used for cook-
ing, branding, personal warmth, light.
ing. ceremonial or aesthetic purposes.

(¢) Developed tites and areas mean:
sites and areas that contain structures
or capital improvements primarily
used by the public for recreation pur
poses. Such sites or areas may include
such features as: delineated spaces fo:
parking, camping or boat launching.
sanitary facilities; potable water; grill:
or fire rings: tables; or controllec
ACCess.

(d) Public lands means any land:
and interests in lands owned by th«
United States and administered by th:
Secretary of the Interior through th
Bureau of Land Management withou.
regard to how the United States ac
quired ownership.

§8360.0-7 Penalties.

Violations of any regulations in thi
part by a member of the public, excep
for the provisions of §8365.1-7, ar
punishable by & fine not to excee
$1,000 and/or imprisonment not 1
exceed 12 months. Violations of su
plementary rules authorized |
§ 8365.1-6 are punishable in the san
manner.
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PART 27 —PROHIBITED ACTS

Svbpert A—intreduction

Bec.
21.11 Purpose of regulations.

Subport B—Teldeg Yieletans
27.21 OGenenl provisions.

Subpert C—Disturbing Vielations: With
Vehides

l‘l.!ell-m provisions regarding vehl-

27.32 Boats.
37.33 Water skiing.
37.34 Alreraft.

Subpert D—Dishurbing Vielations: With
Weepom

27.41 Qeneral provisions.
2742 PFlrearms.
27.43 Weapons other than firearms.

Subpert §—Disturbing Vielations: Ageinst
Plants end Animels

27.51 Disturbing, injuring, and damaging
plants and animals.

2752 Introduction of plants and animals.

Subpart F—Disturbing Vieletions: Against
Menwlildiite Preperty

27.81 Destruction or removal of property.

27.62 Search for and removal of objects of
antiquity.

27.63 Bearch for and removal of other
valued objects.

27.64 Prospecting and mining.

27.65 Tampering with vehicles and equip-
ment.

Svbpart G—Disturbing Vielatens: Light end
Sound Equipment
21.71 Motion or sound pictures.

21.72 Audio equipment.
27.73 Artificial lights.
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Bec.
Subpert H—Disturbing Vielatiens: Persenal -
Conduct

27.81 Alcoholic beverages.

27.82 Possession and delivery of controlled
substances.

21.83 Indecency and disorderly conduct.

27.84 Interference with persons engaged in
authorized activities.

27.85 Gambling.

27.86 Begging.

Subpart |—Other Disturbing Vielatiens

27.91 PField trials.

27.92 Private structures.

27.93 Abandonment of property.
27.94 Disposal of waste.

27.95 Pires.

27.96 Advertising.

27.97 Private operations.

AUTEROMTY: Sec. 2, 33 Stat. 614, as amend-
ed (18 U.B.C. 885); Sec. 5, 43 Stat. 851 (18
U.B.C. 725); Sec. 5 Btat. 449 (18 US.C.
650d); Bec. 10, 45 Stat. 1224 (16 U.B.C. T151);
Bec. 4, 48 Btat. 402, as amended (16 UL.C.
6684); Bec. 2, 48 Btat. 1270 (43 U.B.C. 3185a);
49 Stat. 383 az amended; Sec. 4, 7€ Btat. (18
U.B.C. 460k); Sec. 4, B0 Stat. 927 (16 US.C.
868dd) (5 U.B.C. 685, 752, 690d); 18 USC,
715s).

Boumcx 41 FR 9163, Mar. 3, 1976, uniess
otherwise noted.

Subpart A—Introduction

£27.11 Purpose of regulations.

The regulations in this part 27
govern those acts by the public which
are prohibited at all times except as
permitted in this part, part 26, and
part 25, subpart D—Permits.

[42 FR 56054, Oct. 31, 1877]

Subpart B—Taking Violations

§27.21 General provisions.

No person shall take any animal or
plant on any national wildlife refuge,
except as authorized under 50 CFR
27.51 and parts 31, 32, and 33 of this
subchapter C.
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Subpart C—Disturbing Vielations:
With Vehices

§2731 General provisions regarding vehi-
cles.

Travel in or use of any motorized or
other vehicles, including those used on
alr, water, ice, snow, is prohibited on
national wildlife refuges except on

(a) Unless specifically covered by the
general and regulations set
forth in this chapter, the laws and reg-
ulations of the State within whose ex-
boundaries a national wildlife

(b) No operator of a vehicle shall be
under the influence of intoxicating
beverages or controlled substances.

(¢) Driving or operating any vehicle

due care or at a speed greater than is
reasonable and prudent under prevalil-
ing conditions, having regard to traf-
fic, weather, wildlife, road, and light
conditions, and surface, width, and
character of the travel way is prohibit-
ed. Every operator shall maintain such
control of the vehicle as may be neces-
sary to avoid danger to persons or
property or wildlife.

(d) The vehicle speed limit shall not
exceed 25 m.p.h. except as otherwise
legally posted.

(eX1) Every motor vehicle shall at
all time be equipped with a muffler in
good working order, and which cannot
be removed or otherwise altered while
the vehicle is being operated on & na-
tional wildlife refuge. To prevent ex-
ceasive or unusual noise no person
shali use a muffler cut-out, bypass, or
similar device upon a motor vehicle. A
vehicle that produces unusual or ex-

§on

cessive noise or visible pollutants is
prohibited.

(2) A refuge manager, by posting of
appropriate signs or by marking on a
map which shall be available at the
refuge headquarters, may require that
any motor vehicle operating in the
designated area shall be equipped with
a spark arrestor that meets Standard
5100-1a of the U.B. Forest 8ervice, De-
partment of Agriculture which stand-
ard includes the requirements that
such spark arrestor shall have an effi-
clency to retain or destroy at least 80
percent of carbon particles, for all
flow rates, and that such spark arres-
tor has been warranted by its manu-
facturer as meeting the above men-
tioned efficiency requirement for at
least 1,000 hours, subject to normal
use, with maintenance and mounting
In accordance with the manufacturers
recommendations.

(f) The operation of a vehicle which
does not bear valid license plates and
is not properly certified, registered, or
inspected in accordance with applica-
ble State laws is prohibited.

(g) Driving or permitting another
person to drive a vehicle without valid
license is prohibited. A valid driver’s or
operator's license must be displayed
;:m the request of any authorized of-

(h) Stopping, parking or leaving any
vehicle, whether attended or unat-
tended, upon any road, trall, or fire
lane 80 as to obstruct the free move-
ment of other vehicles is prohibited,
except in the event of accident or
other conditions beyond the immedi.
ate control of the operator, or as oth-
erwise directed by an authorized offi-
cial.

(1) All persons shall obey the lawful
order or signal of any authorized offi-
cial directing, controlling, or regulat-
ing the movement of traffic.

() Load, weight and width limita.
tions, as may be neceasary, shall be
prescribed and the public advised
under provisions of § 25.31. SBuch limi-
tations must be complied with by the
operators of all vehicles.

(k) A motor vehicle involved in an
accident is not to be moved until an
authorized official arrives at the scene
of the accident, unless such vehicle
constitutes a traffic or safety hazard.
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§27.32

(1) A motor vehicle shall not be oper-
ated at anytime without proper brakes
and brake lights, or from sunset to
sunrise without working headlights
and taillights which comply with the

for operation on the roads
of the Btate within whose boundaries
the refuge is located.

(m) Such other requirements which
are established under the provisions of
this subchapter C.

02732 Boata

(a) The use of boats in national wild.
life refuges is prohibited except as
may be authorized under and subject
to the requirements set forth below.

(b) When the use of boats is permit-
ted on any national wildlife refuge,
the public will be notified under the
provisions of this Subchapter C and
the following operational require-
ments and limitations will apply:

(1X1) In addition to the regulations
contained in this part, the U.8. Coast
Guard Regulations, titles 33 and 46
CFR, are applicable on navigable
waters of the United States.

(li) Unless specifically covered by
the general and special regulations set
forth in this chapter, the laws and reg-
ulations of the State within whose ex-.
terior boundaries a national wildlife
refuge or portion thereof is located
shall govern boating and the operation
and use of boats. Buch laws and regu-
lations which are now or may hereaf-
ter be in effect are hereby adopted
and made a part of the regulations in
this part.

(2) No operator or person in charge
of any boat shall operate or knowingly
permit any other person to operate a
boat in a reckless or negligent manner,
or in a manner 50 as to endanger or be
likely to endanger any person, proper-
ty or wildlife.

(3) No person shall operate or be in
actual physical control of a boat while
under the influence of intoxicating
beverages or controlled substances.

(4) No person shall operate a boat in
s manner which will unreasonably
interfere with other boats or with free
and proper navigation of the water-
ways of the areas. Anchoring in heavi-
ly traveled channels or main thor-
oughfares shall constitute such inter-

50 CFR Ch. 1 (10-1-91 Edition)

Itn.annoe if unreasonable In the prevail
circumstances.

(8) No person shall operate a boat on
refuge waters that has a marine head
(toilet) unless it conforms to Environ.
mental Protection Agency regulations
regarding sewage discharge.

(8) Every sailboat when underway
from sunset to sunrise shall carry and
exhibit a briglit white light visible all
around the horizon for a distance of
two miles. i

(7) Leaving any boat unattended,
outside of designated mooring or
beaching areas, for a period in excess
of 72 hours without written permis-
sion of the refuge manager is prohibit-
ed and any boat so left may be im-
pounded by the refuge manager, i

(8) Government-owned docks, piers,
and floats are not to be used for load-
ing and unloading of boats, except in
emergencies or unless specifically au-
thorized by the refuge manager.

$27.38 Water skiing.

When water skiing is permitted upon
national wildlife refuge waters, the
public will be notified under the provi.
sions of this Subchapter C and the fol.
lowing requirements and limitations
will apply:

(a) Water skiing is permitted only
during daylight hours and during peri-
ods posted or otherwise designated
undér the provisions of this Subchap-
ter C.

(b) When a skier is in “tow” there
must be two persons in the boat at all
times, with one person not operating
the boat, acting as an observer of the
skier in tow.

(c) The direction of a tow boat when
circling will be counter clockwise.

(d) Skiers must wear U.B. Coast
Guard approved ski belts, life jackets
or buoyant vests.

(e) Water skiing s prohibited within
300 feet of harbors, swimming beach-
es, and mooring areas, and within 100
feet of any designated swimming area.

12734 Alrcraft

The unauthorized operation of air-
craft, including sall planes, and hang
gliders, at altitudes resulting in har-
aazsment of wildlife, or the unauthor-
ized landing or take-off on a national
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wildlife refuge, except in an emergen-
¢y, is prohibited. National wildlife
refuge boundaries are designated on
up-date FAA aeronautical charts.

Subpart D—Disturbing Vielatiens:
With Weapens

§2741 General provisions.

Carrying, possessing, or discharging
firearms, fireworks, or explosives on
national wildlife refuges is prohibited
unless specifically authorized under
the provisions of this subchapter C.

§2742 Firearms.

Only the following persons may pos-
sess, use, or transport firearms on na-
tional wildlife refuges in accordance
with this section and applicable Feder-
al and State law:

(a) Persons using firearms for public
hunting under the provisions of 50
CFR part 32.

(b) Persons carrying unloaded fire-
arms, that are dismantled or cased, in
vehicles and boats over routes of
travel designated under the provision
of subchapter C.

(¢) Persons authorized to use fire-
arms for the taking of specimens of
wildlife for scientific purposes.

(d) Persons authorized by special
regulations or permits to possess or
use firearms for the protection of
property, for field trials, and other
special purposes.

[48 FR 47230, Sept. 25, 1981]

§27.43 Weapons other than firearms.

The use or possession of cross bows,
bows and arrows, Alr guns, spears, gigs,
or other weapons on national wildlife
refuges is prohibited except as may be
authorized under the provision of this
subchapter C.

{46 FR 47230, Bept. 285, 1981)

Subpart E—Disturbing Vieclations:
Against Piants and Animals

§2751 Disturbing, injuring, and damag-
ing plants and animals.

(a) Disturbing, Injuring, =
poisoning, destroying, collecting or at-
tempting to disturb, injure, spear,
poison, destroy or collect any plant or

§27.64

animal on any national wildlife refuge
is prohibited except by special permit
unless otherwise permitted under this
subchapter C.

(b) (Reserved]

#2752 Introduction of plants anu ani-
mals.

Plants and animals or their parts
taken elsewhere shall not be intro-
duced, liberated, or placed on any na-
tional wildlife refuge except as author-
ized.

Subpart F—Disturbing Vielations:
Against Nonwildlife Property

#2761 Destruction or removal of proper-
ty.

The destruction, injury, defacement,
disturbance, or the unauthorized re-
moval of any public property including
natural objects or private property on
or from any national wildlife refuge is
prohibited.

§27.62 Search for and removal of objects
of antiquity.

No person shall search for or remove
from national wildlife refuges objects
of antiquity except as may be author-
ized by 43 CFR part 3.

§27.63 Search for and removal of other
valued objects.

(a) No person shall search for buried
treasure, treasure trove, valuable semi-
precious rocks, stones, or mineral
specimens on national wildlife refuges
unless authorized by permit or by pro-
vision of this subchapter C.

(b) Permits are required for archeo-
logical studies on national wildlife ref-
uges in accordance with the provisions
of this subchapter C.

§ 27.64 Prospecting and mining.

Prospecting, locating, or filing
mining claims on national wildlife ref-
uges is prohibited unless otherwise
provided by law. See § 20.31 for provi-
sions concerning nuineral leasing.

[41 FR 9163, Mar. 3, 1976, as amended at 44
FR 42976, July 23, 1979)
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827.65 Tampering with vehicles and
equipment.

Tampering with, entering, or start-
ing any motor vehicle, boat, equip-
ment or machinery or attempting to
tamper with, enter, or start any motor
vehicle, boat, equipment or machinery
on any national wildlife refuge with-
out proper authorization is prohibited.

Subpart G—Disturbing Viclations:
Light and Seund Equipment

#27.71 Motion or sound pictures.

The taking or filming of any motion
or sound pictures on a national wild-
life refuge for subsequent commercial
use is prohibited except as may be au-
thorized under the provisions of 43
CFR part 5.

#2772 Audio ecuipment.

The operation or use of audio de-
vices including radios, recording and
playback devices, loudspeakers, televi-
sion sets, public address systems and
musical instruments 50 as to cause un-
reasonable disturbance to others in
the vicinity is prohibited.

§27.73 Artificial lights.

No unsauthorized person shall use or
direct the rays of a spotlight or other
artificial light, or automotive head-
lights for the purpose of spotting, lo-
cating, or taking any animal within
the boundaries of any national wildlife
refuge or along rights-of-way for
public or private roads within a na-
tional wildlife refuge.

Subpart H—Disturbing Vieolations:
Personal Conduct

§27.81 Alcoholic beverages.

Entering or remsaining in any natlon-
a! wildlife refuge when under the in-
fluence of alcohol, to a degree that
may endanger oneself or other persons
or property or unreasonably annoy
persons in the vicinity, is prohibited.

§27.82 Possession and delivery of con-
trolled substances.

(a) Definitions for the purpose of
this section:

(1) The term “controlled substance”
means a drug or other substance, or

50 CFR Ch. § (10-1-91 Editien)

immediate precursor, included 1{n
Bchedules I, II, 111, IV, or Vof Part B
of the Controlled Substance Act (31
U.B.C. 812) or any drug or substance
added to these schedules pursuant tg
the terms of the Controlled S8ubstance
Act.
(2) The term “practitioner” means a
physician, dentist, veterinarian, scien.
tific investigator, pharmacist, or other
person licensed, registered, or other.
wise permitted by the United States or
the jurisdiction in which he practices
to distribute or possess a controlled
substance in the course of professional
practice.

(3) The term “delivery” means the
sctual, attempted or constructive
transfer and/or distribution of a con-
trolled substance, whether or not
there exists an agency relationship.

(b) Offenses. (1) The delivery of any
controlled substance on a national
wildlife refuge is prohibited, except
that distributed by a practitioner in
accordance with applicable law.

(2) The possession of a controlled
substance on a national wildlife refuge
is prohibited unless such substance
was obtained by the possessor directly,
or pursuant to a valid prescription or
order, from a practitioner acting in
the course of his professional practice,
or except as otherwise authorized by
applicable law.

(3) Presence in a national wiidlife
refuge when under the influence of a
controlled substance to a degree that
may endanger oneself, or another
person, or property, Or may Cause un-
reasonable interference with another
person’s enjoyment of a national wild-
life refuge is prohibited.

$27.83 Indecency and disorderly conduct

Any act of indecency or disorderly
conduct as defined by State or local
laws is prohibited on any national
wildlife refuge.

8 27.84 Interference with persons engaged
in authorized activities.

Disturbing. molesting, or interfering
with any employee of the United
States or of any local or State govern-
ment engaged in official business, or
with any private person engaged in
the pursuit of an authorized activity
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on any national wildlife refuge is pro-
hibited.

§ 1785 Gambling.

Gambling in any form, or the oper-
ation of gambling devices, for money
or otherwise, on any national wildlife
refuge is prohibited.

12786 Begging.

Begging on any national wildlife
refuge is prohibited. Boliciting of
funds for the support or assistance of
any cause or organization is also pro-
hibited unless properly authorized.

Subpart |—Other Disturbing
Vielations

82791 Field trials.

The conducting or operation of field
trials for dogs on national wildlife ref-
uges is prohibited except as may be
authorized by special permit.

§27.92 Private structures.

No person shall without proper au-
thority construct, install, occupy, or
maintain any bullding, log boom, pier,
dock, fence, wall, pile, anchorage, or
other structure or obstruction in any
national wildlife refuge.

#2793 Abandonment of property.

Abandoning, discarding, or otherwise
leaving any personal property in any
national wildlife refuge is prohibited.

#2794 Disposal of waste.

(a) The littering, disposing, or dump-
ing in any manner of garbage, refuse
sewage, sludge, earth, rocks, or other
debris on any national wildlife refuge
except at points or locations designat-
ed by the refuge manager, or the
draining or dumping of oll, acids, pes-
ticide wastes, poisons, or any other
types of chemical wastes in, or other-
wise polluting any waters, water holes,
streams or other areas within any na-
tional wildlife refuge is prohibited.

(b) Persons using a national wildlife
refuge shall comply with the sanitary
requirements established under the
provisions of this subchapter C for
each individual refuge: the sanitation
provisions which may be included in

Y X

leases, agreements, Or use permits, and
all applicable Federal and State laws.

§2795 Fires.

On all national wildlife refuges per-
sons are prohibited from the follow-

(a) Betting on fire or causing to be
set on fire any timber, brush, grass, or
other inflammable material including
camp or cooking fires, except as au-
thorized by the refuge manager or at
locations designated for that purpose
or as provided for under § 26.33(¢c) of
this subchapter C.

(b) Leaving a fire unattended or not
completely extinguished;

(¢) Throwing a burning cigarette,
matech, or other lighted substance
from any moving conveyance or
throwing of same in any place where it
may start a fire; and

(d) Smoking on any lands, including
roads, or in any buildings which have
been designated and/or posted with no
amoking signs.

§27.96 Advertising.

Except as may be authorized, post-
ing, distributing, or otherwise display-
ing private or public notices, advertise-
ments, announcements, or displays of
any kind in any national wildlife
refuge, other than business designa-
tions on private vehicles or boats is
prohibited.

82797 Private operations.

Sollciting business or conducting a
commercial enterprise on any national
wildlife refuge is prohibited except as
may be authorized by special permit.
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§261.6

SUBCHAPTER L—HERITAGE PRESERVATION

PART 261—PRESERVATION OF
ANTIQUITIES

g:f,; Penalty.

261.2 Permits.

261.3 Supervision.

261.4 [Reserved]

261.5 g:mmmn of land after work com-

e X

ns:.gl Superintendents authorized to con-

fiscate antiquities {llegally obtalned or

possessed.

261.7 Notice to public.
261.8 Report of violations.
261.9 Report on objects of antiguity.

AUTHORITY: Secs. 3, 4, 34 Btat. 225, as
amended; 16 US.C. 432.

Source: 22 FR 10570, Dec. 24, 1957, unless
otherwise noted. Redesignated at 47 FR
13327, Mar. 30, 1982,

Cross Rorzrence: For uniform regulations
issued by the Secretaries of the Interior. Ag-
riculture, and Army pertaining to the pres-
ervation of antiquities, see Public Lands; In-
terior, 43 CFR part 3.

§261.1 Penalty.

The appropriation, excavation,
injury, or destruction of any historic
or prehistoric ruin or monument, or
any object of antiquity situated on
lands owned or controlled by the Gov-
ernment of the United States, by any
person or persons, without the permis-
sion of the Secretary of the depart-
ment having jurisdiction over the
lands on which said antiquities are sit-
uated, shall, upon conviction, subject
such person or persons to be fined not
to exceed $500 or imprisoned for not
to exceed 90 days. or both.

§261.2 Permits.

The Departmental Consulting Ar-
cheologist may grant permits for the
examination of ruins, the excavation
of archeological sites, and the gather-
ing of objects of antiquity on Indian
tribal lands or on individually owned
trust or restricted Indian lands.
Permit application forms may be ob-
tained from the Departmental Con-
sulting Archeologist, National Park
Service, Interior Building, Washing-
ton, D.C. 20240. Completed aprlica-
tions should be directed to the Depart-

mental Consulting Archeologist who
will grant permits to reputable muse-
ums, universities, colleges or other rec-
ognized scientific or educational insti-
tutions, or to their duly authorized
agents, subject to the regulations in
this part and 43 CFR part 3. Copies of
these regulations will be attached to
the permit. Permits may be granted
only after obtaining the consent of the
Indian landowners, who may Iimpose
special conditions for inclusion in the
permit, and the concurrence of the
Bureau of Indian Affairs official
having Immediate jurisdiction over the
property. Sald Bureau official should
not permit any excavation or explors-
tions except as granted to the holders
of permits.

{38 FR 18547, July 12, 1973. Redesignated at
47 FR 13327, Mar. 30, 1982)

§261.3 Supervision.

Superintendents may at all times ex-
amine the permit of any person or in-
stitution claiming the privileges re-
ferred to, and may fully examine all
work done under such permit.

§261.4 [Reserved)

£261.5 Restoration of land after work
completed.

After the work is completed, institu-
tions and persons receiving permits for
excavation shall restore the lands
upon which they have worked to their
customary condition, to the satisfac-
tion of the Indian owners and the
Bureau of Indian Affairs official
having immediate jurisdiction over
said lands.

[38 FR 18548, July 12, 1973. Redesignated at
47 FR 13327, Mar. 30, 1882)

§261.6 Superintendents authorized to con-
fiscate antiquities illegally obtained or
possessed.

Superintendents or others in admin-
istrative charge of reservations are
hereby directed and authorized to con-
fiscate any antiquities that may have
been lllegally obtained or that may
now be illegally in the possession of li-
censed Indian traders or others and to
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§ 261.7

submit a report and description of the
articles confiscated and request in-
structions as to thelr disposition,

Nott: This section prescribed to carry out
provisions of 43 CFR 3.16.

#261.7 Notice to public.

Copies of the act of June 8, 1906 (34
Stat. 225), and the Interdepartmental
regulations of December 28, 1908 (43
CFR part 3), shall be posted conspicu-
ously at all agency offices where the
need is justified, and warning notices
posted on the reservations and at or
near the ruins or other articles to be
protected. All licensed traders shall be
notified immediately that fallure to
cease traffic in antiquities will result
in a revocation of their license.

Norz: This section prescribed to carry out
provisions of 43 CFR 3.16.

§261.8 Report of violations.

Any and all violations of the regula-
tions in this part should be reported to
the Bureau of Indian Affairs immedi-
ately.

NoTte: This section prescribed to carry out
provisions of 43 CFR 3.18.

£ 261.9 Report on objects of antiquity.

Superintendents shall from time to
time inquire and report as to the exist-
ence, on or near their reservations, of
ruins, and archaeological sites, historic
or prehistoric ruins, or monument, his-
toric landmarks and prehistoric struc-
tures, and other objects of antiquity.
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gora Conanzss, | HOUSE OF REPRESENTATIVES. { Ruroxr
Jat Sesmion. } {No.m
##_m

PRESERVATION OF AMERICAN ANTIQUITIES.

Mancs 12, 1908, —Committsd to the Committes of the Whole House on the state of
the Union and ordered to be printed.

Mr. Laoxy, from the Committee on the Public Lands, submitted the
following

REPORT.
[To sccompany H. R. 11018.)

Your committes to whom was referred the bill (H. R. 11016) for the
servution of American antiquities, report the same back with the
ollowing amendments: _
“Inline 8, page 1, after the word ‘‘shall,” insert the words *‘ willfully
or wantonly.”

In line §, page 1, after the word ‘‘aball” insert ‘‘ be guilty of a mis-

derucanor and.
page 2, at the end of line 14, insert the following proviso: * Pro-
rided further, That po expense shall be incurred for special custodians
under this act.” _ ;

The various archzological societies of the United States in the Fifty-
cighth Congress presented the subject of the enactment of a bill along
the lines proposed in the present bill. A full hearing was had on the
natter by the Committes oo the Public Lauds, and a bill was
to carry out the pu proposed, but the bill did not receive action
in the House in the last Con .

The bill as above uneudeﬁ will, in the opinion of your committee,
accomplish the purpose desired. There are scattered throughout the
Southwest quite & age number of very interesting ruins. Many of
these ruins are upon the public lands, snd the most of them are upon
lands of but little present value. The bill proposes to create small
reserTations reserving only 8o much land as may be absolutely neces-
sary for the preservation of these interesting relics of prehistoric times.

ractically every civilized government in the world bas enacted laws
for the preservation of the remains of the historic past, and bas pro-
vided that excavations and explorations shall be conducted in some
*vsteinatic and piractical way so as not to needlessly destroy buildings
and other objects of interest.

The United States should adopt some method of protecting these
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3 PRESERVATION OF AMERIOAN ANTIQUITIES.
remaing ﬁntmltﬁl upon tbognbhcdomdn or in Indian reservations.

The following- uring the Fifty-eighth Congress, com-
municated th or l bdonn‘cmr eommittu in behalf of this
tion: Prof. of Ya.le Univeult Gnrlcs

P. Bowditch, ﬂ b‘ro! elsey,
thoUnivem hmg.n, f. Hitchcll(hnoll..of rgRe o
ington University; A. L. Kroeber, ofthoUnivemtyot&h
fornia; Dr. G B borao of the University of Penngylvasis; me

l[. A &ville.. of COItlmbil University; Hon. John Foster, of

t.f‘mb ; Prof. William Henry Holmes, of the Smithsonian
lutltu r. Heory Mason Beum, president Institate of Historical
Research, o Wuhi D. C.; Prof. F. W. Putoam, of Harvard
Umverdty, Prof Edgar Hewett., formerly resident. of the Nor-
mal Dniversity of New Mexico; Mgr. Dennh . ©°Connell, rector of
the Catholic University of Ameri n.nd others.
Professor Se r, of Yale University, president of the Arche-
ical Institate of America; Mr. Charles lor . Bowditch, of the Boston
society; Prof. Franz Boas of the New York lodety, Miss Alice
Fletcher, of the Bulﬁmomlodaty l[m Sars Y. Stevenson, of the
Penm Ivanis society; Dr. Geo Te A. Dorsey, of the Cl:uclgo sodet
eorge William Bates, o t.he Det.rot society; Prof. E.
Sh.ughter, of the Wisconsin ; Prof. H. N. Fow ar, of the Glere
land society; Dr. George Grant y, of the Connecticut societr;
mw:ﬂecu,of Missouri society; Prof. M. Carroll, of the
%gton society; Dr. Duren J. H. ard, of the Iowa society:
K>Porter, M. C., of the Pittsburg society; Mr. Charles ¥.
Lumm.il, of the Southwest societ godDr A L. Kroeber, of the Ban
Francisco society; Mrs. W. 5. Pea , of the Colorado society; Prof.
F. W. Putnam, of the Peabody Museum; Mr. W. H. Hohnel and Dr.
J. W. Fewka. of the Smithsonian Imtnhon, Hon J. W. Foster
and Dr. Henry Mason Bll:ll:ll, of Washington, D. C., and Hon. L.
Bmlford Prince, of Sants Fe, N. Mex.
Eenﬂemen are men :} high character who have given the sub-
]ect much consideration and their opinions are entitled to most serious
consideration.
Prof. Edgar L. Hewett prepared and presented your committee
with a vo interesting memorandum on the ruins in Arizons, New
Menco, orado, and Utah, which is here incorporated as a part of

this report:

i Nesorke and 4 New X
m&mda.':?‘mmpmm‘ risons, Xew Mesics,

The importance of the large number of historic and ric ruins scattered over
the semiarid rra:ion of the southwestern part of the United Btates has graduall
to be rﬁn Every diff dwollmg. wmﬂhllnrlc tower, wmmnml‘»ue
buﬂdmdhmobjactv can contribute something to the
admcamento! knowledge, and hence is worthy of preservation. me] ge of the
extent, location, and nature of thess ruins has been accumnulating for many years.
“We now know them to be very numerous and of great valoe.

The question of the preservation of this vast treasury of information relstive to our
htnoricu-lbenhnmtabesnuhd much mmhtbo&meriunrop
the t;ltymrdnd l.ho‘. tb::lty hdp:io . ’ pllm'ugtdth B‘

prom; au in branches of terlor
mttho preservation of ths ruins s assured. Ilba!l endeavor (o show that ¢
I.nnd!oﬂheimmedhuc:uﬂndthhwthuﬂy ildonn.tborwkd
lq‘;:rnon to the end that these regions may be made a perpetual soarce of education
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PRESERVATION OF AMBRIOAX ANTIQUITIES. 3
sad enjoyment for the American a8 well a9 for Lravelers from foreign lands,

procesd with the careful deli which the so
-I!nqn:idmhl m:ﬂ:m ons ":h' safficiently chhl:ohhtadundt sclentific
: 4 wn and allowed (0 revert (o the

porarily wil :
ahter the ruins thereca have been examined by eom t aothority,
wwmw;m&.ﬂmm&u uundlnL

upon our Governmen
h\t‘é’mm,:o tion upon which preservative messures
way be based, I have com panying map, showing by ical dis-
ﬁuwomdmmhﬁmtmhthumbhw y sources of
information bave been both official and unofficial, and the work is based upon the
highest authority obtainable, However, the is not intsnded to be mathematic
ally correct. It will show a| ximately the of important ruins. Some
may have sntirely disa tbom;t-mnud from which this compila-
tion is made, more recent s might require important modifications. It
may serve as a beginning for ng more exact and more complete. I have pre-

B e e
ve taken w us on may
afforded such as are on the ppbb’{ domain. ,

Bmwthcmu:g.n n&ﬁwﬁlahowtu ce that the distribution of
the istoric tribes of Sgn was deterniined by the drainage mﬁm
great basing of the Rio Grande, the S8an Juan, the Littie Colorado, and Gila con-
etitute the four great seats of prehistoric culture of the so-called pueblo region. The
remains of this ancient culture are scattered extensively over these four areas, and it
is not to be hoped nor would it be a service to acience toattempt to preserve all these
remains. They are of the three great types, pueblo rnins, cliff houses, and cavate
dwellings, with their sccompanying burial mounds, kivas, nnﬁete. and are prac-
tically innumerable. All mieasures for their preservation shou look tows
encoursgement of research and the advancement of knowledge and not toward its
nstriction. I am of the opinion that if the principal groups or districts of rains of
each great culture area cun be protected by the De[nrtment of the Interior, and no
excavation itted thereon axeept by responsible parties bearing m&* permis-
sion from the Department, the highest interests of the people will be :

1 have shown on the sccompanying map that the ty of the ruins of the four
great basing are em jn twenty districts. The circles on the map are not
intended to fix absolutely the boundaries of these districts. They are merely intended
to thow approximately how the ruins may be grouped for convenience and reference.

The districts are ;mmnn follows:

L The Rio Grande hasin.

1. The Psjarito Park district.
. The Pecos Paeblo district.
ran Quivira district.
emes district.
van basin.
stec district.
esa Verde district.
aco Canyon district.
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brief memorandum showing the nature, extent, and condition of

L THE EI0 GRANDE BANIN.

&
1
I

This coltare ares, lying wholly in Xew M braces the Rio Grande Valley,
with its tributaries, from Coilntcon thmgsm on the south and from
Acoma on the west to the plains east of the Manzano Mountains.

1. The Pujarito Park district.—This district lies between the Rio Grande on the east
and the Jemez Mountains on the west and extends from Ojo Culiente on the porth to

south. Inthenorthern partare the ruins of Homayo, Houiri (Ho we re)
Ojo Caliente Creek. Ten miles west, below El Ri Wmlmﬂind
qr:-:?. Near lbvﬂhpdllﬂqninulhomo&nuh impor-
warl (Tvl wa re). Theseare all poeblo ruins and not well preserved.
central portion of tbodmﬁahthomldwhrtw the region that has
rlnzl.yng'bun mrtlt::d:rul tll:ohgmﬂ . Office and h\‘fﬂﬂblyt
reported oo for & nati rk, for w many advantages, being of
scenic beauty, accemible, uﬂ one of the richest in the Boathwest in we!l-pmq:d

ML
?4 -
s

prehistoric remaine. It contains inoumerable ca a vast number of small
remow-n%thmnzgthcpkntmudd - Puye, le_o.: Teankivi
Twan , Xava av a kw Pajarito or Tchrega.
- . 7 ince the has been under withdrawal.

M&u hed a themse ruins &

In the southern part :‘ this district, between the Rito de los es and Cochiti,
are the ruins of eix pueblos, and a considerable number of cavate houses, the inter-
esting Cueva Pintada (vintrd cave), and the famons shrines known as the Stone
Lions of Potrero de las Vacas and Potrero do los Idolos.

2. The Pecos district.—The principal ruins of this distriet are those of th old pueblo
of Pecge on the abandoned .Pecos pueblo grant. These are very important ruins,
congisting of the two communal houses and the remains of the old misrion
church, the first misson jounded on the soll of the United SBtates. These are the
only ones of the numerous ruins in the upper Pecos Valley that can be preserved.
All others are well-nigh obliterated.

8. The Gran Quirira dinrict. ~These interesting ruins lie on the plains east of the
Manzano Mountainse. The principal oues are those of Tabirs (Gran Quivira), Abo,
and Coaray. All are poeblo ruins of the historie epoch, and unch‘fhu are the
ruins of interesting mission churches. The ruins of this district should be officially

fnvestizated. :

4 TE:JM district.—The ruins of 17 ancient pueblos are recorded as being located
in the Jemes Valley north of Jemes pueblo. Most of thein have not been accurately
located. Buch of them are still preserved and on pablic lands are within the limits
of the proposed Jemez Forest rve, now temporarily withdiawn. The most
Wmt roing in the district are those of the old pueblo of Ginsewa. They lie 12

es porth of James pueblo and include the ruins of the uhl‘z.eld mission charch
of Ban Diego de Jemez, built early in the seventeenth centary, the second oldest mis-
i::!:d on the il of the United States., An investigation of this district is
D .

8. The Acoma district.—~A large nnmber of valuable pueblo ruine are scattered over
this district to the south and southwest of the o of Acoma and southeast to the
neighborhood of Magdalepa. Many other of {mpartance are to the north and
west. It is a region of rrutintmut. th'Wd Acoma itsel! being one of the
most interesting objects in the Southwest. Near by it is the famous Mesa Encantads.
Unfortunately there has been bat little in tion of this district, so that we bave
no im r:i;r:-mnuoflu rins. Itisa that is greatly in ueed of official
examina

The ruing of the Ban Juan basin consists of both Jarge and emall communal honstd”
and true cliff dwellinsa in great numbers, They are scattered in numerons irregular
for:r over the contiguous portions of New Mexico, Colorado, Utah, and Arizona.

11 the ruins of the San Juan and its tributaries have suffered much from destructive

1. The Astec didric.—The most important ruins on this district aza the group of
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communal dwellings near Astec, K. Mex. They are on private lands and well
foz, thair owner npplmuiﬁmhung their value. Numeroas other rb]o
roins exist in the district, but it btfol if any are so sitaated as to permit of their

mt the Government. .
t&l&?ﬁm—hﬁmammnﬁn of
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y
along the lower Chinles Valley. They for the inost part, pueblo and cara ruins.

mh n;ud(edmd on by Mr. Pnillndoleﬂ. A large
cvllection of pottery from here has recently been acguired b{:?:n Brooklyn Institute
of Bei and Art The preservation of these bas made a matter of
special care by the Becretary of the Interior.

8. The .BI!J district. —Comparatively little is known of the numerous ruins in south-
eastern Utab. They have been explored and the district ma; by Dr. T. Mitchell
Prudden, of New York City, but as vet no close investigations have been undertaken.
Ruing are numerous al ontezuma Creek, pture Creek, Cottonwood
Creek, Butler Wash, Comb Wu'h, and Grand Gulch. The caves of the Cottonwood
and its tribotaries have been investigated by the Hyde e:rlorin; uﬁdltim, and the
collections therefrom placed in the American Museum of Nataral History. These
are important relics of ancient ‘‘basket makers.”

. TER LITTLE COLORADO BAAIX.

This extensive region, embraced in the valley of the Little Colorado and its tribu-
taries, is ‘pmminen v a region of pueblo ruins, though some cave dwellings are
found. It is especially rich in prehistoric mﬂuy Becaure of its wealth of relics
this region bas suffered more than any other from the traffic in prehistoric wares.
However, we are fortunate in that Dr. J. Walter Fewkes, of the Buresu of American
Ethnology, has made the districts of the Little Colorado a subject of research for
many yeara. His voluminous reports on this region have put us in possession of a
vast amount of information on the archsology ethnology of the Southwest. His
collections from Bikyatki for the National Museum, made in 1885 with the assistance
of Mr. F. W. Hu:lme. of the Bmithsonian Inetitution, together with the collections
male from the Holbrook district by Doctors Fewkes and Hongh, form probably the
nwozt valuable collection of prehistoric pottery in existence. :

Another extenaiva collection of pottery from this region may be seen in the Fleld
Columbian Museum, in Chicago. _

1. The Tusayan district.—The Ho%l Platesnisa r%ion of pueblo ruins. The baild-
ing« are not well ‘ed, and tbere are probably no ruins in the district that
dewnand permanent preservation. It is, however, exceedingly important that theyr
should be ﬂgmtnctod from further nnanthorized excavation. There are many ruins
on the northern part of this reservation that have not been explored.

2. The Flnﬂ distriet.—The important group of ruins in Walnat Canyon are
good types of dwellings. These have received special attention from the Becre-

E
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6 PRESERVATION OF AMERICAN ANTIQUITIES.

tary of the Interior. The group of pueblo ruins which He from 5 1> 15 miles north-

wert of Black Falls have been examined and reported on hy Doctor Fewkes. He

“mmwr;&m among the moet important in the west. They are entirely
on on. ;

& The Holbrook district. —This is a region of numerons poeblo ruins, some of which
bave been examined and reported on by Doctors Fewkes and Hoogh.  The Mussun:-
Gut:;:pﬁﬁo:r of 1901, w 's report q.fc{hie.h we nog nl':.blz.u ldl;anma
our know portions region m Doctor ished
E'.ﬂcnhrly f:l.ending information the ruins in lhwrom.

trafic in prehistoric wares from the Hal dhuidhuhemdaﬁl;lb!ﬂnﬁlm
Many thourands of pieces of excavated pottery have been shipped
alone, and collections embracing several thousands of are now in the hands
of dealers at various towns in the district and are for mle. These collections
have been made, for the most m:.ﬁl;y Indians and native Mexicans in the -nfloy

of traders, and are devoid of an
demand t protection, but it is in great need of temporary protaction pend.

permanen
l'i The z»'f?f&'&—n‘ntm w?ﬁm n‘.‘::&‘ historic and &ahl:uu roins

temporary

Quemado is known to be full of ruine, and traders are securing | oollections of
pouerinﬂueu!rom at the present time. The ruina of Zofii have thoroughly
made known 1o us through the work of the Hemenway expedition, under the diree
tion of the late Frank Hamilton Cuahl.n;l’“l-ilted Mr. F. W. The col-
lections of thie expedition are now in the Peabody Museum at H University.
Otber important researches have been made in the Zufii district by Doctor Fewkes.

1V. THE GILA BAKIN.

This is another region that embraces practically every IE:!- of prebistori¢c roins.
It is of vast extent and comprises, bul:iu the valley of Gila l;:‘ro , the large
valleys of the Balt and Verde rivers. Asa peat of prehistoric culture it was one of
the most extensive and popnlous. Many ruins of these three great valleys are on irri-
gable lands, and accordingly have disappeared with the advancement o* agricalture.

1. The Rio V'erde district.—On the northern tributaries of the Rio Verde are many
clitf ruins. Of theee Honanki and Palatkiarc the modt im t. . They are within the
limits of the San Francisco Mountains Forest Reserve. There are numerous cliff ruine
along Oak Cireek and Beaver Creek and their tributaries. Near Camp Verde is the
ruin known as Montlezuma Castle, and a little farther up Beaver Creek, on the Black
Mesa Foreet Reserve, is the interesting Montesuma Well. Mr. Mindeleff and Doctor
Fewkes have made important studies and reports on the ruins of this district.

2. The Sen Carlos district.—Ol the ruins oo thisdistrict we have little informa-
tion beyond that ohtained by Mr. A. F. Bandelier, to whose indefatigable explora-
tion we owe so much of our knowledge of the Bonthwest. Both poeblo and eliff
ruins are known to exist in various parts of the district, almost all of which are
situated within the limits of the Ban &.ﬂu Apache Reservation.  Ruinsare re
from pear San Carlos, from varions points along the Upper Salt River, on \White
Mountain Creek, the Carrizzo, the GE‘::. and the Pinal.

8. The Lower Gila distrid.—Many ruins of this district bave dissppeared during
recent znﬂ because situated upon agricultural land. Our archeological knowledge
of the district is dve, for the most r.Ju.r'.. to the Hemenway expedition under the late
Mr. Cushing, to Mr. Mindeleff, and Doctor Fewkes. The famons Cass Grande ruin
has for suveral years Leen under the care of the Government. The best collection
from the district is that obtained by the Hemeauway expedition. It is in the Pes-
body Museum at Harvard University.

4. The middle Gila district. —The ruins of this of the Gila Valley are mostly
on nﬁrieultunl lands, though many cliff ruins are known to exiet in oatlying districts.
Pueblo ruins are nry&!:n ful about Solomonrille, but are not well preserved. The
largert is that of Pueblo Viejo. Ruins are also numerous about Clifton and along
the Bloe River. We¢ have pome ris on ruins of this district by Mr. Bandelier
and Doctor Fewkes. There is for further investigation and report as to tbe
presenit condition of these ruins. '

8. The Upper Gila disrict.—It is known that there are many ruins on the U
Gila and its tributaries near Fort Bayard, the Mimbres, and near Silver Cit7. They
are almost entirely within tae Gila Forsst Reserve. Theso ruinsshould be offcially
investigated and reported on, as we have very meager inforination concerning them.
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6. The San Pranciseo Riser district —The Ban Francisco Valley and its tribo-

.du,upd@lymmhwldmmm It is almost entirely

within the Gils Forest Reserve. Much of it s almost unknown coantry. It ks in
ht.nudol!‘uthu oration. While we know of its almost inoumerable

we have Do repo

rts on . The first w

of Doetor Hougli, of the Natlonal Nussum, who made an expedition into this district
during the past mmmer. Doctor Hough' give
erting information conceruing the archmology of this little-known district.

\\!fth the generous assistance of Dr. Waltar Hoogh I have prepared a brief blﬂhg
rapby relative to the ruins in these various districts. Noattempt has been
make this complets. Many valaable works are omijted. The pu‘?t-dh is to
Jirect snyone seeking information on this subject to some literature thereon. Reler-
ence to this bibliography, bereto attached, enable anyons to secare considerable
information ruins or groups of ruims that have been examined and

oo
conclosion, I wonld r-&ecﬂnn submit the following recommendations:
l..'._l'hnl the authority of the Do;ﬂmun ol the Interior should be immediataly

exercised to protect all ruins on the public domain.
2. That the Interior Department should prohibit the of prehistoric objects
fromn bliehndsmdlngm' reservations by any person not duly furnished with &

jermit from the Becretary of the Interior.
3. That custodians or inspectors under the direction of the General Land Office are
needed to protect the ruins in the following districts:
«) The Pajarito Park district, New Mexico.
tb The Chaco Canyon district, New Mexico.
(¢} The Mesa Verde district, Colorado.
The Bluff district, Utah.
;c The Holbrook district, Arizona.
)} The Zuni district, New Mexico.
(9) The Rio Verde district, Arizona.
h) The Casa Gmnde district, Arizona.
i) The Acon district, New Mexico.

j) The Middle Gila district, Arizona.

(1) The Gran 3u.iriu district, New Mexico.

(1) The Jenez district, New Mexion. ;

With the fint seven districts there is urgent need for immediate action. The
vizhith is already provided for. The next four are important in the order named.
It wwould appear froin general report and from the literature thereon that they are all
«t sofficient importance to warrant protection by the Government. At any rate
they sbould be examined as early as possible by competent aunthority and reported
npon with reference to the preeent condition, character, and extent ol the ruina

1. That the forcstry departnent, if fnrnisbed with uiequate forces, could protect
the ruine in the following districts which lie within forest reserves, and that provision
shovld be made for the mme as early as ible.

(a) The Fiagatuf district, Arizons, including the important Black Falis group of
ruine lying just above the northern houndarg of the Ban Francisco Mountains Forest
Keserve; also the ruins on the northern tributaries of the Rio Verde, lying within
the same reserve, and also thoee of the Black Mesa Forest Reserve.

t) The Ban Francisco River district, New Mexico.

¢) The Upper Gila district, New Mexico. ;

5. That the cooperation, of the Depurtment of 1ndian Affairs is needed for the pro-
tection of a!l ruins in the following districts:

f“; The Pecos Pueblo district, New Mexico.

b) The Canyon de Chelly district, Arizona.

(¢) The Tusayan district, Arizona.

(d) The San Carlos district, Arizona.

(+) That part of the Zuhi district, New Mexico, which lies within the Zafii Indisn

rvation.
6. That there is neither economy nor efficiency in the mcg of emplo&n‘ A custo-
dian for a single ruin.  All the ruins of any district descri erein can be efficiently

prutected by onc or two custodiane or inspectors of the grade of forest rangers, who
*honkl make it known-<by posted notices that the excavation of ruins without the
1¢rmission of the Secretary of the Interior is forbidden, and who might also examine
and report from time to time upon ruins within their districts which are in need
o =pecial attention.

7. That the permanent withdrawal of tracts of Jand from the public domain for the
furpuse of protecting ruins thereon would seem to be unnecessary except where the
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ruins are of such character and extent as to warrant the creation of permanent national

ka
'.:, That there is need for general legislation lnl.horl.:!mnﬂ:o creation of such national
parks and providing for the excavstion of prehistoric in the interests of scivnce

only. .

I respectfully submit the above as a comprebensive plan for the preservation of all
historic and pr);hlltoric ruios upon the pn§ic dowain and upon Indian reservations,
and invite your consideration of the mme. As s wor plan I have no doubt it i

to much eriticlsm, bat 1 believe it might be made basis for an economical
and efficient method of performing this public servies.
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May 3, 1008 —Ordered to be printed.

Mr. PaTTERSON, from the Committee on Public Lands, submitted the
following

BEPOBT.
[To accompany 8. 4098.]

The Committee on Public Lands, to whom was referred the bill
4698) for the preservation of American sutiquities, having had
same under oonsideration, beg leave to report it back with the recom-
mendation ¢hat the bill do pass. :

This measure has the hearty support of the Archsological Institute
of America, the American Anthropologica! Association, the Smith-
sonian Institution, and numerous musenms throughout the ocountry,
and in view of the fact that the historic and prehistoric roins and mon-
uments on the public lands of the Urited States are rapidly being
destroyed by perties who are gnthering them ax relics and for the use
of museums and colleges, etc., your committee are of the opinion that
their preservation is of t importance.

The bill is carefully drawn, and the committee are unanimously in

favor of ite passage. —
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SENATE.

Tuvmspay, May £/, 1906

PRESERVATION OF AMERICAN ARTIQUITIES.

Mr. PATTERSON. I am directed by the Committee on Pul-
lic Lands, to swwhom was referred the bill (B. 4C08) for prescr-
vation of Americnn antiquities, to report it favorably witlout
amendment, and I submit a report thereon. 1 ask wnanimous
couscnt for the present consideration of the blll.

The Secretary read the bill, and there being no objection, the
Sennte, ns 1n Committee of the Whole, proceeded to its considera-
tion. It provides that any person who sball appropriate, exca-
vate, injure, or deitroy any historic or prelistoric ralm or mouu-
ment, or any object of antiqulty, situated on lands owned cor
controlled by the Government of the United States without the
permission of the Becretary of the Department of the Govern-
ment baving jurisdiction over the lands on which sald antin-
uitles are situated, shall, upon conviction, be fined ia a suw of
not more than £500 or be imprisoned for a period of not more
than nipety days, or sball suffer both fine and imprisonmeut,
in the dlscmtlon of the court

Section 2 puthorizes the President of tbe United Btates, In
Lis discretion, to declare by public proclamation Lhistoric land-
marks, bistoric and prehistoric structures, and otber objects of
bistoric or scientific interest that are situated upoa the lands
owned or controlled by the Government of the United States to
be national monuments, and mar reserve as a part thereof
parcels of land, tbe limits of which in all cases shall be con-
fined to the mnallest area compatible with the proper eare nnd
ruanageweat of the objects to be protected, but when sauch cb-
jects are situated upon a tract covered by a honma fde unpor-
fected claim or beld in private owucrship fhe tract, er 80 much
thereof as may be necessary for the proper care amd mopage-
ment of tbhe object, may be relinquisbicd to the Govermment, and
the Becretary of tbe Interior is bereby nuthorized to accept the
relinquishment of such tracts In bebalf of the Government of
the United Btates.

Permits for the examination of ruins, the exexvation of
archaologicnl sites, and the gatherinz of objects of aptiquity
upon the lands under their respective jurisdictioms mny bLe -
granted by the Secrctaries of the Interior, Azricalture, and
War to institutions whbich ther may decwy preperly qualified
to conduct such examination, excavation, or gatherimg, subjert
to sucl rules and regulations ns they may prescribe: Providrd,
Tlat the examinations, excavrations, and gntberings are under-
tnken for the benefit of reputable museums, universities, col-
leges, or other recognized scientlfic or educational mstitutions.
with o view to increasing the knowledge of such ebjects and
tbat the gathierings shall be made for permanent preservation
in public museums.

The bill was reported to the Scpate without smendmeant,
ordered to be engrossed for a third reading, read the third time,
and passed.
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PETSIRVATION OF AMERICAN AKTIQUITIES

Ar. LACEY. JMr. Epeaker. I ack unanimous consent for the
wesent conslderntion of the bill B. 4008

The Clerk read as followa:

A LNl (8 482%) for the preicrrallon of Amerienp antiquities.

Be it fnrld efc.. Tust anY perenn who shall & ate, |
Ajure. or I'lf any blllnr!tp:r pret ||-°lurlc re 'l:'r:tm:!of;u;::::. l:r |
wy olbject uf Iqul: sltusnied on Innds owned or coatmiivd by the
Jovernment of the Unl ud Fraten. withnat the perasiesios of the Becre.
iﬂ' of tbe Nepartment of the Gorerument havies jurlwdiction over e

op which sald satignities aze shivated. shall, viwo eonviction, e
L I O R R G
¥ sba
Bent. 19 the dlscretion 3t the rourt, | cumer Loth ine and imprisoy,
BsC. 2. Tuat the I'resident of !.h TUnlted States Is berely asthorise

h lu ‘I-nl to declare bl lamat
I-i Istorie l"w?l!'l"l. -W e }.::uh l::m‘:;‘e‘::?ct

l'lmle ilumt un ed opon the ll nrud u umnuﬂ b
the Gnurn.-l d llud lum ts m. uments, ui
may rees L eroof mm ’ ! tbe mum ut whieb in
-su cases luli mtnd area compatihle with tha
roper care and mAD t.ll oh}nll te be proteciad : Procided, .
hu wben such ol are dmu‘ s tract covered by a Loma '

fBde vuperfecied clalm or beld In rluu ownership, the u-.m. or so
as 3 r care and mapagewment
t, say be relisquisbhed to the bmmm. 88d the Becretar
s luubr sutborised to accept the nllnquluaut of suc
£ of lh ment Tt the Usnlted Bietes
(13 bat e examination of rulms, the excavation of
srebeolof ul ll tb. thlﬂl‘ of objects of l.lll.gllu upon the
may be gran the Becre-
taries of th llfeﬂn .l tare, & Wu to inmmttou which they
may deem properly qn u conduct such examisation, uuu'ien.
or nlhrl.u W suchk rules and reguiations as they may
i t the examipations, excavations, and pather| an
are “dnrukn for th benefit of reputable museums, universities. col-
legen, or other “Ti ised scient k .r dnuuunl ipstitotions, with a
view to sm-uula koowledpe of objecta, and that the nuur
for permanent nm-uu«u ia public museums.
£C. El.l the Becretaries of Departmen ucmuld sball make
and pIhll froma time to time wolform rulu -l regulations for the
purposs of carrying out the provisions of this act
The SPEARER. Is tbere objection
Mr. STEPHENS of Texas llr. Breuker. I desire to ask the
gentlewan whether this applies to all the publ.lc lands or only
certnin reservations wade in the billY

n:-hmcz! There is 0o reservation mde ln the bill of any
specific spot.

Ar. STEPHENS of Texas. I think the bill world be prefer-
able If it covered o particular spot and did cover tho entire
public domain - &

Mr. LACEY. Tbere bas been an effort made to bare national
parks in some of these regions, but this will merely mnke woalil
nurmlﬂonl where the objects are of sufficient Interest to pre-
serve them

Mr. STEI'HENE of Texas. TV(ll that take this land off the
:mrket. or can they still be settied on as pnrt of tbe public

omain?

Mr. LACEY. It will take that portion of the reservation out \

:l’ tlin market. It |s meant to cover the cave dwellers and cliff
wellers.

Mr. STEPHENS of Texas. How mnch land will be tnken off
the market in the Western States by the passage of the blll?

Mr. LACEY. Not very mucl. Tbe bill provides that It shall
be the mpallest area pecesstry for the care and msintepance of
tle objeris to be preserved.

Mr. STEPHENS of Texns Wou!d it be anything llke tbe
forest-reserve bill, by which seventy or eighty mlilllon acres of
land In the United States Luve been tied u up?

Mr. LACEY. Certainly not. The object is ent'.rtly diffcrent.
It is to preserve these old objects of special Interest aud the
Indian remainos o the pueblos in the Boutlwest, whilst the
other reserves the forests and tbe water courses.

Mr. BETEPHENE of Texas [ will say that that bill was
sbused. I kpow of one place where In 5 miles square you could
oot get a cord of wood, and they csll It o forest, and by such
means they bare locked up a very large area In this conntry.

Mr. LACEY. Tbe next bill I desire to call up Is a blll en
whbich there is a conference report now on the Epeaker's table,
wlich permits tbe opening up ot specified tracts of agricultoral
lapds where they cau be psed, by which the very evll that my
friend is protestiug agaiost can be remedied. It ls House blil

1757G, which bas passed both bodles, and there is a conference
t!p?rt for concurrence as to ooe of the detallo upon the Speaker’s
talle

Mr. STEPAENS of Texas I Lope the gentleman will sue
ceed In passing that bill, and this bill will not result In locking
up otber londs, 1 bave no objection to its consideration.

The SPEAKER. Is tbere objection! [After a pause.] The
Clalr benrs nope.

The Lill was ordered to a third mdlng. read the third time,
aud pnrsed,

On mntion of Mr. LaceY, A motion to reconsider the vote by
whbich tbe bill was pnased was lald on the table.
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ARCHAEOLOGICAL RESOURCES PROTECTION
ACT OF 1979

P.L. 96-95, see pape 93 Btat. 721
House Report (Interior and Insular Affairs Committee)

No. 96-311, June 29, 1979 [To accompany H.R. 1825]

Senate Report (Energy and Natural Resources Committee)
No. 96-179, May 15, 1979 [To accompany S. 490)

Cong. Record Vol. 125 (1979)

DATES OF CONSIDERATION AND PASSAGE
House July 9, October 12, 1979
Senate July 30, October 17, 1979
The House bill was passed in lieu of the Senate bill,
The House Report is set out.

HOUSE REPORT NO. 96-311

(page 1)

The Committee on Interior and Insular Affairs, to whom was re-
forred the bill (HLR. 1825) to protect archaeological resources owned
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by the United States, and for other purposes, having considered the
same, report favorably thereon with amendments and recommend
that the bill as amended do pass.

[page 7]
PFURFOSE

The pu of H.R. 1825 as reported by the Committee on In-
terior and Insular Affairs is to provide protection for archaeological
resources found on public lands and Indian Jands of the United States.
The legislation provides civil and criminal penalties for those who
remove or damage archaeological resources in violation of the prohi-
bitions contained in the bill. The bill prohibits the removal of archae-
ological resources on public lands or Indian lands without first obtain-
ing & permit from the affected Federal land manager or Indian Tribe.

BACEKGROUND

The basic statute protecting archaeological resources on public lands
it the Antiquities Act of 1906 (16 USC 431-433). That Act provides
that “any person who shall appropriste, excavate, injure. or destroy
any historic or prehistoric ruin or monument or any object of l.nti?ulty
situated on lands owned or controlled by the éovernment of the
United States without the permission of the Secretary . . . shall upon
conviction. be fined in a sum of not more than five hundred dollars or
be imprisoned for a period of not more than nincty days, or shall suffer
both fine and imprisonment. . . .”

In a 1874 decision, the United States Court of Appeals for the
Ninth Circuit held that the 1006 Act was unconstitutional. The court
found that the definitional portion of the Act was unconstitutionally
vague: therefore, the Act is legally unenforceable in the Ninth Circuit.
The Ninth Circuit includes the states of Arizona. California, Nevada,
Oregon, Washington, Montana, Jdaho, Alaska, Hawaii and Guam.

That court decision, coupled with the dramatic rise in recent years
of illegal excavations on public lands and Indian Jands for private
flil‘l, _prompted Members of the House and Senate to introduce legisla-
ion intended to provide adequate protection to archaeological re-
sources located on public lands and Indian Jands.

Much has changed since the 1906 Act was passed. The commercial
value of illegally obtained artifacts has substantially increased and
the existing penalties under the 1906 Act have proven to be an inade-
quate deterrent to theft of archaeological resources from public Jands.

1H R. 125 wan introdoced on Pehroary 1. 1970, by Reprenentative Morrie K. Ddall. and
was alao snonsored by Representative Rhodes, Im:zliu.’ Clannl.'injn.ﬂgnlell. Redd,
Marriott, Uliman, anéd Hammerschmridt.

[page 8)
SZCTION-BY-SECTION ANALYSIS
Secticn 1. Short title.
Section 2. Sets forth the findings and purposes of the Jegislation.
Section 3. Includes the definitions of terms used in the Act.

1710

184



ARCHAEOLOGICAL RESOURCES
P.L. 96-85

Pnrﬁraph 1 includes a definition of the term “archaeological re-
source”. This definition has been included, in part, to address the prob-
lem of unconstitutional vagueness, created by the lack of definition,
found by the United States Court of A'gpn s for the Ninth Circuit
US. v. Dias, 449 F. 2d 113 (9th Cir. 1974). Provision has also be
made to allow the Secretary of the Interior to promulgate a definition
of this term under uniform lstions. Concern was expressed during
full Committee deliberation that the definition of “archaeological re-
source” could be construed to include virtually any object found on the
public lands. Amendments were adopted to ensure that only artifacts
of true archaeological interest, at least 100 years of age, will be consid-
ered to be “archaeological resources” for rposes of this -
tion. Such items as coins, and bottles are clearly not intended to come
under the purview of this Act unless found within an archeological
site. The ittee has included language in its amendment of the
bill to ensure that arrowheads and bullets found on the surface of the
ground will not be considered as archaeological resources. The Com-
mittee is also concerned that the penalties contained in this bill will
only be used in situations that clearly warrant an enforcement action.
It is the recognition of the importance of the integrity of the archaeo-
logical site and the context in which archaeological resources are found
that the Committee feels should guide land managers in their protec-
tion and enforcement efforts.

Paragraph 2 includes a definition of the term “Federal land
manager”.

Pa ph 8 includes a definition of the term “public land” to in-
clude all lands actually owned by the United States other than lands
on the Outer Continental Shelf. No privately owned lands within the
exterior boundaries of & Federal land holding would be included. The
Committee recognizes that it is often difficult to delineate public land
from private or state Jand on the ground, particularly in the West.
The Committee also realizes that many of the specific archaeological
sites on public lands are currently unknown; therefore, specific signs
around sites will not be required. The Committee does, however, urge
Federal land managers to carry out an active public information pro-
gram and to publish the appropriate prohibitions and warnings in
their respective brochures, maps, visitor guides, and to post signs at
entrances to public lands.

Paragraph 4 includes s definition of “Indian Jands” to mean lands
of tribes or individual Indians either held in trust by the United States
or subject to a restriction on alienation.

Paragraph 5 includes a definition of the term “Indian tribe™.

Paragraph 6 includes a definition of the term “person”.

Paragraph 7 includes a definition of the term “State”.

Section 4. This section describes the method by which archaeologi-
cal resources may be legally excavated and removed from public Jands
and Indian lands.

[page 9]

Pa h (a) provides that any person may apply to the appro-
priate F«feu’ )nnd manager for npepennit tg Jggﬂe or uﬁon
archaeological resources fmmublic lands or Indian lands. Any appli-
cation shall include, among other items that may be deemed necessary
by the land manager, information concerning the time, scope, and lo-
cation and specific purposes of the proposed work.

1m

185



LEGISLATIVE HISTORY
PL. 96-85

Paragraph (b) describes the terms and conditions under which per-
mits may be given by the Secretary to any applicant.

Subpa ph (b) (1) requirts that applicant be qualified to
carry out the proposed activity. The Committee intends that only in-
dividuals with adequate professional expertise (education, experience,
or both) in archaeolo L considered as eligible to receive permita.

Subparagraph (b)ﬁ) requires that the activity to be undertaken
vilghbo for the purpoee of furthering archaeological knowledge in the

ic interest.
lmSu!:q:mragl'lpl:; b) 88) requires that all archaeological resources
removed from public lands and copies of the associated records and
dats will remain the property of the United States and be preserved
in a suitable location, such as a museum or university. The ittee
intends that archaeological specimens removed be adequately evalu-
ated and the knowledge obtained used for scientific and educational
purposes. The subsequent storage or display of these artifacts should
not, however, be narrowly construed and may include private as well
s public museums or institutions which have adequate resources to
protect the artifacts and to provide a public, educational, or interpre-
hg:rnu. h (b) (4) ires that ctivity carried out under

ubparagrap) requires that any activity ca ou e

this Act be consistent with applicable land mangement plans for the
specified ares and consequently would not be in conflict with any laws
governing the area in question or the agency mana it, This sec-
tion is included with recognition that the science of archaeology, in
the modern sense, is as much concerned with the conservation and
protection of archaeological resources “in situ” as it is with the excava-
tion and removal of specified archaeological resources. The protection
of the integrity of an archaeological site is extremely important in that
the scientific value to eociety—the unraveling of the secrets of the
pn.st—ma{ be enhanced by not altering archaeological sites. A deter-
mination by the Iand manger as to the wisdom of allowing an applicant
to excavate archaeological resources should take these factors into
consideration.

Paragraph (c) provides that if a it application is for the
excavation of a site determined by the Secretary of the Interior to be
an Indian religious or cultural site, the Secretary is required to notify
any Indian Tribe which may consider the sitc as having religious or
cultural importance, prior to issuing s permit. '

Paragraph (d) provides that the land manager may impose such
terms and conditions in any permit as the Jand manager deems neces-
#ary to carry out the provisions of this Act.

aragraph (e) requires that one individual be named in each case
as the person responsible for carrying out the terms and conditions
of the permit. This section was included with the recognition that, in

[page 10)

many instances, “teams” of archaeologists from universities or mu-
seums are involved in one excavation, and in order to ensure that such
excavations are conducted properly, one individual out of the group
will be identified as responsible for the group compliance 'i&ro the
permit and applicable law,
. Paragraph Ff) provides the Federal land manager with the author-
ity to suspend any permit if he believes that the permittee has violated
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any of the prohibitions of section 6. The land manager is also given
the suthority to permanently revoke any permit if & permittee has
bocnnne-es s civil penalty under section 8 or has been convicted
under section 7.
Subparagraph (g) (1) provides that no tribe or member thereof is
uired to get a permit from the Secretary to excavate on their
tribal Jands, However, in the absence of triba] law regulating excava-
tion or removal of archaeological resources on their lands, an individ-
val tribal member must obtain a permit under this Act.
Subparagraph (g) (2) requires the consent of a tribe or individual
ian, as the case may be, for all permits for excavation on Indian

lands.

Paragraph (h) meshes existing laws with the provisions of this Act.

Subparagraph (h) (1) ensures that an indiv';dml who receives &
permit to excavate or remove archaeological resources under this Act
shall not be required to obtain an additional permit under the 1908
Antiquities Act.

Subparagraph (h) (2) ensures that an individual who has an exist-

permit under the 1906 Antiquities Act before the date of enact-
ment of this Act shall not be required to obtain an additional permit
under this Act.

Paragraph (i) waives the applicability of section 108 of the Na-
tional Historic Preservation Act of 1966 (80 Stat. 917, 16 USC 470f)
to activities undertaken pursuant to this Act.

Paragraph (j) provides that any Governor may request a Federal
land manager to issue & permit for archaeological research, excavation,
removal and curation from federal lands to such Governor or any

rson the Governor deems to be qualified. Upon such request, the

edera] land manager shall issue & permit.

Section §. This section provides the Secretary of the Interior with
the authority to establish regulations pertaining to the management
and disposition of archaeological resources removed nursuant to this
Act, the 1908 Antiquities Act, or the Archaeological Recovery Act of
1960, as amended.

Paragraph (1) permits the Secretary to promulgate regulations
providing for the exchange of archaeological resources between suit-
able and apnropriate bodies.

Paragraph (2) permits the Secretary to promulcate regulations
providing for the permanent curation or disposal of archaeological
resources removed from public lands or Indian lands.

This section further provides that any regulations governing the
exchange or ultimate disposition of archaeological resources excavated
or removed from Indian lands shall be subject to the consent of the
tribe or individual Indian involved.

[page 11)

Section 6. This section describes those activities which would be
prohibited by this Act. It prohibits on public or Indian lands the
excavation, removal, alteration or defacement of archaeological re-
sources gxuft in sccordance with permits or exemptions; prohibits
dealing in those resources which are excavated or removed illegally,
and precludes the sale and transportation in interstate or foreign
mem when the resources are involved in violations of State or

aw.
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This section also provides criminal penalties for those who know-
ingly commit one of the prohibited acts. This is a general intent crime,
and therefore a person could be convicted if he acted of his own voli-
tion and was aware of the acts he was commiting. The Committee is
aware that these penalties overlap with more general statutes and regu-
lations, and there is no intent to preclude action under those general
provisions relating to the protection of Federal property under ap-
propriste circumstances. . .

e Committee recognizes that many individuals and institutions
may artifacts or collections of archaeological resources which
have been obtained legally. Section 6(f) provides an ezemption from
the prohibitions on sale, purchase, exchange, etc. in such instances. The
Committee notes, however, that archaeological resources which are in
s ;cnon'a possession illegally, are not covered by this exemption.

Field casting of plleonotolo ical specimens on the public domain
has not been and is not intended to be prohibited by any section of this
Jegislation. Such activities are pruentlzﬂurried out under separate
authority of the Jocal Jand managing bureau which has immediate
jurisdiction over the land in question.

Section 7. This section provides civil penalties for those who violate
regulations or permits issued under this Act, and it sets up adminis-
trative procedures for imposing those penalties. Civil penalties l::!
be as high as twice the value of the a wolosical resource involved,
and double the cost of restoration and repair of the site involved, plus
€1,000 in case of a first violation and $2,000 in case of any subsequent
violation. Hearings must comply with title 5 USC section 554, and on
judicial review the Federal land manager's action must be sustained if
£u E%orted by substantial evidence.

is section is intended to give Federal Jand managersa ltronf en-
forcement authority, short of criminal sanctions, by which illegal
activities on the public lands may be deterred. However, the Commut-
tee does not intend the civil penalties suthorized to be used to harass
citizens in their normal use of the gublic lands or to impose heavy
penalties on persons who inadvertently violate regulations in a minor
way. The regulations promulgated should take these factors inmto
account.

Section 8. This section provides rewards to persons furnishing in-
formation Jeading fo the finding of a civil violation. The reward may
be equal to half of the penalty assessed under section 7. Section 7 also
provides for forfeiture of archaeological resources, vehicles, and
equipment involved in violations of section 6, but it is expected that
the courts and the administrative Jaw judges wonld exercise their dis-
cretion t> avoid unduly burdensome forfeitures of pmpert'y belon
to persons who neither know nar could have known of the “ﬁ‘:l
activities.

[page 12)

Section 9. This section stipulates the conditions under which the
confidentiality of the location of archaeological resources on public
Jands and Indian Jands can be maintained without violating the pro-
visions of the Freedom of Information Act.

Pnngn{ph gll) provides that information conoernin§ the nature and
location of archaeological resources may be withheld from the public
unless (1) such disclosure would further the pu of this Act, or the
Archseological Salvage Act of 1960, as amended; or (2) such dis-
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closu 1r;:;rtmll:l not create’s risk of harm to the archaeological resources
involved.

Paragraph (b) provides for the Governor of any State to receive in-
formation concerning the nature and location of archaeological re-
sources within said State from the appropriate land manager if the
written request from the governor contains (1) the specific mte or area
for which information is sought; (2) the purpose of the request, and
}8) s commitment by the Governor that the confidentiality of the in-

ormation will be adequately preserved in order to protect the re-
source from commercial exploitation. L.

Section 10. Subsection (a) requires intergovernmental coordination
and adequate public participation, including participation by official
Indian tribes, prior to issuance of uniform lations under this Act

the Secretaries of Interior, Agriculture, and Defense.

Subsection (b) requires each Federal land manager to promulgate
rules and lations, consistent with the uniform rules and regula-
tions pmmmted under subsection () as may be necessary to carry
et is many porss of fhe satsy pubils lnd ¢ is

use In man of the country public land managemen

“dleckerbonrded”.yi.g. divided among a variety of different agencies,
the Committee feels it is vital that a set of uniform ngulv..t:ou&:uily
comprehendable to the public, be promulgated for all public lands. The
Committee also realizes that conditions may vary from situation to
situation, 8o provision has been made for each Federa] land manager to
promulgate additional rules and regulations so long as they are con-
sistent with the overall uniform rules and regulations.

Section 11. This section encou the Secretary of the Interior to
foster increased coordination and cooperation between professional
archaeologists, Federal personnel responsible for managing archaeo-
logical resources, and private individuals with private uollad.inn%::'d
other individuals interested in the science of archaeology. The .
mittee is concerned that ter efforts must be undertaken by the
Secretary and professional archaeologists to involve to the fullest
extent possible non-professional individuals with existing collections
or with an interest in archaeology. The potential benefit of this in-
creased cooperation is enormous; there is a wealth of archaeological
information in the hands of private individuals that could greatly
expand the archacological data hase of this country. The Committee
is convineed that the key to success of a program of this naturc is
true cooperation hetween all parties concerned.

Section 18. ':l'hi; section assures that the Aet will not be construed
to impose xigmificant additional restrictions on the activities permitted
under existing multiple use laws and authorities relating to the public
Iands. Activities such as mining, mineral leasing, grazing, timber har-

[page 13]

Ml:,,ﬂ flood control, recreation, reclamation and other construction
projects on public or Indian lands, or which are Federally assisted,
are required under provisions of existing laws and regulations to take
steps to identify and protect or salvage archaeological resources. The
Committee does not intend by this Act to alter the provisions of exist-
ing law nor does it intend to create any additional significant barriers
:iﬁieh would inhibit authorized uses of public lands.
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Pa ph (b) ensures that the private collection of rocks, coins, or
minera whieS: are not consideng archaeological resources will not
uire & permit under this Act for such activity.
arsgraph (c) ensures that this Act shall not be construed to affect
any land other than public land or Indian land to affect the lawful
recovery, collection or sale of archaeological resources from lands other
than Indian lands or public lands.

Section 13. This section requires the Secretary to submit, as a dis-
tinct, separate component of the report required under section 5(¢c)
of the Archaeological Recovery Act, a section detailing the activities
carried out pursuant to the provisions of this Act, including efforts
made to foster increased cooperation with private individuals pur-
+uant to section 12 of this Act. The 1eport shall also include such rec-
ommendations, including legislative recommendations, as the Secretary
deems appropriate to improve the administration of this Act.

OOST AND BUDGET ACT COMPLIANCE

“The lands involved in the legislation are entirely Federally owned
or Indian lands; therefore any costs incurred would be administra-
tive in nature and are not expected to increase significantly once the
current or future expenditures for protection of these resources is
assured. The following analysis was received from the Congressional
Budget Office: il B

.S. Cononess,
Coxngressionar Bunorr Orrice,
Washington, D.C.,June 18, 1978,
Hon. Morzie K. Upawr,
Chairman, Committee on Interior and Inndar A ffairs,
U.S. Howse of Representatives, Washington, D.C.

Drzar Mr Cuamaan : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
H.R. 1825, the Archaeological Resources Protection Act of 1979, as
ordered reported by the House Committee on Interior and Insular
Affairs, June 18, 1979.

The bill gr\:mdes for the protection of archaeological resources on
public and Indian lands by prohibiting unauthorized removal or sale
of antiquities and outlines 8 means of assessing penalties to be imposed
on violators. Costs incurred by the Federal Government as a result
of enactment of this bill will stem from enforcement and administra-
tion of the civil penalty process, promulgation of regulations, and the
review of applications. Based on information available from the De-
partment of the Interior, it is estimated that these costs will total
approximately $4 million for fiscal years 1980 through 1984,

i [page 14)
Should the Committes so desire, we would be pleased to provide
further details on this estimate.
Sincerely,
Awicz M. Rrvuwn, Director.

INFLATIONARY IMPACT STATEMENT

Pursuant to rule X clause 2(1) (4) of the Rules of the House of
Representatives, the Committee believes that enactment of H.R. 1823,
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az amended, would have virtuslly no inflationary impact on the
the national economy.

OVERSIGHT STATEMENT

In sccordance with the Committee’s Iurisdietion over archaeological
resources located on public lJands and Indian Junds, the Committee on
Interior and Insular Affairs would have oversight responsibilities over
any action of the Secretary taken to comply with the mandate of the
legislation. No recommendations were submitted to the Committee
pursuant to rule X, clause 2(b) (2).

On June 183, 1970, after adopting amendments to the Subcommittee

recommendation, the Committee lgn‘nllniag:z and zir:ﬂ:;Aﬂan meet-

in open session, reported v e and recom-
:gnd: t.hpa:nthe bill, as amended, be uppwvs.

DEPARTMENTAL REFORT

The favorable report by the Department of the Interior, dated
April 13, 1979, and the comments of the Department of Justice, dated
ay 22, 1979, follow:
U.S. Deraxruext or THE INTERIOR,
Washington, D.C., April 13, 1975.
Hon. Morris K. Ubawr,

Chairman, Committee on Interior and Insular Afairs,
US. House of Representatives, Washington, D.C.

Dzar Mr. CramuaN: This responds to the request of {our Com-
mittee for the views of this Department on H.R. 18235, a bill “To pro-
tect urchu'gologiul resources owned by the United States, and for other

puw . - .
e recommend that H.R. 1825 be enacted if it is amended as de-
scribed herein.

H.R. 1825 would miplement our authorization to control archaeo-
logical excavations on Federally owned or controlled lands, and to re-
move objects of antiquity from such lands for scholarly purpoees. In
general, the bill will solve & number of problems in present authoriza-
tions and will provide much greater protection of the archaeologica!l
resources of the United States.

Specificallly, H.R. 1825 would: (1) be of broader application than
the Antiquities Act by allowing the archaeological permits to be issued
to any qualified individual or private entity as well as any officer, em-
ployee, agent, department or instrumentality of the United Statesor a

[page 15)

State or political subdivision thereof; (2) define “archaeclogical re-
source” as any material remains of past human life or activities which
are at Jeast 50 years of l.tll'ld of archaeological interest ; SS) set forth
certain qualifications to be met by permit applications and the condi-
tions under which the appropriate Secretary could either refuse to
issue & permit or suspend or revoke issued permits; (4) prohibit com-
mercial trade in archaeological resources obtained in violation of Fed-
eral, State or Jocal laws; (5) authorize the appropriate Secretary to
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ameess civil penalties, subject to ?udieh] review, for violations of the
probibitions contained in the bill or regulations or permits; (6) pro-
vide greatly increased criminal penalties for violations of the prohibi-
tions contained in the bill (up to $20,000 fine or two years imprison-
ment, or both, for a first offense and up to $100,000 fine or five years
imprisonment, or both, for second and subsequent offenses versus a
maximum $500 fine or 90 days imprisonment, or both, for violations
of the 1908 Act); (7) suthorize the appropriate Secretary to recom-
mend the payment of up to 14 of any fine or civil penalty, but not more
than , to any person furnishing information leading to the find-
ing of a civil violation or criminal conviction; (8) direct the Secre-
tary of the Interior to report to the Con by June 1, 1980, on the
regulation of the excavation and removal of archaeological resources
from Indian lands; (DA provide a specific exemption from the Free-
dom of Information Act for site location information concerning
srchaeological resources covered K”tho bill, unless the appropriate
Secretary found the disclosure of this information would further the
pu of the bill and not create risk of barm to the resources or the
site tion; (10) authorize the Secretary of the Interior, after con-
wultation with other land management departments, to promulgate the
rules and regulations to be followed by all such de&nrumnu in el.rg
ing out the purposes of the bill; and (11) require the Secretary of the
Interior to re annually to the Congress on the activities carried
out by him under the bill.

Thic Administration wholeheartedly endorses the J:u of HR.
1825. In recent years, the Antiquities Act of 1906, 16 U.S.C. 431433,
has had the application of its criminal sanctions severely circum-
acribed. The result has been a corresponding decrease in the effective-
ness of its protection of archaeological resources on Federal lands.
The most severe problem is the holding in United States v. Dias, 499
F.2d 118 (9th Cir. 1974), that the criminal penalty provisions of the
Antiquities Act are unconstitutionally vague. Another problem is that
in light of the increased commercial trade in archaeological treasures,
the penalties provided in the Act are insufficient to provide the deter-
rent effect necessary to protect these resources. Finally, we have found
it increasingly & problem that information on permit applications and
other cultural resource information, particularly relating to site lo-
cation, must be released under the Freedom of Information Act, Jead-
ing to an increased threat of vandalism of archaeological sites.

This bill reflects the need demonstrated by these problems for a new
comprebensive statute to deal with each of these issues. It provides
s much clearer direction as to what resources Congress intends to be
protected, and specifically grants to the Secretary of the Interior reg-
ulatory suthority to further define those resources. This would over-

[page 16]

come the vagueness problem of Dias. It also provides for a full range
of enforcement tools running from civil ‘Fm ties to felony provisions
for particularly serious offenses. An additional facet is that it makes
crimina) the commercial trade in arch ical resources which wern
obtained in violation of either Federal, State, or local Jaw, While rec-

izing that the problem of proof of how the object was imitially ob-
tained is s difficult one, we support this additional layer of protection
for the valuable resources which would be protected by this bill, These
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two aspects of the bill would significantly improve the effectiveness of
the cultura] resources protection program of this Department.

Finally, the bill would provide a ¢ exemption from the Free-
dom of Information Act for site tion information i
archaeological resources covered by the bill, unless the Secretary finds
that the release of such information would further the purposes of the
bill and would not create a risk of harm to such resources or the site
in which they are located. While this provision would be a positive
step, we would suggest that it is unnecessary and, probably uninten-
tionally, limited. se the only archaeological resources covered
are those on Federsl land, where, in the course of cultural resource
surveys or other activities ruq;ind by other laws, information is col-
lected regarding sites not on Federal land, it would not be exempted
from release. We believe that this provision should be redrafted to
protect information relating to lnty archasological site.

‘We strongly support the overall purposes of H.R. 1825. Wes would
like to mommd‘: owever, 8 number of amendments to the bill which
will eliminate certain problems of language, interpretation and ad-
ministration. If so amended, we recommend the enactment of H.R.
1825. Our proposed amendments are attached to this report.

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of the
Administration’s program.

Roszzr Hexaer,
Aassistant Secretary.

Enclosure.
SUGGESTED AMENDMENTS TO H.R. 1835

1. Section 2(s) (2), page 2:

On line 6, after “resources” insert “which arc the property of the
United States”.

Reason : We believe the bill should make it clear that these archaeo-
logical resources are in public ownership.

. Section 3(1), 2:

Delete paragraph !1) and insert the following new paragraph:

(7) The term “archaeological resource” means any material

remaine of past human life or activitics whick are at least

Afty years o‘f‘ﬁ: and which are of archaeological interest, as

determined r regulations lgated by the 8

of the Interior. The Secretary of the Interior shall promui-

gate re ions under this paragraph after consuliation with

other Federal land managers, the professional archaeologioal

communily, representatives of concerned States and all other

(page 17)

Reason: This change will eliminate s partial listing of archaeolog-
ical resources, which may be confusing. gnﬂud, this can be handled
through regulations.

3 gd.ion 3(2), 3:

Delete lines 13-£1 and insert :

(2) The term “Secretary™ means, ezoept where other
wise apecifically provided, the Secretary of the Department
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ormhud‘;" ,rﬁ‘s 0.3‘3‘ g‘WSmu (as defined
section o primary monage-
:L.: authority over molmdw

Reason : We believe ﬂm clarifies the intent of the definition and wil)
also clarify the promom of the bill where the term is used.

4. Section 3(3), page 8:

Delete all of section 3(8), and insert the following :

TAe term “Indian lands™ means lands of Indian trides or
Indian individuals which are either in trust by the
United States or subject to & restriction againat alienation
imposed by the United States.

Reason: The term “Indian lands” is defined to include all lands
within the exterior boundaries of any Federal Indian reservation.
This may be somewhat broader than 5 intended for there are situa-
tions in which either private or State owned lands may be included
within these boundaries. Also, Jands are often held in t.rut for in-
dividuals. The intent of this bill seemingly would be achieved by de-
fining “Indian lands” as suggested.

6. Section 3(5), page

Add new mbptngnph (5) as follows:

An archaeological survey means a physical inspection, in-
ventory, and/or ucucmn?wluch hmzkg patmtmﬁar physi-
tmpacting archaeological resources located within a pre-

ed geographical area.

Reason : uired to further explain terminology in reference to
Sections 4 and

7. Section 3(6)

Insert a new nﬁ:punmph (6) as follows:

(6) The km“SMc“mmmyofthﬁ y States, the Dis-
trict of Columbdia, Puerto Rico, Gua L in Jelands,
American Samoa, and the C'ommmhh of t Northern
Nariana Islanda.

Reason : The term “State”, which llppean several places in the bill,
needs to be defined to c]anfy the application of this bill to land areas
which are not nt-rwt.ly Stltas.

8. Section 4 ﬁlﬁ

Sectioh 4 of 1825 should be revised-as indicated below. We have
completely rewritten this section :

[page 18]
EXCAVATION AND RENOVAL PRON PEDERAL LAND

(a) Any noumyapplytoﬂus !oupenndfor
pe
wmwuubume by the

Umud States or to out any or all such activities.
A rmit may only be umd pursuant to an application

pcrmdt Aae
nmf,ﬂ G o e shncslughisl vemcance, o0 o
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mifting eny or all such activities, if the &S to whom
such application is made determines, wnder lons pro-
mulgated by the Secretary of the Interior, that
(1) tAe research is important to the acquinition of data
related to significant archacologioal concerns, ond
(2) upxgﬁy ezists Lo recover, analyse, syntherise or
disseminate the results of the work; to meet curatorial
responsibilities for the archasological materials and ve-
souroes ; and to provide for appropriate preser-
on(t;o)n muuiu onsite,and _
& wor. @ submitted meeting current pro-
. tanmc ! ing meoessary logiatioal,

Such permit shall contain such terms and oonditions as the
Secretary concerned deems necessary (pursuant to .
gated by the Secretary of the Inserior) to carry out the
purposes of this Act, to insure compliance with other
plicable irions of lane, and to protect other resourves -
volved. The Secretary of the Interior ahﬂpmm?m nlerim
ngula“ztl:m tﬁvﬂn’n 80 days of the ’L;:cuge of th;‘.c‘h:t and shall
promulgate regulations within one o age o
thia Act. Pmmdwsah'on of final nmda.tigmw under Jt’c subsec-
tion will occur only after consultation with—
(1) other departments, bureaus, and agencies of the
United States having primary res ility for manage-
mt of land owned or controlled by the United States,

(£) representatives of concerned State agencies.

(¢) Systematic collections of archacological resources and
related physical and scientific evidences, are ical re-
sources with inkerent data potential, and associated documen-
tation shall be retained in a manner to assure their scientific
integrity. The United States shall retain a proprictary inter-
eat in such collection and their conservation for pubh’c bmﬁ.

(d) The Secretary to whom an application w made
subsection (a) may refuse to issue a permit under this section
to any applicant—

(1) against whom a civil penalty has been asscssed
under section 6(a) or
(2) who Ras been convicted of a violation under sec-
tions 6(b) or 6(c) or under the Act of June 8, 1906 (34
Stat. 225 16 U.S.C. §31-433).
(page 19)
Any permit iasued under this section may be suspended by the
Secretary to whom an application is mas:ic for not more than
4wo years for each instance that Ae determines that the per-
mittee has violated the terma of the permit or the prohidition
coniained in section 5. Any such permit may be revoked by
such Secretary upon assessment of a civil Lemlty under sec-
tion 6(a) againat the permittee or upon t rmittec’s con-
viction of a violation under sections 6(b) or6(c).
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(e) N Aer ;:v;mubn shall de regquired under
e) No iZ or ot . ;

the Act of June 8, 1906 (34 Stat. 225,16 U.S.C. 431-433) for
e e

othing in cts ora 3 .
nli&lywﬁned under the Act o/ !m l, m?’ -y

(f) Nothing contained in this section shall ire eny

me?&u;:&m# w"me:rw:. ‘mponn'b;ztg.“tj

scguire a permit Lo survey, escavale or remove are
resources, provided such a&iﬁt&cmamdth authorised

duties of "ruch o r loyee, agent, depariment or instru-
mda&of the United States, are undertaken with the con-
sent o land management agency, and are carried out in

noe with the purposes and intent of this Act, and in ac-
cordance with other applicadle laws.
59) lssuance of a permit in accordance with this section
applicable regulations shall not n;mn compliance with
ggi? g)gf;f the Act of October 15, 1966 (80 Stat. 917, 16
(R) The responsibilities and duties under this Act of any
Secretary may, with the consent of the Secretary of the In-
terior, be delegated to the Secretary of the Interior.

Reason : These recommendations are designed to clarify the policy
of the Act by recognizing that archaeological resources are a dimin-
ishing resource in this nation today. Archaeological excavation is
itself a process of study that destroys the resource. Because of this,
and because of Archaeological resources are finite and non-refinable,
the objective should be to manage these resources for their long-term
conservation while at the same time allowing the necessary consump-
tion of them in the interests of advancing knowledge about the past
or to illustrate or interpret to the public and the human history of this
nation. The purpose of the recommended changes in this section 18
to strike a balance between this generation’s consumption and of the
archaeological resources on Federal lands and the conservation of these
resources for future generations when new research problems and ad-
vanced research methods of & Jess destructive nature will be available.

Four additional provisions are recommended for inclusion: (1) to
continue in force existing Antiquities Act permits issued under section
8 of the Antiquities Act of 1960; (2) language to clarify that any
emgloyee or agent of the Federa] government does not need a permit
under this act, provided the employee or agent is carrying out author-
ized, agency-related duties. in accordance with other applicable laws,
such as the Archaeological and Historical Preservation Act of 1974
and the Historic Preservation Act of 1966; (3) the compliance with
the permitting provision of this act would excuse compliance with

[page 20]

section 108 of the National Historic Preservation Act of 19668; and

(4) suthorization for any Secretary to delegate to the Secretary of

:.]!:9 I.:;.-enor, where he consents, the authority to issue permits under
i
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9. Section 5(a), page 6:
Delete line 10, and insert in lieu thereof :

8Src. §. (a) Ezcept as provided in section 4(f), no person
may ezcavale, remove, injure, or desiroy any ar-

Reason: Technical amendment to make the language of this section
consistent with 16 U.S.C. 433, and to clarify the relationship of this
prohibition to the disclaimer in section 4(f).

o Scc:aon 5(b), page 6, line 18, and sec. 5(c) page 7, line 2: Delete

Reason : There are Constitutiona! problems inherent in making the
ion of an object & criminal offense in light of the effective
ate provisions in (d) (2). The deprivation of poverty and due process
clauses require that in such a situation the criminal offense be tied to
an intervening act. The way the bill is presently drafted, a person
ing an object legally the day before the bill was could
ﬁ put into criminal violation the day the bill became effective. The
simplest remedy is to delete ion as a crime. Insofar as overall
enforcement is concerned, this deletion does not seem to weaken the
bill significantly.
11. Section 5(b) (2), 6:
Reword pa ot foh) (;) on lines 22-24 to read as follows: “any other
Federal law, rule, regulation, or permit.”
Reason : Technical amendment.
12. Section 5 (¢) and (d)@),page?:
Following the word “any” on line 5, reword as follows: State or
local law, ordinance, rule, regulation, or permit.

On line 15, following the word “any”, reword to read State or local
law, ordinance, rule, regulation, or permit or of any other Federal law
before, on or after the date of the enactment of the Act.

Reason : Technical amendment.

18. Section 6(s) (2), 8, lines 3-14:

We believe that the :er should set an upper limit on the pen-
alty which may be provided by the Secretary of Sn Interior. This is the
clearest way for the Secretary ¢o establish & system of penalties which
most closely reflects the will of the Congress and which, therefore,
would withstand judicial review as reasonable. Failure to estab-
lish such a ceilu:i may well result in any system of Ities succumb-
ing to judicial challenge. We feel that under the bill as drafted the
Secretary could not impose a civil penalty higher than $20,000, since
the maximum fine provided in section 8(b) is $20,000. Because of the
extreme value of the properties involved, we believe that both of these
:&m should be raised to more adequately provide the deterrent we

14. Section 6(s) (2), page 8, lines 4 and 10:

Delete the word “guidelines” and insert the word regulations in Lien

thereof.
Reason : Technical amendment.
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15, Section 8 2), 8,line 12:
Change ge 1(33-5 ')Ihlll” to mu;
Reason : To provide additional flexibility in the penalty asseasment

16. Section 08;) (3):
In lines 17-18, delete “Court of Appeals for the District of Colum-
bia Circuit or for any other circuit in”, Insert in lieu thereof : District

Court for the District of Columbia or for any other district in
Reason: Review of the assessments of civil penalties is well within
the province of the District Courts. To allocate the function to the
already crowded Circuit Court calendars will only further delay reso-
lution of the civil penalty assessment. Additionally, to require a 'ser-
son against whom a civil penalty has been assessed to seek his relief
in the Circuit Court may well discourage meritorious appeals because
of the distance to the courts and the expenses involved.

17. Section 6(s)(4) (A) and (B).rp 9:

Section 6(s) g) A) and (B) should refer to paragraph (8) instead

of paragrs :
£:mn5 ical amendment.
18. Section 6(c), plf! 9:
Delete all of lines 17-20 and insert in lieu thereof :
(¢) Any person who commits a second or subsegquent viola-
#ion of any prohidition contained in section §
Reason : Technical amendment.
19. Section 7(s), p;&! 9:
In line 24, delete the word “recommendation”, and insert in lieu
thereof the word certification _
Reason : Technical amendment. The Department of Treasury indi-
cates that it needs a certification and not just a recommendation.
20, Section 7(a), page 10:
After line 10, insert this sentence :
T'here are heredy authorized to be appropriated such sumas
as may de mecessary to carry out the provirions of this

Reason : Without this amendment, funds from a fined person would
go to the general fund of Treasury. This amendment would put the
money raised from fines into an account for that purpose, so that
rewards could be paid out of that account.

21. Section 7(.&» 10, line 6:
the wo all” to may and delete the word “equally”.

Reason: To allow the Secretary to provide for a division among
persons which reflects the value of their contribution to the enforce-
ment effort.

22. Section 7(b) (1), page 10, line 17:

Insert “or (¢)” between “6(b)” and ",”.

Reason : Technical amendment.

£3. Section 8, page 10:

Throughcut section 8 of the bill, insert after “Secretary” the words
of the Interior

Reason : Technical amendment.
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$4. Section 8(s), page 11, line 5 : _
Delete tho:m(a:&n roposed legislation designed to allow” and insert
the words Mvcgm of the feanidbility of authorisi

Reason : This amendment gives the Secreta dincnm in the study
rocess and does not prejudice the outcome of the study.
25. Section l(ﬂ;pge 11,line 10: )
Delete the words “drafts of proposed legislation and™.
Reason: Same reason as in amendment number 24 above.
96, Section 8(b), 11, line 12:
Delete “1980” and insert 1582 . )
Reason: We believe the Indian lands study required by this section
will require an additional two years more than allowed the bill.
£7. Section 8(c), page 11, line 18: -
Delete “After the date of the enactment of this Act” and after “all”,
insert archaecological surveys
Reason: All such archaeological resources are presently protected
by the Antiquities Act. This su ion’s design is to reinforce in clear
age that during the irterim time prior to the Secretary's report
to , such lands shall continue to receive equal protection
under this statute when enacted.
28. Section 8(d), page 11, lines 16-19:
Delete all of section 8(d) and insert in lieu thereof the following:

The Secretary shall not issue a permit under this Act with
respect to Indian lands if the Indian tribe objects to such
sssuance and such objections are consistent with section 202
of the Civil Righta Act of 1968 (8¢ Stat. 77). With respect
to permits issued under this Act with respect to Indian lands,
the Secretary shall include and enforce terms and conditions
in addition to those required by this Act as may be requested
by the Indian tride, consistent with section 202 of the Civil
Rights Act of 1968 and other statutory responsibilities.

Reason : This amendment requires the tribes’ objections to be con-
sistent with section 202 of the Civil Rights Act of 1868. In addition.
the terms and conditions requested by a tribe should not be incon-
sistent with other statutory requirements imposed on the Secretary.

29. Section 9. page 12:

Delete all of lines 5-8, and insert the following :

Src. 8. Information obtained by the Federal government
under this Act or under any other Kmmau of Federal law
concerning the location of any archaeological resource may
not be made.

Reason : We helieve that in order to protect archarolomical resources
site location information regarding any archaeological resources ob-
tained by the yhpvernment under any law should not be disclosed un-
less the proper finding is made.

80. Section 9(1), page 12: -

In line 13. delete “this” and insert in its place tAe relevant

Reason : Technical amendment.

81. Section 11(a), page 13, line §:

Delete existing line 5, and substitute repeal or modify
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Reason : We would suggest that section 11(s), as introduced, might
preclude any cultursl resource protection under this bill in the context
of mining or mineral leasing. To remove such protection eomﬂet:ely
seems unnecessary. The provisions of the mining and mineral leasing
laws can be preserved from modification or repesl, while at the same
time giving s reasonable level of protection to cultural resources which
might otherwise be endangered.

32. Add new section ﬁlf:) as follows:

(¢) A permit under this Act shall not de reguired when
an nzehaologicnl survey in compliance scith section 106 o{
the National Historic Preservation Act of 1966 has been
and it has been determined that the sudject project will not
adversely affect archaeological resources. However, this shall
not be der to ezempt an agency from compliance with
¢Ais act or the Archaeological and Historic Preservation Act
of 1974 when new or additional archaeological resources are

scovered.

Reason: To protect private contractors from criminal liability in
the event of an inadvertent discovery and/or destruction of an ar-
chaeological resource, after there has been agency compliance with
section 108.

83. Section 12;’5‘5: 18,lines 13 and 14: o
Delete the words “annually, submit” and insert in lieu thereof the

words as a part of the annual report submitted to the Congress pur-
suant to section 5(c) of the Arec aeofzgy and Historic Prescrvation
Act of 1974 (74 Stat. £20) as amended,

Reason : We believe s separate report to the Congress should not be
n%uired under this bill since an archaeology report is already being
gubmitted annually to the Congress under the 1874 Act, and the reports

can easily be consolidated.
DrraxrazNT or JUsTice,

Washington, D.C., May £, 1979.
Hon. Mormis K. Upaws, d x

Chairman, Committee on Interior and Insular A ffairs,
House of Representatives, Washington, D.C.

Dzax Mz, Caamxuax: T am writing to proffer the comments of the
Department of Justice on H.R. 1825, “To Protect Archeological Re-
sources Owned by the United States, and for Other Purposes.”

H.R. »825 would renlace provisions of the Antinuities Act of 1908,
16 US.C. 431433, which require & permit “to excavate or remove
any archeological resource located on land owned or controlled by
the United States or to carry out both such activities.” Proposed Sec-
tions 4(a) and 4(d). In addition, the proposed bill would clarify the
definition of what activities are to be covered, provide a stricter per-
mitting system for excavation and removal of archeological resources,
and provide ltronfer remedies and penalties for violation of the Act
and Department of the Interior ations.

As is well know, the current Antiquities Act has lost much of its
effectiveness. The crimiral penalties provision was held unconstitu-
tionally vague in United States v. Dias, 499 F. 24 113 (9th Cir., 1974).

1726

200



ARCHAEOLOGICAL RESOURCES

P.L 96-85

[page 24)
This holding has severely hampered enforcement of current Antiquities
Act requirements. Although a recent case in the Tenth Circuit has up-
held the constitutionality of the Antiquities Act, the fact remains
that most of the sites and objects which require protection are found
in the Ninth Circuit where the Act is still considered invalid.

Furthermore, the current penalties provision of the Antiquities Act,
168 U.S.C. § 433, is insufficient to deter unlawfu] excavation and removal
of archeological resources. The value of objects removed from fed-
eral lands exceeds many times over the current misdemeanor Ity of
8500 or imprisonment for not more than 90 days or both. For many,
the risk is well worth running of getting caught in view of such a
meager potential penalty. . )

Because of these severe inroads into the effectiveness of current legis-
lation and the severity of the existing problem, no one can contest that
corrective legislation is necessary and should be enacted quickly. We
do. however, have a number of reservations to H.R. 1825 as currently
drafted. We feel the following issues must be addressed before we can
recommend enactment of the bill.

(1) The purpose of the legislation is to allow the Secretary of the
Interior to restrict access to “archeological resources” found on al)
lands “owned or controlled” by the United States. As the bill rec-
ognizes, much of the land “owned or controlled” by the United States
is held as trustee for Indian tribes or individuals, who have a vested,
judicially recognized property interest in such lands. It is our view that
the proposed legislation, while acknowledging the politicial interest
of Indian tribes. inadequately addresses the problems raised by the
fact that archeological sites found on Indian trust or restricted Jand
may be owned by the tribe or individual Indians possessing the bene-
ficial interest in the land.

We assume that much of the “archeological resource” designed to
he protected by the legislation is related to Indian culture and is
found on Indian reservation lands. Often the Indians not only own
such archeological material but, in fact. often nre the descendants of
those who manufactured it. We suggest therefore that some modifi-
cations be considered for Indian tribes.

. We concur with the Department of the Interior’s proposed changes
in the definition of “Indian lands.” While the term “Indian country”
iz statutorily defined eo as to include al! lands—even those in non-
Indian ownership—within the boundaries of a reservation, we ques-
tion whether non-Indian lands within a reservation should be made
subject to this legislation which is directed to federa! and Indian
lands only. With regard to the other amendments proposed by the
Department of the Interior, we believe that these matters are in the
t[;urvnw of their administrative responsibilities and thus defer to
em.

We note that in Section (8) (1), the bill requires that the Secretary
consult with the states before promulgating regulations. We believe
that some consideration should be given to an amendment affording
rimilar consultation rights to affected Indian tribes.

(2) We share the concern of the Department of the Intarior re-
flected in their report on H.R. 1825 concerning the bill’s definition
of “Archeological l.lu?l!m". As currently drafted, resources now
covered by the Antiquities Act may not be covered under the bill.
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We endorse Interior's proposed definition. In order to insure uon:g
at Jeast as broad as presently exists under the Antiquities Act,
a definition is necessary. . ét.4

(ﬂ. Section 5(s) of H.R. 1825, governing prohibited acts, should
use the same wording as § 433 of the current Ant.i?uit_.iu Act. Instead
of “No &e‘mn may excavate or remove any archeological . . .” (H.R.
18235), section should begin “No person may excavate, remove,
injure, or destroy any archeological . . .” In the absence of this
change, » loophole may be provided allowing damage or injury to
archeological resources to occur with impunity.

(4) Enforcement provisions of the statute would be much

strengthened by adding authority to seek an injunction. Although
ruch suthority ean sometimes be implied from general enforcement
responsibility and suthority, it would be much better to have injunc-
tive relief specifically prov:clod in the statute. We suggest the follow-
ing wo :
At the request of the Secretary, or in consultation with the Sec-
retary, the Attorney General may institute a civil action in any United
States district court for an injunction or other appropriate order to
prevent any person from violating the requirements of this Act, the
regulations issued pursuant to it, or any requirement of a permit issued
m?e”'?'li:‘&di: Sect deal h 1 the word “p

5 roughout ion 8, dealing with penalties, w ro-
hibit!on“ should be changed to “raqguimnf.m.” The Act, its reguls-
tions, and, in particular, permits issued under the Act, may not con-
tain prohibitions so much as conditions and requirements. To avoid
possible future technical disputes over wording of the provision and
what is subject to penalties, the wording shouls be changed.

(6) The legislative history of H.R. 1825 and any future act should
:ﬁ:ﬂﬁm]ly. state that any criminal penalties provided by Section 6

uld be in addition to any criminal sanctions which may be im-
posed under existing criminal provisions, such as 18 U.S.C. § 641
(theft of government property) or 18 U.S.C. § 1861 (depredation of
government pmperty{. Although as a matter of departmental policy,
we would prosecute all violations of the Act under enforcement pro-
visions of the Act, we should have the Title 18 alternative available,
iu case any “loopholes” are discovered in the Act.

7) The Department would oppose any efforts to make violations
of on 3 s specific intent crime by adding the phrase “willfully.”
As currently dratfed, Section 6(b) makes violation of Section 5 a
general intent crime by using the word “knowingly™ alone. It should
remain this way.

In sum, subject to the above comments, we endorse H.R. 1825.

The Office of Management and Budget has advised that there is
no objection to the submission of this report from the standpoint
of the Administration’s program.

Sincerely,
Pamuucia M. Wawn,
Asristant Attorney General.
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