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FOREWORD

U.S. Department of Justice

Since 1906, with the passage of the Antiquities Act of 1906, the federal
government has had criminal sanctions providing for the punishment of people
who unlawfully excavate or injure any American antiquity. With the enactment
of the Archaeological Resources Protection Act of 1979 (ARPA), 16 U.S.C.
§§ 470aa - 470mm, as amended, and with the publication of uniform federal
regulations implementing ARPA by the Departments of Interior, Agriculture and
Defense, along with the Tennessee Valley Authority, the federal government has
embarked on a more comprehensive program to protect and preserve federal
"archeological resources" from predators, looters, and thieves. Under ARPA
there is now a full range of criminal, civil and forfeiture remedies which can be
applied against people who violate ARPA.

This initial collection of source materials on the protection of federal
archaeological resources is intended to assist United States Attorneys’ Offices in
the preparation of criminal charges and forfeiture proceedings under ARPA, or
of criminal charges brought pursuant to 18 U.S.C. § 1170 -- Illegal Trafficking
in Native American Human Remains and Cultural Items.

Any questions which arise concerning the enforcement of this area of federal
criminal law should be directed to the General Litigation and Legal Advice
Section (GLLAS). Section attorneys Daniel Fromstein and Deborah Sorkin, both
available at (202) 514-1026, have prepared this collection of source materials and
are available to assist you. Please provide any additional case materials similar
to those contained in Volume II of this Sourcebook to GLLAS, P.O. Box 887,
Ben Franklin Station, Washington, D.C. 20044-0887.

Any questions which arise concerning the forfeiture provisions of ARPA can
be directed to attorney Alice Dery at (202) 514-1263 of the Asset Forfeiture
Office of the Criminal Division.

ROBERT S. MUELLER, III
Assistant Attorney General
Criminal Division
Department of Justice
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FOREWORD

U.S. Department of the Interior

The protection of archeological resources is a compelling responsibility not
only for the stewardship requirements in the public interest but also because the
looting of archeological sites forever destroys portions of our nation’s cultural
heritage. Each time it happens, it is the equivalent of tearing pages from rare
books, and we lose the chance to learn about important times and people from our
past.

Effective law enforcement is a basic part of archeological protection programs
because the public increasingly has become involved in learning about the
archeological past, is concerned about the preservation of archeological remains
for the future, and is gaining understanding about the impacts of systematic
looting. Federal land managing agencies, in particular, have taken lead roles in
integrating public participation with the full range of archeological protection
activities. As a result, efficient enforcement casework and positive publicity about
successful prosecutions have a meaningful deterrent effect.

Several historic preservation laws, including ARPA, charge the Secretary of
the Interior with leadership and coordination responsibilities in the federal
archeology program. As a central element in his effort to carry out those
responsibilities, Secretary Manuel Lujan, Jr., implemented a National Strategy for
Federal Archeology (October 24, 1991). One of the six areas identified for
special emphasis by public agencies and others concerned with archeological
preservation is "efforts to fight looting and preserve the archeological record in
place." To accomplish this efficiently requires interagency, interdisciplinary work
in which law enforcement personnel, archeologists, and attorneys cooperate to
develop effective casework.

This sourcebook is representative of that kind of cooperation. It also
represents the commitment by a wide range of federal agencies to protect the
nation’s non-renewable cultural heritage on behalf of the entire public.

Any questions about archeological resources and their protection or the Federal
archeology program should be directed to the Departmental Consulting
Archeologist and the Archeological Assistance Program. Staff archeologist
Richard Waldbauer is available at (202) 343-4113 to assist you. He and
archeological consultant Bruce Penner helped prepare this collection of source
materials.  Further technical assistance is available through Archeological
Assistance Program offices nationwide. They can be reached through the
Departmental Consulting Archeologist.

FRANCIS P. Mc(MANAMON
Departmental Consulting Archeologist
National Park Service

Department of the Interior
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16 §433 NATIONAL PARKS, ETC. Ch. 1

§ 433. American antiquities

Any person who shall appropriate, excavate, injure, or destroy any
historic or prehistoric ruin or monument, or any object of antiquity,
situate on lands owned or controlled by the Government of the
United States, without the permission of the Secretary of the De-
partment of the Government having jurisdiction over the lands on
which said antiquities are situated, shall, upon conviction, be fined in
a sum of not more than $500 or be imprisoned for a period of not
more than ninety days, or shall suffer both fine and imprisonment, in
the discretion of the court.

June B, 1906, c. 3060, § 1, 34 Stat. 225.



CHAPTER 1B—ARCHAEOLOGICAL RESOURCES PROTECTION

:;eo..‘ Congressional findings and declaration of purpose.
470bb. Definitions.
.470cc. Excavation and removal.

(a) Application for permit.

(b) Determinations by Federal land manager prerequisite to issuance of

it.

(© No;iﬁprztion to Indian tribes of possible harm to or destruction of sites
having religious or cultural importance.

(d) Terms and conditions of permit.

(¢) Identification of individuals responsible for complying with permit
terms and conditions and other applicable laws.

(N Suspension or revocation of permits; grounds.

(g) Excavation or removal by Indian tribes or tribe members; excavation
or removal of resources located on Indian lands.

(h) Permits issued under Antiquities Act of 1906.

(i) Compliance with provisions relating to undertakings on property listed
in the National Register not required.

(j) Issuance of permits to State Governors for archaeological activities on
behalf of States or their educational institutions.

470dd. Custody of archaeological resources.
470ec. Prohibited acts and criminal penalties.

(2) Unauthorized excavation, removal, damage, alteration, or defacement
of archaeological resources.

(b) Trafficking in archaeological resources the excavation or removal of
which was wrongful under Federal law.

(c) Trafficking in interstate or foreign commerce in archaecological re-
sources the excavation, removal, sale, purchase, exchange, transpor-
tation or receipt of which was wrongful under State or local law.

(d) Penalties.

(e) Effective date.

(N Prospective application.

(8) Removal of arrowheads located on ground surface.

470fT.  Civil penalties.

(a) Assessment by Federal land manager.

(b) Judicial review of assessed penalties; collection of unpaid assessments.

(c) Hearings.

470gg. Enforcement

(a) Rewards.

(®) Ferfeitures.

(c) Disposition of penalties collected and items forfeited in cases involv-
:ns archaecological resources excavated or removed from Indian
ands.

103



16 § 4702a CONSERVATION .. 13

Sec.
470hb. Confidentiality of information concerning nature and location of
archaeological resources.
(a) Disclosure of information.
(b) Request for disclosure by Governors.
470ii. Rules and regulations; intergovernmental coordination.
(a) Promulgation; effective date.
(b) Federal land managers’ rules.
470jj. Cooperation with private individuals.
470kk. Savings provisions.
() Mining, mineral leasing, reclamation, and other multiple uses.
(b) Private collections.
(c) Lands within chapter.
470//. Annual report to Congress.

§ 470aa. Congressional findings and declaration of purpose

(a) The Congress finds that—
(1) archaeological resources on public lands and Indian lands are an
accessible and irreplaceable part of the Nation's heritage;

(2) these resources are increasingly endangered because of their
commercial attractiveness;

(3) existing Federal laws do not provide adequate protection to
prevent the loss and destruction of these archaeological resources and
sites resulting from uncontrolled excavations and pillage; and

(4) there is a wealth of archaeological information which has been
legally obtained by private individuals for noncommercial purposes and
which could voluntarily be made available to professional archee:
ologists and institutions.

(b) The purpose of this chapter is to secure, for the present and future
benefit of the American people, the protection of archaeological resources
and sites which are on public lands and Indian lands, and to foster increased
cooperation and exchange of information between governmental authorities,
the professional archaeological community, and private individuals having
collections of archaeological resources and data which were obtained before
October 31, 1979.

(Pub.L. 96-95, § 2, Oct. 31, 1979, 93 Stat. 721.)
Historical Note

Short Title. Section | of Publ. 96-93 Legislative History, For legislative histor
provided that: “This Act [this chapter] may  and purpose of Pub.L. 96-95, see 1979 US

be cited as the 'Archaeological Resources (ode ; Adm. News, p. 1709.
Protection Act of 1979"." Sing-ond .



O. 1B ARCHAEOLOGICAL RESOURCES 16 § 470bb

Code of Federal Regulations
prossction of archasological resources: uniform regulations—
Forest Service, Depanment of Agriculture. see 36 CFR 296.1 et segq.
Office of Secretary of Defense, see 32 CFR 229.1 & s,
Office of Secretary of Inisrior, see 43 CFR 7.1 t seg.
Tennssser Valley Authority, see 18 CFR 13121 & seq.

§ 470bb. Definitions
As used in this chapter—

(1) The term “archaeological resource™ means any material remains
of vast human life or activities which are of archasological interest, as
determined under uniform regulations promulgated pursuant 1o this
chapter. Such regulations containing such determination shall include,
but mot be limited to: pottery, basketry, bottles, weapons, weapon
projectiles, tools, structures or portions of structures, pit houses, rock
paintings, rock carvings, intaglios, graves, human skeletal materials, or
any portion or piece of any of the foregoing items. Nonfossilized and
fossilized paleontological specimens, or any portion or piece thereof,
shall not be considered archacological resources, under the regulations
under this paragraph, unless found in an archacological context. No
item shall be treated as an archaeological resource under regulations
under this ph unless such item is at least 100 years of age.

(2) The term “Federal land manager™ means, with respect to any
public lands, the Secretary of the department, or the head of any other
agency or instrumentality of the United States, having primary manage-
ment authority over such lands. In the case of any public lands or
Indian lands with respect to which no department, agency, or instru-
mentality has primary management authority, such term means the
Secretary of the Interior. If the Secretary of the Interior consents, the
responsibilities (in whole or in part) under this chapter of the Secretary
of any department (other than the Department of the Interior) or the
head of any other agency or instrumentality may be delegated to the
Secretary of the Interior with respect to any land managed by such
other Secretary or agency head, and in any such case, the term
“Federal land manager” means the Secretary of the Interior.
(3) The term *‘public lands" means—

(A) lands which are owned and administered by the United

States as part of—
() the national park system,
(iD) the national wildlife refuge system, or
(iil) the national forest system; and

(B) all other lands the fee title to which is held by the United
States, other than lands on the Outer Continental Shelf and lands
which are under the jurisdiction of the Smithsonian Institution; '

_ (4) The term “Indian lands" means lands of Indian tribes, or Indian
individuals, which are cither held in trust by the United States or
subject 1o a restriction against alienation imposed by the United States,
except for any subsurface interests in lands not owned or controlled by
an Indian tribe or an Indian individual,

(5) The term “Indian tribe" means any Indian tribe, benn, nation, or
other organized group or community, including any Alaska Native
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village or regional or village corporation as defined in, or established
pursuant to, the Alaska Native Claiias Settlement Act (85 Stat. 688)

[43 US.C.A. § 1601 et seq.).

(6) The term “‘person” means an individual, corporation, partner-
ship, trust, institution, association, or any other private entity or any
officer, employee, agent, department, or instrumentality of the United
States, of any Indian tribe, or of any State or political subdivision

thereof.

(") The term “State” means any of the fifty States, the District of
Columbia, Puerto Rico, Guam, and the Virgin Islands.

(Pub.L. 96-95, § 3, Oct. 31, 1979, 93 Stat. 721.)
S0 in original.  Probebly should be a peniod.

Historieal Note

References ba Text. The Alaska Native
Claims Settiement Act, referred 1o in par. (5),
is Pub.L. 92-203, Dec. 18, 1971, B3 Stat. 638,
as amended, which is classified genenlly 10
chapter 33 (section 1601 et seq.) of Title 43,
Public Lands. For compiete classification of

this Act to the Code, see Shont Title note sei
out under section 1601 of Title 43 and Tables
volume.

Legislative History. For legislative histon
and purpose of Pub.L. 96-95, see 1979 US
Code Cong. and Adm. News, p. 1709.

Notes of Decisions

1. Constructive possessioa

Alleged finder of shipwreck embedded in
submerged land owned by United States and
administered and controlied by National Park
System was not entitied to salvage award
where government was in constructive posses-
sion of the shipwreck. Klein v. Unidentified,
Wrecked and Abandoned Sailing Vessel, D.C.
Fla.1983, 568 F.Supp. 1562.

1. Shipwrecks
United States had title 1o shipwreck embed-
ded in submerged land owned by United

States and administered and controlied by
National Park System by constructive posses-
sion such thai property could not be con-
sidered legally lost and subject to finder's
claim where government knew of shipwreck
before finder, had power 1o exercise dominion
and control over shipwreck, and intended 10
exercise dominion and control over shipwreck
by enactment of this chapter indicating con-
tinuing interest in protecting archeological
resources from commercial excavation and
pillage  Klein v. Unidentified, Wrecked and
Abandoned Sailing Vessel, D.C.Fla. 1983, 568
F.Supp. 1562.

§ 470cc. Excavation and removal

(a) Application for permi

Any person may apply to the Federal land manager for a permit to
excavate or remove any archaeological resource located on public lands or
Indian lands and to carry out activities associated with such excavation or
removal. The application shall be required, under uniform regulations
under this chapter, to contain such information as the Federal land manager
deems necessary, including information concerning the time, scope, and
location and specific purpose of the proposed work.

(b) Determinations by Federal land manager prerequisite to issuance of permi

A permit may be issued pursuant to an application under subsection (s) of
this section if the Federal land manager determines, pursuant to uniform
regulations under this chapter, that—
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(1) the applicant is qualified, to carry out the permitted activity,

(2) the activity is undertaken for the purpose of furthering archaeo-
Jogical knowledge in the public interest,

(3) the archaeological resources which are excavated or removed
from public lands will remain the property of the United States, and
such resources and copies of associated archaeological records and data
will be preserved by a suitable university, museum, or other scientific or
educational institution, and

(4) the activity pursuant to such permit is not inconsistent with any
management plan applicable to the public lands concerned.

{¢) Notification to Indian tribes of possibie harm to or destruction of sites having
religious or cultural importance

If a permit issued under this section may result in harm to, or destruction
of, any religious or cultural site, as determined by the Federal land manager,
before issuing such permit, the Federal land manager shall notify any Indian
iribe which may consider the site as having religious or cultural importance.
Such notice shall not be deemed a disclosure to the public for purposes of
section 470hh of this title.

{d) Terms and conditions of permit

Any permit under this section shall contain such terms and conditions,
pursuant to uniform regulations promulgated under this chapter, as the
Federa! land manager concerned deems necessary to carry out the purposes
of this chapter. -

(e) identification of individuals responsible for complying with permit terms and
conditions and other applicable laws

Each permit under this section shall identify the individual who shall be
responsible for carrying out the terms and conditions of the permit and for
otherwise complying with this chapter and other law applicable to the
permitted activity.

(1) Suspension or revacation of permits; grounds

Any permit issued under this section may be suspended by the Federal
land manager upon his determination that the permittee has violated any
provision of subsection (a), (b), or (c) of section 470ee of this title. Any
such permit may be revoked by such Federal land manager upon assessment
of a civil penalty under section 470fT of this title against the permittee or
upon the permittee’s conviction under section 470ee of this title.

(9) Excavation or removal by indian tribes or tribe members; excavation or
removal of resources located on Indian lands

(1) No permit shall be required under this section or under the Act of
June 8, 1906 (16 U.S.C. 431), for the excavation or removal by any Indian
tribe or member thereof of any archaeological resource located on Indian
lands of such Indian tribe, except that in the absence of tribal law regulating
the excavation or removal of archaeological resources on Indian lands, an
mdiyidul tribal member shall be requircd to obtain a permit under this
section,
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(2) In the case of any permits for the excavation or removal of an,
archaeological resource located on Indian lands, the permit may be granted
only after obtaining the connent of the Indian or Indian tribe owning or
having jurisdiction over such lands. The permit shall include such terms
and conditions as may be requested by such Indian or Indian tribe

(h) Permits lssued under Antiquities Act of 1608

(1) No permit or other permission shall be required under the Act of
June 8, 1906 (16 U.S.C. 431-433), for any activity for which a permit is
issued under this section.

(2) Any it issued under the Act of June 8, 1906 [16 US.CA
§§ 431-433], shall remain in effect according to its terms and conditions
following the enactment of this chapter. No permit under this chapter shall
be required to carry out any activity under a permit issued under the Act of
June 8, 1906, before October 31, 1979 which remains in effect as provided
in this paragraph, and nothing in this chapter shall modify or affect any
such permit.

() Compllance with provisions relating to undertakings on property lsted in the
Nationa! Register not regquired

Issuance of a permit in accordance with this section and applicable
regulations shall not require compliance with section 470f of this title
() issuance of permits to State Governors for archasclogical activities on behall

of States or their educational institutions

Upon the written request of the Governor of any State, the Federal land
manager shall issue a permit, subject to the provisions of subsections (b) (3),
() (4), (), (e), (. (g), (h), and (i) of this section for the purpose of
conducting archaeological research, excavation, removal, and curation, on
behalf of the State or its educational institutions, to such Governor or 10
such designee as the Governor deems qualified to carry out the intent of this
chapter. _

(Pub.L. 96-95, § 4, Oct. 31, 1979, 93 Stat. 722.)

Historical Note

References in Text. The Act of June B,
1906, referred to in subsecs. (gX1) and (h), is
Act June 8, 1906, c. 3060, 34 Sut 225,
known as the Antiquities Act of 1906, which
is classified generally to sections 431, 432 and
433 of this title. For complete classification
of this Act to the Code, see Short Title note
set out under section 431 of this title and
Tables volume.

Following the enactment of this chapter.
referred to in subsec. (hX2), means following
the enactment of Pub.L. 96-95, approved
Oct. 31, 1979.

Legislative History. For legislative histon
and purpose of Pub.L. 96-95, see 1979 us
Code Cong. and Adm. News, p. 1709.

Cross References

Assessment of civil penalties, see section 470MT of this title. )
Consideration of effect of Federal undertakings upon property listed in National Register. 3¢

section 4701 of this title.

Disclosure of information concerning nature and location of archaeological resources, ¥*

section 470hh of this title.

Prohibited acts, see section 470ee of this title.

§ 470dd. Custody of archaeological resources
The Secretary of the Interior may promulgate regulations providing for—

(1) the exchange, where appropriate, between suitable universitics:
museums, or other scientific or educational institutions, of archaeolog”
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cal resources removed from public lands and Indian lands pursuant to
this chapter, and

(2) the ultimate disposition of such resources and other resources
removed pursuant to the Act of June 27, 1960 (16 U.S.C. 465-469c¢) [16
US.C.A, §§ 469-469c-1] or the Act of June B, 1906 (16 U.S.C.
431-433).

Any exchange or ultimate disposition under such regulation of archaeologi-
cal resources excavated or removed from Indian lands shall be subject to the
consent of the Indian or Indian tribe which owns or has jurisdiction over
such lands. Following promulgation of regulations under this section,
notwithstanding any other provision of law, such regulations shall govern
ihe disposition of archaeological resources removed from public lands and
Indian lands pursuant to this chapter.

(Pub.L. 96-95, § 5, Oct. 31, 1979, 93 Stat. 724.)

Historical Note

References in Text. The Act of June 27,
1960 (16 U.S.C. 469-469¢), referred to in par.
(2). 1s Act June 27, 1960, Pub.L. 86-523, 74
Gat. 220, as amended, which is classified
generally to sections 469 to 469¢-1 of this
utle For complete classification of this Act
1o the Code, see Tables volume. *

The Act of June 8, 1906 (16 US.C
411-413), referred to in par. (2) is Act June 8,
1906, c. 3060, 34 Swat. 225, known as the

Antiquities Act of 1906, which is classified
generally to sections 431, 432 and «33 of this
title. For complete classification of this Act
to the Code, see Short Title note set out
under section 431 of this title and Tables
volume,

Legislative History. For legislative history
and purpose of Pub.L. 96-95, see 1979 US.
Code Cong. and Adm. News, p. 1709.

§ 470ee. Prohibited acts and criminal penalties

{(a) Unauthorized excavation, removal, damage, alteration, or defscement
of archaeoiogical resources
No person may excavate, remove, damage, or otherwise alter or deface
any archaeological resource located on public lands or Indian lands unless
such activity is pursuant to a permit issued under section 470cc of this title,
a permit referred to in section 470cc(h) (2) of this title, or the exemption
contained in section 470cc(g) (1) of this title,

(b) Tratficking in archaesclogical resocurces the excavation or removal of which
was wrongful under Federal law
No person may sell, purchase, exchange, transport, receive, or offer to
well, purchase, or exchange any archaeological resource if such resource was
cxcavated or removed from public lands or Indian lands in violation of—

(1) the prohibition contained in subsection (a) of this section, or

(2) any provision, rule, regulation, ordinance, or permit in effect
under any other provision of Federal law.

{c} Tratficking In interstate or forelgn commerce in archasological resources the
excavation, removal, sale, purchase, exchange, transportiation or receipt of
which was wrongful under State or local law

No person may sell, purchase, exchange, transport, receive, or offer to
sell, purchase, or exchangs, in intcrstate or foreign commerce, any archaeo-
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logical resource excavated, removed, sold, purchased, exchanged, transpon.
ed, or received in violation of any provision, rule, regulation, ordinance, or
permit in effect under State or local law.

(d) Penaities

Any person who knowingly violates, or counsels, procures, solicits, or
employs any other person to violate, any prohibition contained in subsection
(a), (b), or (c) of this section shall, upon conviction, be fined not more than
$10,000 or imprisoned not more than one year, or both: Provided, however.
That if the commercial or archaeological value of the archaeological re-
sources involved and the cost of restoration and repair of such resources
exceeds the sum of $5,000, such person shall be fined not more than $20,000
or imprisoned not more than two years, or both. In the case of a second or
subsequent such violation upon conviction such person shall be fined not
more than $100,000, or imprisoned not more than five years, or both

(e) Etfective date
The prohibitions contained in this section shall take effect on October 31.
1979.
(N} Prospective application

Nothing in subsection (b) (1) of this section shall be deemed applicable to
any person with respect to an archaeological resource which was in the
lawful possession of such person prior to October 31, 1979.

(9) Removal of arrowheads located on ground surface

Nothing in subsection (d) of this section shall be deemed applicable to any
person with respect to the removal of arrowheads located on the surface of
the ground.

(Pub.L. 96-95, § 6, Oct. 31, 1979, 93 Stat. 724.)

Historical Note

Legislative History. For legislative history
and purpose of Pub.L. 96-95, see 1979 U.S.
Code Cong. and Adm. News, p. 1709.
Cross References
Permits for excavation and removal, see section 470cc of this title.
Rewards for informers, see section 470gg of this title.

West's Federal Forms
Sentence and fine, see § 7531 et seq.

Notes of Decisions

1. Accrual of csuse of action sction based upon this subchapter. National
Inasmuch as mining had not sctually com-  Indian Youth Council v. Andrus, D.CNM

menced on surface mining project proposed 1980, 501 F.Supp. 649, affirmed 664 F.2d

for federally approved leasehoid on Navajo 220,

Reservation land, there could be no cause of
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§ 470ff. Civil penalties
{s) Assessment by Federal land manager

(1) Any person who violatss any prohibition contained in an applicable
regulation or permit issued under this chapter may be assessed a civil
penalty by the Federal land manager concerned. No penalty may be
auessed under  this subsection unless such person is given notice and
opportunity for a hearing with respect to such violation. Each violation
<hall be a separate offense. Any such civil penalty may be remitted or

mitigated by the Federal land manager concerned.

(2) The amount of such penalty shall be determined under regulations
promulgated pursuant to this chapter, taking into account, in addition to
other factors—

(A) the archaeological or commercial value of the archaeological
resource involved, and

(B) the cost of restoration and repair of the resource and the
archaeological site involved.

such regulations shall provide that, in the case of a second or subsequent
wiolation by any person, the amount of such civil penalty may be double the
smount which would have been assessed if such violation were the first
violation by such person. The amount of any penalty assessed under this
wuhsection for any violation shall not exceed an amount equal to double the
«ost of restoration and repair of resources and archaeological sites damaged
and double the fair market value of resources destroyed or not recovered.

(3 No penalty shall be assessed under this section for the removal of
arrowheads located on the surface of the ground.

() Judicial review of assessed penalties; collection of unpaid assessments

(1) Any person aggrieved by an order assessing & civil penalty under
subnection (a) of this section may file a petition for judicial review of such
wrder with the United States District Court for the District of Columbia or
for any other district in which such a person resides or transacts business.
Such a petition may only be filed within the 30-day period beginning on the
Jate the order making such assessment was issued. The court shall hear
such action on the record made before the Federal land manager and shall
sustain his action if it is supported by substantial evidence on the record
vonvidered as a whole.

2) If any person fails to pay an assessment of a civil penalty—

(A) after the order making the assessment has become a final order
and such person has not filed a petition for judicial review of the order
in accordance with paragraph (1), or

(B) after a court in an action brought under paragraph (1) has
entered a final judgment upholding the assessment of a civil penalty,

the Fedgnl land managers may request the Attorney General to institute a

wil action in a district court of the United States for any district in which

such person is found, resides, or transacts business to collect the penalty and

‘uch court shall heve jurisdiction to hear and decide any such acticn. In
111
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such action, the validity and amount of such penalty shall not be subject 1o
review.
(¢) Hearings

Hearings held during proceedings for the assessment of civil penalue
authorized by subsection (a) of this section shall be conducted in accordance
with section 554 of Title 5. The Federal land manager may issue subpenas
for the attendance and testimony of witnesses and the production of relevar:
papers, books, and documents, and administer oaths. Witnesses summoned
shall be paid the same fees and mileage that are paid to witnesses in the
courts of the United States. In case of contumacy or refusal to obey a
subpena served upon any person pursuant to this paragraph, the distric
court of the United States for any district in which such person is found or
resides or transacts business, upon application by the United States and after
notice to such person, shall have jurisdiction to issue an order requinng
such person to appear and give testimony before the Federal land manager
or to appear and produce documents before the Federal land manager, or
both, and any failure to obey such order of the court may be punished b
such court as a contempt thereof.

(Pub.L. 96-95, § 7, Oct. 31, 1979, 93 Stat. 725.)

Historical Note

Legislative History. For legislative history
and purpose of Pub.L. 96-95, see 1979 US.
Code Cong. and Adm. News, p. 1709.

Cross References

Adjudications for agencies, see section 554 of Title 5, Government Organization and Emplo-
o,

Forfeiture of archaeological resources, vehicles and equipment, see section 470gg of this title

Suspension or revocation of permits, see section 470cc of this title.

West's Federal Forms

Contempt proceedings, see § 5651 et 22q.
Jurisdiction and venue in district courts, matters pertaining to, see § 1003 et seq.
Production of documents, motions and orders pertaining to, see § 3551 et seq

§ 470gg. Enforcement

(a) Rewards

Upon the certification of the Federal land manager concerned, the
Secretary of the Treasury is directed to pay from penalties and fines
collected under sections 470ee and 470fT of this title an amount equal 10
one-half of such penalty or fine, but not to exceed $500, to any person who
furnishes information which leads to the finding of a civil violation, or the
conviction of criminal violation, with respect to which such penalty or fin¢
was paid. If several persons provided such information, such amount
be divided among such persons. No officer or employee of the United
States or of any State or local government who furnishes information Of
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renders service in the performance of his official duties shall be eligible for
payment under this subsection.

{d) Forfeltures

All archaeological resources with respect to which a violation of subsec-
tion (a), (), or (c) of section 470ee of this title occurred and which are in
the possession of any person, and all vehicles and equipment of any person
which were used in connection with such violstion, may be (in the discretion
of the court or administrative law judge, as the case may be) subject to
forfeiture to the United States upon—

(1) such person’s conviction of such violation under section 470ee of
this title,

(2) assessment of a civil penalty against such person under section
4701fT of this title with respect to such violation, or

(3) a determination by any court that such archaeological resources,
vehicles, or equipment were involved in such violation.

(c) Disposition of pensities collected and items forfelted in cases

srchaeological resources sxcavated or removed from indian lands

In cases in which a violation of the prohibition contained in subsection
(a). (), or (c) of section 470ee of this title involve archaeological resources
excavated or removed from Indian lands, the Federal land manager or the
court, as the case may be, shall provide for the payment to the Indian or
Indian tribe involved of all penalties collected pursuant to section 470fT of
this title and for the transfer to such Indian or Indian tribe of all items
forfeited under this section.

(Pub.L. 96-95, § 8, Oct. 31, 1979, 93 Stat. 726.)

Historical Note

Legisiative History. For legisiative history
and purpose of Pub.L. 96-95, see 1979 US.
Code Cong. and Adm. News, p. 1709.

Crozs References

Civil penalties, see section 47017 of this title.
Prohibited acts and criminal penalties, see section 470ec of this title.

§ 470hh. Confidentiality of information concerning nature and
location of archaeological resources

(a) Disciosure of Information

Information concerning the nature and location of any archaeological
resource for which the excavation or removal requires a permit or other
permission under this chapter or under any other provision of Federal law
may not be made available to the public under subchapter Il of chapter § of
Title S or under any other provision of law unless the Federal land manager
concerned determines that such disclosure would—

(1) further the purposes of this chapter or the Act of June 27, 1960
(16 U.S.C. 469469c) [16 U.S.C.A. §§ 469-469c-1}, and
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(2) not create a risk of harm to such resources or to the site at whict
such resources are located.

(b) Request for disclosure by Governors

Notwithstanding the provisions of subsection (a) of this section, upon the
written request of the Governdr of any State, which request shall state—
(1) the specific site or area for which information is sought,

(2) the purpose for which such information is sought,

(3) a commitment by the Governor to adequately protect the confi.
dentiality of such information to protect the resource from commercia
exploitation,

the Federal land manager concerned shall provide to the Governor informa-
tion concerning the nature and location of archaeological resources within
the State of the requesting Governor.

(Pub.L. 96-95, § 9, Oct. 31, 1979, 93 Stat. 727.)

Historical Note

References in Text. The Act of June 27, of this title. For complete classification
1960 (16 U.S.C. 469-46%c), referred to in this Act to the Code, see Tables volume
subsec. (a)1), is Act June 27, 1960, Pub.L. Legislative History. For legislative hision
86-523, 74 Stat. 220, as amended, which is and purpose of Pub L. 96-95, see 1979 LS
classified generally to sections 469 10 469c-1 Code Cong. and Adm. News, p. 1709.

Cross References

Disclosure of agency records, see section 352 of Title 5, Government Organization an
Employees.

Notification 10 Indian tribes of possible harm to sites of religious or cultural imporance m¥
deemed disclosure 1o public, see section 470cc of this title.

§ 470ii. Rules and regulations; intergovernmental coordination
(s) Promuigation; effective date

The Secretaries of the Interior, Agriculture and Defense and the Chair
man of the Board of the Tennessee Valley Authority, afier consultation with
other Federal land managers, Indian tribes, representatives of concemned
State agencies, and after public notice and hearing, shall promulgate such
uniform rules and regulations as may be appropriate to carry out the
purposes of this chapter. Such rules and regulations may be promuls’_'“"
only after consideration of the provisions of the American Indian Religiov*
Freedom Act (92 Stat. 469; 42 US.C. 1996). Each uniform rule of
regulction promulgated under this chapter shall be submitted on the ssm¢
calendar day to the Committee on Energy and Natural Resources of the
United States Senate and to the Committee on Interior and Insular Affun
of the United States House of Representatives, and no such uniform rule of
regulation may take effect before the expiration of a period of l_ll““-‘
calendar days following the date of its submission to such Committes

(b) Federal land managers’ rules

Each Federal land manager shall promulgate such rules and regulation®
consistent with the uniform rules and regulations under subsection (8)
114
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this section, as may be appropriate for the carrying out of his functions and

authorities under this chapter.

(Pub.L. 96-95, § 10, Oct. 31, 1979, 93 Stat. 727.)

Historical Note

in Text. The American Indian
Religious Freedom Act, referred to in subsec.
(a). 1 Pub.L. 95-342, Aug. 11, 1978, 92 Stat.
471. which enacted section 1996 of Title 42,
The Public Health and Welfare, and provi-
won set out as a note under section 1996 of

Title 42. For complete classification of this
Act to the Code, see Tablas volume.
Legisiative History. For legislative history
and purpose of Pub.L. 96-95, see 1979 US.
Code Cong. and Adm. News, p. 1709.

§ 470jj. Cooperation with private individuals

The Secretary of the Interior shall take such action as may be necessary,
consistent with the purposes of this chapter, to foster and improve the
communication, cooperation, and exchange of information between—

(1) private individuals having collections of archaeological resources
and data which were obtained before October 31, 1979, and

(2) Federal authorities responsible for the protection of archaeologi-
cal resources on the public lands and Indian lands and professional
archaeologists and associations of professional archaeologists.

In carrying out this section, the Secretary shall, to the extent practicable and
consistent with the provisions of this chapter, make efforts to expand the
archaeological data base for the archaeological resources of the United
States through increased cooperation between private individuals referred to
in paragraph (1) and professional archaeologists and archaeological organi-
2ations.

(Pub.L. 96-95, § 11, Oct. 31, 1979, 93 Stat. 727.)

Historical Note

Legislative History. For legislative history
and purpose of Pub.L. $6-95, see 1979 US.
Code Cong. and Adm. News, p. 1709.

§ 470kk. Savings provisions

(2) Mining, mineral leasing, reclamation, and other multiple uses

Nothing in this chapter shall be construed to repeal, modify, or impose
additional restrictions on the activities permitted under existing laws and
authorities relating to mining, mineral leasing, reclamation, and other
multiple uses of the public lands.

{b) Private collections

Nothing in this chapter applies to, or requires a permit for, the collection
for private purposes of any rock, coin, bull=t, or mineral which is not an
archaeclogical resource, as determined undsr uniform regulations promul-
gated under section 470bb(1) of this title. ’
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{¢) Lands within chapter

Nothing in this chapter shall be construed to affect any land other b,
public land or Indian land or to affect the lawful recovery, collection, or 4,
of archaeological resources from land other than public land or Indian |3,

(Pub.L. 96-95, § 12, Oct. 31, 1979, 93 Suat. 728)

Historical Note

Legislative History. For legisiative history
and purpose of Pub.L. 96-95, see 1979 US.
Code Cong. and Adm. News, p. 1709.

§ 470/l. Annual report to Congress

As part of the annual report required to be submitted to the specific
committees of the Congress pursuant to section 46%9a-3(c) of this title, the
Secretary of the Interior shall comprehensively report as a separate compo
nent on the activities carried out under the provisions of this chapter, ané
he shall make such recommendations as he deems appropriate as to changa
or improvements needed in the provisions of this chapter. Such repor shal
include a brief summary of the actions undertaken by the Secretary under
section 470j) of this title, relating to cooperation with private individush

(Pub.L. 96-95, § 13, Oct. 31, 1979, 93 Stat. 728.)

Historical Note
Legislative History. For lepslative hustory

and purpose of Pub.L. 96-95, see 1979 US.
Code Cong. and Adm. News, p. 1709
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CHAPTER 1B—ARCHAEOLOGICAL RESOURCES PROTECTION

Sac. Sac.
47 Rules and regulations; intergovernmen- 470mm.  Surveying of lands; reporting of viols-
tal coordination. tions.
(a)-dmlkmvd—hnﬂ
(c) Federal land managen’ public
swareness program of resources
o public lands and Indian lands.

§ 470aa. Congressional findings and declaration of purpose

Law Review Commentaries
Preserving Utab's cultural resourcm: A propos-
al for new legislation. Comment, 10 J.Energy L
& Policy 93 (1939).

§ 470bb. Definitions
As used in this chapter—
[See main volume for text of (1) and (3)]
(3) The term “public lands"” means—
[See main volume for text of (A)]

(B) all other lands the fee title to which is held by the United States,
other than lands on the Outer Continental Shelf and lands which are under
the jurisdiction of the Smithsonian Institution.

[See main volume for text of (4) o (7))
(As amended Pub.L. 100-588, § 1(a), Nov. 8, 1988, 102 Stat. 2983))

Historical and Statutory Notes 1. Bipwrecks
1988 Ameadment. Par (). PubL 100-388 Kiein v. Unidentified, Wrecked and Abandoned
substituted sl the end a period for s semicolon. Sailing Vemel 563 F.Supp. 1562 [main volume)

Lagisistive History. For legilative history and :
purpose of Pub.L. 100-588, see 1983 US. Code “Toed 738 F24 1311

Cong and Adm News, p. 3983

Notes of Decisions
L Coustructive possession
Klein v, Unidentified, Wrecked and Abandoned
Sailing Vessel, 563 F.Supp. 1362 [main volume]
affirmed 758 F24 1511.

§ 470ee. Prohibited acts and criminal penalties

(s) Unauthorized excavation, removal, damage, aleration, or defacement of archacological
resources

No person may excavate, remove, damage, or otherwise alter or deface, or attampt

to excavate, remove, dunuo. or otherwise alter or deface any u'chuolopal

mumbuudonpubbehndnorhdmahn&uhnmehuﬁd@upunmtha

permit issued under section 470cc of this title, a permit referred to in section

470cc(h)(2) of this title, or the exemption contained in section 470co(gk1) of this title.

[See main volume for text of (b) and (c)]

(d) Penalties

person who knowingly violates, or counsels, procures, solicits, or em
othAo:’ person to violate, lnyl’mhibmon contained in subsection (l). (b), or (¢) of l.hz

10
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CONSERVATION 16 § 470mm

section shall, upon conviction, be fined not more than §10,000 or imprisoned not more
than obe year, or both: Promided, Aowever, That if the commervial or mhuolopc;}
value of the archasological resources involved and the cost of restoration and repair
of such resources exceeds the sum of $500, such person shall be fined not more than
$20,000 or imprisoned not more than two years, or both. In the case of a second or
subsequent such violation upon conviction such person shall be fined not more than
$100,000, or imprisoned not more than five years, or both

[See main volume for lext of (e) to ()]

(As amanded Pub.L. 100-888, | 1(b), (c), Nov. 3, 1968, 102 Stat. 2983)

Historical and Statuiory Notes
199¢ Amesdment Sclwec (a) PwblL
:m-m § I@mem&

of archacological resources to inchude
urmwmmmhmwah—
erwise alter or deface any such rescurces.
Sobeec. (d). Pub L 100-588, § I(c), decreased
requirement relating to value of archasological
resources and cost of restoratios and repar of
mch resources to $500 from 53,000,
Legisistive History. For legialative history and
purpose of Pub. L. 100-588, see 1988 U.S. Code
Cong. and Adm. News, p. 3983

Notes of Declsions
Coastitwtionsality %

i Cosstitutiosality

Archacological Resources Protection Act was
act uncoastitutionally overbroad or vague with
respect 1o defendant who was convicted of excs-
wating scraperns and arrow points tha! were clearly
weapons and tools; although defendant claimed
that curiosity motivated him and academic free-
dom protected him, be wm not affiliated with
scademic institution and did not claim that Firmt
Amendmen! protected apy activity prohibited by
Act; and statute provided fair sotice. US. v.
Austin, CA9 (Or.) 1990, 902 F.2d 141,

§ 470il. Rules and ruuhﬁem; intergovernmental coordination

[See main volume for text of (a) and (b))

(¢} Federal land managers’ public awareness program of resources on public lands and
Indian lands

Each Federal land manager shall establish a program to increase public awareness
of the significance of the archaeological resources located on public lands and Indian
lands and the need to protect such resources. Each such land manager shall submit
an annusal report to the Committee on Interior and Insular Affairs of the United
States House of Representatives and to the Committee on Energy and Natural
Resources of the United States Senate regarding the sctions taken under such
program.

{As amended Pub.L. 100-588, § 1(d), Nov. 8, 1988, 102 Stat. 2983.)
Legislative History. For lepualative hustory and

purposc of PubL. 100-388, see 1988 US Code
Cong. and Adm. News, p. 3983

Historical and Statutory Notes

193 Amesdmest Subsec (c). Publ.
100-588 added subsec. (c).

§ 470mm. Surveying of lands; reporting of violstions
The Secretaries of the Interior, Agriculture, and Defense and the Chairman of the
Board of the Tennessee Villey Authority shall—
(a) develop plans for surveying lands under their control to determine the
nature and extent of archaeological resources on those lands;
(b) prepare a schedule for surveying lands that are likely to contain the most
scientifically valuable archaeological resources; and
(c) develop documents for the reporting of suspected violations of this chap-
ter and establish when and how those documents are to be completed by
officers, employees, and agents of their respective agencies.

(Pub.L. 100-555, Oct. 28, 1988, 102 Stat 2T78.)

Library References
United States ®=4), 57.

Historieal and Statutory Notes
ve History, For legislative history and

Lagialeti
purpose of Pub.L. 100-555, see 1988 U.S. Code
Cong. and Adm. News, p. 3625,
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102 STAT. 2778 PUBLIC LAW 100-555—0CT. 28, 1988

Oct. 28, 1988

[S. 1985)

16 USC 470mm.

i
An Act

To improve the protsction and mnuel:nn:t of archeological resources on Federal

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Arche-
ological Resources Protection Act of 1979 (Public Law 96-95; 16
U.S.C. 470ii) be amended to add the following new section after
section 13:

“Sgc. 14. The Secretaries of the Interior, Agriculture, and Defense
:l::duthe Chairman of the Board of the Tennessee Valley Authority

a —

“(a) develop plans for surveying lands under their control to
determine the nature and extent of archeological resources on
those lands;

“b) prepare a schedule for surveying lands that are likely to
contain the most scientifically valuable archeological re
sources; and

“(c) develop documents for the reporting of suspected viola-
tions of this Act and establish when and how those documents
are to be completed by officers, employees, and agents of their
respective agencies.”.

Approved October 28, 1988,

LEGISLATIVE HISTORY—8. 1985:

SENATE REPORTS: No. 100-569 (Comm. on Energy and Natural Resources).
CONGRESSIONAL RECORD, Vol. 134 (1988):

Oct. 11, considered and Senate.

Oct. 18, considered and passed House.

18



PUBLIC LAW 100-588—NOV. 8, 1988 102 STAT. 2983
Public Law 100-588

100th Congress
An Act
To amend the Archaeological Resources Protection Act of 1979 to strengthen the Nov. 8, 1988
enforcement provisions of that Act, and for other purposes. [HLR 4068]

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. AMENDMENTS TO ARCHAEOLOGICAL RESOURCES PROTEC-
TION ACT OF 197%.

(a) Section 3(3) of such Act is amended by striking out the semi- 16 USC ¢70bb.
colon at the end thereof and luhntut:ng a period.

(b) Section 6(a) of such Act is amended by inserting after “deface” 16 USC 470se.
the following: “, or att.empt to excavate, remove, damage, or other-
wise alter or deface”.

_ (c) Section 6(d) of such Act is amended by striking “$5,000” and

inserting in lieu thereof “$500".

(d) Section 10 of such Act is amended by adding the following new 16 USC 470ii
subsection at the end thereof:

‘“(¢) Each Federal land manager shall establish a program to Public lands
increase public awareness of the significance of the archaeological
resources located on public lands and Indian lands and the need to
protect such resources. Each such land manager shall submit an Reports.
annua! report to the Committee on Interior and Insular Affairs of
the United States House of Representatives and to the Committee
on Energy and Natural Resources of the United States Senate
regarding the actions taken under such program.".

Approved November 3, 1988.

LEGISLATIVE HISTORY—H.R. 4068

HOUSE REPORTS: No. 100-781, Pt. 1 (Comm. on Interior and Insular Affairs).
SENATE REPORTS: No. 100-566 (Comm. on Energy and Natural Resources).
CONGRESSIONAL RECORD, Vol. 134 (1988):

July 26, considered and passed House

Oct. 14, considered and passed Senate, amended.

Oct. 19, House concurred in Senate amendment.

O
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INDIANS 25 § 3001

CHAPTER 32-—-NATIVE AMERICAN GRAVES PROTECTION
AND REPATRIATION

§ 3001. Definitions
For purposes of this chapter, the term—

(1) “burial site” means any natural or pre physical location, whether
originally below, on, or above the surface of the earth, into which as a part of
the death rite or ceremony of a culture, individual human remains are deposited.

(2) “cultural affiliation” means that there is a relationship of shared group
identity which can be reasonably traced historically or prehistorically between a
present day Indian tribe or Native Hawaiian organization and an identifiable
earlier group.

(3) “cultural items” means human remains and—

(A) “associated funerary objects” which shall mean objects that, as a
::rl of the death rite or ceremony of a culture, are reasonably believed to

ve been placed with individual human remains either at the time of death
orhhr.mdhothﬁnhumumhandunehudfumnryobkeum
pnum.a. possession or control of a Federal agency or museum,

uhuhemeuludrdynldoterbuhlpumaortomm
lmm remains shall be considered as associated funerary objects.

(B) “unassociated funerary objects” which shall mean objects that, as a
part of the death rite or ceremony of a culture, are reasonably believed to
have been placed with individual human remains either at the time of death
orhtor where the remains are not in the possession or control of the

ney or museum and the objects can be identified by a preponder-
lneeof evidence as related to specific individuals or families or to
known human remains or, by a preponderance of the evidence, as ha
been removed from a specific burial site of an individual culturally affilia
with a particular Indian tribe,

(C) “sacred objects” which shall mean specific eeremonial objects which
are needed by traditional Native American religious leaders for the practice
of traditional Native American religions by their present day adherents, and

(D) “cultural patrimony” which shall mean an object having ongoing
historical, traditional, or cultural importance central to the Native American
group or culture itself, rather than property owned by an individual Native
American, and which, therefore, cannot be alienated, appropriated, or con-
veyed by any individual regardiess of whether or not the individual is a
member of the Indian tribe or Native Hawaiian organization and such object
shall have been considered inalienable by such Native American group at
the time theobjnctwuuptnhdfnmlnehmup

(4) “Federal agency” means any department, lgmcg or instrumentality of
the United States. Such term does not include the Smithsonian Institution.

(5) “Federal lands” means any land other than tribal lands which are eon-
trolled or owned by the United States, including lands selected by but not yet
conveyed to Alaska Native Corporations and Jmups orgenized pursuant to the
Alaska Native Claims Settlement Act of 1971 [43 US.C.A. § 1601 et seq.]).

(6) “Hui Malama I Na Kupuna O Hawali'i Nei" means the nonprofit, Native
Hawaiian organization incorporated under the laws of the State of Hawaii by
that name on April 17, 1989, for the purpose of g guidance and expertise
in decisions dealing with Native Hawaiian cu issues, particularly burial
issues.

(7) “Indian tribe” means any tribe, band, nation, or other organized group or
community of Indians, including any Alaska Native village (as defined in, or
established pursuant to, the Alaska Native Claims Settlement Act [438 US.C.A.

§ 1601 et ‘]whichilreeogniuduoli le for the special programs and
;ermu by the United States to Indians because of their status as

(8) “museum’” means any institution or State or local government agency
(including any institution of w}l:nr learning) that receives Federal funds and has
posseasion of, or control over, Native American cultural items. Such term dues
not include the Smithsonian Institution or any other Federa! agency.

407
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25 § 3001 INDIANS

(9) "Native American” means of, or relating to, 8 tribe, people, or culture that
is indigenous to the United States.
(10) "Native Hawaiian” means any individual who is & descendant of the
iginal people who, prior to 1778, occupied and exercised sovereignty in the
area that now constitutes the State of Hawaii
(11) “Native Hawaiian organization” means any organization which—
(A) serves and represents the interests of Native Hawaiians,
(B) has as a primary and stated purpose the provision of services to
Native Hawaiians, and
(C) has.expertise in Native Hawaiian Affairs, and
shall include the Office of Hawaiian Affairs and Hui Malama I Na Kupuna 0
Hawsi'i Nei
(12) “Office of Hawaiian Affairs" means the Office of Hawaiian Affairs
established by the constitution of the State of Hawaii
(13) “right of possession” means possession obtained with the voluntary
consent of an individual or group that had authority of alienation. The original
acquisition of & Native American unassociated funerary object, sacred object or
object of cultural patrimony from an Indian tribe or Native Hawaiian organizs-
tion with the voluntary consent of an individual or group with authority to
alienate such object is deemed to give right of poasession of that object, unless
thtphruelodeﬁnodmld.nnp%liedlnueﬁonmc)ofthhﬁﬂe,muitina
Fifth Amendment taking by the United States as determined by the United
States Claims Court pursuant to 28 US.C. 1491 in which event the “right of
possession” shall be as provided under otherwise applicable property law. The
original acquisition of Native American human remains and associated
objects which were excavated, exhumed, or otherwise obtained with full know
edge and consent of the next of kin or the official governing body of the
appropriate culturally affiliated Indian tribe or Native Hawaiian organization is

deemed to give right of possession to those remains.
(14) “Secretary” means the Secretary of the Interior.

(15) “tribal land" means—

(A) all lands within the exterior boundaries of any Indian reservation;
(B) all dependent Indian communities;

(C) any lands administered for the benefit of Native Hawaiians pursuant
to the Hawaiian Homes Commission Act, 1920, and section 4 of Public Law

86-3.

(Pub.L. 101-601, § 2, Nov. 16, 1990, 104 Stat. B048.)

Historical and Statutory Notes
bm hg'ul. Thhmﬁhplcr. referred to
text, was in original is Act”, meaning
Pub.L. 101-601, Nov. 16, 1991, 104 Stat. 3048,
as the Native American Graves Protection
and enacted section 1170 of Title 18, Crimes and
Criminal Procedure.

The Alaska Native Claims Settlement Act, re-
ferred 10 in pans. (5) and (7), is Pub.L 92-203,
Dec. 18, 1971, 85 Siat. 688, as amended, which is
classified gencrally to chapter 33 (section 1601 et
seq.) of Title 43, Public Lands. For
classification of this Act to the Code, see Short
Title note set out under section 1601 of Title 43
and Tables.

§ 3002. Ownership

Hawaiian Homes Commission Act, 1920, re-
ferred to in par. (15XC), is Act July 9, 1921, c. 42,
42 Seat. 108, which was classified to former sec-
tons 691 to 718 of Title 48, Territories and
Insular Possession, prior to omission of those
sections upon admission of Hawaii into the Union.

Short Title. Section | of Pub.L. 101-601 pro-
vided that: “This Act [enacting this chapter and
enacting section 1170 of Title Crimes and Crimi-
nal Procedure] may be cited as the ‘Native Ameri-
can Graves Protection and Repatristion Act'.”

Legisiative History. For legislative history and
purpose of Pub.L. 101-601, see 1990 U.S.Code
Cong. and Adm.News, p. 4367,

(a) Native American human remains and objects

The ownership or control of Native American cultural items which are excavated
or discovered on Federal or tribal lands after November 16, 1990, shall be (with

priority given in the order listed)—

(1) in the case of Native American human remains and associated funerary
objects, in the lineal descendants of the Native American; or

408
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(2) in any case in which such linea! descendants cannot be ascertained, and in
the case of unaasociated funerary objecta, sacred objects, and objecta of cultural
patrimony—

(A) in the Indian tribe or Native Hawaiian organization on whose tribal
land such objects or remains were discovered;

(B) in the Indian tribe or Native Hawaiian organization which has the
closest cultural affiliation with such remasins or objects and which, upon
notice, states a claim for such remains or objects; or

(C) if the cultural affiliation of the objects cannot be reasonably ascer-
tained and if the objects were discovered on Federal land that is recognized
by a final judgment of the Indian Claims Commission or the United States
Court of Claims as the aboriginal land of some Indian tribe—

(1) in the Indian tribe that is recognized as aboriginally oecupying
the area in which the objects were discovered, if upon notice, such tribe
states a claim for such remains or objects, or

(2) if it can be shown by a preponderance of the evidence that a
different tribe has a stronger cultural relationship with the remains or
objects than the tribe or organization specified in paragraph (1), in the
Indian tribe that has the strongest demonstrated relationship, if upon
potice, such tribe states a claim for such remains or objects.

(b) Unclalmed Native American human remalns and objects

Native American cultural items not claimed under subsection (a) of this section
shall be disposed of in accordance with regulations promulgated by the Secretary in
consultation with the review committee established under section 3006 of this title,
Native American groups, representatives of museums and the scientific community.

(¢) Intentional excavation and removal of Native American human remains and objects

The intentional removal from or excavation of Native American cultural jtems
from Federal or tribal lands for purposes of discovery, study, or removal of such
items is permitted only if—

(1) such items are excavated or removed pursuant to a permit issued under
section 470cc of Title 16 which shall be consistent with this Chapter;

(2) such items are excavated or removed after consultation with or, in the
case of tribal lands, consent of the appropriate (if any) Indian tribe or Native
Hawaiian organization;

(8) the ownership and right of control of the disposition of such items shall be
a8 provided in subsections (a) and (b) of this section; and

(4) proof of consultation or consent under paragraph (2) is shown.

(d) Inadvertent discovery of Native American remains and objects

(1) Any person who knows, or has reason to know, that such person has discover-
ed Native American cultural items on Federal or tribal lands after November 16,
1990, shall notify, in writing, the Secretary of the Department, or head of any other
agency or instrumentality of the United States, having primary management authori-
ty with respect to Federal lands and the appropriate Indian tribe or Native Hawaiian
organization with respect to tribal lands, if known or readily ascertainable, and, in
the case of lands that have been selected by an Alaska Native Corporation or group
organized pursuant to the Alaska Native Claims Settlement Act of 1971 [43 U.S.C.A.
§ 1601 et seq.], the appropriate corporation or group. If the discovery occurred in
connection with an activity, including (but not limited to) construction, mining,
logging, and agriculture, the person shall cease the activity in the area of tho
discovery, make a reasonable effort to protect the items discovered before resuming
such activity, and provide notice under this subsection. Following the notification
under this subsection, and upon certification by the Secretary of the department or
the head of any agency or instrumentality of the United States or the appropriate
Indian tribe or Native Hawaiian organization that notification has been received, the
activity may resume after 80 days of such certification.

(2) The disposition of and control over any cultural items excavated gr removed
under this subsection shall be determined as provided for in this section.
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Fg)ll.ft.ha ?Mnuﬂ:fr;mn.ﬂn:rmbﬂlﬁnﬂnrhkﬂ

under 1 ® Secretary of any department (other

the Department of the Interior) or the head of any other or instrumentality

may be delegated to the Secretary with respect to any managed by such othe:
or agency head.

(0) Relinquishment

Nothing in this section shall prevent the governing body of an Indian tribe or
Native Hawalian organization from expressly nlinqu.ilhln& control over any Native

Whmm.wﬁﬂohummlmm object, or sacred
(Pub.L. 101-801, § 8, Nov. 16, 1990, 104 Stat. 3050.)
Historical and Statutory Notes mem:ﬂMmL

Reforsnces is Text. This chapier, refarred to 7220 Dec. 18, 1971, 83 688, m amended,
in subsec. (c)(1), was in the original “this Act™, ﬂ:ﬂm;was(ﬂ&

meaning Pub.L. 101-601, Nov. 16, 1991, 104 Star. 160!
3048, known s the Native Amaricas Oraves Pro- compless clasification

and cultural affiliation of such item.

(b) Requirements

'ﬁl&mvnbmmﬂmﬁﬁuﬁom required under subsection () of this section

(A) completed in consultation with tribal government and Native Hawaiian
organization officials and traditional religious leaders;

(B) eo;npleud by not later than the date that is 5 years after November 16,
1 »

(C) made available both during the time they are being conducted and
afterward to a review committee established under section 8006 of this title.

(2) Upon request by an Indian tribe or Native Hawalian organization which
receives or should have received notice, s museum or Federal agency shall supply
additiona! available documentation to supplement the information required by sub-
section (a) of this section, The term "documentation’” means a summary of existing
museum or Federa! age records, including inventories or catalogues, relevant
studies, or other pertinent data for the limited purpose of determining the geographi-
cal origin, cultural affiliation, and basic facts surrounding acquisition and accession
of Native American human remains and associated funerary objects subject to this
section. Such term does not mean, and this chapter shall not be construed to be an
authorization for, the initiation of new scientific studies of such remains and
associated funerary objects or other means of acquiring or preserving additional
scientific information from such remains and objects.

(e) Extension of time for inventory

Any museum which has made & good faith effort to carry out an inventory and
identification under this section, but which has been unable to complete the process,
may appeal to the Secretary for an extension of the time requirements set forth in
subsection (bX1XB) of this section. The Secretary may extend such time require-
ments for any such museum upon a finding of good faith effort. An indication of
good faith shall include the development of a plan to carry out™the inventory and
identification process.
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(d) Netification

(1) If the cultural affiliation of any particular Native American human remains or
associated funerary objects is determined pursuant to this section, the Federal
agency or museum concerned shall, not later than 6 months after the completion of
the inventory, potify the affected Indian tribes or Native Hawaiian organizations.

(2) The notice required by paragraph (1) shall include information—

(A) which identifies each Native American human remains or associated
funerary objects and the circumstances surrounding its acquisition;

(l)whieh&uﬂnhummimormudfumdmmﬂntm
clearly identifiable as to tribal origin; and

(C) which lists the Native American humnmnmmdmodntcdhneﬂry
objects that are not clearly identifiable as being culturally affiliated with that
Indian tribe or Native Hawaiian organization, but which, given the totality of
eircumstances surrounding scquisition of the remains or objects, are determined
bylmombhbcbc!wbonmimorobmueulmrﬂlydﬁlhhdmththe
Indian tribe or Native Hawaiian organisation.

(3) A copy of each notice provided under (1) shall be sent to the
Secretary who shall publish each notice in the Federal Register.
(e) Inventory I

For the purposes of this section, the term “inventory” means a simple itemized list
that summarizes the information called for by this section.

(Pub.L. 101-801, § &, Nov. 16, 1990, 104 Stat. 3052.)

Historl Statutory Notes mummmm&
Sy ’ chapter and enacted section 1170 of Tide 18,
References bn Text. This chapier, referred to Crimes and Criminal Procedure.
in subsec. (b)(2), was in the original “this Act”, Legislative History, For legislative history and
mesning Pub.L. 101-601, Nov. 16, 1991, 104 Stat  parpose of Pub.l. 101601, see 1990 U.5.Code
3044, known as the Native American Oraves Pro-  Cong. and Adm News, p. 4367.

§ 3004. Summary for unassociated funerary objecta, sacred objects, and cultural
patrimony

(a) In general

Each Federal agency or museum which has possession or control over holdings or
collections of Native American unassociated funerary objects, sacred objects, or
objects of cultural patrimony shall provide & written summary of such objects based
upon available information held by such agency or museum. The summary shall
describe the scope of the collection, kinds of objects included, reference to geographi-
cal location, means and period of acquisition and cultural affiliation, where readily
ascertainable.

(b) Requirementa
(1) The summary required under subsection (s) of this section shall be—
(A) in lieu of an object-by-object inventory;
(B) followed by consultation with tribal government and Native Hawaiian
organization officials and traditiona! religious leaders; and
i ’(900) completed by not later than the date that is 8 years after November 16,

(2) Upon request, Indian Tribes and Native Hawaiian organizations shall have
access to records, catalogues, relevant studies or other pertinent data for the limited
purposes of du.emimng the geographic origin, cultural affiliation, and basic facts
surrounding acquisition and accession of Native American objects subject to this
section. Such information shall be provided in a reasonable manner to be agreed

upon by all parties.
(Pub.L. 101-601, § 6, Nov. 16, 1990, 104 Stat 8063,
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Historical and Btatutory Notes
Lagislative Histary. For legialative history and
purposs of Publ. 101-601, see 1990 US.Code
Cong. sad Adm. Newn, p. 4367,

§ 3005. Repatristion

(-)wammammwmm-mu
Federal agencies and museums
(1) If, pursuant to section 3003 of this title, the cultural affiliation of Native
American human remains and associated funerary objects with a particular
tribe or Native Hawaiian organization is established, then the Federal agency or
museum, upon the request of a known lineal descendant of the Native American or
of the tribe or organization and pursuant to subsections (b) and (e) of this section,
shall expeditiously return such remains and associated funerary objects.
(:)u.mmtummwmmmmmm.
particular Indian tribe or Native Hawaiian organization is shown with respect to
wmohmmmumdmmm.m
the Federal agency or nunum,upﬂnthuq uest of the Indian tribe or Native
Hawaiian uu!punmtwu (b), (c) and (e) of this section,
in

;

shall return such objects.

(3) The return of cultural items covered by this chapter shall be tion
with the requesting lineal descendant or tribe or organization to determine the place
and manner of delivery of such items.

(4) Where cultural affiliation of Native American human remains and
has not been established in an inventory prepared pursuant to section 3008 of
title, or the summary pursuant to section 3004 of this title, or where Native
American human remains and funerary objects are not included upon any
hmbz..dnn. :Fon request and pursuant to subsections (b) and (e) of this section
and, in the case of unas

(5) Upon request and pursuant to subsections (b), (¢) and (o} of this section, sacred
objects and objects of cultural patrimony shall be expeditiously returned where—
(A) the requesting party is the direct lineal descendant of an individual who
owned the sacred object;
(B) the requesting Indian tribe or Native Hawaiian organization can show
that the object was owned or controlled by the tribe or organization; or
(C) the requesting Indian tribe or Native Hawaiian organization can show
that the sacred object was owned or controlled by & member thereof, provided
that in the case where a sacred object was owned by a member thereof, there
are no identifiable linea! descendants of said member or the lineal descendants,
upon notice, have failed to make a claim for the object under this chapter.

(b) Bclentific study

If the lineal descendant, Indian tribe, or Native Hawaiian organization requests
the return of culturally affiliated Native American cultural items, the Federal
agency or museum shall expeditiously return such items unless such items are
indispensable for completion of a specific scientific study, the outcome of which
would be of major benefit to the United States. Such items shall be returned by no
later than 90 days after the date on which the scientific study is completed.

(¢) Btandard of repatriation

If 2 known lineal descendant or an Indian tribe or Native Hawaiian organization
requests the return of Native American unassociated funerary objects, sacred
objects or objects of cultural patrimony pursuant to this chapter and presenta
evidence which, if standing alone before the introduction of evidencé'¥o the contrary,
would support s finding that the Federal agency or museum did not have the right of
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possession, then such agency or museum shall return such objecta unless it can
overcome such inference and prove that it has a right of possession to the objects.

(d) Bharing of information by Federal agencies and museums
Any Federal agency or museum shall share what information it does possess

regarding the object in question with the known lineal descendant, Indian tribe, or
Native Hawaiian organization to assist in making a claim under this section.

(¢) Competing claims

Where there are multiple requesta for repatriation of any cultural item and, after
complying with the requirements of this chapter, the Federal agency or museum
cannot elearly determine which requesting party is the most appropriate claimant,
the agency or museum may retain such iter) until the requesting parties agree upon
its disposition or the dispute is otherwise resolved pursuant to the provisions of this

chapter or by a court of competent jurisdiction.

(N Museum obligation
Any museum which r:mm. triates any item in faith pursuant to this chapter
shall not be liable for by an aggrieved party or for claims of breach of

fiduciary duty, public trust, or violations of state l:w that are inconsistent with the
provisions of this chapter. -

(Pub.L. 101-601, § 7, Nov. 16, 1990, 104 Stat. 3054.)

Historical and Statutory Notes tion Act, which enacted this chapter and enacted
Rafersnces s Text This chapter, referred to section 1170 of Title 18, Crimes and Crimins!
fn sbeecs. (X3 (XC) (ch (0), and () was Pratadere
“this Act”, meaning Pub.L. 101-601, Legisiative History. For legislative history and
Nuv 16, 1991, 104 Swr 3048, known s the purpose of Pub.L. 101601, see 1990 U.S.Code
Native American Graves Protection and Repatria-  Cong. and Adm News, p. 4367.

§ 3006. Review Committee

(a) Establishment

Within 120 days after November 16, 1990, the Secretary shall establish a commit-
tee to monitor and review the implementation of the inventory and identification
pmenw and repatriation activities required under sections 3003, 3004 and 8005 of
this title.

(b) Membership

(1) The Committee established under subsection (a) of this section shall be
composed of T members,

(A) 8 of whom shall be appointed by the Secretary from nominations sub-
mitted by Indian tribes, Native Hawaiian organizations, and traditional Native
American religious leaders with at least 2 of such persons being traditional
Indian religious leaders;

(B) 8 of whom shsll be appointed by the Secretary from nominations sub-
mitted by national museum organizations and scientific organizations; and

(C) 1 who shall be appointed by the Secretary from a list of persons
developed and consented to by all of the members appointed pursuant to
subparagraphs (A) and (B).

(2) The Secretary may not appoint Federal officers or employees to the committee.

(3) In the event vacancies shall occur, such vacarcies shall be filled by the
Secretary in the same manner as the original appointment within 80 days of the
occurrence of such vacancy.

(4) Members of the committee established under subsection (a) of this section
shall serve without pay, but shall be reimbursed at a rate equal to the daily rate for
GS-18 of the General Schedule for each day (including travel time) for which the
member is actually engaged in committee business. Each member shall receive
travel expenses, including per diem in lieu of subsistence, in accordance with sections
5702 and 5703 of Title 5.
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(e) Responsibilities

The committee established under subsection (a) of this section shall be responsible
(1) designating one of the members of the committee as chairman;

(2) monitoring the inventory and identification process conducted under sec-
tions 3008 and 3004 of this title to ensure a fair, objective consideration and
assesament of all available relevant information and evidence;

(3) upon the request of any affected party, reviewing and making findings
related to—

(A) the identity or cultural affiliation of cultural items, or
(B) the return of such items; _

(4) facilitating the resolution of any disputes among Indian tribes, Native
Hawaiian organizations, or lineal descendants and Federal agencies or museums
relating to the return of such items including convening the parties to the
dispute if deemed desirable;

(8) compiling an inventory of culturally unidentifiable human remains that
are in the possession or control of each Federal agency and museum and
recommending specific actions for developing a process for disposition of such

(6) consulting with Indian tribes and Native Hawaiian organizations and
museums on matters within the scope of the work of the committee affecting
such tribes or organizations;

(7) consulting with the Secretary in the development of regulations to carry
out this chapter; = '

(8) performing such other related functions as the Secretary may assign to
the committee; and

(9) making recommendations, if lppmpﬁaté. regarding future care of cultural
items which are to be repatriated.

(d) Admissibility of records

Any records and findings made by the review committee pursuant to this chapter
relating to the identity or cultural affiliation of any cultural items and the return of
such items may be admissible in any action brought under section 8018 of this title.

(e) Recommendations and report

The committee shall make the recommendations under subsection (¢X5) of this
section in consultation with Indian tribes and Native Hawaiian organizations and
appropriate scientific and museum groups.

() Accens

The Secretary shall ensure that the committee established under subsection (a) of
this section and the members of the committee have reasonable access to Native
ﬁm cultural items under review and to associated scientific and historieal

ments.

(g) Duties of Becretary
The Secretary shall—
(1) establish such rules and regulations for the committee as may be neces-
sary, and
(2) provide reasonable administrative and staff supvort necessary for the
deliberations of the committee.
(h) Annual report

The committee established under subsection (a) of this section shall submit an
annusal report to the Congress on the progress made, and any barriers encountered,
in implementing this section during the previous year.
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(1) Termination

mmdmotfnmim unbﬂlhldnndorlubucg.on d&ngmm shall tn;ni.uu at
end of the 120-day period beginning on the day the Secretary certifies, in a report
submitted to Congress, that the work of the committee has been completed.

(Pub.L. 101-801, § &, Nov. 18, 1990, 104 Stat. 3085)

Historical and Btatutory Notes PubL IOI-R;}. Nov. 16, muu Suat 3043,
known as the Native American vas Protaction

chapter
referred 10 in subsec. (B)(4), b set ou! under 70 of Tile 18, Crimes
smccion $332 of Tite 5, Government Orpasisation oo T | 170 of Thle 18 -
and Smploye. Legialative History, For legislative history asd
This chapter, referred to in subsecs. (¢X7) and  purpose of Pub.L. 101-601, see 1990 U.S.Code
(@) wm in the original "this Aoct", mesning Comg. and Adm News, p. 4367,

§ 3007. Penalty

(n) Penalty

Any museum that falls to comply with the requirements of thia chapter may be
uns:a’od a civil penalty by the gaimuy otrr?n; Interior pursuant top proeodynm
established by the Secretary through regulation. A pnurty sasessed under this
subsection shall be determined on the record after opportunity for an agency
hearing. Each viclation under this subsection shall be a separate offense.

(b) Amount of penalty
d.'nn m.gu.:;d of a " assessed lung:; subsection {u}thl;: t.heh:: :::cdon shall be
termin er regu promulgated pursuant to pter, taking into
account, in addition to other factors—
(1) the archaeological, historical, or commercial value of the item involved;
(2) thu:d damages suffered, both economic and noneconomic, by an aggrieved
m»
(8) the number of violations that have occurred.

(e) Actions to recover penalties

If any museum fails to pay an assessment of a civil penalt?r pursuant to a final
order of the Secretary that has been issued under subsection (a) of this section and
not appealed or after a final judgment has been rendered on appesl of such order,
the Attomeg General may institute a civil action in an appropnate district court of
the United States to collect the penalty. In such action, the validity and amount of
such pensalty shall not be subject to review.

(d) Subpoenas

In hearings held pursuant to subsection (a) of this section, subpoenas may be
issued for the atte ce and testimony of witnesses and the production of relevant
papers, books, and documents. Witnesses 80 summoned shall be paid the same fees
and mileage that are paid to witnesses in the courts of the United States.

(Pub.L. 101-601, § 8, Nov. 16, 1990, 104 Stat 3057,

Historical and Statutory Notes

Leglslative History. For legislative history and
purpose of Pub.L. 101-601, sec 1990 U.S.Code
Cong and Adm.News, p. 4267.

§ 3008. Grants

(a) Indian tribes and Native Hawalian organizations

The Secretary is suthorized to make grants to Indian tribes and Native Hawaiian
organizations for the Kt:pon of assisting such tribes and organizations in the
repatriation of Native American cultural items.

(b) Museums

The Secretary is authorized to make grants to museums for the purpose of
assisting the museums in conducting the inventories and identification required
under sections 3008 and 8004 of this title.

(Pub.L. 101-601, § 10, Nov. 16, 1990, 104 Stat. 8067.)
416

29



25 § 8008

Historical and Statutory Notes
Lagislative Mistery. Por lagialative history aad
purpose of PubL 101-601, see 1990 U.SCode
Cong. sad Adm.News, p. 4367.

§ 3009. Bavings provisions

Nothing in this chapter shall be construed to—
(1) limit the authority of any Federal agency or museum to—
(A) return or repatriste Native American cultural items to Indian tribes,
Native Hawniian organisations, or individuals, and

(B) enter into any other agreement with the consent of the eulturally
affiliated tribe or organization as to the disposition of, or control over, items

covered by this chapter;

(82) delay sctions on repatriation requests that are pending on the date of

enactment of this chapter;

(8) deny or otherwise affect access to any court;
whitwwdnnlulnhmﬁuﬁchtwhichmothmhhmud

Indian tribes or Native Hawaiian

organizations; or

(l)lhnlttha_appﬂuﬁuofuy&hhw?dmlhwpmhhghﬂuﬂw

stolen property.

(Pub.L. 101-801, § 11, Nov. 18, 1990, 104 Stat. 3057.)

Historieal and Statutory Notes

Referesces I Text. This chapter, referred to
in text, was in the original “this Act”, meaning
PubL. 101-601, Nov. 16, 1991, 104 Stat 3048,
known as the Native Americen Omaves Protection

Leglalative History, For legislative history and
purpose of Pub.l. 101-601, see 1990 U.S.Code
Cong. and Adm.News, p. 4367.

§ 3010. Bpecial relationship between Federal government and Indian tribes

(Pub.L. 101-601, § 12, Nov. 16, 1990, 104 Stat. 8058.)

Historical and Btatutory Notes
Reforences In Text. This chapter, referred to
in text, was in the original “this Act”, meaning
Pub.L. 10i-601, Nov. 16, 1991, 104 Stat. 3048,
known as the Native American Graves Protection

§ 3011. Regulations

The
months of November 16, 1

and Repatriation Act, which enacted this chapter
and enacted section 1170 of Title 18, Crimes and
Criminal Procedure.

purpose of Pub.L. 101-601, see 1990 U.S.Code
Cong. and Adm News, p. 4367,

¢ shall promulgate regulations to carry out this chapter within 12
990.

{Pub.L. 101-601, § 18, Nov. 16, 1990, 104 Stat. 3058.)

Historical and Statutory Notes

References in Text. This chapter, referred w
in text, was in the original “this Act”, meaning
PubL. 101601, Nov. 16, 1991, 104 Star. 3048,
known as Lhe Native American Graves Protection

§ 3012. Authorization of appropriations

{

and Repatriation Act, which enacted this
and enacted section 1170 of Title 18,

E

i

Legislative History. For legislative
purpose of Pub.L. 101601, see 1990 U.
Cong. and Adm.News, p. 4367.

There is authorized to be appropriated such sums as may be necessary to carry out

this chapter.

(Pub.L. 101-601, § 14, Nov. 16, 1990, 104 Stat. 3088
416
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Historical and Statutory Notes

Refersnces Is Text. This chapier, reformed 0
i text, was in the original “this Act”, meaning
Pub.L. 101-601, Nov. 16, 1951, 104 Star 3048,
known as the Native American Graves Protection

§ 3013. Enforcement

The United States district courts shall have j

25 § 3101

and Repatriation Ast, which enactad this chapter
and enacted section 1170 of Title 10, Crimes and
Criminal Procedure

Lagislative History. For legislative history and
purpose of Pub.L. 101-601, see 1990 US.Code
Cong and Adm. News, p. 4367,

iction over any action brought by

jurisdietio
any person alleging a violation of this chapter and shall have the authority to issue
such orders as may be necessary to enforce the provisions of this chapter.

(Pub.L. 101-801, § 15, Nov. 16, 1990, 104 Stat. 8058

Historical and Btatutory Notes

References ia Text. This chapter, referred to
in text, wa in the “this Act”, meaning
Pub.L. 101-601, Nov. 16 1991, 104 Stat 3044,
known s the Native American Graves Protection

31

and Repatriation Act, which enacted sectice 1170
of Title 14, Crimes and Criminal Procedure.

Lagislative History. For legislative history and
purpose of Pub.L 101-601, see 1990 U.S.Code
Cong. and Adm Newn, p. 4367.



§ 1170. Niegu! trafMicking in Native American
(a) Whoever knowingly lk.p.:‘nhu- - for
a) s , uses for

profit, or transports for sale or profit, the human
remains of a Native American without the right of
ronbnhtbmnmhnwﬁdodhﬂu
ative American Graves Protection and Repatria-
tion Act shall be fined in accordance with this title,
or imprisoned not more than 12 months or both,
and in the case of a second or subsequent violation,
be fined in accordance with this title, or imprisoned
not more than § years, or both.

(b) Whoev : for
profit, or mb:hm’um?m

imprisoned not more than one year, or both, and in

the case of a second or subsequent violation, be

fined in accordance with this title, imprisoned not

more than § years, or both.

Wm Pub.L. 101-801, § &(a), Nov. 16, 1990, 104 Stat
)

EprroriaL Nores

tection and Repatriation Act, referred to in text, is Pub.L.
101-801, Nov. 16, 1990, 104 Stat. 8048, which is classified
inei to chapter 82 (§ 3001 et seq.) of Title 25,
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PART 7—PROTECTION OF
ARCHAEOLOGICAL RESOURCES

Subpert A—Uniform Reguiatiens

Purpose.

Authority.

Definitions.

Prohibited acta.

Permit requirements and exceptions.

Application for permits and informa-

tion collection.

1 Notification to Indian tribes of possible
harm to, or destruction of, sites on
public lands having religious or cultural
tmportance,

7.8 Issuance of permita.

7.9 Terms and conditions of permits.

7.10 Buspension and revocation of permits.

7.11 Appeals relating to permits.

7.12 Relationship to section 108 of the Na-

tional Historic Preservation Act.

7.13 Custody of archasclogical resources.

1.14 Determination of archaeclogical or

commercial value and cost of restoration
and repalr.

7.15 Assessment of civil penalties.

7.16 Civil penalty amounts.

7.17 Other penalties and rewards.

7.18 Confidentiality of archaeclogical re-

source information.

7.19 Report.

Subpart B—Department of the Interier
Supplemental Reguietions

7.20—7.30 [Reserved)

7.31 Bcope and authority.

7.32 Bupplemental definitions.

7.33 Determination of loss or absence of ar-
chaeological Interest.

7.34 Procedura! Information for securing
permits.

7.35 Permitting procedures for Indian
lands

4-!:-:'

T

7.38 Permit reviews and disputes.

7.37 Civil penalty hearings procedures.
AvrEonTY: 18 US.C. 470aa-lL Related au-

thority: 16 US.C. 432, 433; 16 US.C. 466, as
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of the Secretary of the interior

18 UB.C. 470a-L, as amended, 42
gsc 1
wﬂ A—Uniferm Regulations
goncs: 40 PR 1027, Jan. 6, 1084, uniess

ﬂ#ﬂ“‘d-
g1 Purpose

() The regulations in this part im-
plement provisions of the Archaeologi-
@) Resources Protection Act of 1979
16 US.C. 470aa-11) by establishing
* uniform definitions, standards,
ond procedures to be followed by all
pederal land managers in providing

on for archaeological re-
wurces, located on public lands and
lpdian lands of the United States.
hese regulations enable Federal land
panagers to protect archaeological re-
purces, taking into consideration pro-
visions of the American Indian Rell-
gous Freedom Act (92 Btat. 469, 42
p.S.C. 1996), through permits author-
ming excavation and/or removal of ar-
chaeological resources, through civil
nalties for unauthorized excavation
and/or removal, through provisions
for the preservation of archaeological
resource collections and data, and
through provisions for ensuring confl-
dentiality of information about ar-
chaeological resources when disclosure
would threaten the archaeological re-
sources.

(b) The regulations in this part do
not impose any new restrictions on ac-
uvities permitted under other laws,
suthorities, and regulations relating to
mining, mineral leasing. reclamation,
and other multiple uses of the public
lands.

172 Authority.

(a) The regulations in this part are
promulgated pursuant to section 10(a)
of the Archaeological Resources Pro-
tection Act of 1978 (16 U.S.C. 4701i1),
which requires that the Secretaries of
the Interior, Agriculture and Defense
and the Chairman of the Board of the
Tenneasee Valley Authority jointly de-
velop uniform rules and regulations
for carrying out the purposes of the
Act.

(b) In addition to the regulations In
this part, section 10(b) of the Act (16
US.C. 47011) provides that each Feder-

§73

al land manager shall promulgate such
rules and regulations, consistent with
the uniform rules and regulations In
this part, as may be necessary for car-
rying out the purposes of the Act.

873 Definitions.

As used for purposes of this part:

(a) Archaeological resource means
any material remains of human life or
activities which are at least 100 years
of age, and which are of archaeologi-
cal interest.

(1) Of archaeological interest means
capable of providing scientific or hu-
manistic understandings of past
human behavior, cultural adaptation,
and related topics through the appli-
cation of sclentific or scholarly tech-
niques such as controlled observation,
contextual measurement, controlled
collection, analysis, interpretation and
explanation.

(2) Materigl remains means physical
evidence of human habitation, occupa-
tion, use, or activity, including the
site, location, or context in which such
evidence is situated.

(3) The followling classes of material
remains (and {llustrative examples), if
they are at least 100 years of age, are
of archaeological interest and shall be
considered archaeological resources
unless determined otherwise pursuant
to paragraph (aX4) or (aX5) of this
section:

(1) Surface or subsurface structures,
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock
mortars or grinding surfaces, rock
alignments, cairns, tralls, borrow pits,
cooking pits, refuse pits, burial pits or
graves, hearths, kilns, post molds, wall
trenches, middens),

(ii) Burface or subsurface artifact
concentrations or scatters,;

(ili) Whole or fragmentary tools, im-
plements, containers, weapons and
weapon projectiles, clothing, and orna-
ments (including, but not limited to,
pottery and other ceramics, cordage,
basketry and other weaving, bottles
and other glassware, bone, ivory, shell,
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metal, wood, hide, feathers, pigments,
and flaked, ground, or pecked stone);

(lv) By-products, waste products, or
debris resulting from manufacture or
.n;: of human-made or natural materi-
(v) Organic waste (including, but not
limited to, vegetal and animal remains,
coprolites);

(vli) Human remains (including, but
not limited to, bone, teeth, mummified
flesh, burials, cremations);

(vil) Rock carvings, rock paintings,
intaglios and other works of artistic or
symbolic representation;

(viii) Rockshelters and caves or por-
tions thereof containing any of the
above material remains;

(ix) All portions of shipwrecks (In-
cluding, but not limited to, arma-
ments, apparel, tackle, cargo);

(x) Any portion or piece of any of
the foregoing.

(4) The following material remains
shall not be considered of archaeologi-
cal interest, and shall not be conasid-
ered to be archaeological resources for
purposes of the Act and this part,
unless found in a direct physical rela-
tionship with archaeological resources
as defined in this section:

(1) Paleontological remains;

(ii) Coins, bullets, and unworked
minerals and rocks.

(5) The Federal land manager may
determine that certain material re-
mains, in specified areas under the
Federal land manager's jurisdiction,
and under specified circumstances, are
not or are no longer of archaeological
interest and are not to be considered
archaeological resources under this
part. Any determination made pursu-
ant to this subparagraph shall be doc-
umented. Such determination shall in
no way affect the Federal Jand manag-
er's obligations under other applicable
laws or regulations.

(b) Arrowhead means any projectile
point which appears to have been de-
signed for use with an arrow.

(c) Federal land manager means:

(1) With respect to any public lands,
the secretary of the department, or
the head of any other agency or in-
strumentality of the United States,
having primary management author-
ity over such lands, including persons

43 CFR Subtitie A (10-1-91 Editien)

to whom such management authority
has been officially delegated;

(2) In the case of Indian lands, or
any public lands with respect to which
no department, agency or instrumen.
tality has primary management au.
thority, such term means the Secre-
tary of the Interior;

(3) The Becretary of the Interior,
when the head of any other agency or
instrumentality has, pursuant to sec.
tion 3(2) of the Act and with the con-
sent of the Secretary of the Interior,
delegated to the Secretary of the Inte-
rior the responsibilities (in whole or in
part) in this part.

(d) Public lands means:

(1) Lands which are owned and ad.
ministered by the United States as
part of the national park system, the
national wildlife refuge system, or the
national forest system; and

(2) All other lands the fee title to
which is held by the United States,
except lands on the Outer Continental
Bhelf, lands under the jurisdiction of
the Smithsonian Institution, and
Indian lands.

(¢) Indian lands means lands of
Indian tribes, or Indian Individuals,
which are either held in trust by the
United States or subject to a restric-
tion against alienation imposed by the
United States, except for subsurface
interests not owned or controlled by
an Indian tribe or Indian individual.

(1) Indian tride as defined in the Act
means any Indian tribe, band, nation.
or other organized group or communi-
ty. including any Alaska village or re
gional or village corporation as defined
in, or established pursuant to, the
Alaska Native Claims Settlement Act
(85 Stat. 688). In order to clarify this
statutory definition for purposes of
this part, “Indian tribe” means:

(1) Any tribal entity which is includ
ed In the annual list of reco
tribes published in the FrozraL REGIS
TER by the Secretary of the Interior
pursuant to 25 CFR Part 54;

(2) Any other tribal entity acknow!
edged by the Secretary of the Interior
pursuant to 25 CFR Part 54 since the
most recent publication of the annual
list; and

(3) Any Alaska Native village or re
gional or village corporation as def!
in or established pursuant to the
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Native Claims Bettlement Act
“‘;:.z. 688), and any Alaska Native
(88 e¢ or tribe which is recognized by

Secretary of the Interior as eligi-

U for services provided by the
u of Indian Affairs.

(g) Person means an individual, cor-

tion, partnership, trust, institu-

z,,‘ association, or any other private

,puiy. or any officer, employee, agent,

ent, or instrumentality of the

nited States, or of any Indian tribe,

Un iny State or political subdivision

or 0

{.
u:'nrfosf.uu means any of the fifty

sates, the District of Columblia,
puerto Rico, Guam, and the Virgin Is-

) Act means the Archaeological Re-
sources Protection Act of 1979 (16
US.C. 470aa-11.). g

(48 FR 1027, Jan. 6, 1084; 49 FR 5023, Peb.
16, 1984)

§7.4 Prohibited acts.

(a) No person may excavate, remove,
damage, or otherwise alter or deface
any archaeological resource located on
public lands or Indian lands unless
such activity is pursuant to a permit
issued under §7.8 or exempted by
§7.5(b) of this part.

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource
was excavated or removed in violation
of:

(1) The prohibitions contained In
paragraph (a) of this section; or

(2) Any provision, rule, regulation,
ordinance, or permit in effect under
any other provision of Federal law.

#75 Permit requirements and uceptioni.

(a) Any person proposing to exca-
vate and/or remove archaeological re-
sources from public lands or Indian
lands, and to carry out activities asso-
cisted with such excavation and/or re-
moval, shall apply to the Federal land
manager for a permit for the proposed
work, and shall not begin the proposed
work until a permit has been issued.
The Federal land manager may issue a
permit to any qualified person, subject
to appropriate terms and conditions,
provided that the person applying for
2 permit meets conditions in § 7.8(a) of
this part.

§75

(b) Exceptions: (1) No permit shall
be required under this part for any
person conducting activities on the
public lands under other permits,
leases, licenses, or entitlements for
use, when those activities are exclu-
sively for purposes other than the ex-
cavation and/or removal of archae-
ological resources, even though those
activities might incidentally result in
the disturbance of archaeological re-
sources. General earth-moving excava-
tion conducted under a permit or
other suthorization shall not be con-
strued to mean excavation and/or re-
moval as used in this part. This excep-
tion does not, however, affect the Fed-
eral land manager’s responsibility to
comply with other authorities which
protect archaeological resources prior
to approving permits, leases, licenses,
or entitlements for use; any excava-
tion and/or removal of archaeological
resources required for compliance with
those authorities shall be conducted in
accordance with the permit require-
ments of this part.

(2) No permit shall be required
under this part for any person collect-
ing for private purposes any rock, coin,
bullet, or mineral which is not an ar-
chaeological resource as defined in
this part, provided that such collecting
does not result in disturbance of any
archaelogical resource.

(3) No permit shall be required
under this part or under section 3 of
the Act of June 8, 1906 (16 U.S.C. 432),
for the excavation or removal by any
Indian tribe or member thereof of any
archaeological resource located on
Indian lands of such Indian tribe,
except that in the absence of tribal
law regulating the excavation or re-
moval or archaeological resources on
Indian lands, an individual tribal
member shall be required to obtain a
permit under this part;

(4) No permit shall be required
under this part for any person to carry
out any archaeological activity author-
ized by a permit issued under section 3
of the Act of June 8, 1606 (16 U.B.C.
432), before the enactment of the Ar-
chaeological Resources Protection Act
of 1878. Buch permit shall remain in
effect according to its terms and condi-
tions until expiration.
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(5) No permit shall be required
under section 3 of the Act of June 8,
1906 (18 UB.C. 432) for any archae-
ological work for which a permit is
issued under this part.

(¢) Persons carrying out official
agency duties under the Federal land
manager's direction, associated with
the management of archaeological re.
sources, need not follow the permit ap-
plication procedures of | 7.8. However,
the Federal land r shall insure
that provisions of §§ 7.8 and 7.9 have
been met by other documented means,
and that any official duties which
might result in harm to or destruction
of any Indian tribal religious or cultur-
al site, as determined by the Federal
land manager, have been the subject
of consideration under § 7.7.

(d) Upon the written request of the
Governor of any State, on behalf of
the State or its educational institu-
tions, the Federal land manager shall
issue a permit, subject to the provi-
slons of §§ 7.5(bX5), 1.7, 7.8(a) (3), (4),
(8), (6), and (7), 7.9, 7.10, 7.12, and
7.13(a) to such Governor or to such
designee as the Governor deems quall-
fied to carry out the intent of the Act,
for purposes of conducting archae-
ological research, excavating and/or
removing archaeological resources,
and safeguarding and preserving any
materials and data collected in & uni-
versity, museum, or other scientific or
educational institution approved by
the Federal land manager.

(e) Under other statutory, regula-
tory, or administrative authorities gov-
erning the use of public lands and
Indian lands, authorizations may be
required for activities which do not re-
quire a permit under this part. Any
person wishing to conduct on public
lands or Indian lands any activities re-
lated to but believed to fall outside the
scope of this part should consult with
the Federal land manager, for the pur-
pose of determining whether any su-
thorization is required, prior to begin-
ning such activities.

#7.6 Application for permits and informa-
tion collection.

() Any person may apply to the ap-
propriate Federal land manager for a
permit to excavate and/or remove ar-
chaeological resources from public
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lands or Indian lands and to carry out
activities associated with such excan
tion and/or removal.

(b) Each application for a permit
shall include:

(1) The nature and extent of the
work proposed, Including how and wh;
it ia proposed to be conducted, pro-
posed time of performance, locational
maps, and proposed outlet for public
written dissemination of the results.

(2) The name and address of the
individual(s) proposed to be responsi-
ble for conducting the work, institu.
tional affiliation, if any, and evidence
of education, training, and experience
in accord with the minimal qualifica-
tions Usted in § 7.8(a).

(3) The name and address of the
individual(s), U different from the
individual(s) named {in paragraph
(bX2) of this section. proposed to be
responsible for carrying out the terms
and conditions of the permit.

(4) Evidence of the applicant’s abili-
ty to initiate, conduct, and complete
the proposed work, including evidence
of logistical support and laboratory fa-
cilities.

(5) Where the application is for the
excavation and/or removal of archae-
ological resources on public lands, the
names of the university, museum, or
other scientific or educational institu-
tion in which the applicant proposes
to store all collections, and copies of
records, data, photographs, and other
documents derived from the proposed
work. Applicants shall submit written
certification, signed by an authorized
official of the institution, of willing-
ness to assume curatorial responsibil
ity for the collections, records, dats
photographs and other documents and
to safeguard and preserve these mate-
rials as property of the United States

(8) Where the application is for the
excavation and/or removal of archae
ological resources on Indian lands. the
name of the university, museum, Of
other scientific or educational institu-
tion in which the applicant proposes
to store copies of records, data, photo
graphs, and other documents derived
from the proposed work, and all collec
tions in the event the Indian owners
do not wish to take custody or other
wise dispose of the archaeological '™
sources. Applicants shall submit writ:
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eertification, signed by an author-

%% official of the institution, or will-

pamess to assume curatorial responsi-

ity for the collections, if applicable,

and/or the records, data, photographs,

and other documents derived from the
work.

(¢) The Federal land manager may
require additional information, perti-
pent to land management responsibll-
ities. to be included in the application
for permit and shall so inform the ap-

t.

"I“n Paperwork Reduction AcL The
nformation collection requirement
contained in § 7.6 of these regulations
nas been approved by the Office of
smanagement and Budget under 44
U.S.C. 3501 et seq. and assigned clear-
ance number 1024-0037. The purpose
of the information collection is to
meet statutory and administrative re-
quirements in the public interest. The
information will be used to assist Fed-
eral land managers in determining
that applicants for permits are gquali-
fied, that the work proposed would
further archaeological knowledge,
that archaeological resources and as-
sociated records and data will be prop-
erly preserved, and that the permitted
activity would not conflict with the
management of the public lands In-
volved. Response to the information
requirement is necessary in order for
an applicant to obtain a benefit.

#7.7 Notification to Indian tribes of possi-
ble harm to, or destruction of, sites on
public lands having religious or cultur-
al importance.

(a) If the izssuance of a permit under
-this part may result in harm to, or de-
struction of, any Indian tribal reli-
gious or cultural site on public lands,
as determined by the Federal land
manager, at least 30 days before izsu-
ing such a permit the Federal land
manager shall notify any Indian tribe
which may consider the site as having
religious or cultural importance. SBuch
notice shall not be deemed a disclosure
to the public for purposes of section 9
of the Act.

(1) Notice by the Federal land man-
ager to any Indian tribe shall be sent
to the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate a

§77

tribal official to be the focal point for
any notification and discussion be-
tween the tribe and the Federal land

manager.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Federal land manager to consider sites
potentially affected as being of rell-
gious or cultural importance.

(3) Upon request during the 30-day
period, the Federal land manager may
meet with official representatives of
any Indian tribe or group to discuss
their interests, including ways to avoid
or mitigate potential harm or destruc-
tion such as excluding sites from the
permit area. Any mitigation measures
which are adopted shall be incorporat-
od into the terms and oonditions of
the permit under § 7.9.

(4) When the Federal land manager
detemines that s permit applied for
under this part must be issued imme-
diately because of an imminent threat
of loas or destruction of an archae-
ological resource, the Federal land
manager shall so notify the appropri-
ate tribe,

(b)1) In order to identify sites of re-
ligious or cultural importance, the
Federal land manager shall seek to
fdentify all Indian tribes having ab-
original or historic ties to the lands
under the Federal land manager's ju-
risdiction and seek to determine, from
the chief executive officer or other
designated official of any such tribe,
the location and nature of specific
sites of religious or cultural impor-
tance so that such information may be
on file for land management purposes.
Information on sites eligible for or in-
cluded in the National Register of His-
toric Places may be withheld from
public disclosure pursuant to section
304 of the Act of October 15, 19686, as
amended (18 U.8.C. 47T0w-3).

(2) If the Federal land manager be-
comes aware of a Native American
group that is not an Indian tribe as de-
fined in this part but has aboriginal or
historic ties to public lands under the
Federal land mansager's jurisdiction,
the Federal land manager may seek to
communicate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be
of religious or cultural importance.
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(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group
for determining locations for which
such tribe or group wishes to receive
notice under this section.

#78 Issuance of permita.

(a) The Federal land manager may
iasue & permit, for a specified period of
time appropriate to the work to be
conducted, upon determining that:

(1) The applicant is appropriately
qusalified, as evidenced by training,
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and
in collecting, handling, analyzing, eval-
uating, and reporting archaeoclogical
datsa, relative to the type and scope of
the work proposed, and also meets the
following minimum qualifications:

(1) A graduate degree in anthropolo-
gy or archaeology, or equivalent train-
ing and experience;

() The demonstrated ability to
plan, equip, staff, organize, and super-
vise activity of the type and scope pro-
posed,;

(111) The demonstrated ability to
carry research to completion, as evi-
denced by timely completion of theses,
research reports, or similar docu-
ments;

{lv) Completion of at least 16
months of professional experience
and/or specialized training in archae-.
ological field, laboratory, or library re-
search, administration, or manage-
ment, including at least 4 months ex-
perience and/or speclalized training in
the kind of activity the individual pro-
poses to conduct under authority of a
permit; and

(v) Applicants proposing to engage
in historical archaeology should have
had at least one year of experience in
research concerning archaeological re-
sources of the historic period. Appli-
cants proposing to engage in prehistor-
ic archaeology should have had at
least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period.

(2) The proposed work iz to be un-
dertaken for the purpose of furthering
archaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or acholar-
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ly research, and preservation of
chaeological data;

(3) The proposed work, including
time, scope, location, and purpose
not inconsistent with any managemen:
plan or established policy. objectives
or requirements applicable to the
management of the public lands cor.
cerned;

(4) Where the proposed work cor
gistse of archaelogical survey and.or
data recovery undertaken in accord
ance with other approved uses of the
public lands or Indian lands, and the
proposed work has been agreed to in
writing by the Federal land manager
pursuant to section 106 of the Nation
al Historic Preservation Act (16 USC
470{), paragraphs (aX2) and (axd)
shall be deemed satisfied by the prior
approval.

(5) Written consent has been ob
tained, for work proposed on Indman
lands, from the Indian landowner and
the Indian tribe having jurisdiction
over such lands;

(6) Evidence is submitted to the Fed:
eral land manager that any university.
museum, or other scientific or educs:
tional institution proposed in the ap
plication as the repository possesses
adequste curatorial capability for safe
guarding and preserving the nﬂ;hw
ological resources and all associsted
records; and

(7) The applicant has certified that
not later than 80 days after the dat¢
the final report is submitted to the
Federal land manager, the following
will be delivered to the appropriate of-
ficial of the approved university.
museum, or other sclentific or educs
tional institution, which shall
named in the permit:

(1) All artifacts, samples, collectiont
and copies of records, data, phow
graphs, and other documents resultiné
from work conducted under the e
quested permit where the permit is fof
the excavation and/or removal of 8°
chaeological resources from publt
lands.

(1i) All artifacts, samples and colle¢
tions resulting from work under ¢
requested permit for which the custo
dy or disposition is not undertaken bY
the Indian owners, and copies of
records, data, photographs, and ohef
documents resulting from work
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under the requested permit,
ghere the permit is for the excavation
apd/0T removal of archaeological re-
from Indian lands.

(b) When the area of the proposed
gork would croas jurisdictional bound-
aries. 80 that permit applications must
pe submitted to more than one Feder-

jand manager, the Pederal land
agers shall coordinate the review
evaluation of applications and the
wsuance of permits.
(a9 FR 1027, Jan. 6, 1984; 49 FR 5023, Feb.
16, 1984)

§19 Terms and conditions of permita.

(a) In all permits issued, the Federal
land manager shall specify:

(1) The nature and extent of work
allowed and required under the
permit, including the time, duration,
scope. location, and purpose of the

work,
(2) The name of the individual(s) re-

gponsible for conducting the work and,
y different, the name of the
individual(s) responsible for carrying
out the terms and conditions of the
permit,

(3) The name of any university,
museumn, or other sclentific or educa-
uonal insitutions in which any collect-
ed materials and data shall be deposit-
ed: and

(4) Reporting requirements.

{b) The Federal lJand manager may
specify such terms and conditions as
deemed necessary, consistent with this
part, to protect public safety and
other values and/or resources, to
secure work areas, to safeguard other
legitimate land uses, and to limit ac-
tivities incidental to work authorized
under a8 permit.

(¢} The Federal land manager shall
incjude in permits issued for archae-
ological work on Indian lands such
terms and conditions as may be re-
quested by the Indian landowner and
the Indian tribe having jurisdiction
over the lands, and for archaeological
sork on public lands shall include
such terms and conditions as may
have been developed pursuant to § 7.7.

(d) Initiation of work or other activi-
ties under the suthority of a permit
fgnifies the permittee’s acceptance of

§7.11

(e) The permittee shall not be re-
leased from requirements of a permit
until all outstanding obligations have
been satisfied, whether or not the
term of the permit has expired.

(f) The permittee may request that
the Pederal land manager extend or
modify a permit.

(g) The permittee’s performance
under any permit issued for a period
greater than 1 year ghall be subject to
review by the Federal land manager,
at least annually.

§7.10 Suspension and revocation of per-
mits.

(a) Suspension or revocation for
cause. (1) The Federal land manager
may suspend s permit issued pursuant
to this part upon determining that the
permittee has falled to meet any of
the terms and conditions of the permit
or has violated any prohibition of the
Act or § 7.4. The Federal land manager
shall provide written notice to the per-
mittee of the suspension, the cause
thereof, and the requirements which
must be met before the suspension will
be removed.

(2) The Federal land manager may
revoke & permit upon assessment of a
civil penalty under §7.15 upon the
permittee’s conviction under section 6
of the Act, or upon determining that
the permittee has failed after notice
under this section to correct the situa-
tion which led to suspension of the
permit.

(b) Suspension or revocation JSfor
managemen! purposes. The Federal
land manager may suspend or revoke &
permit, without liability to the United
States, its agents, or employees, when
continuation of work under the permit
would be in conflict with management
requirements not in effect when the
permit was issued. The Federal land
manager shall provide written notice
to the permittee stating the nature of
and basis for the suspension or revoca-
tion.

[49 FR 1027, Jan. €, 1984, 49 FR 5923, Peb.
18, 1984)
$7.11 Appeals relating to permits.

Ay affected person may appeal

the terms and conditions of the permit issuance, denial of permit issu-
permit. ance, suspension, revocation, and
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terms: and conditions of a permit
through existing administrative
appeal procedures, or through proce-
dures which may be established by the
Federal land manager pursuant to sec-
tion 10(b) of the Act and this part.

§17.12 Relationship to section 106 of the
National Historic Preservation Act

Issuance of a permit in accordance
with the Act and this part does not
constitute an undertaking requiring
compliance with section 106 of the Act
of October 15, 1966 (16 U.B.C. 4701).
However, the mere issuance of such a
permit does not excuse the Federal
land manager from compliance with
section 106 where otherwise required.

#7.13 Custody of archaeological re-
sources

{(a) Archaeological resources excavat-
ed or removed from the public lands
remain the property of the United
States,

(b) Archaeological resources excavat-
ed or removed from Indian lands
remain the property of the Indlan or
Indian tribe having rights of owner-
ship over such resources.

{(c) The Secretary of the Interior
may promulgate regulations providing
for the exchange of archaeological re-
sources among suitable universities,
museums, or other scientific or educa-
tional institutions, for the ultimate
disposition of archaeological resources,
and for standards by which archae-
ological resources shall be preserved
and maintained, when such resources
have been excavated or removed from
public lands and Indian lands.

(d) In the absence of regulations ref-
erenced in paragraph (c) of this sec-
tion, the Federal land manager may
provide for the exchange of archae-
ological resources among suitable uni-
versities, museums, or other scientific
or educational institutions, when such
resources have been excavated or re-
moved from public lands under the au-
thority of a permit issued by the Fed-
eral land manager.

#1714 Determination of archaeological or
commercial value and cost of restors-
tion and repair.

(a) Archaeological value. For pur-
poses of this part, the archaeological
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value of any archaeological resource
involved in a violation of the prohib,
tions in § 7.4 of this part or conditions
of s permit issued pursuant to thy
part shall be the value of the informa
tion associated with the archaeologica
resource. This value shall be appraise¢
in terms of the costs of the retrieval o!
the scientific information which would
have been obtainable prior to the vio
lation. These costs may include. but
need not be limited to, the cost of pre.
paring a research design., conducting
field work, carrying out laboraton
analysis, and preparing reports as
would be necessary to realize the in
formation potential.

(b) Commercial value. For purposes
of this part, the commercial value of
any archaeological resource involved
in a violatlon of the prohibitions in
§7.4 of this part or conditions of s
permit issued pursuant to this pan
ghall be its falr mark>t value. Where
the violation has resulted in damage
to the archaeological resource, the fair
market value should be determined
using the condition of the archaeolog!
cal resource prior to the violation, to
the extent that its prior condition can
be ascertained.

(¢) Cost of restoration and reparir.
For purposes of this part. the cost of
restoration and repair of archaeolog-
cal resources damaged as a result of 8
violation of prohibitions or conditions
pursuant to this part, shall be the sum
of the costs already Incurred for emer-
gency restoration or repair work, plus
those costs projected to be necessary
to complete restoration and repair.
which may include, but need not be
limited to, the costs of the following:

(1) Reconstruction of the archae
ological resource; :

(2) Stablilization of the archaeolog
cal resource; .

(3) Ground contour reconstruction
and surface stabllization;

(4) Research necessary to carry oul
reconstruction or stabilization,

(5) Physical barriers or other protec
tive devices, necessitated by the dis
turbance of the archaeological ™
source, to protect it from further dis-
turbance;

(6) Examination and analysis of the
archaeological resource including
cording remaining archaeological &

170

41



.,mmdﬂnlnhrbr

n. where necessitated by dis-

. in order to salvage remain-

ﬁﬁ which cannot be otherwise

Reinterment of human remains

a ce with religious custom

B state, local, or tribal law, where

ol riate, as determined by the

we' ral land MADAger.

) Preparation of reporta relating to

a2y Of the sbove activities.

018 Assessment of civil penalties.
() The Federal land manager may
a civil penalty against any
person who has violated any prohibi-
won contained in § 7.4 or who has vio-
mied any term or condition included
n s permit issued in accordance with
the Act and this part.

(b) Notice of violation. The Federal
wnd manager shall serve a notice of
violation upon any person believed to
pe subject to & civil penalty, either in
person or by registered or certified
mall (return receipt requested). The
Pederal land manager shall include in
the notice:

(1) A concise statement of the facts
pelieved to show a violation;

(2) A specific reference to the
provision(s} of this part or to a permit
tssued pursuant to this part allegedly
violated;

(3) The amount of penalty proposed
to be assessed, Including any initial
proposal to mitigate or remit where
appropriate, or a statement that
notice of & proposed penalty amount
will be served after the damages asso-
ciated with the alleged violation have
been ascertained;

(4) Notification of the right to file a
petition for relief pursuant to para-
graph (d) of this section, or to awalit
the Federal land manager's notice of
assessment, and to request a hearing
in accordance with paragraph (g) of
this section. The notice shall also
inform the person of the right to seek
Jjudicial review of any final administra-
tive decision assessing a civil penalty.

(¢) The person served with a notice
of violation shall have 45 calendar
days from the date of its service (or
the date of service of a proposed pen-
alty amount, if later) in which to re-
spond. During this time the person
may:

Ll

§7.15

(1) 8eek informal discussions with
the Federal land manager;

(2) Plle a petition for relief in ac-
cordance with paragraph (d) of this
section;

(3) Take no action and await the
PFederal land manager’s notice of as-
sessment;

(4) Accept In writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
Acceptance of the proposed penalty or
mitigation or remission shall be
deemed a walver of the notice of as-
sessment and of the right to request a
hearing under paragraph (g) of this
section.

(d) Petition for relief. The person
served with a notice of viclation may
request that no penalty be assessed or
that the amount be reduced, by flling
a petition for relief with the Federal
land manager within 45 calendar days
of the date of service of the notice of
violation (or of a proposed penalty
amount, if later). The petition shall be
in writing and signed by the person
served with the notice of violation. If
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The
petition shall set forth in full the legal
or factual basis for the requested
relief.

(e) Asgessment of penalty. (1) The
Federal land manager shall assess a
civil penalty upon expiration of the
period for filing a petition for relief,
upon completion of review of any peti-
tion filed, or upon completion of infor-
mal discussions, whichever is later.

(2) The Federal land manager shall
take into consideration all available in-
formation, including information pro-
vided pursuant to paragraphs (c) and
(d) of this section or furnished upon
further request by the Federal land
mAnager.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal land manager shall s0 notify
the person served with a notice of vio-
lation, and no penalty shall be as-
pessed

(4) Where the facts warrant a con-
clusion that a violation has occurred,
the Federal land manager shall deter-
mine a penalty amount in accordance
with § 7.16.

171

42



§7.16

(1) Notice of assessment. The Federal
land manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mall (return receipt requested). The
Federal lJand manager shall include in
the notice of assessment:

{1) The facts and conclusions from
which it was determined that a viola-
tion did occur;

(2) The basis in § 7.18 for determin-
ing the penalty amount assessed and/
or any offer to mitigate or remit the
penalty; and

(3) Notification of the right to re-
quest & hearing, including the proce-
dures to be followed, and to seek judi.
cial review of any final administrative
decision assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing is deemed to
have been waived as provided in para-
graph (cX4) of this section, the person
served with a notice of assessment
may file a written request for a hear-
ing with the adjudicatory body specl-
fied in the notice. The person shall en-
close with the request for hearing a
copy of the notice of assessment, and
shall deliver the request as specified in
the notice of assessment, personally or
by registered or certified mail (return
receipt requested).

(2) Fallure to deliver a written re-
quest for a hearing within 45 days of

the date of service of the notice of as-

sessment shall be deemed a waiver of
the right to a hearing.

(3) Any hearing conducted pursuant
to this section shall be held in accord-
ance with § U.B.C. 554. In any such
hearing, the amount of civil penalty
assessed shall be determined in accord-
ance with this part, and shall not be
limited by the amount assessed by the
Federal land manager under para-
graph (I) of this section or any offer
of mitigation or remission made by the
Federal land manager.

(h) PFinal administrative decision
(1) Where the person served with a
notice of violation has accepted the
penalty pursuant to paragraph (cX4)
of this section, the notice of violation
shall constitute the final administra-
tive decision;
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(2) Where the person served with ,
notice of assessment has not filed ,
timely request for & hearing pursuan:
to paragraph (gX1) of this section, the
notice of assessment shall constitute
the final administrative decision;

(3) Where the person served with a
notice of assessment has filed a timely
request for a hearing pursuant 1o
paragraph (gX1) of this section, the
decision resulting from the hearing or
any applicable sdministrative appea
therefrom shall constitute the firna
administrative decision.

() Payment of penalty. (1) The
person assessed a civil penalty shall
have 45 calendar days from the date of
issuance of the final administrative de-
cision In which to make full payment
of the penalty assessed, unless a
timely request for appeal has been
filed with a U.8. District Court as pro
vided in section 7(b)(1) of the Act.

(2) Upon fallure to pay the penalty.
the Federal land manager may request
the Attorney General to institute a
civil action to collect the penalty ins
U.S. District Court for any district in
which the person assessed a civil pen
alty is found, resides, or transacts busi-
ness. Where the Federal land manager
is not represented by the Attorney
General, a civil action may be initiated
directly by the Federal land manager

(§) Other remedies not waived As
sessment of a penalty under this sec
tion shall not be deemmed a waiver of
the right to pursue other available
legal or administrative remedies.

#7.16 Civil penalty amounts.

(a) Marimum amount of penalty. (1)
Where the person being assessed 8
civil penalty has not committed any
previous violation of any prohibition
in § 7.4 or of any term or condition ip-
cluded in a permit issued pursuant 0
this part, the maximum amount of the
penalty shall be the full cost of resl>
ration and repair of archaeological re
sources damaged plus the archaeclog!
cal or commercial value of archse
ological resources destroyed or not re
covered.

(2) Where the person being assessed
a civil penalty has committed any pre
vious violation of any prohibition i
§7.4 or of any term or condition io
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jed in & permit issued pursuant to
“.Mmemlmummountorthe
ty shall be double the cost of res-
-""‘u,ﬂ and repair plus double the ar-
earological or commercial valve of
ﬁmm.ieﬂ resources destroyed or
'ﬁmlmm limited to the removal
arrowheads located on the surface
of the ground shall not be subject to
(ne penalties prescribed in this sec-
“::, Determination of penally
emounl, mitigation, and remission
The Federal Jand manager may assess
s ty amount less than the maxi-
gum amount of penalty and may
offer Lo mitigate or remit the penalty.

(1) Determination of the penalty
amount and/or & proposal to mitigate
or remit the penalty may be based
upon any of the following factors:

() Agreement by the person being
assessed a civil penalty to return to
the Federal land manager archaeologi-
cal resources removed from public
1ands or Indian lands;

i) Agreement by the person being
assessed a civil penalty to assist the
Federal land manager in activity to
preserve, restore, or otherwise contrib-
ute to the protection and study of ar-
chaeological resources on public lands
or Indian lands;

(ili) Agreement by the person being
assessed a civil penalty to provide In-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or
inability to pay, provided that this
factor shall only be considered when
the person being assessed a civil penal-
ty has not been found to have previ-
ously violated the regulations in this
part;

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation;

(vi) Determination that the pro-
posed penalty would constitute exces-
sive punishment under the circum-
stances;

(vil) Determination of other mitigat-
ing circumstances appropriate to con-
siderstion in reaching a fair and expe-
ditious assessment.

(2) When the penalty is for a viola-
tion on Indian lands, the Federal land

§7.18

manager shall consult with and con-
sider the interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior
to proposing to mitigate or remit the
penalty.

(3) When the penalty is for a viola-
tion which may have had an effect on
a known Indian tribal religious or cul-
tural site on public lands, the Federal
land manager should consult with and
consider the interests of the affected
tribe(s) prior to proposing to mitigate
or remit the penalty.

(49 FR 1027, Jan. 6. 1984, as amended at 52
FR 4T111, Dec. 16, 1987)

§7.17 Other penalities and rewards.

(a) Bection 6 of the Act contains
criminal prohibitions and provisions
for criminal penalties. SBection 8(b) of
the Act provides that archaeological
resources, vehicles, or equipment in-
volved in a vicolation may be subject to
forfeiture.

(b) Section 8(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to
conviction for a criminal violation or
to assessment of a civil penalty. The
Federal land manager may certify to
the Secretary of the Treasury that a
person is eligible to receive payment.
Officers and employees of Federal,
State, or local government who fur-
nish information or render service in
the performance of their official
duties, and persons who have provided
information wunder § 7.16(bX1Xii)
shall not be certified eligible to receive
payment of rewards.

(¢) In cases involving Indian lands,
all civil penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the ap-
propriate Indian or Indian tribe.

§7.18 Confidentiality of archacological re-
source information.

(a) The Federal land manager shall
not make avallable to the public,
under Subchapter II of Chapter 5 of
Title 5 of the United States Code or
any other provision of law, informa-
tion concerning the nature and loca-
tion of any archaeological resource,
with the following exceptions:
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(1) The Federal land manager may
make information avallable, provided
that the disclosure will further the
purposes of the Act and this part, or
the Act of June 27, 1960, as amended
(18 U.B.C. 489 through 468c), without
risking harm to the archaeological re-
source or to the site in which it is lo-

(2) The Federal land manager shall
make information available, when the
Governor of any State has submitted
to the Federal land manager a written
request for information, concerning
the archaeological resources within
the requesting Governor's State, pro-
vided that the request includes:

(1) The specific archaeological re-
source or area about which informa-
tion is sought;

(i1) The purpose for which the infor-
mation is sought; and

(ili) The Governor's written commit-
ment to adequately protect the confli-
dentiality of the information.

(480 FR 1027, Jan. 6, 1984; 4% FR 5923, Peb.
18, 19841]

87.19 Report

Each Federal land manager, when
requested by the Secretary of the In-
terior, shall submit such information
as is necessary to enable the Secretary
to comply with section 13 of the Act.

Subpart B—Depariment of the
Interior Supplemental Regulations

Sooncr 52 FR $168, Mar. 23, 1987, unless
otherwise noted.

88 720730 [Reserved]

§7.31 Scope and suthority.

The regulations in this subpart are
promulgated pursuant to section 10(b)
of the Archaeological Resources Pro-
tection Act of 1979 (16 U.S.C. 470i1),
which requires agencies to develop
rules and regulations for carrying out
the purposes of the Act, consistent
with the uniform regulations issued
pursuant to section 10(a) of the Act
(Subpart A of this part).

§7.32 Suppiemental definitions.

For purposes of this subpart, the fol-
lowing definitions will be used:

43 CFR Subtitie A (10-1-91 Editien)

(a) “Bite of religious or cultural im-
portance’” means, for purposes of § 7.7
of this part, a location which has tra-
ditionally been considered important
by an Indian tribe because of a reli-
gious event which happened there; be-
cause it contains specific natural prod-
ucts which are of religious or cultural
importance; because it is believed to,
the be dwelling place of, the embeodi-
ment of, or a place conducive to com-
munication with spiritual beings; be-
cause it contains elements of life-cycle
rituals, such as burials and associated
materials; or because it has other spe-
citic and continuing significance in
Indian religion or culture.

(b) “Allotted lands” means lands
granted to Indian individuals by the
United States and held in trust for
those individuals by the United States.

§7.33 Determination of 'lou or absence of
archaeological interest.

(a) Under certain circumstances, a
Federal land manager may determine,
pursuant to §7.3(aX5) of this part,
that certain material remains are not
or are no longer of archaeological in-
terest, and therefore are not to be con-
sidered archaeological resources under
this part. .

(b) The Federal land manager may
make such a determination if he/she
finds that the material remains are
not capable of providing scientific or
humanistic understandings of past
human behavior, cultural adaptation,
and related topics.

{c¢) Prior to making a determination
that material remains are not or are
no longer archaeological resources, the
Federal land manager shall ensure
that the following procedures are com-
pleted:

(1) A professional archaeological
evaluation of material remains and
similar materials within the area
under consideration shall be complet-
ed, consistent with the Secretary of
the Interior's Standards and Guide-
lines for Archeology and Historic Pres-
ervation (48 FR 44716, Sept. 20, 1983)
and with 38 CFR Parts 60, 63, and 65.

(2) The principal bureau archaeolo-
gist or, In the absence of a principal
bureau archueologist, the Department
Consulting Archeologist, shall estab-
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lish whether the material remains
under consideration contribute to sci-
entific or humanistic understandings
of past human behavior, cultural ad-
aptation and related topics. The prin-
cipal bureau archaeologist or the De-
partment Consulting Archeologist, as
sppropriate, shall make a recommen-
dation to the Federal land manager
conoerning these material remains.

(d) The Federal land manager shall
make the determination based upon
the facts established by and the rec-
ommendation of the principal bureau
archaeologist or the Departmental
Consulting Archeologist, as appropri-
ate, and shall fully document the basis
therefor, including consultation with
Indian tribes for determinations re-
garding sites of religious or cultural
importance.

(e) The Federal land manager sghall
make public notice of the determina-
tion and its limitations, including any
permitting requirements for activities
associated with the materials deter-
mined not to be archaeological re-
sources for purposes of this part.

(f) Any Interested individual may re-
quest in writing that the Departmen-
tal Consulting Archeologist review any
final determination by the Federal
land manager that certain remains,
are not, or are no longer, archaeologi-
cal resources. Two (2) copies of the re-
quest should be sent to the Depart-
mental Consulting Archeologist, Na-
tional Park Service, P.O. Box 37127,
Washington, DC 20013-7127, and
should document why the requestor
disagrees with the determination of
the Federal land manager. The De-
partmental Consulting Archeologist
shall review the request, and, Iif appro-
priate, shall review the Federal land
manager's determination and its sup-
porting documentation. Based on this
review, the Departmental Consulting
Archeologist shall prepare a final pro-
fessional recommendation, and shall
transmit the recommendation and the
basis therefor to the head of the
bureau for further consideration
within 60 days of the receipt of the re-
quest.

(g) Any determination made pursu-
ant to this section shall in no way
affect the Federal land manager's obli-

§73s

gations under other applicable laws or
regulations.

$734 Procedural information for secur-
ing permita.

Information about procedures to
secure a permit to excavate or remove
archaeological resources from public
lands or Indian lands can be obtalned
from the appropriate Indian tribal au-
thorities, the Federal land manager of
the bureau that administers the spe-
cific area of the public lands or Indian
lands for which a permit is desired, or
from the state, regional, or national
office of that bureau.

#735 Permitting procedures for Indian
lands.

(a) If the lands involved in a permit
application are Indian lands, the con-
sent of the appropriate Indian tribal
authority or individual Indian land-
owner is required by the Act and these
regulations.

(b) When Indian tribal lands are in-
volved in an application for a permit
or a request for extension or modifica-
tion of a permit, the consent of the
Indian tribal government must be ob-
tained. For Indian allotted lands out-
side reservation boundaries, consent
from only the individual landowner is
needed. When multiple-owner allotted
lands are involved, consent by more
than 50 percent of the ownership in-
terest is sufficient. For Indian allotted
lands within reservation boundaries,
consent must be obtained from the
Indian tribal government and the {ndi-
vidual landowner(s).

(¢) The applicant should consult
with the Bureau of Indian Affairs con-
cerning procedures for obtaining con-
sent from the appropriate Indian
tribal authorities and submit the
permit application to the area office of
the Bureau of Indian Affairs that is
responsible for the administration of
the lands in question. The Bureau of
Indian Affairs shall insure that con-
sultation with the appropriate Indian
tribal authority or individual Indian
landowner regarding terms and condi-
tions of the permit occurs prior to de-
talled evaluation of the application.
Permits shall include terms and condi-
tions requested by the Indian tribe or
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Indian landowner pursuant to § 7.9 of
this part.

(d) The issuance of a permit under
this part does not remove the require-
ment for any other permit required by
Indian tribal law.

#7365 Permit reviews and disputes.

(a) Any affected person disputing
the decision of a Federal land manager
with respect to the izssuance or denial
of a permit, the inclusion of specific
terms and conditions in a permit, or
the modification, suspension, or revo-
cation of a permit may request the
Federal land manager to review the
disputed decision and may request a
conference to discuss the decision and
its basis.

(b) The disputant, if unsatisfied with
the outcome of the review or confer-
ence, may request that the decision be
reviewed by the head of the bureau in-
volved.

(¢) Any disputant unsatisified with
the higher level review, and desiring to
appeal the decision, pursuant to § 7.11
of this part, should consult with the
appropriate Federal land manager re-
garding the existence of published
bureau appeal procedures. In the ab-
sence of published bureau appeal pro-
cedures, the review by the head of the
bureau involved will constitute the
final decision.

(d) Any affected person may request
a review by the Departmental Consult-
ing Archeologist of any professional
issues Involved in a bureau permitting
decision, such as professional qualifi-
cations, research design, or other pro-
fessional archaeological matters. The
Departmental Consulting Archeologist
shall make a final professional recom-
mendation to the head of the bureau
involved. The head of the bureau in-
volved will consider the recommenda-
tion, but may reject it. in whole or in
part, for good cause. This request
should be in writing, and should state
the reasons for the request. See
§ 7.33(1) for the address of the Depart-
mental Consulting Archeologist.

. §1.37 Civil penalty hearings procedures.

() Regquests Jfor hearings. Any
person wishing to reguest a hearing on
a notice of assessment of civil penalty,
pursuant to § 7.15(g) of this part, may
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flle a written, dated request for a hear-
ing with the Hearing Division, Office
of Hearings and Appeals, US, Depart-
ment of the Interior, 4015 Wilson Bou-
levard, Arlington, Virginia 22203-1923.
The respondent shall enclose a copy of
the notice of violation and the notice
of assessment. The request shall state
the relief sought, the basis for chal-
lenging the facts used as the basis for
charging the violation and fixing the
assessment, and respondent's prefer-
ence as to the place and date for a
hearing. A copy of the request shall be
served upon the Solicitor of the De-
partment of the Interior personally or
by registered or certified mail (return
receipt requested), at the address spec-
ified in the notice of assessment. Hear-
ings shall be conducted in accordance
with 43 CFR Part 4, Bubparts A and B.

(b) Waiver af right to a hearing.
Pallure to file a written request for a
hearing within 45 days of the date of
service of a notice of assessment shall
be deemed a waiver of the right to a
hearing.

(¢) Commencement of hearing proce-
dures. Upon receipt of a request for a
hearing, the Hearing Division shall
assign an administrative law judge to
the case. Notice of assignment shall be
given promptly to the parties, and
thereafter, all pleadings, papers, and
other documents In the proceeding
shall be filed directly with the admin.
istrative law judge, with coples served
on the opposing party.

(d) Appearance and practice. (1)
Bubject to the provisions of 43 CFR
1.3, the respondent may appear in
person, by representative, or by coun-
sel, and may participate fully in those
proceedings. If respondent fails to
appear and the administrative law
judge determines such fallure is with-
out good cause, the administrative law
Judge may, in his/her discretion, de-
termine that such fallure shall consti-
tute a walver of the right to a hearing
and consent to the making of a deci-
sion on the record made at the hear-
ing

(2) Departmental counsel, designat-
ed by the Solicitor of the Department,
shall represent the Federal land man-
ager in the proceedings. Upon notice
to the Federal land manager of the as-
signment of an administrative law
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mdt:reh?iftf:h: case, sald wun:m
en T AppeaArance on o
the Federal land manager and shall
file all petitions and correspondence
exchanges by the Federal land manag-
er and the respondent pursuant to
§ 1.15 of this part which shall become
part of the hearing record. Thereafter,
service upon the Federal land manager
shall be made to his/her counsel.

(e) Hearing administration. (1) The
administrative law judge shall have all
powers accorded by law and necessary
to preside over the parties and the
proceedings and to make decisions in
sccordance with § U.B.C. 554-557.

shall upon
the record, which shall set forth his/
her findings of fact and conclusions of
law, and the reasons and basis there-
for, and an assessment of a penalty, if

any.

(3) Unless a notice of appeal is filed
in accordance with parsgraph (f) of
this section, the administrative law
judge's decision shall constitute the
final administrative determination of
the Secretary in the matter and shall
become effective 30 calendar days
from the date of this decision.

(4) In any such hearing, the amount
of civil penalty assessed shall be deter-
mined in accordance with this part,
and shall not be lmited by the
amount assessed by the Federal land
manager under § 7.15 of this part or
any offer of mitigation or remission
made by the Federal land manager.

(f) Appeal (1) Either the respondent
or the Federal land manager may
appeal the decision of an administra-
tive law judge by the filing of =
“Notice of Appeal” with the Director,
Office of Hearings and Appeals, U8,
Department of the Interior, 4015
Wilson Boulevard, Arlington, Virginia
22203-1923, within 30 calendar days of
the date of the administrative law
judge's decision. SBuch notice shall be
accompanied by proof of service on
the administrative law judge and the
opposing party.

(2) Gpon receipt of such a notice,
the Director, Office of Hearings and
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participate in the review as stated in
§295.3.

PART 296—PROTECTION OF AR-
CHAEOLOGICAL RESOURCES: UNI-
FORM REGULATIONS

1 Purpose.

2 Authority.

3 Definitions.

4 Prohibited acts.

5 Permit requirements and exceptions.
6 Application for permits and informa-

ble harm to, or destruction of, sites on
public lands having religious or cultural
importance.

296.8 lssuance of permits.

2906.9 Terms and conditions of permits.

206.10 Suspension and revocation of per-
mits.

206.11 Appeals relating to permits.

296.12 Relationship to section 108 of the
National Historic Preservation Act.

2906.13 Custody of archaeological resources.

206.14 Determination of archaeological or
commercial value and cost of restoration
and repair.

206.15 Assessment of civil penalties.

296.16 Civil penalty amounts.

296.17 Other penalties and rewards.

296.18 Confidentiality of archaeological re-
source information.

206.19 Report.

AvuTHorITY: Pub. L. 96-05, 93 Stat. 721 (18
U.E.C. 470aa-11XSec. 10(a).) Related Au-
thority: Pub. L. 59-208, 34 Stat. 225 (16
U.S.C. 432, 433); Pub. L. 86-523, T4 Stat. 220,
221 (18 U.S.C. 469), as amended, 88 Stat. 174
{1974}, Pub. L BH5-665 80 Stat. 915 (16
U.S.C. 470a-t), as amended, 84 Stat. 204
(1970), B7 Stat. 139 (1973). 90 Stat. 1320
(1976), 92 Stat. 3467 (1978), 94 Stat. 2987
(1980); Pub. L. 95-341, 92 Etiat. 468 (42
V.5.C. 1996).

Sourcr: 49 FR 1027, Jan. 8, 1984, unless
otherwise noted.

§296.1 Purpose.

(a) The regulations in this part im-
plement provisions of the Archaeologi-
cal Resources Protection Act of 1879
(16 U.S.C. 470aa-11) by establishing
the uniform definitions, standards,
and procedures to be followed by all
Federal land managers in providing
protection for archaeological re-
sources, located on public lands and
Indian lands of the United BStates.
These regulations enable Federal land
managers to protect archaeological re-

§ 296.3

sources, taking into consideration pro-
visions of the American Indian Reli-
glous Freedom Act (P2 Stat. 469, 42
U.B.C. 1998), through permits author-
izing excavation and/or removal of ar-
chaeological resources, through civil
penalties for unauthorized excavation
and/or removal, through provisions
for the preservation of archaeological
resource collections and data, and
through provisions for ensuring confi-
dentiality of information about ar-
chaeological resources when disclosure
would threaten the archaeological re-
BOUrces.

(b) The regulations in this part do
not impose any new restrictions on ac-
tivities permitted under other laws,
authorities, and regulations relating to
mining, mineral leasing. reclamation,
;.nd other multiple uses of the public

§296.2 Authority.

(2) The regulations in this part are
promulgated pursuant tu section 10(a)
of the Archaeological Resources Pro-
tection Act of 1979 (16 U.S.C. 4701,
which requires that the Secretaries of
the Interior, Agriculture and Defense
and the Chairman of the Board of the
Tennessee Valley Authority jointly de-
velop uniform rules and regulations
for carrying out the purposes of the
Act.

(b) In addition to the regulations in
this part, section 10(b) of the Act (16
U.8.C. 470i1) provides that each Feder-
a! land manager shall promulgate such
rules and regulations, consistent with
the uniform rules and regulations in
this part, as may be necessary for car-
rying out the purposes of the Act.

§296.3 Deflinitiona.

As used for purposes of this part:

(a) Archaeological resource means
any material remains of human life or
activities which are at least 100 years
of age, and which are of archaeologi-
cal interest.

(1) Of archaeological interest means
capable of providing scientific or hu-
manistic understandings of past
human behavior, cultura! adaptation,
and related toples through the appli-
cation of scientific or scholarly tech-
nigues such as controlled observation,

375

49



§ 296.3

contextual measurement, controlled
collection, analysis, interpretation and
explanation.

(2) Malerigl remains means physical
evidence of human habitation, occupa-
tion, use, or activity, including the
site, location, or context in which such
evidence is situated.

(3) The {ollowiing classes of material
remains (and ilustrative examples), If
they are at least 100 years of age, are
of archaeological interest and shall be
considered archaeological resources
unless determined otherwise pursuant
to paragraph (a)X4) or (aX5) of this
section:

(1) Surface or subsurface structures,
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking
structures, ceremonial structures, arti-
ficlal] mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock
mortars or grinding surfaces, rock
alignments, cairns, trails, borrow pits,
cooking pits, refuse pits, burial pits or
graves, hearths, kilns, post molds, wall
trenches, middens);

(i) Surface or subsurface artifact
concentrations or scatters;

(1ii) Whole or fragmentary tools, im-
plements, containers, weapons and
weapon projectiles, clothing, and orna-
ments (including, but not limited to,
pottery and other ceramics, cordage,
basketry and other weaving, bottles
and other glassware, bone, ivory, shell,
metal, wood, hide, feathers, pigments,
and flaked, ground, or pecked stone);

(lv) By-products, waste products, or
debris resulting from manufacture or
ul:ge of human-made or natural materi-

(v) Organic waste (including, but not
limited to, vegetal and animal remains,
coprolites);

(vi) Human remains (including, but
not limited to, bone, teeth, mummified
flesh, burials, cremations);

(vil) Rock carvings, rock paintings,
intaglios and other works of artistic or
symbolic representation;

(vill) Rocksheiters and caves or por-
tions thereof containing any of the
above material remains;

(ix) All portions of shipwrecks (in-
cluding, but not limited to, arma-
ments, apparel, tackle, cargo);

36 CFR Ch. Il (7-1-91 Edition)

(x) Any portion or piece of any of
the foregoing.

(4) The following material remains
sghall not be considered of archaeologi-
cal interest, and shall not be consid-
ered to be archaeological resources for
purposes of the Act and this part,
unless found in a direct physical rela-
tionship with archaeological resources
as defined in this section:

(1) Paleontological remains;

(ii) Coins, bullets, and unworked
minerals and rocks.

(5) The Federal land manager may
determine that certain material re-
mains, in specified areas under the
Federal land manager's jurisdiction.
and under specified circumstances, are
not or are no longer of archaeological
interest and are not to be considered
archaeological resources under this
part. Any determination made pursu-
ant to this subparagraph shall be doc-
umented. S8uch determination shall in
no way affect the Federal land manag-
er's obligations under other applicable
laws or regulations.

(b) Arrowhead means any projectile
point which appears to have been de-
signed for use with an arrow.

(c) Federal land manager means:

(1) With respect to any public lands,
the secretary of the department, or
the head of any other agency or in-
strumentality of the United States.
having primary management author-
ity over such lands, including persons
to whom such management suthority
has been officially delegated;

(2) In the case of Indian lands, or
any public lands with respect to which
no department, agency or instrumen-
tality has primary management &u-
thority, such term means the Secre-
tary of the Interior;

(3) The Secretary of the Interior.
when the head of any other agency OF
instrumentality has, pursuant to sec-
tion 3(2) of the Act and with the con-
sent of the Secretary of the Interior.
delegated to the Secretary of the Inte-
rior the responsibilities (in whole cr in
part) in this part.

(d) Public lands means:

(1) Lands which are owned and ad-
ministered by the United States &S
part of the national park system, the
national wildlife refuge system, or the
national forest system; and
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(2) All other lands the fee title to
which is held by the United States,

xeept lands on the Outer Continental
;neu. lands under the jurisdiction of
the Smithsonian Institution, and
indian lands. :

(e) Indian lands means lands of
Indian tribes, or Indian individuals,
«hich are either held in trust by the
United States or subject to a restric-
tion against alienation imposed by the
United States, except for subsurface
interests not owned or controlled by
an Indian tribe or Indian individual.

(f) Indian tribe as defined in the Act
means any Indian tribe, band, nation,
or other organized group or communi-
ty, including any Alaska village or re-
gional or village corporation as defined
in. or established pursuant to, the
Alaska Native Claims Settlement Act
(85 Stat. 688). In order to clarify this
statutory definition for purposes of
this part, Indian tribe means:

(1) Any tribal entity which is includ-
ed in the annual list of recognized
tribes published in the FepERAL REGIS-
ter by the Secretary of the Interior
pursuant to 25 CFR part 54;

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior
pursuant to 25 CFR part 54 since the
most recent publication of the annual
list, and

(3) Any Alaska Native village or re-
gional or village corporation as defined
in or established pursuant to the
Alaska Native Claims Settlement Act
(85 Stat. 688), and any Alaska Native
village or tribe which is recognized by
the Secretary of the Interior as eligi-
ble for services provided by the
Bureau of Indian Affairs.

(g) Person means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private
entity, or any officer, employee, agent,
department, or instrumentality of the
United States, or of any Indian tribe,
or of any State or political subdivision
thereof.

(h) State means any of the fifty
states, the District of Columbia,
Puerto Rico, Guam, and the Virgin Is-
lands.

(1) Act means the Archaeological Re-
sources Protection Act of 19879 (16
US.C. 470aa-11).

§296.5

[49 FR 1027, Jan. 8, 1684; 48 FR 5923, Peb.
16, 1984)

§296.4 Prohibited acts.

(a) No person may excavate, remove,
damage, or otherwise alter or deface
any archaeological resource located on
public lands or Indian lands unless
such activity iz pursuant to a permit
issued under § 286.8 or exempted by
§ 296.5(b) of this part.

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource
was excavated or removed in violation
of:

(1) The prohibitions contained in
paragraph (a) of this section; or

(2) Any provision, rule, regulation.
ordinance, or permit in effect under
any other provision of Federal law.

#2965 Permit requirements and excep-
tions.

(a) Any person proposing to exca-
vate and/or remove archaeological re-
sources from public lands or Indian
lands, and to carry out activities asso-
ciated with such excavation and/or re-
moval, shall apply to the Federal land
manager for a permit for the proposed
work, and shall not begin the proposed
work until & permit has been issued.
The Federal land manager may issue a
permit to any qualified person, subject
to appropriate terms and conditions,
provided that the person applying for
a permit meets conditions in § 296.8(a)
of this part.

(b) Ezceptions: (1) No permit shall
be required under this part for any
person conducting activities on the
public lands under other permits,
leases, licenses, or entitlements for
use, when those activities are exclu-
sively for purposes other than the ex-
cavation and/or removal of archae-
ological resources, even though those
activities might Incidentally result in
the disturbance of archaeological re-
sources. General earth-moving excava-
tion conducted under a permit or
other authorization shall not be con-
strued to mean excavation and/or re-
moval as used in this part. This excep-
tion does not. however, affect the Fed-
eral land manager's responsibility to
comply with other authorities which
protect archaeclogical resources prior
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to approving permits, leases, licenses,
or entitlements for use; any excava-
tion and/or removal of archaeological
resources required for compliance with
those authorities shall be conducted in
accordance with the permit reguire-
ments of this part.

(2) No permit shall be required
under this part for any person collect-
ing for private purposes any rock, coin,
bullet, or mineral which is not an ar-
chaeological resource as defined in
this part, provided that such collecting
does not result in disturbance of any
archaelogical resource.

(3) No permit shall be required
under this part or under section 3 of
the Act of June 8, 1906 (16 U.S.C. 432),
for the excavation or removal by any
Indian tribe or member thereof of any
archaeological resource located on
Indian lands of such Indian tribe,
except that in the absence of tribal
law regulating the excavation or re-
moval or archaeological resources on
Indian lands, an individual tribal
member shall be required to obtain &
permit under this part;

(4) No permit shall be required
under this part for any person to carry
out any archaeological activity author-
ized by a permit issued under section 3
of the Act of June 8, 1806 (16 U.S.C.
432), before the enactment of the Ar-
chaeological Resources Protection Act
of 1978. Such permit shall remain in
effect according to its terms and condi-
tions until expiration.

(5) No permit shall be required
under section 3 of the Act of June 8,
1906 (16 U.S.C. 432) for any archae-
ological work for which a permit is
issued under this part.

(c) Persons carrying out official
agency duties under the Federal land
manager's direction, associated with
the management of archaeological re-
sources, need not follow the permit ap-
plication procedures of | 206.6. Howev-
er, the Federal land manager shall
insure that provisions of § 296.8 and
§ 206.9 have been met by other docu-
mented means, and that any official
duties which might result in harm to
or destruction of any Indian tribal re-.
ligious or cultural site, as determined
by the Federal land manager, have
been the subject of consideration
under § 206.7.
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(d) Upon the written request of the
Governor of any State, on behalf of
the State or its educational institu-
tions, the Federal land manager shall
issue a permit, subject to the provi-
sions of § 206.5(bX5), § 206.7, § 296.8(a)
(3), (4), (5), (6), mand (7), §296.9,
§206.10, §206.12, and § 296.13(2) to
such Governor or to such designee as
the Governor deems qualified to carry
out the intent of the Act, for purposes
of conducting archaeological research,
excavating and/or removing archae-
ological resources, and safeguarding
and preserving any materials and data
collected in a university, museum, or
other scientific or educational institu-
tion approved by the Federal land
manager.

(e) Under other statutory, regula-
tory, or administrative authorities gov-
erning the use of public lands and
Indian lands, authorizations may be
required for activities which do not re-
qQuire a permit under this part. Any
person wishing to conduct on public
lands or Indian lands any activities re-
lated to but believed to fall outside the
scope of this part should consult with
the Federal land manager, for the pur-
pose of determining whether any au:
thorization is required, prior to begin-
ning such activities.

#296.6 Application for permits and infor-
mation collection.

(a) Any person may apply to the ap-
propriate Federal land manager for &
permit to excavate and/or remove ar-
chaeological resources from public
lands or Indian lands and to carry out
antivities associated with such excava-
tion and/or removal.

(b) Each application for a permil
ghall include:

(1) The nature and extent of the
work proposed, including how and why
it is proposed to be conducted. pro-
posed time of performance, Jocational
maps, and proposed outlet for public
written dissemination of the results.

(2) The name and address of “"I‘_'
individual(s) proposed to be respons‘
ble for conducting the work. u_:sl::;
tional affiliation, if any, and evide
of education, training, and experience
in accord with the minimal qualifica
tions listed in § 286.8(a).
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(3) The name and addresz of the
vidual(s), if different from the
vidual(s) named iIn paragraph

(px2) of this section, proposed to be
nsible for carrying out the terms
conditions of the permit.

(¢) Evidence of the applicant's abili-
is to initiate, conduct, and complete
tf,. proposed work, including evidence
of logistical support and laboratory fa-

"]tj;l)e;lhere the application is for the
excavation and/or removal of archae-
ological resources on public lands, the
names of the university, museum, or
other scientific or educational institu-
rion in which the applicant proposes
1o store all collections, and copies of
records, data, photographs, and other
documents derived from the proposed
work. Applicants shall submit written
certification, signed by an authorized
official of the institution, of willing-
ness to assume curatorial responsibil-
iy for the collections, records, data,
photographs and other documeits and
to safeguard and preserve these mate-
rials as property of the United States.

(6) Where the application is for the
excavation and/or removal of archae-
ological resources on Indian lands, the
name of the university, museum, or
other scientific or educational institu.
tion in which the applicant proposes
to store coples of records, data, photo-
graphs, and other documents derived
from the proposed work, and all collec-
tions in the event the Indian owners
do not wish to take custody or other-
wise dispose of the archaeological re-
sources. Applicants shall submit writ-
ten certification, signed by an author-
ized official of the institution, or will-
ingness to assume curstorial responsi-
bility for the collections, i{ applicable,
and/or the records, data, photographs,
and other documents derived from the
proposed work.

(c) The Federal land manager may
require additional information, perti-
nent to land management responsibil.
ities, to be included in the application
for permit and shall so inform the ap-
plicant.

(d) Paperwork Reduction AcL The
information collection requirement
contained in § 2806.6 of these regula-
tions has been approved by the Office
of Management and Budget under 44

§ 2967

U.8.C. 3501 ef seq. and assigned clear-
ance number 1024-0037. The purpose
of the Information ecollection is to
meet statutory and administrative re-
quirements in the public interest. The
information will be used to assist Fed-
eral land managers in determining
that applicants for permits are quali-
fied, that the work proposed would
further archaeological knowledge,
that archaeological resources and as-
sociated records and data will be prop-
erly preserved, and that the permitted
activity would not conflict with the
management of the public lands in-
volved. Response to the information
requirement is necessary in order for
an applicant to ocbtain a benefit.

§296.7 Notification to Indian tribes of
ponsible harm to, or destruction of,
sites on public lands having religious
or cultural importance.

(a) If the issuance of a permit under
this part may result in harm to, or de-
struction of, any Indian tribal reli-
gious or cultural site on public lands,
as determined by the Federal land
manager, at least 30 days before lasu-
ing such a permit the Federal land
manager shall notify any Indian tribe
which may consider the site as having
religious or cultural importance. S8uch
notice shall not be deemed a disclosure
to the public for purposes of section §
of the Act.

(1) Notice by the Federal land man.
ager to any Indian tribe shall be sent
to the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate a
tribal official to be the focal point for
any notification and discussion be-
tween the tribe and the Federal land
IMANAger.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Federal land manager to consider sites
potentially affected as being of reli-
gious or cultural importance.

(3) Upon request during the 30.day
period, the Federal land manager may
meet with official representatives of
any Indian tribe or group to discuss
their interests, including ways to avoid
or mitigate potential harm or destruc-
tion such as excluding sites from the

379

53
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permit area. Any mitigation measures
which are adopted shall be incorporat-
ed into the terms and conditions of
the permit under § 296.8.

(4) When the Federal land manager
detemines that s permit applied for
under this part must be issued imme-
diately because of an imminent threat
of loss or destruction of an archae-
ological resource, the Federal land
manager shall so notify the appropri-
ate tribe.

(b)X1) In order to identify sites of re-
ligious or cultural importance, the
Federal land manager shall seek to
identify all Indian tribes having ab-
original or historic ties to the lands
under the Federal land manager's ju-
risdiction and seek to determine, from
the chief executive officer or other
designated official of any such tribe,
the location and nature of specific
sites of religious or cultural impor-
tance 50 that such information may be
on file for lJand management purposes.
Information on sites eligible for or in-
cluded in the National Register of His-
toric Places may be withheld from
public disclosure pursuant to section
304 of the Act of October 15, 1966, as
amended (16 U.8.C. 470w-3).

(2) If the Federal land manager be-
comes aware of a Native American
group that is not an Indian tribe as de-
fined in this part but has aboriginal or
historic ties to public lands under the
Federal land manager's jurisdiction,
the Federal land manager may seek to
communicate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be
of religious or cultural importance.

(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group
for determining locations for which
such tribe or group wishes to receive
notice under this section.

§296.8 lssuance of permits.

(a) The Federal land manager may
issue a permit, for a specified period of
time appropriate to the work to be
conducted, upon determining that:

(1) The applicant is appropriately
qualified, as evidenced by  training,
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and

36 CFR Ch. Il (7-1-91 Edition)

in collecting, handling, analyzing, eval-
uating, and reporting archaeological
data, relative to the type and scope of
the work proposed, and also meets the
following minimum qualifications:

(i) A graduate degree in anthropolo-
gy or archaeology, or equivalent train-
ing and experience;

(if) The demonstrated ability to
plan, equip, staff, organize, and super.
vise activity of the type and scope pro-
posed;

(iif) The demonstrated ability to
carry research to completion, as evi-
denced by timely completion of theses,
research reports, or similar docu-
ments;

(iv) Completion of at least 16
months of professional experience
and/or specialized training in archae-
ological field, laboratory, or library re-
search, administration, or manage-
ment, including at least 4 months ex-
perience and/or specialized training in
the kind of activity the individual pro-
poses to conduct under authority of a
permit; and

(v) Applicants proposing to engage
in historical archaeology should have
had at least one year of experience in
research concerning archaeological re-
sources of the historic period. Appli-
cants proposing to engage in prehistor-
ic archaeology should have had at
least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period.

(2) The proposed work is to be un-
dertaken for the purpose of furthering
archaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or scholar-
ly research, and preservation of ar-
chaeological data; ,

(3) The proposed work, including
time, scope, location, and purpose. IS
not inconsistent with any management
plan or established policy, objectives.
or requirements applicable to the
management of the public lands con-
cerned;

(4) Where the proposed work con-
sists of archaelogical survey and/or
data recovery undertaken in accord-
ance with other approved uses of the
public lands or Indian lands, and ";‘;
proposed work has been agreed to
writing by the Federal land mmi'“_
pursuant to section 106 of the Nation
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m' $e
.- Preservation Act (18 US.C.
o HBIODC o ohs (a) (2) and (3) shall
:“";,,,,,d satisfied by the prior ap-
written consent has been ob-

) w{;, work proposed on Indian

from the Indian landowner and
B indian tribe having jurisdiction
over such lands;

«6) Evidence is submitted to the Fed-
eral 1and manager that any university,

um. or other scientific or educa-
uona! institution proposed in the ap-
plication as the repository possesses
sdequate curatorial capability for safe-
guarding and preserving the archae-
ological resources and all associated
records; and

7) The applicant has certified that,
not later than 90 days after the date
whe final report is submitted to the
Federal land manager, the following
will be delivered to the appropriate of-
neial of the approved university,
museum, or other scientific or educs-
unonal institution, which shall be
named in the permit:

(i) All artifacts, samples, collections,
and copies of records, data, photo-
graphs, and other documents resulting
from work conducted under the re-
quested permit where the permit is for
the excavation and/or removal of ar-
chaeological resources from public
lands.

tii) All artifacts, samples and collec-
uons resulting from work under the
requested permit for which the custo-
dy or disposition is not undertaken by
the Indian owners, and copies of
records, data, photographs, and other
documents resulting from work con-
ducted under the requested permit,
where the permit is for the excavation
and/or removal of archaeological re-
sources from Indian lands.

(b) When the area of the proposed
work would ecross jurisdictional bound-
aries, 50 that permit applications must
be submitted to more than one Feder-
al land manager, the Federal land
managers shall coordinate the review
and evaluation of applications and the
issuance of permits.

(49 FR 1027, Jan. 6, 1984; 40 FR 5033, Feb.
16, 1984)

§ 2969

§2969 Terms and conditions of permits.

(a) In all permits {ssued, the Federal
land manager shall specify:

(1) The nature and extent of work
allowed and required under the
permit, including the time, duration,
scope, location, and purpose of the
work:

(2) The name of the individual(s) re-
sponsible for conducting the work and,
if different, the name of the
individual(s) responsible for carrying
out the terms and conditions of the
permit;

(3) The name of any university,
museum, or other scientific or educa-
tional insitutions in which any collect-
ed materials and data shall be deposit-
ed; and

(4) Reporting requirements.

(b) The Federal land manager may
specify such terms and conditions as
deemed necessary, consistent with this
part, to protect public safety and
other values and/or resources, to
secure work areas, to safeguard other
legitimate land uses, and to limit aec-
tivities incidental to work authorized
under a permit.

(c¢) The Federal land manager shall
include in permits issued for archae-
ological work on Indian lands such
terms and conditions as may be re-
quested by the Indian landowner and
the Indian tribe having jurisdiction
over the lands, and for archaeological
work on public lands shall include
such terms and conditions as may
have been developed pursuant to
§ 206.7.

(d) Initiation of work or other activi-
ties under the authority of a permit
signifies the permittee’'s acceptance of
the terms and conditions of the
permit.

(e) The permittee shall not be re-
leased from requirements of a permit
until all outstanding obligations have
been satisfied, whether or not the
term of the permit has expired.

() The permittee may request that
the Federal land manager extend or
modify a permit.

(g) The permittee's performance
under any permit issued for a period
greater than 1 year shall be subject to
review by the Federal land manager,
at Jeast annually.
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Acceptance of the proposed penalty or
mitigation or remission shall be
deemed a waiver of the notice of as-
sessment and of the right to request a
hearing under paragraph (g) of this
section.

(d) Petition for relief. The person
served with a notice of violation may
request that no penalty be assessed or
that the amount be reduced, by filing
a petition for relief with the Federal
land manager within 45 calendar days
of the date of service of the notice of
violation (or of a proposed penalty
amount, if later). The petition shall be
in writing and signed by the person
served with the notice of violation. 1f
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The
petition shall set forth in full the legal
or factual basis for the requested
relief.

(e) Assessment of penalty. (1) The
Federal land manager shall assess a
civil penalty upon expiration of the
period for filing a petition for relief,
upon completion of review of any peti-
tion filed, or upon completion of infor-
mal discussions, whichever is later.

(2) The Federal land manager shall
take into consideration all available in-
formation, including information pro-
vided pursuant to paragraphs (c¢) and
(d) of this section or furnished upon
further request by the Federal land
manager.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal land manager shall s0 notify
the person served with a notice of vio-
lation, and no penalty shall be as.
sessed.

(4) Where the facts warrant a con-
clusion that a violation has occurred,
the Federal land manager shall deter-
mine a penalty amount in accordance
with § 296.16.

(1) Notice of assessment The Federal
land manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mall (return receipt requested). The
Federal land manager shall include in
the notice of assessment:

36 CFR Ch. Nl (7-1-91 Edition)

(1) The facts and conclusions from
which it was determined that & viola-
tion did occur;

(2) The basis in § 206.168 for deter-
mining the penalty amount assessed
and/or any offer to mitigate or remit
the penalty; and

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative
decision assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing is deemed (o
have been waived as provided in para-
graph (cX4) of this section, the person
served with a notice of assessment
may file a written request for a hear-
ing with the adjudicatory body speci-
fied in the notice. The person shall en-
close with the request for hearing &
copy of the notice of assessment, and
shall deliver the request as specified in
the notice of assessment, personally or
by registered or certified mail (return
receipt requested).

(2) Fallure to deliver a written re-
quest for a hearing within 45 days of
the date of service of the notice of as-
sessment shall be deemed a waiver of
the right to a hearing.

(3) Any hearing conducted pursuant
to this section shall be held in accord-
ance with 5§ US.C. section 554. In any
such hearing, the amount of civil pen-
alty assessed shall be determined in
accordance with this part, and shall
not be limited by the amount assessed
by the Federal land manager under
paragraph (f) of this section or any
offer of mitigation or remission made
by the Federal land manager.

(h) Final administrative decision
(1) Where the person served with &
notice of violation has accepted the
penalty pursuant to paragraph (c)4)
of this section, the notice of violation
shall constitute the final administra-
tive decision;

(2) Where the person served with 8
notice of assessment has not filed 8
timely request for a hearing pursuant
to paragraph (gX1) of this section, the
notice of assessment shall constitute
the final administrative decision;

(3) Where the person served with 8
notice of assessment has filed a timely
request for a hearing pursuant 10
paragraph (gX1) of this section, the
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porest service, USDA

jon resulting from the hearing or
. applicable administrative appeal
erefrom shall constitute the final
wm tive dz.}hlon. 55 Wiy

yment penally. (1) e

O T assessed & civil penalty shall
::vc 45 calendar days from the date of
isuance of the final administrative de-
eision in which to make full payment
of the penalty assessed, unless a
umely request for appeal has been
filed with & United States District
Court as provided in section 7(bX1) of

Act.

:nlez) Upon fallure to pay the penalty,
the Federal land manager may request
1he Attorney General to institute a
¢civil action to collect the penalty in a
United States District Court for any
district in which the person assessed a
civil penalty is found, resides, or trans-
acls business. Where the Federal land
manager is not represented by the At-
torney General, a civil action may be
initiated directly by the Federal land
manager.

(j) Other remedies nol waived As-
sessment of a penalty under this sec-
tion shall not be deemed a waiver of
the right to pursue other available
legal or administrative remedies.

§296.16 Civil penalty amounts.

(a) Marimum amount of penalty. (1)
Where the person being assessed a
civil penalty has not committed any
previous violation of any prohibition
in § 2906.4 or of any term or condition
included in a permit issued pursuant
to this part, the maximum amount of
the penalty shall be the full cost of
restoration and repair of archaeologi-
cal resources damaged plus the ar-
chaeological or commercial value of
archaeological resources destroyed or
not recovered.

(2) Where the person being assessed
a civil penalty has committed any pre-
vious violation of any prohibition in
§ 206.4 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of
archaeological resources destroyed or
not recovered.

(3) Violations limited to the removal
of arrowheads located on the surface

of the ground shall not be subject to
the penalties prescribed in this sec-
tion.

(b) Determination of penalty
amount, miligation, and remission.
The Federal land manager may assess
a penalty amount less than the maxi-
mum amount of penalty and may
offer to mitigate or remit the penalty.

(1) Determination of the penalty
amount and/or a proposal to mitigate
or remit the penalty may be based
upon any of the following factors:

(1) Agreement by the person being
assessed a clvil penalty to return to
the Federal 1and manager archaeologi-
cal resources removed f{rom public
lands or Indian lands;

(ii) Agreement by the person being
assessed a civil penalty to assist the
Federal land manager in activity to
preserve, restore, or otherwise contrib-
ute to the protection and study of ar-
chaeological resources on public lands
or Indian lands;

(lii) Agreement by the person being
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or
inability to pay. provided that this
{actor shall only be considered when
the person being assessed a civil penal-
ty has not been found to have previ-
ously violated the regulations in this

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation:

(vi) Determination that the pro-
posed penalty would constitute exces-
sive punishment under the circum-
stances;

(vil) Determination of other mitigat-
ing circumstances appropriate to con-
sideration in reaching a fair and expe-
ditious assessment.

(2) When the penalty Is for a viola-
tion on Indian lands, the Federal land
manager shall consult with and con-
sider the interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior
to proposing to mitigate or remit the
penalty.

(3) When the penalty is for a viola-
tion which may have had an effect on
2 known Indian tribal religious or cul-
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§296.17

tural site on public lands, the Federal
land manager should consult with and
consider the interests of the affected
tribe(s) prior to proposing to mitigate
or remit the penalty.

[49 FR 1027, Jan. 6, 1984, as amended at 52
FR 471711, Dec. 186, 1987)

§296.17 Other penalties and rewards.

(a) Bection 6 of the Act contains
criminal prohibitions and provisions
for criminal penalties. Section B(b) of
the Act provides that archaeological
resources, vehicles, or equipment in-
volved in a violation may be subject to
forfeiture.

(b) Section B(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to
conviction for a criminal violation or
to assessment of a civil penalty. The
Federal land manager may certify to
the Secretary of the Treasury that a
person is eligible to receive payment.
Officers and employees of Federal,
State, or local government who fur-
nish information or render service in
the performance of their official
duties, and persons who have provided
information under § 286.18(bX1XiiD
shall not be certified eligible to receive
payment of rewards.

(c) In cases involving Indian lands,
all civll penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the ap-
propriate Indian or Indian tribe.

£ 296.18 Confidentiality of archaeological
resource information.

(a) The Federal land manager shall
not make available to the public,
under subchapter II of chapter 5 of
title 5 of the United States Code or
any other provision of law, informa-
tion concerning the nature and loca-
tion of any archaeological resource,
with the following exceptions:

(1) The Federal land manager may
make information avaflable, provided
that the disclosure will further the
purposes of the Act and this part, or
the Act of June 27, 1960, as amended
(16 U.S5.C. 468-468c), without risking
harm to the archaeological resource or
to the site in which it is located.

. (2) The Federal land manager shall
make information available, when the
Governor of any State has submitted

34 CFR Ch. It (7-1-91 Editien)

to the Federal land manager a written
request for information, concerning
the archaeological resources within
the requesting Governor's State, pro-
vided that the request includes:

(i) The specific archaeological re-
source or area about which informa.
tion is sought;

(i) The purpose for which the infor-
mation is sought; and

(iti) The Governor's written commit.
ment to adequately protect the confi.
dentiality of the information.

(49 FR 1027, Jan. 6, 1984; 49 FR 5023, Feb.
16, 1984)

§296.19 Report

Each Federal land manager, when
requested by the Secretary of the In-
terior, shall submit such information
as is necessary to enable the Secretary
to comply with section 13 of the Act.
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Oftfice of the Secretary of Defense

PART 229—PROTECTION OF AR-
CHAEOLOGICAL RESOURCES: UNI-
FORM REGULATIONS

Bec.

230.1 Purpose.

239.2 Authority.

2293 Definitions.

239.4¢ Prohibited acts.

2295 Permit requirements and exceptions.

329.¢6 Application for permits, and informa-
tion collection.

239.7 Notification to Indian tribes of poasi-

ble harm to, or destruction of, sites on
public Jands having religious or sultural
fmportance

$29.10 Buspension and revocation of per-

239.11 Appeals reiating to permita.

23913 Relationship to section 108 of the
Nationa) Ristoric Preservation Act.

229.13 Custody of archasological resources.

Avrmoarrr: Pub. L. 96-95, 9 Stat. 73] (18
UA.C. 4T0aa-1]). (Bec. 10(a)). Related su-
thority: Pub. L. 55-200, 34 Btat. 235 (16
DAC. 432, 433); Pub. L. 06-623, 74 Btat. 230,
23] (16 UB.C. 460), a3 amended. 88 Btat 174
(1974); Pub. L. 89-885, 80 Btat. 915 (16
UAC. 4700-t), a8 amended. 84 BStat. 304
(1070), BT Btat. 139 (1973), 90 Btat 1330
(1976), 12 lhl.. 3467 (1970), 4 Btat. 2987
(19800); Pub. L. 95-341, 92 Btat 0 (42
UAC. 1004).

Sovncx 48 FR 1027, Jan. 6, 1984, unles
otherwise noted

Esrroniar Note The information eolleo-
and Budget under control number

8229.1 Purposs.

(a) The regulations in this part im-
plement provisions of the Archaeologi-
oa] Resources Protection Act of 1979
(16 UB.C. 470aa-1]) by establishing
the uniform definitions, standards,
and procedures to be followed by all
Federal land managers in

These regulations enable Federal land
managers to protect archaeological re-
sources, taking into consideration pro-
visions of the American Indian Reli-
gious Freedom Act (92 Btat. 468; 42
U.A.C. 1998), through permits author-
iging excavation and/or removal of ar-
chaeological! resources, through ecivil
penalties for unauthorized excavation
and/or removal, through provisions
for the preservation of archaeological
resource oollections and data, and
through provisions for ensuring confi-
dentiality of information about ar-
chaeological resources when disclosure
would threaten the archaeological re-

sources.

(b) The regulations in this part do
not impose any new restrictions on ag-
tivities permitted under other laws,
authorities, and regulations relating to

61



§229.2

mining, mineral leasing, reclamation,
ﬂ d'ot.her multiple uses of the public

82292 Authority.

(a) The regulations in this part are
promulgated pursuant to section 10(a)
of the Archaeological Resources Pro-
tection Act of 1879 (16 U.B.C. 470i1),
which requires that the Secretaries of
the Interior, Agriculture and Defense
and the Chairman of the Board of the
Tennessee Valley Authority jointly de-
velop uniform rules and regulations
io&un-yml out the purposes of the

(b) In addition to the regulations in
this part, section 10(b) of the Act (16
U.S.C. 47011) provides that each Feder-
al lJand manager shall promulgate such
rules and regulations, consistent with
the uniform rules and regulations in
this part, as may be necessary for car-
rying out the purposes of the Act.

#2293 Definitions.

As used for purposes of this part:

(a) Archaeological resource means
any material remains of human life or
activities which are at least 100 years
of age, and which are of archaeclogi-
cal interest.

(1) Of archaeological interest means
capable of providing scientific or hu-
manistic understandings of past
human behavior, cultura! adaptation,
and related topics through the appli-
cation of scientific or scholarly tech-
niques such as controlled observation,
contextual measurement, controlied
collection, analysis, interpretation and
explanation.

(2) Material remains means physical
evidence of human habitation, occupa-
tion, use, or activity, including the
site, location, or context in which such
evidence is situated.

(3) The followling classes of material
remains (and illustrative examples), If
they are at least 100 years of age, are
of archaeological interest and shall be
considered archaeological' resources
unless determined otherwise pursuant
to paragraph (aX4) or (aXB) of this
section:

(1) Burface or subsurface structures,
shelters, facilities, or features (includ-
ing, but neot limited to, domestic struc-
tures, storage structures, cooking

32 CFR Ch. | (7-1-91 Edition)

structures, ceremonial structures, arti.
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural,/
agricultural gardens or fields, bedrock
mortars or grinding surfaces. rock
alignments, calrns, trails, borrow pits,
cooking pits, refuse pits, burial pits or
graves, hearths, kilns, post molds, wal]
trenches, middens);

(1) Burface or subsurface artifact
concentrations or scatters;

(ili) Whole or fragmentary tools, im-
plements, containers, weapons and
weapon projectiles, clothing, and orna-
ments (including, but not limited to,
pottery and other ceramics. cordage,
basketry and other weaving, bottles
and other glassware, bone, ivory, shell,
metal, wood, hide, feathers, pigments,
and flaked, ground. or pecked stone);

(iv) By-products, waste products, or
debris resulting from manufacture or
z of human-made or natural materi-

(v) Organic waste (including, but not
limited to, vegetal and animal remains,
coprolites);

(vl) Human remains (including, but
not limited to, bone, teeth, mummified
flegh, burials, cremations);

(vil) Rock carvings, rock paintings,
intaglios and other works of artistic or
symbolic representation;

(vill) Rockshelters and caves or por-
tions thereof containing any of the
above material remains;

(ix) All portions of shipwrecks (in-
cluding, but not limited to, arms-
ments, apparel, tackle, cargo);

(x) Any portion or piece of any of
the foregoing.

(4) The following material remains
shall not be considered of archaeologi-
cal interest, and shall not be consid-
ered to be archaeological resources for
purposes of the Act and this part,
unless found in a direct physical rela-
tionship with archaeological resources
as defined in this section:

(1) Paleontological remains;

(1) Coins, bullets, and unworked
minerals and rocks.-

(5) The Federal land manager may
determine that certain material re-
mains, in specified areas under the
Federal land manager’s jurisdiction.
and under specified circumstances, are
not or are no longer of archaeological
interest and are not to be considered
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logical resources under this
ﬂ“&y determination made pursu-

t to this subparagraph shall be doc-
umented. Such determination shall in

po way affect the Federal land manag-
er's obligations under other applicable
jaws or rcnl.lltlonl.

(b) Arrovhead means any projectile
point which appears to have been de-
signed for use with an arrow.

(c) Federal land manager means:

(1) With respect to any public lands,
the secretary of the department, or
the head of any other agency or in-
strumentality of the United States,
having primary management suthor-
ity over such lands, including persons
to whom such management authority
has been officially delegated;

(2) In the case of Indian lands, or
any public lands with respect to which
no department, agency or instrumen-
tality has primary management au-
thority, such term means the Becre-
tary of the Interior;

(3) The Secretary of the Interior,
when the head of any other agency or
instrumentality has, pursuant to sec-
tion 3(2) of the Act and with the con-
sent of the Secretary of the Interior,
delegated to the Secretary of the Inte-
rior the responsibilities (in whole or in
part) in this part.

(d) Public lands means:

(1) Lands which are owned and ad-
ministered by the United States as
part of the national park system, the
national wildlife refuge system, or the
national forest system; and

(2) All other lands the fee title to
which 15 held by the United States,
except lands on the Outer Continental
Shelf, lands under the jurisdiction of
the Smithsonian Institution, and
Indian lands.

(e) Indian lands means lands of
Indian tribes, or Indian Individuals,
which are either held in trust by the
United States or subject to a restric-
tion against alienation imposed by the
United States, except for subsurface
interests not owned or controlled by
an Indian tribe or Indian individual.

(1) Indiagn tribe as defined in the Act
means any Indian tribe, band, nation,
or other organized group or communi-
ty, including any Alaska village or re-
gional or village corporation as defined
in, or established pursuant to, the

§ 2294

Alaska Native Claims Settlement Act
(85 Btat. 838). In order to clarify this
statutory definition for purposes of
this part, “Indian tribe"” means:

(1) Any tribal entity which is includ-
od in the annual list of recognized
tribes published in the FromaL Recis-
TEx by the Becretary of the Interior
pursuant to 25 CFR part 54;

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior
pursuant to 25 CFR part 54 since the
most recent publication of the annual
list; and

(3) Any Alaska Native village or re-
gional or village corporation as defined
in or established pursuant to the
Alaska Native Claims Bettlement Act
(85 SBtat. 688), and any Alaska Native
village or tribe which is recognized by
the Secretary of the Interior as eligi-
ble for services provided by the
Buresau of Indian Affairs.

(g) Perzon means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private
entity, or any officer, employee, agent,
department, or instrumentality of the
United States, or of any Indian tribe,
or of any State or political subdivision
thereof.

(h) State means any of the fifty
states, the District of Columbla,
Puerto Rico, Guam, and the Virgin Is-
lands.

(1) Act means the Archaeological Re-
sources Protection Act of 1979 (16
US.C. 470aa-11,),

(48 FR 1027, Jan. 6, 1084, as amended at 4§
FR 5023, Feb. 16. 1984]

82294 Prohibited acta.

(a) No person may excavate, remove,
damage, or otherwise alter or deface
any archaeological resource located on
public lands or Indian lands unless
such activity is pursuant to a permit
issued under § 229.8 or exempted by
§ 229.5(b) of this part.

{b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, If such resource
was excavated or removed Iin violation
oz.

(1) The prohibitions contained in
paragraph (a) of this section; or
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(2) Any provision, rule, regulation,
ordinance, or permit in effect under
any other provision of Federal law.

#2255 Permit requirements and exeep-
tiona.

(s) Any person proposing to exca-
vate and/or remove archaeological re-
sources from public lands or Indian
lands, and to carry out activities asso-
ciated with such excavation and/or re-
moval, shall apply to the Federal land
manager for a permit for the proposed
work, and shall not begin the proposed
work until a permit has been issued.
The Federal land manager may issue a
permit to any qualified person, subject
to appropriate tom s:ul oconditions,
provided that the pe lying for
& permit meets eondmom in § 220.8(a)
of this part.

(b) Exceptions:

(1) No perm.u lhlll be required
under this part for any person con-
ducting activities on the public lands
under other permits, leases,
or entitlements for use, when those ac-
tivities are exclusively for purposes
other than the excavation and/or re-
moval of archaeological resources,
even though those activities might in-
cidentally result in the disturbance of
archaeological resources. QCeneral
earth-moving excavation conducted
under a permit or other authorization
shall not be construed to mean excava-
tion and/or removal as used in this
part. This exception does not, howev-
er, affect the Federal land manager's
responsibility to comply with other au-
thorities which protect archaeological
resources prior to approving permits,
leases, licenses, or entitlements for
use; any excavation and/or removal of
archaeological resources required for
compliance with those authorities
shall be conducted in accordance with
the permit requirements of this part.

(2) No permit shall be required
under this pert for any person collect-
ing for private purposes any rock, coin,
bullet, or mineral which is not an ar-
chaeological resource as defined in
this part, provided that such collecting
does not result in disturbance of any
archaelogical resource.

(3) No permit shall be required
under this part or under section 3 of
the Act of June 8, 1906 (16 U.8.C. 432),
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for the excavation or removal by any
Indian tribe or member thereof of any
archaeological resource located on
Indian lands of such Indian tribe,
except that in the absence of triba)
law regulating the excavation or re.
moval or archaeological resources on
Indian lands, an individual tribal
member shall be required to obtain a
permit under this part;

(4) No permit shall be required
under this part for any person to carry
out any archaeological sctivity author-
ized by a permit issued under section 3
of the Act of June 8, 1608 (18 U.B.C.
432), before the enactment of the Ar-
chaeological Resources Protection Act
of 1§79. Buch permit shall remain in
effect according to its terms and condi-
tions until expiration.

(6) No permit shall be required
under section 3 of the Act of June 8,
1908 (18 U.B.C. 432) for any archae-
ological work for which s permit is
issued under this part.

(¢) Persons carrying out official
agency duties under the Federal land
manager's direction, associated with
the management of archaeological re-
sources, need not follow the permit ap-
plication procedures of § 229.6. Howev-
er, the Federal land manager shall
insure that provisions of §229.8 and
§ 229.82 have been met by other docu-
mented means, and that any official
duties which might result in harm to
or destruction of any Indian tribal re
ligious or cultural site, as determined
by the Federal land manager, have
been the subject of consideration
under § 220.7.

(d) Upon the written request of the
Governor of any State, on behalf of
the State or its educational institu-
tions, the Federal land manager shall
issue s permit, subject to the provi-
sions of §8 220.5(bX35), 220.7,
229.8(aX3), (4), (B), (8), and (7), 220.9.
229.10, 229.12, and 220.13(a) to such
Governor or to such designee as the
Governor deems qualified to carry out
the intent of the Act, for purposes of
conducting archaeological research,
excavating and/or removing archae
ological resources, and safeguarding
and preserving any materials and dsts
oollected in a university, museum, or
other scientific or educational institu
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tion spproved by the Federal land
anager.

mw Under other statutory, regula-
tory. or tive authorities gov-
erning the use of public lands and
indian lands, suthorizations may be
required for activities which do not re-
am.permltundermhpm.m
person wishing to conduct on public
jands or Indian lands any activities re-
Iated to but believed to fall outside the
scope of this part should consult with
the Federal land manager, for the pur-
pose of determining whether any au-
thorization is required, prior to begin-
ning such activities.

§229.6 Application for permits and infor-
mation collection.

(a) Any person may apply to the ap-
propriate Federal land manager for a
permit to excavate and/or remove ar-
chaeological resources from public
lands or Indian lands and to carry out
sctivities associated with such excava-
tion and/or removal.

(b) Each application for a permit
shall include:

(1) The nature and extent of the
work proposed, including how and why
it is proposed to be conducted, pro-
posed time of performance, locational
maps, and proposed outlet for public
written dissemination of the results,

(2) The name and address of the
individual(s) proposed to be responsi-
ble for conducting the work, institu-
tional affiliation, If any, and evidence
of education, training, and experience
in accord with the minimal qualifica-
tions listed in § 228.8(a).

(3) The name and address of the
individual(s), If different from the
individual(s) named {in paragraph
(b)2) of this section, proposed to be
responsible for carrying out the terms
and conditions of the permit.

(4) Evidence of the applicant’s abili-
ty to initiate, conduct, and complete
the proposed work, including evidence
of logistical support and laboratory {a-
cilities.

(5) Where the application Is for the
excavation and/or removal of archae-
ological resources on public lands, the
names of the university, museum, or
other scientific or educational institu-
tion in which the applicant proposes
to store all collections, and copies of

§229.6

records, data, photographs, and other
documents derived from the proposed
work. Applicants shall submit written
certification, signed by an authorized
official of the institution, of willing-
ness L0 assume curatorial responsibll-
ity for the collections, records, data,
photographs and other documents and
to safeguard and preserve these mate-
rials as property of the United States.

(6) Where the application is for the
excavation and/or removal of archae-
ological resources on Indian lands, the
name of the university, museum, or
other acientific or educational institu-
tion in which the applicant proposes
to store coples of records, data, photo-
graphs, and other documents derived
from the proposed work, and all collec-
tions in the event the Indian owners
do not wish to take custody or other-
wise dispose of the archaeological re-
sources. Applicants shall submit writ-
ten certification, signed by an author-
ized official of the institution, or will-
ingness to assume curatorial responsi-
bility for the collections, if applicable,
and/or the records, data, photographs,
and other documents derived from the
proposed work.

(¢) The Federa! land manager may
require additional information, perti-
nent to land management responsibil-
ities, to be included in the application
for permit and shall so inform the ap-
plicant.

(d) Paperwork Reduction Act The
information collection requirement
contained in this section of these regu-
Iations has been approved by the
Office of Management and Budget
under 44 US.C. 3501 et seq. and as-
signed clearance number 1024-0037.
The purpose of the information collec-
tion i= to meet statutory and adminis-
trative requirements in the public in-
terest. The information will be used to
assist Federal land managers in deter-
mining that applicants for permits are
qualified, that the work proposed
would further archaeological knowl-
edge, that archaeological resources
and associated records and data will be
properly preserved, and that the per-
mitted activity would not conflict with
the management of the public lands
involved. Response to the information
requirement is necessary in order for
an applicant to obtain a benefit.
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§229.7 Notification to Indian tribes of
possible harm to, or destruction of,
sites on public lands having religious
or cultural importance.

(a) If the issuance of a permit under
this part may result in harm to, or de-
struction of, any Indian tribal reli-
glous or cultural site on public lands,
as determined by the Federal land
manager, at least 30 days before issu-
ing such a permit the Federal land
manager shall notify any Indian tribe
which may consider the site as having
religious or cultural importance. Buch
notice shall not be deemed a disclosure
to the public for purposes of section 8
of the Act.

(1) Notice by the Federal land man-
ager to any Indian tribe shall be sent
to the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate &
tribal official to be the focal point for
any notification and discussion be-
tween the tribe and the Federal land
manager.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Federal land manager to consider sites
potentially affected as being of reli-
gious or cultural importance.

(3) Upon request during the 30-day
period, the Federal land manager may
meet with official representatives of
any Indian tribe or group to discuss
thelr interests, including ways to avoid
or mitigate potential harm or destruc-
tion such as excluding sites from the
permit area. Any mitigation measures
which are adopted shall be incorporat-
ed into the terms and conditions of
the permit under § 229.9.

(4) When the Federal land manager
detemines that a permit applied for
under this part must be issued imme-
diately because of an imminent threat
of loss or destruction of an archae-
ological resource, the Federal land
manager shall 50 notify the appropri-
ate tribe.

(bX1) In order to identify sites of re-
ligious or cultural importance, the
Federal land manager shall seek to
jdentify all Indian tribes having ab-
original or historic ties to the lands
under the Federal land manager's ju-
risdiction and seek to determine, from
the chief executive officer or other
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designated official of any such tribe,
the location and nature of specific
sites of religious or cultural impor-
tance 0 that such information may be
on {file for land management purposes
Information on sites eligible for or in-
cluded in the National Register of His-
toric Places may be withheld from
public disclosure pursuant to section
304 of the Act of October 15, 1966, as
amended (16 U.S8.C. 47T0w-3).

(2) If the Federal land manager be-
comes aware of a Native American
group that is not an Indian tribe as de.
fined in this part but has aboriginal or
historic ties to public lands under the
Pederal land manager's jurisdiction,
the Federal land manager may seek to
communijcate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be
of religious or cultural importance.

(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group
for determining locations for which
such tribe or group wishes to receive
notice under this section.

#$229.8 Issuance of permits.

(a) The Federal land manager may
issue & permit, for a specified period of
time appropriate to the work to be
conducted, upon determining that:

(1) The applicant is appropriately
qualified, as evidenced by training.
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and
in collecting, handling, analyzing. eval-
uating, and reporting archaeological
data, relative to the type and scope of
the work proposed, and also meets the
following minimum qualifications:

(1) A graduate degree in anthropolo-
gy or archaeology, or equivalent train-
ing and experience;

(i) The demonstrated abllity o
plan, equip, staff, organize, and super-
vise activity of the type and scope pro-
poeed;

(iii) The demonstrated ability to
carry research to completion, &s evi-
denced by timely completion of theses.
research reports, or similar docu
ments;

(iv) Completion of at least 16
months of professional experience
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{alized training in archae-

ﬂg{; ‘rﬁfd. laboratory, or library re-
sdministration, or manage-
”fh]ndnm at least 4 months ex-
B nce and/or specialized training in
periting of activity the individual pro-
3:3 to conduct under authority of a

t; and

¢«v) Applicants proposing to engage
in historical archaeology should have
nad at least one year of experience in
research concerning archaeological re-
pources of the historic period. Appli-
cants proposing to engage in prehistor-
« archaeology should have had at
jeast one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period.

(2) The proposed work is to be un-
dertaken for the purpose of furthering
archaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or scholar-
Iy research, and preservation of ar-
chaeological data;

(3) The proposed work, including
ume, scope., location, and purpose, is
not inconsistent with any management
plan or established policy, objectives,
or requirements applicable to the
management of the public lands con-
cerned,

(4) Where the proposed work con-
sists of archaelogical survey and/or
data recovery undertaken in accord-
ance with other approved uses of the
public lands or Indian lands, and the
proposed work has been agreed to in
writing by the Federal land manager
pursuant to section 106 of the Nation-
al Historic Preservation Act (16 U.S.C.
4700), paragraphs (a) (2) and (3) shall
be deemed satisfied by the prior ap-
proval.

(5) Written consent has been ob-
tained, for work proposed on Indian
lands, from the Indian landowner and
the Indian tribe having jurisdiction
over such lands;

(6) Evidence Is submitted to the Fed-
vral Jand manager that any university,
museum, or other scientific or educa-
tional institution proposed in the ap-
plication as the repository possesses
adequate curatorial capability for safe-
guarding and preserving the archae-
ological resources and all associated
records; and

(7) The applicant has certified that,
not later than 90 days after the date
the final report is submitted to the
Federal land manager, the following
will be delivered to the appropriate of-
ficial of the approved university,
museum, mr other scientific or educa-
tional institution, which shall be
named in the permit:

(1) All artifacts, samples, collections,
and coples of records, data, photo-
graphs, and other documents resulting
from work conducted under the re-
quested permit where the permit is for
the excavation and/or removal of ar-
chaeological resources from public
lands.

(1) All artifacts, samples and collec-
tions resulting from work under the
requested permit for which the custo-
dy or disposition is not undertaken by
the Indian owners, and copies of
records, data, photographs, and other
documents resulting from work con-
ducted under the requested permit,
where the permit is for the excavation
and/or removal of archaeological re-
sources from Indian lands.

(b) When the area of the proposed
work would cross jurisdictional bound-
aries, 30 that permit applications must
be submitted to more than one Feder-
al land managers, the Federal land
manager shall coordinate the review
and evaluation of applications and the
issuance of permits.

(49 FR 1027, Jan. &, 1984, as amended at 49
FR 5023, Feb. 16, 1984)

§229.9 Terms and conditions of permits.

(a) In all permits issued, the Federal
land manager shall specify:

(1) The nature and extent of work
allowed and required wunder the
permit, including the time, duration,
scope, location, and purpose of the
work;

(2) The name of the individual(s) re-
sponsible for conducting the work and,
if different, the name of the
individual(s) responsible for carrying
out the terms and conditions of the
permit;

(3) The name of any university,
museum, or other scientific or educa-
tional ingitutions in which any collect-
ed ms;eria.ls and data shall be deposit-
ed; an
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{4) Reporting requirements.
(b) The Federal land manager may

§ 220.1.

(d) Initiation of work or other activi-
ties under the authority of a permit
signifies the permittee’s acceptance of
the terms and conditions of the

permit.
(e) The permittee shall not be re-

=)

been satisfied, whether or not the
term of the permit has expired.
(f) The permittee may request that

(g) The permittee’s performance
under any permit issued for a period
greater than 1 year shall be subject to
review by the Federal land manager,
at least annually.

§229.10 Buspension and revocation of
permita.

(a) Suspension or revocalion Jor
couse. (1) The Federal land manager
may suspend a permit {ssued pursuant
to this part upon determining that the
permittee has falled to meet any of
the terms and conditions of the permit
or has violated any prohibition of the
Act or § 220.4. The Federal land man-
ager shall provide written notice to
the permittee of the suspension, the
cause thereof, and the requirements
which must be met before the suspen-
sion will be removed.

(2) The Federal land manager may
revoke a permit upon assessment of a
civil penalty under § 220.15 upon the
permittee’s conviction under section 8
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of the Act, or upon determining that
the permittee has failed after notice
under this section to correct the situa-
tion which led to suspension of the
permit.

(b) Suspension or revocation for
management purposes. The Federal
land manager may suspend or revoke a
permit, without liability to the United
Btates, its agents, or employees, when
continuation of work under the permit
would be in conflict with management
requirements not in effect when the
permit was issued. The Federal land
manager shall provide written notice
to the permittee stating the nature of
m basis for the suspension or revoca-

[49 FR 1027, Jan. 6. 1984, a3 amended at 49
FR 6023, Feb. 16, 1084)

§229.11 Appeals relating to permits.

Any affected person may appeal
permit issuance, denial of permit issu-
ance, suspension, revocation, and
terms and conditions of a permit
through existing administrative
appeal procedures, or through proce-
dures which ma_ be established by the
Federal land manager pursuant to sec-
tion 10(b) of the Act and this part.

§229.12 Relationship 1o Section 106 of the
National Historic Preservation Act.

Issuance of a permit in accordance
with the Act and this part does not
constitute an undertaking requiring
compliance with section 106 of the Act
of October 15, 19686 (16 U.8.C. 4701).
However, the mere issuance of such &
permit does not excuse the Federal
land manager from compliance with
section 108 where otherwise required.

§$229.13 Custody of archacological re
sources.

(a) Archaeological resources excavat-
ed or removed from the public lands
remain the property of the United
Btates.

(b) Archaeological resources excaval-
ed or removed from Indian lands
remain the property of the Indian or
Indian tribe having rights of owner-
ship over such resources.

(¢) The Becretary of the Interior
may promulgate regulations providing
for the exchange of arciaeological re-
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gources among suitable universities,
museums, or other scientific or educa-
tional institutions, for the ultimate
disposition of archaeological resources,
and for standards by which archae-
ological resources shall be preserved
and maintained, when such resources
have been excavated or removed from
public lunds and Indian lands.

(d) In the absence of regulations ref-
erenced in paragraph (c¢) of this sec-
tion, the Federal land manager may
provide foi' the exchange of archae-
ological resources among suitable uni-
versities, museums, or other scientific
or educational institutions, when such
resources have been excavated or re-
moved {from public lands under the au-
thority of a permit issued by the Fed-
eral land manager.

§229.14 Determination of archaeological
or commercial value and cost of resto-
ration and repair.

(a) Archaeological value For pur-
poses of this part, the archaeological
value of any archaeological resource
involved in a viclation of the prohibi-
tions in § 220.4 of this part or condl-
tions of a permit issued pursuant to
this part shall be the value of the in-
formation associated with the archae-
ological resource. This value shall be
appraised in terms of the costs of the
retrieval of the scientific information
which would have been obtainable
prior to the violation. These costs may
include, but need not be limited to, the
cost of preparing a research design,
conducting field work, carrying out
laboratory analysis, and preparing re-
ports as would be necessary to realize
the information potential.

(b) Commercial value. For purposes
of this part, the commercial value of
any archaeological resource involved
in a violation of the prohibitions in
§229.4 of this part or conditions of a
permit {ssued pursuant to this part
shall be {ts fair market value. Where
the violation has resulted in damage
to the archaeological resource, the fair
market value should be determined
using the condition of the archaeologi-
cal resource prior to the violation, to
the extent that its prior condition can
be ascertained.

(¢) Cost of restoration and repair.
For purposes of this part, the cost of

§229.15

restoration and repair of archaeologi-
cal resources damaged as a result of a
violation of prohibitions or conditions
pursuant to this part, shall be the sum
of the costs already incurred for emer-
gency restoration or repair work, plus
those costs projected to be necessary
to complete restoration and repair,
which may include, but need not be
limited to, the costs of the following:

(1) Reconstruction of the archae-
ological resource;

(32) Btabllization of the archaeologi-
cal resource;

(3) Ground contour reconstruction
and surface stabllization;

(4) Research necessary to carry out
reconstruction or stabllization:

(5) Physical barriers or other protec-
tive devices, neceasitated by the dis-
turbance of the archaeological re-
source, to protect it from further dis-
turbance;

(6) Examination and analysis of the
archaeological resource including re-
cording remaining archaeological in.
formation, where necessitated by dis-
turbance, in order to salvage remain-
ing values which cannot be otherwise
conserved;

(7) Reinterment of human remains
in accordance with religious custom
and State, local, or tribal law, where
appropriate, as determined by the
Federal land manager.

(8) Preparation of reports relating to
any of the above activities.

§229.15 Assesament of civil penalties.

(a) The Federal land manager may
assess 8 civil penalty against any
person who has violated any prohibi-
tion contained in § 226.4 or who has
violated any term or condition includ-
ed in a permit issued in accordance
with the Act and this part.

(b) Notice af violation. The Federal
land manager shall serve a notice of
violation upon any person believed to
be subject to a civil penalty, either in
person or by registered or certified
mall (return receipt requested). The
Federal land manager shall include in
the notice:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the
provision(s) of this part or to a permit
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fssued pursuant to this part allegedly
violated;

(3) The amount of penalty proposed
to be asmsessed, including any initial
proposal to mitigate or remit where
appropriate, or a statement that
notice of a proposed penalty amount
will be served after the damages asso-
ciated with the alleged violation have
been ascertained;

(4) Notification of the right to file a
petition for relief pursuant to para-
graph (d) of this section, or to await
the Federal land manager’'s notice of
assessment, and to request a hearing
in accordance with paragraph (g) of
this section. The notice shall also
inform the person of the right to seek
Judicial review of any final administra-
tive decision assessing a civil penalty.

(¢) The person served with a notice
of violation shall have 45 calendar
days from the date of its service (or
the date of service of a proposed pen-
alty amount, if later) in which to re-
spond. During this time the person
may:

(1) Seek informal discussions with
the Federal land manager,;

(2) File a petition for relief in ac-
cordance with paragraph (d) of this
section;

(3) Take no action and await the
Federal land manager's notice of as-
sessment,

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
Acceptance of the proposed penalty or
mitigation or remission shall be
deemed & walver of the notice of as-
sessment and of the right to request a
hearing under paragraph (g) of this
section.

(d) Petition for relief/ The person
served witn a notice of violation may
request that no penalty be assessed or
that the amount be reduced, by filing
a petition for relief with the Federal
land manager within 45 calendar days
of the date of service of the notice of
violation (or of a proposed penalty
amount, if later). The petition shall be
in writing and signed by the person
served with the notice of violation. If
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The
petition shall set forth in full the legal
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or factual basis for the requested
relief.

(e) Assessment of penally. (1) The
Federal land manager shall azsess 3
civil penalty upon expiration of the
period for filing a petition for relfef,
upon completion of review of any peti-
tion flled, or upon completion of infor.
mal discussions, whichever is later.

(2) The Federal land manager shall
take into consideration all available in.
formation, including information pro-
vided pursuant to paragraphs (c) and
(d) of this section or furnished upon
further request by the Federal land

er.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal land manager shall so notify
the person served with a notice of vio-
lation, and no penalty shall be as-
sessed.

(4) Where the facts warrant a con-
clusion that a violation has occurred.
the Federal land manager shall deter-
mine a penalty amount in accordance
with § 228.186.

(1) Notice of assessment The Federal
land manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
Federal land manager shall include in
the notice of assessment:

(1) The facts and conclusions from
which it was determined that a viola-
tion did occur:;

(2) The basis in § 229.16 for deter-
mining the penalty amount assessed
and/or any offer to mitigate or remit
the penalty; and

(3) Notification of the right to re-
quest & hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final! administrative
decision assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing Is deemed to
have been waived as provided in para-
graph (cX4) of this section, the person
served with a notice of assessment
may file a written request for a hear
ing with the adjudicatory body speci-
fied in the notice. The person shall en-
close with the request for hearing 8
copy-of the notice of assessment, and
shall deliver the request as specified in
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ce of assessment, personally or
:‘:,::ﬁund or certified mall (return
receipt requested).

¢2) Pailure to deliver & written re-

est for & hearing within 45 days of
:nue date of service of the notice of as-
pessment shall be deemed a waiver of
the right to a hearing.

¢3) Any hearing conducted pursuant
1o this section shall be held In accord-
ance with 5 US.C. 854. In any such
hearing, the amount of civil penalty

shall be determined in accord-
ance with this part, and shall not be
limited by the amount assessed by the
Federal land manager under para-
graph (1) of this section or any offer
of mitigation or remiszion made by the
Federal land manager.

(h) Final administrative decirion
{1) Where the person served with a
notice of violation has accepted the
penalty pursuant to paragraph (cX4)
of this section, the notice of violation
shall constitute the final administra-
tive decision;

(2) Where the person served with a
notice of assessment has not filed a
timely request for a hearing pursuant
to paragraph (gX1) of this section, the
notice of assessment shall constitute
the final administrative decision;

(3) Where the person served with a
notice of assessment has filed a timely
request for a hearing pursuant to
paragraph (gX1) of this section, the
decision resulting from the hearing or
any applicable administrative appeal
therefrom shall constitute the final
administrative decision.

(i) Payment of penalty. (1) The
person assessed a civil penalty shall
have 45 calendar days from the date of
issuance of the final administrative de-
cision in which to make full payment
of the penalty assessed, unless a
timely request for appeal has been
filed with a U.S. District Court as pro-
vided in section T(bX1) of the Act.

(2) Upon fallure to pay the penalty,
the Federal land manager may request
the Attorney General to institute a
civil action to collect the penalty in a
U.S. District Court for any district in
which the perron assessed a civil pen-
alty is found, resides, or transacts busi-
ness. Where the Federal land manager
is not represented by the Attorney

§ 2296

General, a civil action may be initiated
directly by the Federsl land manager.

(J) Other remedies nol waived. As-
sessment of a penalty under this sec-
tion shall not be deemed a waiver of
the right to pursue other available
legal or administrative remedies.

1220.1¢ Civil penalty amounts.

(a) Marimum amount af penalty. (1)
Where the person being assessed a
civil penalty has not committed any
previous violation of any prohibition
in § 220.4 or of any term or condition
included in a permit issued pursuant
to this part, the maximum amount of
the penalty shall be the full cost of
restoration and repair of archaeologi-
cal resources damaged plus the ar-
chaeological or commercial value of
archaeological resources destroyed or
not recovered.

(2) Where the person being assessed
& civil penalty has committed any pre-
vious violation of any prohibition in
§ 229.4 or of any term or condition in-
cluded in a permit Issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of
archaeological resources destroyed or
not recovered.

(3) Violations limited to the removal
of arrowheads located on the surface
of the ground shall not be subject to
the penalties prescribed in this sec-
tion.

(b) Determination of penally
amount, mitipation, and remission
The Federal land manager may assess
& penalty amount less than the maxi-
mum amount of penalty and may
offer to mitigate or remit the penalty.

(1) Determination of the penalty
amount and/or a proposal to mitigate
or remit the penalty may be based
upon any of the following factors:

(1) Agreement by the person being
assessed a civil penalty to return to
the Federal land manager archaeologi-
cal resources removed from public
lands or Indian lands;

(1i) Agreement by the person being
assessed a civil penalty to assist the
Federal land manager in activity to
preserve, restore, or otherwise contrib-
ute to the protection and study of ar-
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chaeological resources on public lands
or Indian lands;

(i11) Agreement by the person being
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(iv) Demonstration of hardship or
inability to pay, provided that this
factor shall only be considered when
the person being assessed a civil penal-
ty has not been found to have previ-
ously violated the regulations in this

MI

(v) Determaination that the person
being assessed a civil penalty did not
willfully commit the violation;

(vi) Determination that the pro-
posed penalty would constitute exces-
sive punishment under the eircum-
stances;

(vii) Determination of other mitigat-
ing circumstances appropriate to con-
sideration in reaching a fair and expe-
ditious assessment.

(2) When the penalty is for a viola-
tion on Indian lands, the Federal land
manager shall consult with and con-
sider the interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior
to proposing to mitigate or remit the
penalty.

(3) When the penalty is for a viola-
tion which may have had an effect on
a known Indian tribal religious or cul-
tural site on public lands, the Federal
land manager should consult with and
consider the interests of the affected
tribe(s) prior to proposing to mitigate
or remit the penalty.

{49 FR 1027, Jan. 6, 1984, as amended at 52
FR 47721, Dec. 16, 1987)

8229.17 Other penalties and rewards.

(a) Section 6 of the Act contains
eriminal prohibitions and provisions
for criminal penalties. Section 8(b) of
the Act provides that archaeological
resources, vehicles, or equipment in-
volved in a violation may be subject to
forfeiture.

(b) Section B(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to
conviction for a criminal violation or
to assessment of a civil penalty. The
Federal lald manager may certify to
the Secretary of the Treasury that a

32 CFR Ch. | (7-1-91 Editien)

person is eligible to receive payment.
Officers and employees of Federal,
Btate, or local government who fur-
nish information or render service in
the performance of their official
duties, and persons who have provided
information under 229.18(bX1Xill)
shall not be certified eligible to receive
payment of rewards.

(c) In cases involving Indian lands,
all civil penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the ap-
propriate Indian or Indian tribe.

§229.18 Confidentiality of archaeological
resource information.

(a) The Federal land manager shall
not make available to the public,
under subchapter II of chapter 5 of
title 5 of the U.5. Code or any other
provision of law, information concern-
ing the nature and location of any ar-
chaeological resource, with the follow-
ing exceptions:

(1) The Federal land manager may
make information available, provided
that the disclosure will further the
purposes of the Act and this part, or
the Act of June 27, 1980, as amended
(16 UB.C. 460-469c), without risking
harm to the archaeological resource or
to the site in which it is located.

(2) The Federal land manager shall
make information available, when the
Governor of any State has submitted
to the Federal land manager a written
request for information, concerning
the archaeological resources within
the requesting Governor's State, pro-
vided that the request includes:

(1) The specific archaeological re-
source or area about which informa-
tion is sought;

(il) The purpose for which the infor-
mation is sought; and

(iif) The Governor's written commit-
ment to adequately protect the confi-
dentiality of the information.

{49 FR 1027, Jan. 6, 1984, as amended at 4F
FR 6923, Feb. 16, 1984)

§229.19 Report

Each Federal land manager, when
requested by the Secretary of the In-
terior, shall submit such information
as is necessary to enable the Secretary
to comply with section 13 of the Act.

308

72



18 CFR Ch. XiHi (4-1-91 Editien)

PART 1312—PROTECTION OF AR-
CHAEOLOGICAL RESOURCES: UNI-
FORM REGULATIONS

Bec.

1312.1 Purpose.

1312.2 Authority.

1312.3 Definitions.

1312.4 Prohibited acts.

lllzd:nrumu requirements and excep-

13128 Application for permits and infor-
mation ection.

coll
13127 Notification to Indian tribes of pos-
sible harm to, or destruction of, sites on
public lands having religious or nl!t.nn]

importance.
1312.8 Issuance of permits.
13129 Terms and conditions of permits.
1312.10 Buspension and revocation of per-

1312.11 Appesals relating to permita.

1312.12 Relationghip to section 108 of the
National Historic Preservation Act.

1312.13 Custody of archaeological' re

sources.
1312.14 Determination of archaeological or
commercial value and cost of restoration
and repalr.
1312.15 Amessment of civil penalties.
1312.1¢ Civil penalty amounts.
1312.17 Other penalties and rewards.
1312.18 Confidentiality of archaeological
resource information.
1312.19 Report.

AvrHomrrY: Pub. L. 96-95, 93 Btat. 721 (16
UB.C. 470aa—470U) (sec. 10(a)). Related au-
thority Pub. L. 859-209, 34 Btat. 225 (6
U.B.C. 432, 433); Pub. L. 86-523, 74 Btat. 220.
221 (16 U.B.C. 469), as amended, 88 Stat. 174
(1974); Pub. L B89-885 80 Stat. 915 (16
US.C. 470a-1), a3 amended, B4 Btat. 204
(1870), 87 Stat. 138 (1973), 90 Stat. 1379
(1976), 92 Stat. 3467 (1978), 94 Stat. 2987
(1980); Pub. L 95-341, §2 Stat. 469 (42
UB.C. 1896).

Boumcr 49 FR 1028, Jan. 6, 1984, uniess
otherwise noted.

#1312.1 Purpose.

(a) The regulations in this part im
plement provisions of the Archaeoclog!
cal Resources Protection Act of 1979
(16 US.C. 470aa—470U) by establish’
ing the uniform definitions. stand "
and procedures to be followed by b
Federal land managers in providing
protection for archaeological .m
sources, located on public lands 74
Indian lands of the United S“M
These regulations enable Federal e
managers to protect archaeologict)
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SOUTCES, taking into consideration pro-
visions of the American Indian Reli-
glous Freedom Act (P2 Btat. 489; 42
U.5.C. 1998), through permits author-
excavation and/or removal of ar-
chseological resources, through civil
nalties for unauthorized excavation
and/or removal, through provisions
for the preservation of archaeological
resource collections and data, and
through provisions for ensuring confi-
dentiality of information about ar-
chaeological resources when disclosure
would threaten the archaeological re-

urces.
”(b) The reguiations in this part do
not impose any new restrictions on ac-
tivities permitted under other laws,
suthorities, and regulations relating to
mining, mineral leazing, reclamation,
and other multiple uses of the public

lands.

§1312.2 Authority.

(a) The regulations in this part are
promulgsated pursuant to section 10{a)
of the Archaeological Resources Pro-
tection Act of 1970 (16 U.B.C. 470il),
which requires that the Secretaries of
the Interior, Agriculture and Defense
and the Chairman of the Board of the
Tennessee Valley Authority jointly de-
velop uniform rules and regulations
for carrying out the purposes of the
Act.

(b) In addition to the regulations in
this part, section 10(b) of the Act (16
U.S.C. 4701i) provides that each Feder-
a] l]and manager shall promulgate such
rules and regulations, consistent with
the uniform rules and regulations in
this part, as may be necessary for car-
rying out the purposes of the Act.

§1312.3 Definitions.

As used for purposes of this part:

(a) “Archaeological resource’” means
any material remains of human life or
activities which are at least 100 years
of age, and which are of archaeologi-
cal interest.

(1) "“Of archaeological interest”
means capable of providing scientific
or humanistic understandings of past
human behavior, cultural adaptation,
and related topics through the appli-
cation of scientific or scholarly tech-
niques such as controlled observation,
contextual measurement, controlled

§13123

collection, analysis, interpretation and
explanation.

(2) “Material remains” means physi-
cal evidence of human habitation, oe-
cupation, use, or activity, including
the site, location, or context in which
such evidence is situated.

(3) The followling classes of material
remains (and fljustrative examples), if
they are at least 100 years of age, are
of archaeological interest and shall be
considered archaeological resources
unless determined otherwise pursuant
to paragraph (aX4) or (5) of this sec-
tion:

(1) Burface or subsurface structures,
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock
mortars or grinding surfaces, rock
alignments, cairns, trails, borrow pits,
cooking pits, refuse pits, burial pits or
graves, hearths, kilns, post molds, wall
trenches, middens);

(i) Burface or subsurface artifact
concentrations or scatters;

(iii) Whole or {ragmentary tools, im-
plements, containers, weapons and
weapon projectiles, clothing, and oma-
ments (including, but not limited to,
pottery and other ceramics, cordage,
basketry and other weaving, bottles
and other glassware, bone, ivory, shell,
metal, wood, hide, feathers, pigments,
and flaked, ground, or pecked stone);

(iv) By-products, waste products, or
debris resulting from manufacture or
use of human-made or natural materi-
als;
(v) Organic waste (including, but not
limited to, vegetal and animal remains,
coprolites);

(vl) Human remains (including. but
not limited to, bone, teeth, mummified
flesh, burials, cremations);

(vil) Rock carvings, rock paintings,
intaglios and other works of artistic or
symbolic representation;

(viil) Rockshelters and caves or por-
tions thereof containing any of the
above material remains;

(ix) All portions of shipwrecks (in-
cluding, but not limited to, arma-
ments, apparel, tackle, cargo);
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(x) Any portion or piece of any of
the foregoing.

(4) The following material remains
shall not be considered of archaeologi-
cal interest, and shall not be consid-
erad to be archaeological resources for
purposes of the Act and this part,
unless found in a direct physical rela-
tionship with archaeological resources
as defined in this section:

(1) Paleontological remains;

(ii) Coins, bullets, and unworked
minerals and rocks.

(6) The Federal land manager may
determine that certain material re-
mains, in specified areas under the
Federal land manager’s jurisdiction,
and under specified circumstances, are
not or are no longer of archaeological
interesi and are not to be considered
archaeological resources under this
part. Any determination made pursu-
ant to this subparagraph shall be doc-
umented. Such determination shall in
no way affect the Federal land manag-
er's obligations under other applicable
laws or regulations.

(b) “Arrowhead” means any projec-
tile point which appears to have been
designed for use with an arrow.

(¢) “Federal land manager” means:

(1) With respect to any public lands,
the secretary of the department, op
the head of any other agency or in-
strumentality of the United States,
having primary management author-
ity over such lands, including persons
to whom such management authority
has been officially delegated;

(2) In the case of Indian lands, or
any public lands with respect to which
no department, agency or instrumen-
tality has primary management au-
thority, such term means the Secre-
tary of the Interior;

(3) The Secretary of the Interior,
when the head of any other agency or
instrumentality has, pursuant to sec-
tion 3(2) of the Act and with the con-
sent of the Secretary of the Interior,
delegated to the Secretary of the Inte-
rior the responsibilities (in whole or in
part) in this part.

(d) “Public lands” means:

(1) Lands which are owned and ad-
ministered by the United States as
part of the national park system, the
national wildlife refuge system, or the
national forest system; and
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(2) All other lands the fee title to
which is held by the United States,
except lands on the Outer Continental
8helf, lands under the jurisdiction of
the BSmithsonian Institution, and
Indian lands. ?

(e) “Indian lands” means lands of
Indian tribes, or Indian individuals,
which are either held in trust by the
United States or subject to a restric-
tion against alienation imposed by the
United States, except for subsurface
interests not owned or controlied by
an Indian tribe or Indian individual.

() “Indian tribe" as defined in the
Act means any Indian tribe, band,
nation, or other organized group or
community, including any Alaska vil-
lage or regional or viliage corporation
as defined in, or established pursuant
to, the Alaska Native Claims Settle-
ment Act (85 Stat. 688). In order to
clarify this statutory definition for
purposes of this part, “Indian tribe”
MeAns: .

(1) Any tribal entity which is includ-
ed in the annual list of recognized
tribes published in the FroeraL REcis-
TER by the Secretary of the Interior
pursuant to 25 CFR Part 54;

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior
pursuant to 25 CFR Part 54 since the
most recent publication of the annual
list; and

(3) Any Alaska Native village or re-
gional or village corporation as defined
in or established pursuant to the
Alaska Native Claims Settlement Act
(85 Stat. 688), and any Alaska Native
village or tribe which is recognized by
the Secretary of the Interior as eligi:
ble for services provided by the
Bureau of Indian Affairs. )

(g) “Person” means an individusl
corporation, partnership, trust, inst®
tution, association, or any other prv
vate entity, or any officer, employee:
agent, department, or instrumentality
of the United States, or of any Indis?
tribe, or of any State or political sub
division thereof. .

(h) "State” means any of the fift¥
states, the District of Columbis
Puerto Rico, Guam, and the Virgin I
lands. cs)

(1) “Act” means the Archaeologl T
Resources Protection Act of 1978 (
U.B.C. 470aa-470L).
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sz Prohibited acts.

() No person may excavate, remove,

, or otherwise alter or deface

o archaeological resource located on

qublic lands or Indian lands unless

axch sctivity s pursuant to & permit

gued under §1312.8 or exempted by
11312.5(b) of this part.

(b) No person may sell, purchase, ex

., transport, or receive any ar-

logical resource, if such resource

ns excavated or removed in violation

#111 The prohibitions contained in
ph (a) of this section; or

(2) Any provision, rule, regulation,

sdinance, or permit in effect under

v other provision of Federal law.

11312.5 Permit requirements and excep-
tions.

(s) Any person proposing to exca-
mte and/or remove archaeological re-
wurces from public lands or Indian
ands, and to carry out activities asso-
aated with such excavation and/or re-
moval, shall apply to the Federal land
sanager for a permit for the proposed
sork, and shall not begin the proposed
rork until a permit has been issued.
The Federal land manager may issue a
permit to any qualified person, subject
1 appropriate terms and conditions,
provided that the person applying for
3 permit meets conditions in
11312.8(8) of this part.

(b) Exceptions:

(1) No permit shall be required
under this part for any person con-
ducting activities on the public lands
under other permits, leases, licenses,
or entitlements for use, when those ac-
tivities are exclusively for purposes
other than the excavation and/or re-
moval of archaeological resources,
even though those activities might in-
cidentally result in the disturbance of
archaeological resources. General
earth-moving excavation conducted
under a permit or other authorization
shall not be construed to mean excava-
tion and/or removal as used in this
part. This exception does not, howev-
er, affect the Federal land manager's
responsibility to comply with other au-

thorities which protect archaeological

§1312.5

resources prior to approving permits,
leases, licenses, or entitlements for
use; any excavation and/or removal of
archaeological resources required for
compliance with those authorities
shall be conducted in accordance with
the permit requirements of this part.

(2) No permit shall be required
under this part for any person collect-
ing for private purposes any rock, coin,
bullet, or mineral which i{s not an ar-
chaeological resource as defined in
this part, provided that such collecting
does not result in disturbance of any
archaelogical resource.

(3) No permit shall be required
under this part or under section 3 of
the Act of June 8, 1806 (16 U.5.C. 432),
for the excavation or removal by any
Indian tribe or member thereof of any
archaeological resource located on
Indian lands of such Indian tribe,
except that in the absence of tribal
law regulating the excavation or re-
moval or archaeological resources on
Indian lands, an individual tribal
member shall be required to obtain a
permit under this part;

(4) No permit shall be required
under this part for any person to carry
out any archaeological activity author-
ized by a permit issued under section 3
of the Act of June B, 1906 (16 U.S.C.
432), before the enactment of the Ar-
chaeological Resources Protection Act
of 1979. Such permit shall remain in
effect according to its terms and condi-
tions until expiration.

(6) No permit shall be required
under section 3 of the Act of June 8,
1806 (16 U.S.C. 432) for any archae-
ological work for which a permit is
issued under this part.

(¢) Persons carrying out official
agency duties under the Federal land
manager's direction, associated with
the management of archaeological re-
sources, need not follow the permit ap-
plication procedures of § 1312.6. How-
ever, the Federal land manager shall
insure that provisions of §§ 1312.8 and
1312.9 have been met by other docu-
mented means, and that any official
duties which might result in harm to
or destruction of any Indian tribal re-
ligious or cultural site, as determined
by the Federal land manager, have
been the subject of consideration
under § 1312.7.
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(d) Upon the written request of the
Governor of any Btate, on behal! of
the State or its educational institu-
tions, the Federal land manager shall
issue a permit, subject to the provi-
sions of §§1312.6(bX5), 1312.7,
1312.8(aX3), (4), (B), (8), and (T),
1312.9, 1312.10, 1312.12, and 1312.13(a)
to such Governor or to such designee
as the Governor deems gualified to
carry out the intent of the Act, for

Indian lands, authorizations may be
required for activities which do not
quire a permit under this part.
person wishing to conduct on public
lands or Indian lands any activities
lated to but believed to fall outside the
scope of this part should consult with
the Federal land manager, for the pur-
pose of determining whether any au-
thorization is required, prior to begin-
ning such activities.

#1312.6 Application for permits and In-
formation eollection.

(a) Any person may apply to the ap-
propriate Federa! land manager for a
permit to excavate and/or remove ar-
chaeclogical resources from public
lands or Indian lands and to carry out
activities associated with such excava-
tion and/or removal,

(b) Each application for a permit
shall include:

(1) The nature and extent of the
work proposed, including how and why
it is proposed to be conducted, pro-
posed time of performance, locational
maps, and proposed outlet for public
written dissemination of the resuits.

(23) The name and address of the
individual(s) proposed to be responsi-
ble for conducting the work, institu-
tional affiliation, {f any, and evidence
of education, training, and experience
in accord with the minimal qualifica-
tions listed in § 1312.8(a).

7
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(3) The name and address of the
individual(s), if aifferent from the
individual(s) named in paragraph
(bX2) of this section, proposed to be
responsible for carrying out the terms
and conditions of the permit.

(4) Evidence of the applicant’s abili-
ty to initiate, conduct, and complete
the proposed work, including evidence
of logistical support and laboratory fa-
cllities. ;

(B) Where the application is for the
excavation and/or removal of archae
ological resources on public lands, the
names of the university, museum, or
other scientific or educational institu-
tion in which the applicant proposes
to store all collections, and copies of
records, data, photographs, and other
documents derived from the proposed
work. Applicants shall submit written
certification, signed by an authorized
official of the institution, of willing:
ness to assume curatorial responsibil-
ity for the collections, records, data
photographs and other documents and
tm safeguard and preserve these mate
rials as property of the United States.

(8) Where the application is for the
excavation and/or removal of archae.
ological resources on Indian lands, the
name of the university, museum, or
other scientific or educational instite-
tion in which the applicant proposes
to store coples of records, data, photo-
graphs, ald other documents derived
from the proposed work, and al] collec-
tions In the event the Indian ownens
do not wish tm take custody or other:
wise dispose of the archaeological re
sources. Applicants shall submit writ:
ten certification, signed by an author
fzed official of the institution, or will
ingness tm assume curatorial respons:
bility for the collections, if applicable.
and/or the records, data, photographs
and other documents derived from the
proposed work.

(¢) The Federal land manager *':,’
require additional information, pe¢ o0
nent to land management respons N
ities, to be included in the mlicﬂ:’
for permit and shall so inform the
plicant. o

(d) Paperwork Reduction Act Bk
information collection require quls-
contained in § 1312.6 of these olfee
tions has been approved by the r
of Management and Budget unde
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c. 3501 el seq. and assigned clear-
s pumber 1024-0037. The purpose
#%,¢ information collection i to
¥ tliatutory and administrative re-
prét Tents In the public interest. The
@ tion will be used to assist Fed-
] land managers in determining
ot applicants for permits are quali-

that the work proposed would
er archaeological knowledge,
aat archaeological resources and as-
‘,udmeordsmddauﬂuheprop-
oy preserved, and that the permitted
gtivity would not conflict with the

ement of the public lands In-

. Response to the information
gquirement s necessary in order for
@ applicant to obtain a benefit.

by the Office of Management
od Budget under control pumber 1034-

=1

113127 Notification to Indian tribes of
possible harm to, or destruction of,
sites on public lands having religious
or cultural importanee.

() If the issuance of a permit under
this part may result in harm to, or de-
gruction of, any Indian tribal reli-
gous or cultural site on public lands,
u determined by the Federal land
panager, at least 30 days before issu-
mg such a permit the Federal land
ganager shall notify any Indian tribe
shich may consider the site as having
religious or cultural importance. Such
sotice shall not be deemed a disclosure
w the public for purposes of section 9
of the Act.

(1) Notice by the Federal land man-
ager to any Indian tribe shall be sent
1o the chief executive officer or other
designated official of the tribe. Indian
tribes are encouraged to designate a
uribal official to be the focal point for
wy notification and discussion be-
ween the tribe and the Federal land
mAnager.

(2) The Federal land manager may
provide notice to any other Native
American group that is known by the
Pederal land manager to consider sites
potentially affected as being of reli-
gious or cultural importance.

(3) Upon request during the 30-day
period, the Federal land manager may
meet with official representatives of
any Indian tribe or group to discuss
their interests, including ways to avoid
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or mitigate potential harm or destruc-
tion such as excluding sites from the
permit area. Any mitigation measures
which are adopted shall be incorporat-
ed into the terms and conditions of
the permit under § 1312.9.

(4) When the Federal land manager
detemines that a permit applied for
under this part must be i{ssued imme-
diately because of an imminent threat
of losa or destruction of an archae-
ological resource, the Federal land
manager shall s0 notify the appropri-
ate tribe.

(bX1) In order to identify sites of re-
ligious or cultural importance, the
Federal land manager shall seek to
identify all Indian tribes having ab-
original or historic ties to the lands
under the Federal land manager’'s ju-
risdiction and seek to determine, from
the chief executive officer or other
designated official of any such tribe,
the location and nature of specific
sites of religious or cultura! impor-
tance so that such information may be
on file for land mansgement purposes.
Information on sites eligible for or in-
cluded in the National Register of His-
toric Places may be withheld from
public disclosure pursuant to section
304 of the Act of October 15, 1966, as
amended (16 U.S.C. 470w-3).

(2) If the Federal land manager be-
comes aware of a Native American
group that is not an Indian tribe as de-
fined in this part but has aboriginal or
historic ties to public lands under the
Federal land manager's jurisdiction,
the Federal land manager may seek to
communicate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be
of religious or cultural importance.

(3) The Federal land manager may
enter into agreement with any Indian
tribe or other Native American group
for determining locations for which
such tribe or group wishes to recelve
notice under this section.

$1312.8 Issuance of permits.

{(a) The Federal land manager may
{ssue a permit, for a specified period of
time appropriate to the work to be
conducted, upon determining that:

(1) The applicant is appropriately
qualified, as evidenced by training,
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education, and/or experience, and pos-
demonstrable competence in ar-
chaeological theory and methods, and
in collecting, handling, analyzing, eval-
uating, and reporting archaeclogical
data, relative to the type and scope of
the work proposed, and also meets the
following minimum qualifications:

(1) A graduate degree in anthropolo-
gy or archaeology, or equivalent train-
ing and experience;

(i) The demonstrated abllity to
plan, equip, staff, organize, and super-
vise activity of the type and scope pro-

posed;

(iii) The demonstrated abllity to
carry research to completion, as evi-
denced by timely completion of theses,
research reports, or similar docu-
ments;

(lv) Completion of at least 16
months of professional experience
and/or specialized training in archae-
ological field, laboratory, or library re-
search, administration, or manage-
ment, including at least 4 months ex-
perience and/or specialized training In
the kind of activity the individual pro-
poses to conduct under authority of a
permit; and

(v) Applicants proposing to engage
in historical archaeology should have
had at least one year of experience in
research concerning archaeological re-
sources of the historic period. Appli-
cants proposing to engage in prehistor-
ic archaeology should have had at
least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period.

(2) The proposed work is to be un-
dertaken for the purpose of furthering
archaeological knowledge in the public
interest, which may include but need
not be limited to, scientific or scholar-
ly research, and preservation of ar-
chaeological data;

(3) The proposed work, including
time, scope, location, and purpose, is
not inconsistent with any management
plan or established policy, objectives,
or requirements applicable to the
management of the public lands con-
cerned;

(4) Where the proposed work con-
sists of archaelogical survey and/or
data recovery undertaken in accord-
ance with other approved uses of the
public lands or Indian lands, and the
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proposed work has been agreed to i1
writing by the Federal land manage
pursuant to section 106 of the Natior
al Historic Preservation Act (16 US.C
4701), paragraphs (aX2) and (3) sha!
be deemed satisfied by the prior ap
proval.

(5) Written consent has been ob
tained, for work proposed on Indiar
lands, from the Indian landowner anc
the Indian tribe having jurisdictior
over such lands;

(8) Evidence is submitted to the Fed
eral land manager that any university
museum, or other scientific or educa
tional institution proposed in the ap
plication as the repository possesse:
adequate curatorial capablility for safe
guarding and preserving the archae
ological resources and all associstec
records; and

(7) The applicant has certified that
not later than 90 days after the date
the final report is submitted to the
Federal land manager, the following
will be delivered to the appropriate of
ficlal of the approved university.
museum, or other scientific or educa
tional institution, which shall be
named In the permit:

(1) All artifacts, samples, collections
and copies of records, data, phote
graphs, and other documents resulting
from work conducted under the re
Quested permit where the permit is for
the excavation and/or removal of ar
chaeological resources from publk
lands.

(1) All artifacts, samples and collec
tions resulting from work under b
requested permit for which the cusi¢
dy or disposition is not undertaken
the Indian owners, and copiés
records, data, photographs, and oth&
documents resulting from work ¢o®
ducted under the requested permit
where the permit is for the excavd
and/or removal of archaeologics! ™
sources from Indian lands.

(b) When the area of the propos™
work would cross jurisdictional N“:
aries, 50 that permit applications @
be submitted to more than one Jand
al land manager, the Federal
managers shall coordinate the “","
and evaluation of applications
issuance of permits.
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yR 1038, Jan. 8, 1984; 49 FR 5923, Feb.
fmﬂ

81 Terms and conditions of permits.

w In all permits issued, the Federal

manager shall specify:

(1) The nature and extent of work

and required under the

germoit. including the time, duration,

gope, location, and purpose of the

#0r X The name of the individual(s) re-

gonsible for conducting the work and,

4 different, the name of the

pdividusl(s) responsible for carrying

at the terms and conditions of the
t;

(3) The name of any university,
um, or other scientific or educa-
yonal insitutions in which any collect-
«d materials and data shall be deposit-

.md
d{u Reporting requirements.

(b) The Federal lJand manager may
pecify such terms and conditions as
geemed necessary, consistent with this

. to protect public safety and
sther values and/or resources, to
secure work areas, to safeguard other
egitimate land uses, and to limit ae-
uvities incidental to work authorized
under a permit.

(¢) The Federal land manager shall
nclude in permits issued for archae-
ological work on Indian lands such
terms and conditions as may be re-
guested by the Indian landowner and
the Indian tribe having jurisdiction
over the lands, and for archaeological
sork on public lands shall include
such terms and conditions as may
have been developed pursuant to
§1312.7.

(d) Initiation of work or other activi-
ties under the authority of a permit
signifies the permittee’s acceptance of
the terms and conditions of the
permit.

(e) The permittee shall not be re-
leased from requirements of a permit
until all outstanding obligations have
been satisfied, whether or not the
term of the permit has expired.

(f) The permittee may request that
the Federal land manager extend or
modify a permit.

() The permittee's performance
under any permit issued for a period
greater than 1 year shall be subject to

§1312.12

review by the Federa! Jand manager,
at least annually.

§1312.10 Suspension and revocation eof
permita.

(a) Suspension or revocation Sfor
cause. (1) The Federal land manager
may suspend a permit issued pursuant
to this part upon determining that the
permittee has falled to meet any of
the terms and conditions of the permit
or has violated any prohibition of the
Act or § 1312.4. The Federal land man-
ager shall provide written notice to
the permittee of the suspension, the
cause thereof, and the requirements
which must be met before the suspen-
sion will be removed.

(2) The Federal land manager may
revoke a permit upon assessment of a
civil penalty under § 1312.15 upon the
permittee’s conviction under section 6
of the Act, or upon determining that
the permittee has failed after notice
under this section to correct the situa-
tion which led to suspension of the

permit.

(b) Suspension or revocation for
management purposes. The Federal
land manager may suspend or revoke a
permit, without liabllity to the United
States, its agents, or employees, when
continuation of work under the permit
would be in conflict with management
requirements not in effect when the
permit was issued. The Federal land
manager shall provide written notice
to the permittee stating the nature of
umd basis for the suspension or revoca-

on.

(4% FR 1028, Jan. 8, 1984; 49 FR 59523, Feb.
18, 1984)

§1312.11 Appeals relating to permita.

Any affected person may appeal
permit issuance, denial of permit issu.
ance, suspension, revocation, and
terms and conditions of a permit
through existing administrative
appeal procedures, or through proce-
dures which may be established by the
Federal land manager pursuant to sec-
tion 10(b) of the Act and this part.

#1312.12 Relationship to section 106 of
the National Historic Preservation Act.

Issuance of a permit in accordance
with the Act and this part does not
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constitute an undertaking requiring
compliance with section 106 of the Act
of October 15, 19686 (16 U.B.C. 4701).
However, the mere issuance of such a
permit does not excuse the Federal
land manager from compliance with
section 106 where otherwise required.

§1312.13 Custody of archaeological re-
sourcea.

(a) Archaeological resources excavat-
ed or removed from the public lands
remain the property of the United
Btates.

(b) Archaeological resources excavat-
ed or removed from Indian lands
remain the property of the Indian or
Indian tribe having rights of owner-
ahip over such resources.

(¢) The Secretary of the Interior
may promulgate regulations providing
for the exchange of archaeological re-
sources among suitable universities,
museums, or other scientific or educa-
tional institutions, for the ultimate
disposition of archaeological resources,
and for standards by which archae-
ological resources shall be preserved
and maintained, when such resources
have been excavated or removed {rom
public lands and Indian lands.

(d) In the absence of regulations ref-.
erenced in paragraph (c) of this sec-
tion, the Federal land manager may
provide for the exchange of archae-
ological resources among sultable uni-
versities, museums, or other scientific
or educational institutions, when such
resources have been excavated or re-
moved {rom public lands under the au-
thority of a permit issued by the Fed-
eral land manager.

#1312.14 Determination of archaeological
or commercial value and cost of resto-
ration and repair.

(a) Archaeological value. For pur-
poses of this part, the archaeological
value of any archaeological resource
involved in a violation of the prohibi-
tions in § 1312.4 of this part or condl-
tions of a permit issued pursuant to
this part shall be the value of the In-
formation associated with the archae-
ological resource. This value shall be
appraised in terms of the costs of the
retrieval of the scientific Information
which would have been obtainable
prior to the violation. These costs may

18 CFR Ch. XIII (4-1-91 Editien

include, but need not be limited to. th.
cost of preparing a research desigr
conducting field work, carrying o
laboratory analysis, and preparing re
ports as would be neceasary Lo realz
the information potential.

(b) Commercial value. For purpase
of this part, the commercial value ¢
any archaeological resource involve
in a violation of the prohibitions 1
§1312.4 of this part or conditions of .
permit issued pursuant to this par
shall be its fair market value. Wher
the violation has resulted in damag
to the archaeological resource, the fa
market wvalue should be determine
using the condition of the archaeolog:
cal resource prior to the violation, t
the extent that its prior condition ear
be ascertained.

(¢c) Cost of restoration and repai’
For purposes of this part, the cost ¢
restoration and repair of archaeolor
cal resources damaged as a result of :
violation of prohibitions or condition
pursuant to this part, shall be the sun
of the costs already Incurred for emer
gency restoration or repair work, plu
those costs projected to be necessar
to complete restoration and repal
which may include, but need not b
limited to, the costs of the following:

(1) Reconstruction of the archae
ological resource;

(2) Btabllization of the archaeolog!
cal resource;

(3) Ground contour reconstructior
and surface stabilization;

(4) Research necessary to carry o
reconstruction or stabilization;

(5) Physical barriers or other protec
tive devices, necessitated by the db
turbance of the archaeological
source, to protect it from further b
turbance;

(8) Examination and analysis of &
archaeological resource including r*
cording remaining archaeological ¥
formation, where necessitated by 8
turbance, in order to salvage re
ing values which cannot be othersi®
conserved,

(1) Reinterment of human remsi®
in accordance with religious
and State, local, or tribal law, "'g
appropriate, as determined bY
Federal land manager.

(8) Preparation of reports relating ¢
any of the above activities.
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§1312.15 Assessment of civil penalties.

(s) The Federal land manager may
a civil penalty aguinst any
person who has violated any prohibi-
don contained in §1312.4 or who has
violated any term or condition includ-
ed In 8 permit issued in accordance
with the Act and this part.

(p) Notice of violation. The Federal
und manager shall serve a notice of
violation upon any person believed to
pe subject to a civil penalty, either in

n or by registered or certified
mall (return receipt requested). The
pederal land manager shall include in
the notice:

(1) A concise statement of the facts
pelieved to show a violation;

(2) A specific reference to the
provision(s) of this part or to a permit
gsued pursuant to this part allegedly
viclated;

(3) The amount of penalty proposed
1o be masessed, including any Initial
proposal to mitigate or remit where
sppropriste, or a statement that
notice of & proposed penalty amount
vill be served after the damages asso-
cisted with the alleged violation have
been ascertained;

(4) Notification of the right to file s
petition for relief pursuant to para-
rraph (d) of this section, or to awalt
the Federal land manager's notice of
assessment, and to request a hearing
in accordance with paragraph (g) of
this section. The notice shall also
inform the person of the right to seek
judicial review of any final administra-
live decision assessing a civil penalty.

(c) The person served with a notice
of violation shall have 45 calendar
days from the date of its service (or
the date of service of a proposed pen-
ity amount, if later) in which to re.
spond. During this time the person
may:

(1) Seek Informal discussions with
the Federal! iand manager;

(2) File a petition for relief in ac.
tordance with paragraph (d) of this
section;

(3) Take no action and await the
Federa! land manager's notice of as-
sessment;

(4) Accept in writing or by payment
the proposed penalty, or any mitiga-
tion or remission offered in the notice.
Acceptance of the proposed penalty or

§1312.15

mitigation or remission shall be
deemed a walver of the notice of as-
seszment and of the right to request a
hearing under paragraph (g) of this
section.

(d) Petition Jfor relie/ The person
served with a notice of violation may
request that no penalty be assessed or
that the amount be reduced, by filing
a petition for relief with the Federal
land manager within 45 calendar days
of the date of service of the notice of
violation (or of & proposed penalty
amount, if later). The petition shall be
in writing and signed by the person
served with the notice of violation. If
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The
petition shall set forth in full the legal
or factual basis for the requested
relief.

(e) Assessment af penally. (1) The
Federal land manager shall assess a
civil penalty upon expiration of the
period for filing a petition for relief,
upon completion of review of any peti-
tion filed, or upon completion of infor-
mal discussions, whichever is later.

(2) The Federal land manager shall
take into consideration all available in-
formation, including information pro-
vided pursuant to paragraphs (¢) and
(d) of this section or furnished upon
further request by the Federa) land

manager.

(3) If the facts warrant a conclusion
that no violation has occurred, the
Federal land manager shall 30 notify
the person served with a notice of vio-
lation, and no penalty shall be as-
sessed.

(4) Where the facts warrant a con-
clusion that a violation has occurred,
the Federal land manager shall deter-
mine a penalty amount in accordance
with § 1312.16.

(f) Notice of assessment The Federal
land manager shall notify the person
served with a notice of violation of the
penalty amount assessed by serving a
written notice of assessment, either in
person or by registered or certified
mail (return receipt requested). The
Federal land manager shall include in
the notice of assessment:

(1) The facts and conclusions from
which It was determined that a vicla-
tion did occur;
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(2) The basis in § 1312.16 for deter-
mining the penalty amount assessed
and/or any offer to mitigate or remit
the penalty; and

(3) Notification of the right to re.
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative
decizsion assessing a civil penalty.

(g) Hearings. (1) Except where the
right to request a hearing is deemed to
have been walved as provided in para-
graph (cX4) of this section, the person
served with a notice of assessment
may file a written request for a hear-
ing with the adjudicatory body speci.
fied in the notice. The person shall en-
close with the request for hearing a
copy of the notice of assessment, and
shall deliver the request as specified in
the notice of assessment, personally or
by registered or certified mail (return
receipt requested).

(2) Fallure to deliver a written re-
quest for & hearing within 45 days of
the date of service of the notice of as-
sessment shall be deemed a waiver of
the right to a hearing.

(3) Any hearing conducted pursuant
to this section shall be held in accord-
ance with 5 US.C. 554. In any such
hearing, the amount of civil penalty
assessed shall be determined in accord-
ance with this part, and shall not be
limited by the amount assessed by the
Federal land manager under para-
graph (f) of this section or any offer
of mitigation or remission made by the
Federal land manager.

(h) Final! administrative decision
(1) Where the person served with a
notice of violation has accepted the
penalty pursuant to paragraph (cX4)
of this section, the notice of violation
shall constitute the final administra-
tive decision;

(2) Where the person served with a
notice of assessment has not filed a
timely request for a hearing pursuant
to paragraph (gX1) of this section, the
notice of assessment shall constitute
the {inal administrative decision;

(3) Where the person served with a
notice of assessment has filed a timely
request for a hearing pursuant to
paragraph (gX1) of this section, the
decision resulting from the hearing or
any applicable administrative appeal

18 CFR Ch. XIll (4-1-91 Editien)

therefrom shall constitute the fina)
administrative decision.

(1) Payment of penalty. (1) The
person assessed a civll penalty shall
have 45 calendar days from the date of
iasuance of the final administrative de-
cision in which to make full payment
of the penalty assessed, unless a
timely request for appeal has been
filed with a U.8. District Court as pro-
vided in section 7(b)1) of the Act.

(2) Upon fallure to pay the penalty,
the Federal land mansger may request
the Attorney General to institute »
civil action to collect the penalty ina
U.E. District Court for any district in
which the person assessed a civil pen-
alty is found, resides, or transacts busi-
ness. Where the Federal land manager
is not represented by the Attorney
General, & civil action may be initiated
directly by the Federal land manager.

(§) Other remedies not waived As-
sessment of & penalty under this sec-
tion shall not be deemed a waiver of
the right to pursue other available
legal or administrative remedies.

§1312.16 Civil penalty amounts.

(a) Maximum amount of penalty. (1)
Where the person being assessed &
civil penalty has not committed any
previous violation of any prohibition
in § 1312.4 or of any term or condition
included in a permit issued pursuant
to this part, the maximum amount of
the penalty shall be the full cost of
restoration and repair of archaeologi-
cal resources damaged plus the ar-
chaeological or commercial value of
archaeological resources destroyed or
not recovered.

(2) Where the person being assessed
a civil penalty has committed any pre
vious violation of any prohibition in
§ 1312.4 or of any term or condition in-
cluded in a permit issued pursuant to
this part, the maximum amount of the
penalty shall be double the cost of res
toration and repair plus double the ar-
chaeological or commercial value
archaeological resources destroyed of
not recovered.

(3) Violations limited to the removal
of arrowheads located on the surfact
of the ground shall not be subject &
?e penalties prescribed in this sec

on.

224

83



fennessee Valley Autherity

(b) Determination af penally
uni, mitigation, and remission
1he Federal land manager may assess
s penalty amount less than the maxi-
pum amount of penalty and may
offer to mitigate or remit the penalty.
(1) Determination of the penalty
smount and/or s proposal to mitigate
or remit the penalty may be based
upon any of the following factors:

(i) Agreement by the person being
sssessed a civil penalty to return to
the Federal land manager archaeologi-
el resources removed from public
jands or Indian lands;

(1) Agreement by the person being
assessed a civil penalty to assist the
PFederal land manager in activity to
preserve, restore, or otherwise contrib-
ute to the protection and study of ar-
chaeological resources on public lands
or Indian lands;

(iif) Agreement by the person being
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of
violations of the Act or this part;

(lv) Demonstration of hardship or
inability to pay, provided that this
factor shall only be considered when
the person being assessed a civil penal-
ty has not been found to have previ-
ously violated the regulations in this

part,

(v) Determination that the person
being assessed a civil penalty did not
willfully commit the violation;

(vi) Determination that the pro-
posed penalty would constitute exces-
sive punishment under the circum-

slances,

(vil) Determination of other mitigat-
ing circumstances appropriate to con-
sideration in reaching a fair and expe-
ditious assessment.

(2) When the penalty is for a viola-
tion on Indian lands, the Federal land
manager shall consult with and con-
sider the Interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior
to proposing to mitigate or remit the
penalty.

(3) When the penalty is for a viola-
tion which may have had an effect on
& known Indian tribal religious or cul-
tural site on public lands, the Federal
land manager should consult with and
consider the interests of the affected

§1312.18

tribe(s) prior to proposing to mitigate
or remit the penalty.

(40 FR 1028, Jan 6. 1984, as amended at 52
PR 4T72]1, Dec. 16, 1987)

§1312.17 Other penalties and rewards.

(a) Bection 6 of the Act contains

prohibitions and provisions

for criminal penalties. Section 8(b) of

the Act provides that archaeological

resources, vehicles, or equipment in-

volved in a violation may be subject to
forfeiture.

(b) Bection 8(a) of the Act provides
for rewards to be made to persons who
furnish information which leads to
conviction for a criminal! violation or
to assessment of a civil penaity. The
Federal land manager may certify to
the Secretary of the Treasury that a
person s eligible to receive payment.
Officers and employees of Federal,
State, or local government who fur-
nish information or render service in
the performance of their official
duties, and persons who have provided
information under §1312.16(bX1Xiil)
shall not be certified eligible to receive
payment of rewards.

(¢) In cases involving Indian lands,
all civil penalty monies and any item
forfeited under the provisions of this
section shall be transferred to the ap-
propriate Indian or Indian tribe.

$1312.18 Confidentiality of archaeological
resource information.

(a) The Federal land manager shall
not make available to the public,
under Subchapter II of Chapter § of
Title 5 of the U.S. Code or any other
provision of law, information concern-
ing the nature and location of any ar-
chaeological resource, with the follow-
ing exceptions:

(1) The Federal land manager may
make information avallable, provided
that the disclosure will further the
purposes of the Act and this part, or
the Act of June 27, 1960, as amended
(16 U.S.C. 469-468c), without risking
harm to the archaeological resource or
to the site in which it is located.

(2) The Federal land manager shall
make information available, when the
Governor of any State has submitted
to the Federal land manager a written
request for information, concerning
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the archaeological resources within
the requesting Governor's State, pro-
vided that the request includes:

(1) The specific archaeological re-
source or area about which informs-
tion is sought,

(1i) The purpose for which the infor-
mation is sought; and

(iii) The Governor's written commit-
ment to adequately protect the confi-
dentiality of the information.

(49 FR 1038, Jan. §, 1984; 40 FR 5933, Peb.
16, 1984)

131219 Report

Each Federal land manager, when
requested by the Secretary of the In-
terior, shall submit such information
as is necessary to enable the Secretary
to comply with section 13 of the Act.
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