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NATIONAL OCEAN SERVICE CENTER PROGRAM

THURSDAY, JULY 25, 1985

HoOUSE oF REPRESENTATIVES,
SUBCOMMITTEE ON OCEANOGRAPHY,
CoMMITTEE ON MERCHANT MARINE AND FISHERIES,
Washington, DC

The subcommittee met, pursuant to notice, at 945 am, 1n room
1334, Longworth House Office Building, Hon Barbara A Mikulsk:
(chalrwoman of the subcommittee) presiding

Present Representatives Mikulski, Tallon, Studds, Hughes,
Lowry, Shumway, Saxton, and Miller

Staff present Jack Archer, Janet Nethercutt, Ruth Segal, Donna
Johnson, Larry Flick, Brooks Bowen, Gina DeFerrari, Dan Ashe,
Curtis L Marshall, Barbara Cavas, Tom Kitsos, KC Bell, Kurt
Oxley, and Duncan Smith

OPENING STATEMENT OF HON BARBARA A MIKULSKI, A US
REPRESENTATIVE FROM THE STATE OF MARYLAND, AND
CHAIRMWOMAN, SUBCOMMITEE ON OCEANOGRAPHY

Ms Mikuiskr Good morning, everyone I would like to call the
Subcommittee on Oceanography to order and prcceed on this over-
sight hearing related to the National Ocean Service Center Pro-
gram

We are going to hear testimony today on the National Ocean
Service Center Program from Mr James Winchester, the Associate
Administrator of the National Oceanic and Atmospheric Adminis-
tration, from Dr Ken Ruggles, president of Global Weather Dy-
namics of Monterey, CA, and from Mr Gordon Hall, vice president
of the Lake Carriers’ Association of Cleveland, OH

NOAA produces many different kinds of marine information
products and services, including weather warnings and forecasts
for ocean and coastal area, fishery information, nautical charts,
tide tables, and a great variety of technical and scientific data re-
lated to the oceans and atmosphere

These products and services have been traditionally available to
users through various NOAA offices that produced them In 1983,
NOAA developed the 1dea of using regional ocean service centers to
market 1ts marine products and services These centers are suP-
posed to function as one-stop shopping centers for all of NOAA
marine products and services and to lead to better service and 1m-
proved products

To test this concept, NOAA established the Northwest Regional
Ocean Service Center at Seattle in December 1983 and the Anchor-
age Center 1n 1984 Today, we are going to examine how well the
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concept has worked 1n Seattle and Anchorage and what NOAA has
learned from these prototype operations

One feature of the National Ocean Service Center Program 1s the
use of back-up centers to provide improved marine information
products to the regional centers These backup centers are the Na-
tional Meteorological Center, the Navy and NOAA Joint Ice
Center, and the Navy Fleet Oceanography Center We are going to
hear today how these back-up centers have performed 1n preparing
marine products for distribution through the regional centers and
what improvements might be needed as NOAA opens other region-
al centers around the Nation

NOAA has indicated that 1t might revise its oniginal ocean serv-
ice center plan 1n order to create a substantial role for the private
sector 1n operating regional centers and marketing NOAA’s marine
products This proposal to privatize ocean service centers needs
careful consideration I am particularly cencerned by statements
that NOAA intends to curtail or eliminate certain products or serv-
1ces 1n order to attract private sector interest in operating regional
centers Documents provided to this subcommittee speak of grant-
g exclusive rights to private contractors in marketing NOAA’s
marine products and providing them with operating subsidies

These proposals raise serious questions about the way NOAA 1n-
terprets 1ts mission My colleagues and I on the subcommittee want
to ensure that these efforts to privatize the operation of regional
centers are examined carefully and that the laws authorizing and
requiring NOAA to provide marine products and services to the
public are fully complied with

The National Ocean Service Center Program came up this spring
during this subcommittee’s consideration of the admimstration’s
budget At that time, we stated that we would not support the ad-
ministration’s request to rescind funding for the program and that
we would conduct oversight of the program to satisfy ourselves to
see whether the program merits our support With this goal 1n
mind, I think 1t 18 timely for us to have this hearing now

I would like to remind my colleagues and the witnesses that we
will be following the 5-minute rule in both oral testimony and
questions We will also have written questions for NOAA 1n addi-
tion to today’s hearing

Mr Shumway, do you have any comments you wish to make?

STATEMENT OF HON NORMAN SHUMWAY, A US
REPRESENTATIVE FROM THE STATE OF CALIFORNIA

Mr SHUMWAY Yes, thank you, Madam Chairman

I appreciate your convening this hearing I think 1t 18 most ap-
propriate that we examine the Ocean Service Center Program This
18 a relatively new program It 1s still in 1ts formative years, and I
think 1t 18 very appropriate that now we pause to see whether
there 18 a real need for i1t and whether 1t meets that need and
whether we should be expanding 1t 1n the future

When we considered the fiscal year 1986 budget and reviewed
ocean and coastal programs in that budget, this subcommittee rec-
ommended a deferral of the $4 9 million 1n fiscal year 1985 funding
for the three new proposed centers That deferral request was
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based on the sensible reasoning that our subcommttee should con-
duct oversight hearings like this one this morning on the two re-
cently established centers before we move ahead with obligating
more Federal money for as many as perhaps nine new centers

Unfortunately, the Appropriations Committee did not concur
with our request regarding the fiscal year 1985 funding, and they
have seen fit to appropriate an additional $565 million 1n fiscal
year 1986 to further expand this program

I think during these times of fiscal shortfall when we are all very
concerned about the Federal budget, I think 1t 1s very fitting that
we be sure we are spending money 1n a way which meets national
priorities, in a way which will be effective and needed for this
Nation Therefore, I think this subcommittee today 1s pursuing a
very meaningful role when we review Ocean Service Programs and
decide whether these centers are indeed effective and needed

I therefore commend you, Madam Chairman, for your decision to
go ahead with this hearing despite the actions of the Appropria-
tions Committee Like you, I am most interested in NOAA’s propos-
als to privatize these centers, and I look forward to discussing that
more with our witnesses I would like to take this opportunity to
welcome all of the witnesses who are here this morning

Thank you

Ms MikuLskl Thank you very much

Mr Saxton?

Mr SaxtoN I have no statement at this time, Madam Chairman

Ms Mikurski Mr Miller?

STATEMENT OF HON JOHN R MILLER, A US REPRESENTATIVE
FROM THE STATE OF WASHINGTON

Mr MicLer Thank you very much, Madam Chairwoman

The subject of today’s oversight hearing 1s the National Ocean
Service Center Program One of the pilot centers, Madam Chair-
woman, 1s located 1n my district at Sand Point I have toured the
facility and received excellent explanations of what that facility at
Sand Point Naval Air Station 1s doing

The Service Center Program, as I understand it, 1s an effort to
decentralize the system for distributing information from NOAA so
1t better serves the public That makes this hearing interesting to
me as we mnquire further about the program Finally, the adminis-
tration has made some interesting proposals for privatizing these
centers and, as Mr Shumway stated, as one, who 1s concerned
about the deficit, I welcome the administration’s efforts to find the
most cost effective way for NOAA services to be provided

I should add that I have a particular special concern The Naval
Air Station at which this center 1s located 1s one of the military
nstallations that appears on the various lists that Secretary of De-
fense Weinberger and Senator Goldwater periodically distribute as
possible military base closures The closing of that facility may be a
good 1dea if hard savings can be achieved If that turns out to be
the case, then, obviously, people 1n the Seattle area are concerned
about the employment mix at that facility NOAA, as a major em-
ployer, will be the major employer 1n the absence of the Navy
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Therefore, I am interested as we go 1nto this as to the effect of
the administration’s privatizing proposals on the total job mix at
that particular center or at any center I assume that privatizing
reduces Government employment which may be good, but I am 1n-
terested 1n facts or even conjecture as to whether the privatizing
will lead to spin-offs that will create more private employment 1n
this area that might be located adjoining centers

I recognize, Madam Chairwoman, that the service center pro-
gram 1s relatively new I think from what I saw 1n Seattle that
there 1s substantial merit to locating these centers around the
Nation I am interested in how these centers work with the private
users of NOAA’s services, how the administration’s proposal will
alter these relationships

Thank you

Ms MikuLskl Thank you very much, Mr Miller You raise some
important questions

The Chair would like now to call to the witness table Mr James
Winchester, the Associate Administrator of NOAA

Mr Winchester, the committee welcomes you as the Associate
Adminmistrator I believe this 1s the first time you are formally testi-
fying before the committee We give you a most warm welcome and
look forward to your testimony on this subject

STATEMENT OF JAMES W. WINCHESTER, ASSOCIATE ADMINIS-
TRATOR, NATIONAL OCEANIC AND ATMOSPHERIC ADMINIS-
TRATION, US DEPARTMENT OF COMMERCE

Mr WiNcHESTER Thank you, Madam Chairwoman

I would like to introduce, on my left, Donald R Montgomery He
1s Director of our Ocean Service Program in NOAA I have asked
him to join me here at the table, with your permission If there are
some details that I don’t have immediately at hand, he can help
me with them

For the record, I am James W Winchester, Associate Adminis-
trator of NOAA I have submitted a fairly lengthy testimony which
I would request be included 1n the record

Ms MikuLskr Hearing no objection, so ordered

Mr WINCHESTER For my oral presentation, I will just summarize
that written testimony

It 1s certainly a pleasure to appear before this committee The
program that we are going to talk about this morning supports
three major goals of the Department of Commerce The first goal 1s
to improve delivery of services, especially of ocean information
products and services The second 1s to manage effectively the Na-
tion’s oceanic resources by providing timely data and information
to US industry Third 1s to stimulate productivity and economic
development by promoting growth of oceanic and atmospheric in-
dustries

Now, the Ocean Services Program has both a regional and a na-
tional focus There are three basic components of the total pro-
gram one, ocean data collection, two, national centers, and, three,
the regional ocean centers It 1s the implementation of the regional
centtzrs that I would hike to concentrate on 1n my summary state-
men
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A public/private sector partnership concept which NOAA 1s pro-
posing 1s based on an awareness that the ocean community re-
quires an improved program 1n ocean services but that the Govern-
ment neither can nor should continue to provide an expanding
system of services from general revenue 1n a period of exponential-
ly increasing Federal deficits Limited Federal resources must be
devoted to developing new technology and to fully utihizing the
growing data base from satellites and conventional data acquisition
sources Under this concept, functions associated with ocean data
collection and operation of the national centers of the total Ocean
Services Program should be a total responsibility of Government
and would continue to be funded by appropriations

The delivery of ocean products and services to the general public
would be provided by the third element of NOAA’s Ocean Services
Program, the regional ocean service centers We are seeking a part-
nership with the private sector to operate these centers

A commercial value added industry exists which 1s equipped to
prepare, deliver, and market ocean services and products to indus-
trial users and the general public at no cost to the Federal Govern-
ment The public/private partnership concept would permit indus-
try to have a lead role, in cooperation with NOAA, 1n operating
these ocean service centers

A NOAA task team under my direction currently 1s working full-
time to develop a detailed ocean services plan which seeks to better
define the appropriate role for the Federal Government and indus-
try and to develop implementation mechanmisms which would allow
increased private sector participation 1n providing ocean data,
products, and services to users This project 1s of high priority in
NOAA, and we appreciate the opportunity to present a brief de-
scription of the program and to update the subcommittee on our
current efforts 1n the preparation of this detailed plan NOAA in-
tends to present our proposed ocean services plan to the Congress
on September 1, 1985

Under this public/private partnership, NOAA would deliver na-
tional guidance products prepared at the national centers to the re-
gional centers by electronic means NOAA would also retain re-
sponsibility for providing severe storm warnings from the centers
on the types of storms that are critical to the safety of hife and
property and to the general welfare of the U S coastal population

New opportunities would exist for the private sector under this
partnership The private sector would continue to receive data and
products from the national centers However, under this plan, the
national center products would be available regionally at less cost
to 1ndustry because all of NOAA’s products would be available
through a single electronic source

As 1t does now, the value added industry would continue to
market tailored projects and ocean products but with no competi-
tion from Government As part of a Government/industry partner-
ship and based on this additional 1ncentive, the value added indus-
try partners would agree to provide general marine products and
routine weather forecasts for coastal waters at no direct cost to
public users

We anticipate that the value added industry can generate reve-
nues not only through fees to chients for marine products and serv-
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1ces but also through sales of advertising to the commercial media
and by sales of products to trade associations for dissemination to
their members There are many examples of how services are pro-
vided to the general public at no cost to the Government or no
direct user fees to individuals The meteorologists on television are
a good example

As part of our effort to develop the plan for submission on Sep-
tember 1, NOAA will conduct a series of four business meetings
with industry during July and August The objective of these meet-
ings 1s to assess both industry’s interests to participate in the oper-
ation of the regional centers without cost to NOAA and to define
the specific products and services for which there 1s an existing or
potential market The first meeting was held yesterday Because of
that timing, I am unable to report on the results of our first meet-
ing 1n this testimony but would be glad to respond to questions

NOAA'’s complete plan proposes a core set of seven centers at the
following locations Anchorage, AK, Seattle, WA, New Orleans, LA,
Newark, NJ, Charleston, SC, and Honolulu, HI A site in the Great
Lakes also 1s proposed, and the selection of a candidate location
currently 1s the subject of an intensive study being led and con-
ducted by our study team Results of that report will also be avail-
able as part of our final ocean service plan to be delivered to the
Congress on September 1, 1985 NOAA proposes to be prepared to
mmplement a pilot demonstration of the public/private partnership
concept with industry participation in the Seattle and Anchorage
centers shortly thereafter

Our estimates of cost avoidance to the Government by operating
the centers in partnership with the value added industry are as fol-
lows First, one-time savings for the imtial startup for seven cen-
ters 1s about $4 2 million Second, annual cost avoidance for oper-
ation of the seven centers 1s $5 4 million Part of that total would
be savings 1n personnel costs of seven full-time equivalent [FTE],
positions per center The phased consolidation of marine advisory
and warning services at the seven regional centers could result in
additional personnel savings of about 40 FTE

The cooperative Spubllc/prlvate aspect of the ocean services pro-
gram 1s not new Since 1nception of the ocean service center con-
cept, NOAA has sought cooperation and information exchange with
both value added businesses and the marine user community

Our experience to date with the two existing centers 1n Seattle,
WA, and Anchorage, AK, has demonstrated a strong demand for
mmproved products and services, particularly among industry
groups In a representative 3-month period, the second quarter of
fiscal year 1985, at the Seattle Center, almost 40 percent of the re-
quests for information came from industry The consultant value-
added 1ndustry which we are hoping to have partnerships with ac-
counted for about one-third of that industry total That indicates
that the current activity in tailoring specialized products for specif-
1c clients based on NOAA data guidance 1s a reasonably viable
business at the present time

A question has been raised about the relationship between this
private sector approach for regional ocean service centers and the
Productivity Improvement Program promulgated by OMB Circular
A-76 I want to assure the subcommittee that there 1s no direct
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connection While the basic policy of increasing Government effi-
ciency and effectiveness and not competing with the private sector
does underlie both, the strategy for working with the private sector
1n ocean service centers does not parallel the OMB Circular A-76
process

OMB Circular A-76 requires that all executive agencies not
exempt by law conduct a study of their commercial/industrial ac-
tivities that are being performed by Federal employees to deter-
mine 1f those activities can be performed under contract, paid for
by the Government, with commercial sources more economically
than they are currently being performed by Federal employees On
the other hand, the premise of a public/private partnership con-
cept 1s that commercial industry should provide the tailored serv-
1ces and products that benefit only specific elements of our econo-
my and small segments of our society as a business enterprise, not
as a federally funded service

This concept 1s based on an administration policy that Govern-
ment should not compete with its citizens by providing goods and
services from general revenues that rightly should be supplied by
commercial sources at no cost to the Government

In summary, NOAA 1s committed to the ocean services program
and to the centers as a delivery mechanism, and we are seeking
the most efficient and cost effective means of implementing the
program which we believe to be a public/private partnership ar-
rangement As mentioned, NOAA will submit an ocean services
plan to the Congress on September 1 We look forward to your re-
sponses and to a continued dialog with you as we work toward
meeting this Nation’s ocean services needs

Madam Chairwoman, that concludes my summary statement 1
wall be happy to answer questions at this time

[Prepared statement of Mr Winchester follows ]

PREPARED STATEMENT OF JAMES W WINCHESTER, ASSOCIATE ADMINISTRATOR, Na-
TIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, US DEPARTMENT OF CoM-
MERCE

Madam Chairwoman and members of the subcommittee I am pleased to appear
before you today to testify on the Ocean Services Program of the National Oceanic
and Atmospheric Administration (NOAA) This program addresses two major sub-
goals of the Department of Commerce (DOC)—to provide more timely and accurate
weather forecasts and warning services to the Ug public, and to improve delivery
of ocean information, products, and services

The marine community 1n the coastal zone, the Exclusive Economic Zone, and the
Great Lakes 1s diverse, representing recreation, transportation, o1l and gas develop-
ment, fisheries, coastal construction, and value-added industries These are signifi-
cant and rapidly growing sectors of the economy To be safe and effective, almost all
aspects of their operation require marine environmental data, marine weather 1n-
formation, and forecasts and warnings As the marine community continues to
grow, 1t will generate greater demands for delivery of products and services 1n a
more timely manner At the same time, improved technology and real-time capabil-
ity 1n the Government and private industry, and the dramatically expanding
number of satellite derived observations and related products are making possible
new categories of marine products and services This 1s an opportune time for Gov-
ernment to review 1its appropriate role and examine the potential for cooperative
partnership with the private sector in cost-effective and efficient provision of
marine products and services

In response to this need, the NOAA Ocean Services Program, imtiated 1n early
1983, was established formally by an Administrator’s Letter in November 1983 Its
goal 18 to integrate NOAA'’s ocean products and services, and improve the dehvery
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of marine services to the public There are three vital components of the Ocean
Services Program including the Centers

The first component 1s ocean data collection Near realtime ocean observations
collected on a global scale are the “foundation” or the “raw materials” for generat-
ing ocean products and services Modern computer models require a complete de-
scription of the state of both ocean and atmosphere to produce accurate forecasts In
addition, understanding long-term climate changes requires long time-series of ob-
servations In addition, timeliness 1s critical New oceanic satellite sensors such as
the Navy’s NROS ocean satellite will provide enormous increases 1n ocean observa-
tions and could revolutionize our ability to predict weather in the short-term An
mmproved suite of surface ocean observing platforms (ships-of-opportunity, buoys,
etc ), greater dispersion of observations over the world’s oceans, and enhanced avail-
ability are an 1mportant complement for this new technology Improved ocean data
collection will provide verification (ground truth) for the growing data base of satel-
Iite derived information, enhancing 1ts accuracy and usefulness

The central facilities for receining and assimilating global oceanographic and at-
mospheric observations will be the National Ocean Centers, the second component
of the Program The National Centers will be repsonsible for processing, dissemina-
tion, quality control, and generation of basic operational oceanographic and meteor-
ological analyses and forecasts

The National Centers will deliver nationally prepared “guidance” products which
will form the basis for marine forecasts, advisories, and warnings at the regional
level The value-added industry also can receive the national guidance data and
products for use 1n their specialized products and services for sale to particular ch-
ents In addition, the center will conduct numerical model development to improve
NOAA'’s national products

The Ocean Services Program will have three National Centers The Ocean Prcd-
ucts Center (OPC) 1s colocated with the National Meteorological Center i1n Camp
Springs, Maryland OPC operates 1n an integrated fashion, coordinating the efforts
of NOAA personnel for oceanographic/marine weather product development and op-
eration An Ocean Applications Group 18 proposed at the Navy’s Fleet Numerical
Oceanography Center in Monterey, California, for quality control and data analysis
to support both operations and research programs, and to exchange data and prod-
ucts with the Navy The Navy/NOAA Joint Ice Center in Suitland, Maryland, pro-
vides operational analysis and forecasts of ice conditions and dynamics, in the
Arctic, Antarctic, and Great Lakes Region for Government and Industry

The delivery of ocean products and services will be provided by the Ocean Service
Centers A network of centers will impove the delivery of and access to ocean serv-
ices, and by increasing interaction and communication with marine-oriented users
will result 1n 1mproved, more useful products and services The Centers will inte-
grate NOAA’s ocean service capabilities providing “one-stop” access to products and
services The Centers will serve as a focal point for NOAA 1nteraction with both the
public and private sector value-added industry

A very brief background on the Ocean Service Center concept, as the Subcommat-
tee 15 well aware, starts with the prototype Center, established 1n Seattle, Washing-
ton, in October 1983 A joint DOC/NOAA review team evaluated NOAA’s ocean
services 1n the context of the prototype Northwest Ocean Service Center (NOSC)
The review team submitted its report to the Deputy Secretary of Commerce 1n June
1984, recommending that NOAA should pursue the ocean services concept and de-
velop an 1implementation plan Subsequently, a second center, the Alaska Ocean
Service Center (AOSC), opened 1n Anchorage 1n July 1984

Experience to date with these two Centers clearly has demonstrated a strong
demand 1n the marine user community for improved products and sevices User re-
sponse to the Center has been strong Through May 31, 1985, a total of over 2,500
and 930 user requests have been handled 1n NOSC and AOSC, respectively The
Centers recewve a wide range of inquiries which vary from technical and complex to
sumple requests

Looking at a representative 3-month period, the second quarter of FY 85, at the
Seattle facility, 376 user inquiries were recorded The academic community account-
ed for 22 percent of the total, government (Federal, state and local) another 18 per-
cent, and the general public generated 18 percent of the inquiries

The largest category of users was industry—representing 38 percent The major
components of the industry category are the consultant value-added industry—30
percent, fishermen—15 percent, marine construction—10 percent, marine transpor-
tation—4 percent, trade associations—11 percent, and the news media—5 percent
These percentages are fairly representative of the experience to date at NOSC



9

In terms of product category, the same second quarter FY 85 period showed that
almost one-half of the recorded inquiries were for oceanographic products and infor-
mation, one-fifth for meteorological products and services, another one-fifth for gen-
eral NOAA information, and small percentages for cartographic products (6%), and
for freshwater biological/water quality/environmental information (5%) These per-
ce(r))tsacges are characteristic of the nature of requests which have been received at
N

To briefly characterize the principal types of products or services requested by
each user category during the same January-March 1985 period Academic inquiries
were most frequently for oceanographic (48%), general (34%) and cartographic
(11%) information Govenment inquiries were most frequently for oceanographic
(52%), general (26%), and meteorological (21%) products and services Industry most
often requested oceanographic (52%), meteorological (25%), and general (13%) infor-
mation In prionty order, the general public requested oceanographic (35%), meteor-
ological (256%), and freshwater biological (22%) data, products, and services

Our Ocean Service Center program seeks to clarify the appropriate role for the
Federal Governinent and provide for increased private sector participation in pro-
viding ocean data, products, and services We are seeking a partnership with the
private sector to operate these centers A commercial value-added industry exists
which 1s equipped to prepare, deliver, and market ocean services and products to
industnal users and the general public at no cost to the Government The public/
private partnership concept would permit industry to have a lead role, 1n coopera-
tion with NOAA, 1n operating these regional ocean service centers

A public/private sector partnership concept 1s based on an awareness that the
ocean community desires an improved program 1n ocean services, but that the Gov-
ernment neither can nor should provide an expanding system of services from gen-
eral revenue 1n a period of exponentially increasing Federal deficits Limited Feder-
al resources mustﬁ devoted to developing new technology and to fully utilizing the
growing data base from satellites and conventional sources Under this concept,
functions associated with ocean data collection and operation of the National Center
components of the Ocean Services Program should be a total Government responsi-
bility, and would continue to be funded by appropriations

A NOAA task team under my direction currently i1s working fuli-time to develop
an Ocean Services Plan which seeks to develop implementation mechanisms to
allow 1increased private sector participation in providing ocean data, products, and
services to users This project 1s a high priority effort, and we appreciate the oppor-
tunmity to present a brief description of our program, and update the Subcommittee
on the current efforts in preparation of this detailed plan NOAA 1ntends to present
our proposed Ocean Services Plan to the Congress on September 1, 1985

Under this public/private sector partrership, NOAA would deliver national
“guidance’” products, prepared at the National Centers, to the centers by electronic
means NOAA also would retain responsiblity for providing severe storm warnings
from the centers that are critical to the safety of life and property and to the gener-
al welfare of the U S coastal population

New opportunities would exist for the private sector under the partnership The
private sector would continue to receive data and products from the National Cen-
ters However, under this plan the National Center products would be available re-
gonally, at less cost to industry because all of NOAA'’s products would be available
through a single electronic source As 1t does now, the value-added industry would
continue to market taillored weather and ocean products, but with no competition
from NOAA

We anticipate thai the value-added industry can generate revenues not only
through fees to clients for marine products and services, but also through sales of
advertising to the commercial media and by sales of products to trade associations
for dissemination to their members

As part of our effort to develop the plan for submission on September 1, NOAA
will conduct a series of four business meetings with industry during July and
August The objective of these meetings 1s to assess both industry’s interests to par-
ticipate 1n o(g)eratmg the regilonal centers wathout costs to NOAA, and to define the
specific products and services for which there 1s an existing or potential market
The first meeting was held yesterday Because of that timing, I am unable to report
on the results 1n this testimony, but would be glad to respond to questions

NOAA'’s complete plan proposes a core set of seven centers 1n these locations An-
chorage, Alaska, Seattle, Washington, New Orleans, Louisiana, Newark, New
Jersey, Charleston, South Carolina, and Honolulu, Hawaun A site in the Great
Lakes also 1s proposed, and the selection of a candidate location currently 1s the sub-
ject of an intensive study being led and conducted by our study team Results of
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that report also will be available as part of our Final Ocean Services Plan to be
delivered to Congress on September 1, 1985 NOAA proposes to be prepared to mm-
plement a pilot demonstration of the public/private partnership concept, with 1n-
dustry participation, 1n the Seattle and Anchorage Centers shortly thereafter Our
estimates of cost avoidance to the Government by operating the centers in partner-
ship with the value-added industry are as follows

A One-time savings for the 1nitial start-up costs for seven centers, $4 2 million

B Annual cost avoidance for operation of the seven centers, $5 4 million

Part of that total would be savings 1n personnel costs of seven full-time equivalent
(FTE) positions per center The phased consolidation of marine advisory and warn-
ing services at the seven regional centers could result 1n additional personnel sav-
mgs of 40 FTE

The cooperative public/private aspect of the Ocean Services Program 1s not new
Since inception of the Ocean Service Center concept, NOAA has sought cooperation
and information exchange with both value-added businesses and the marine user
community Qur experience to date with the two existing Centers in Seattle, Wash-
mgton, and Anchorage, Alaska, has demonstrated a strong demand for improved
products and services, particularly among industry users As I mentioned earler,
almost 40 percent of the user inquiries at the Northwest Ocean Service Center 1n a
3-month period were recorded in the industry category The consultant value-added
industry accounted for one-third of this industry total, indicating the private sec-
tor’s considerable current activity in tailoring specialized products for specific cli-
ents based on NOAA data and guidance products

A question has been raised about the relationship between this private sector ap-
proach for ocean service centers and the productivity 1mprovement program pro-
mulgated by OMB Circular A-76 I want to assure the Subcommittee that there 1s
no connection While the basic pohicy of increasing Government efficiency and effec-
tiveness and not competing with private industry does underline both, the strategy
for working with the private sector 1n ocean service centers does not parallel the
OMB Circular A-76 process OMB Circular A-76 requires that all Executive Agen-
cies not exempt by law conduct a study of their commercial/industrial activities
that are being performed by Federal employees to determine if those activities can
be performed under contract with commercial sources more economically than they
are currently being performed by Federal employees On the other hand, the
premise of a public/private partnership concept is that commercial industry should
provide the tailored services and products that benefit only specific elements of our
economy and small segments of our society as a business enterprise—not a Federal-
ly funded service This concept 18 based on an Adminstration policy that Govern-
ment should not compete with 1ts citizens by providing goods and services from gen-
eral revenue that rightly should be supphed by commercial sources at no cost to the
Government

In summary, NOAA 1s committed to the Ocean Services program, and to the cen-
ters as a delivery mechanism, and we are seeking the most efficient and cost-effec-
tive means of implementing this program, which we believe to be a public/private
partnership As mentioned, NOAK will submit an Ocean Services Plan to the Con-
gress on September 1 We look forward to your response, and to a continuing dialog
with you as we work toward meeting the Nation's ocean service needs

This concludes my statement I would be glad to answer any questions members
of the Subcommaittee may have

Ms Mixurskr Thank you very much, Mr Winchester, for a thor-
ough overview of the current status of the NOAA ocean service
centers We look forward to receiving this plan on September 1

I have a few questions, and then I will yield to my commattee
members First, let me say this, I think the 1dea of exploring how
the private sector can be involved 1n the delivery of marine serv-
1ces 1s certainly a worthwhile endeavor to pursue I have a couple
of questions related to that, however

How would 1t work? Would the private sector come to you and
bid? Would they pay for the right to do that? How will they get in
on 1t? Will they come and take over, say, the Seattle center and
then essentially rent 1t? Tell me how it would work

Mr WiNcHESTER Thank you, Madam Chairwoman I will try to
answer that in as much detail as possible I must start out by
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saying, first, this 1s the main purpose of our four business meetings
we are having, the first of which was yesterday, 1s to establish a
dialog with the private sector, particularly the value added mem-
bers of the private sector, to see what interest they have in pursu-
ing a partnership arrangement with us and what they believe, the
firms believe, they could take over and conduct as a viable business
enterprise

The way we envision 1mplementing 1t at this time, and of course
the details are not completely worked out, 1s that we have already
published a request for information in Commerce Business Daily
on the 22d of July It 1s a rather inclusive request asking for infor-
mation on the private sector compamies that would be interested 1n
pursuing this concept with——

Ms Mixuiski Mr Winchester, maybe I didn’t clarfy my ques-
tion What would the US Government get from the private sector
1n order for the private sector to take products that were developed
at the expense of taxpayers and, 1n turn, sell them? Will they pay
the United States of America for the right to be able to make a
buck off of what we developed with taxpayers’ money?

Mr WiINcHESTER What we plan to do 1s to charge the value
added industries some kind of a fee for connecting into our elec-
tronic data ink We don’t believe we can charge them for the data,
per se, because 1t has already been paid for by the taxpayers

Now, what would the Government get? The Government would
get several things The Government would get what we believe
would be a better product and service provided to the general
public and to the marine industry, because the private sector
people are certainly capable of providing that service Of course, as
I mentioned 1n my statement, the Government would get some-
thing like $5 5 million per year in cost avoidance by not having to
pay Government employees to provide those services

o, that 1s what they would get

Ms Miguiskl But, Mr Winchester, let’s just say I am a compa-
ny called the Maryland Marine Services, and we had an ocean
service center i1n Maryland I am going to deliver those services,
and I am willing to take over the employees or bring 1n my own
and do any of the requuiements you set up In order for me to have
the nght t..cn to operate 1t, I don’t pay you anything to be able to
make money? You are just going to turn 1t over to me because I
say I am going to be swell?

Mr WinNcHESTER Well, we had not thought of trying to charge
for the data because —

Ms Miguiskl I am not talking about charging for the data I am
talking about charging for the opportunity to make a profit off of
what the US Government developed at taxpayer expense

Mr WincHesTER We would expect to charge some kind of a fee
for that, and the details of how much that fee would be have not
been worked out, because 1t would cost the taxpayer some addition-
al money to make this electronic data connection available to them
at all these regional centers So, there would be some charge
against the value added companies for that, but again, the most 1m-

ortant thing I believe will benefit the taxpayer 1s the savings of
§5 5 milhion a year and, I believe, a very much better product over
a long period of time



12

Ms MiguLskr Yes, but we are going to get money because we
elimnate Federal employees If I were going to open a Roy Rogers
or a Wendy's or a Seven-11, I would have to pay for the right to be
able to do that I think both you and I are very conscious of the
mpact that any proposal has on the Treasury First of all, if we
don’t work with the private sector, what would be the additional
costs, and 1f we work with the private sector, what would be addi-
tional returns to the Treasury

There are two ways we can get money One 1is by user fees for
the services procured, assuming there 1s also a value added That 1s
one dimension The other 1s for the right to be able to operate
those centers I think if we are going to be able to have the private
s;alctor and 1t 1s such a good 1dea, they should pay to be able to do
that

Mr WINCHESTER I understand your point, and I have discussed
this with our general counsel I guess the consensus seems to be
that there 1s a legal question here of whether or not you can
charge a corporation for data that has been acquired at taxpayers’
expense 1f you don’t charge everybody for 1t If you are not going to
charge an individual, you may not charge a corporation

But may I make another couple of points? I would like to re-
spond to what Congressman Miller——

Ms MikuLskr You can respond to Congressman Miller on Con-
gressman Miller’s time I have just a few other questions He will
get his time He has a center

Mr WiNcHESTER I was hoping that would be relevant to answer-
1ing your question, but——

Ms Mikurski Your last point 18 pertinent How can we charge
user fees to obtain information that was already developed by tax-
payer money? In other words, the public already paid to develop
the information Why should the public pay once again to get the
information?

Mr WincHESTER Well, the information that we are going to pro-
vide to the value added companies 1sn’t worth very much 1n its
present form The value added companies are going to have to do
some analysis and manipulation of the data to make 1t of value to
the commercial and general user as a usable product If the value
added company doesn’t do 1t, the Government 1s going to have to
do 1t with Government employees, and that 1s where the $54 mil-
lion comes 1n The value added companies would do that and write
it off as a business instead of having 1t all done by the taxpayers

Now, I believe very strongly that over a longer period of time we
will get a much better service because 1n future years we are going
to have more and more oceanographic and meteorological data ac-
cumulated through satellites and all of our data acquisition sys-
tems Analyzing and using that data 1s going to be a tremendous
job Idon’t quite see how the Federal Government 1s——

Ms MixuLskr Excuse me, Mr Winchester, just to move on for
my colleagues As you are trying to attract private sector interest
here and all these value added products, do you intend to eliminate
or restrict 1n any way the availabihity of marine products and serv-
1ces ;n order to make 1t profitable for the private sector to do busi-
ness
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Mr WiINCHESTER No, we do not It 1s not 1n our plan that we will
eliminate any services being provided now or that we will ehhmi-
nate any services for which there 18 a valid user need And if the
private sector can’t take those services and provide them as a
viable business venture, the Federal Government will have to con-
tinue to provide some of those kinds of services That 1s why I keep
referring to 1t as a public/private partnership arrangement

Ms Mikuisgr One of the rumors that we have heard about this
program 1s that NOAA 1s considering giving subsidies to private
companies to persuade them to operate regional centers Could we
have a bit of rumor control and get your sense of that?

Mr WiINcHESTER There 1s certainly no official statement out of
anybody 1n NOAA that that 1s 1n our plan Categorically, 1t 1s cer-
tainly not i1n my plan, because I think that begins to become at
odds with what we are trying to do We are not looking to contract
with private industry to do this job We are trying to entice private
industry to do 1t as a business venture, and we don’t see why we
have to subsidize industry to do 1t

Ms Miguiskr I think I speak for myself and I think 1t would be
the consensus of the committee that I don’t think you save any
money 1if you have to provide operating subsidies

Mr WiNCHESTER I agree with you, Madam Chairwoman

Ms Mikuiskl I think this committee would be adamantly op-
posed to any operating subsidies

My last question before yielding to my committee 1s, as you are
holding these four meetings with the business community, if you
find there i1s not much interest in the private sector in operating
ocean service centers, how will this affect NOAA’s program to 1m-
plement the National Ocean Service Program?

Mr WincHESTER Well, as we hold these meetings and if we find
there 1sn’t enough interest to justify pursuing this concept, we will
back off and go the way Congress has directed We wall proceed
with opening the ocean service centers, and they will be manned
with Government employees 1if that 1s what we have to do We are
trying to look for a more economical alternative

Ms Migurskl Thank you very much

Mr Shumway, do you have any questions?

Mr Suumway Thank you, Madam Chairwoman I think in the
interest of moving on with the hearing I will pass

Ms MikuLsgl Mr Lowry, also from the State of Washington
who has a little bit of this—I don’t want to call it pork barrel—but
maybe fish barrel

Mr Lowry Well, I am also on the budget conference committee,
and I am glad to hear what Mr Winchester just said, if I under-
stand the proposal and you know I don’t We are probably not
going to be contracting out, because we have found in the Budget
Conference Committee that by far the fastest growing element of
expense to the taxpayer and this Government 1s contracting out It
has been growing at exponential rates It is the only thing growing
exponentially outside of the Defense budget It has been growing
exponentially and while we have been reducing Federal employees,
we have by many times been increasing contracting out

When I first came, I was worried that we were going to be laying
off Federal employees to make all kinds of great savings, and then
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we were going to find that all this contracting out to private busi-
ness In the last 5 years 1s a gigantic cost to Government

So, that 1s probably my only question How do we know that in
this proposal, the same thing that has been happening 1n all other
agencies, primarily 1n Defense, but all other agencies 1s a gigantic
increase 1n the cost to Government

Incidentally, we don’t have any personnel rules on this—there 1s
no maximum salary of $68,000 or whatever 1t 1s for Federal em-
ployees There 1s no cap They may make $150,000 running the
company Holding down or freezing increases in salaries or all
those type of things don’t exist when contracting out And contract-
1ng out 1s growing and growing and growing

So, how do we prevent that from happening 1n this proposal?

Mr WincHESTER Congressman, I think you stated correctly in
the beginning that we have no plans whatsoever to consider con-
tracting this service to the private sector We are offering these
certain functions to the private sector as a business enterprise and
they, 1n turn, decide what they charge for it based upon the mar-
ketplace, based upon the clients that they have

Mr Lowry And they will charge only their clients There won’t
be any way that NOAA or somebody somewhere pays——

Mr WINCHESTER No, we have made that quite clear Certainly,
as long as I am trying to direct this program, I can assure you that
I wall stick to that premise

Mr Lowry Thank you

Ms MikuLskr Thank you, Mr Lowry

Mr Saxton?

Mr SaxtoN Thank you, Madam Chairlady

I certainly applaud your effort, Mr Winchester, in finding ways
to make Government operate not only more efficiently but perhaps
at less cost Certainly, whatever as a member of this committee I
can do to help you achieve that goal I would like to do

I do have one question I have a copy here of a summary of exist-
ing NOAA marine products and services which 1s provided by you
It 1s dated today, I guess, or yesterday It does list a large number
of informational types of services that NOAA provides, as you
know Can vou identify which of those services has economic value
that might be 1n some way paid for by private industry?

Mr WiINCHESTER I don’t think I can go through the entire list
that you have there Those are primarily data sources What 1 can
wdentify to you are some possible products and services based upon
the value added on that data base you have which we believe has
an existing market or has a potential for a market

Certainly, for a number of years now, the value added industries
have been providing essentially all the oceanographic and marine
meteorological services and products to the marine industry, hike
the offshore industry, the transportation industry, the construction
industry on a direct basis as a consultant/chent We think that 1s
certainly proper, because I myself do not beheve that the Federal
Government should be providing specialized services to Exxon, for
example, and Exxon doesn’t either, so that 1s why they are willing
to pay for it

Now, we also beheve that some of what we call routing coastal
services, for example, routine meteorological forecasts for use by
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recreational boaters, small fishing boats, surfers, and people like
that who enjoy the recreation of the ocean, can be provided by the
private sector, and I believe there 1s a market for that You say,
where 1s the market? The market 1s to sell the service to one of the
commercial media, and the commercial media will advertise the
service and disseminate 1t and then sell advertising spots to recover
their costs Right now, that kind of information i1s not acquired di-
rectly from contact with the Government It 1s still primanly ob-
tamned through the commercial media 1n some way or other So, I
think there 1s a market which will let the Government get out of
that particular business

Others are coastal wave forecasts for offshore I am talking about
offshore, now, for general public We think that ocean temperature
forecasts for recreational boaters and people who use the near-
shore area, fishermen, and so forth, can be provided by the private
sector and the private sector can make a market from those serv-
1ces We are coming out with some kind of a color instrumentation
from satelhites which may identify where good fishing might be
We think the private sector can do that and find a market Marine
climatological studies—we think the private sector can find a
market for them Hindcasting, which 1s an after-the-fact develop-
ment of wave statistics for offshore industries, we think the private
sector can do

T}:iose are just some of the ones that we think the private sector
can do

Mr Saxton Just by way of wrapping up, can you indicate to us,
perhaps as a percentage or a number, what percentage of this list
you think has a market value?

Mr WincHESTER I don’t believe I can from that particular hst
you have, because as I say, I think that 1s primarily a data source
list 1nstead of a usable product list

Mr SaxtoN How would you find out? I think 1t 1s a great pro-
posal, but 1f we don’t——

Mr WincHESTER This 1s again one of the things that we expect
to come out of the series of meetings we are having We are talking
with the value-added industries to get their opinions on what they
can market and what they can sell But just for your information,
about 50 percent of the requests that have come into the Seattle
Center over the last year are for products in oceanography That
include such things as tides, beach conditions, waves, fishing condi-
tions, and so forth

Mr SaxtoN Mr Winchester, one final question just so that I am
sure I understand, you would have a data base, presumably a com-
puterized data base of some kind that someone interested, a corpo-
ration or an individual, would pay a fee to hook 1nto?

Mr WincHESTER That 1s right

Mr SaxtoN And all of this information would be available to
them for that fee

Mr WincHEsTER That 1s right, and providing that data base
would continue to be a Government responsibility

Mr SaxtoN Thank you

Ms Miguiski Mr Studds

Mr Srupps Thank you, Madam Chairman
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Mr Winchester, I am always surprised to find you here, since
you obwviously don’t believe that your agency ought to exist in the
first place I don’t profess to understand any more than anyone
else does here what 1t 1s you are about except that i1t sounds to me,
to use one of those ghastly words in your testimony, that it 1s pr1-
vatization of Government To listen to you, one would think that
there 1s nothing inherently governmental in anything your agency
or any other agency of Government does and that it 1s a damn
shame that we can’t get private industry to take it all over The
Government 1s somewhat of a nuisance, sort of an anachronistic
hangover It 1s easy to denounce, costly, cumbersome, and just a
general bother upon the public and 1t ought to be gotten rid of

This administration appears to be filling said Government with
people whose principal purpose 1t 1s to do precisely that I don’t
know why we still have a Department of Education We were
promised we would get rid of that I don’t know why we have a De-
p}elu'tment of Energy We were promised we were going to get rid of
that

It 1s quite clear that you would like to get rid of at least this seg-
ment of the Department of Commerce and, I assume, the rest of
the Department which does nothing but meddle around in what
private industry could clearly do better

I would hike to start with the more philosophical question of, 1s
thﬁre anything in NOAA that you think 1s inherently governmen-
ta

Mr WiINCHESTER Well, thank you, Congressman First of all, I
must say I don’t necessarily agree with your evaluation of my phi-
losophy

However, there are many things in NOAA that I think are 1n-
herently governmental In this whole Ocean Services Program, I
think 1n my oral statement here, I said that 1t was certainly inher-
ently governmental to operate the data collection

Mr Stupps Why? Why couldn’t private industry do that better?
Why shouldn’t they?

b Mr WiINCHESTER [ don’t think private industry can do that
etter

Mr Stupps How do you know? Why don’t we have a conference?

Mr WincHESTER Congressman, first of all, a data base, 1if 1t 1s
going to be useful, has to be a data base that 1s a long-term data
base It has to be controlled It has to be international There 1s no
way that you could expect to have consistent data that are consist-
ent with data from the rest of the world if 1t were done by private
companies I think that obviously has to be done by the Federal
Government, and we plan 1t would be done by the Federal Govern-
ment

The second thing 1n the Ocean Services Program that should be
done by the Federal Government and plan that it be done by the
Federal Government would be at the national centers The nation-
al centers are the ones that prepare what we call guidance prod-
ucts That means pressure maps and temperature maps and cur-
rent maps and tidal charts and also global modeling for weather
purposes These are all things, again, that apply to our entire
world, really, because 1t 1s all international This 1s where we work
with all the other countries, so as to have some consistency
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Those pieces of information, then, are passed to the regional cen-
ters under this concept which would be picked up by the value
added industry, and they would tailor those products and specialize
th%l;l for individual users, industrial users and some of the general
public

Mr Stupps Are you saying they are inherently governmental
because the collection of this data 1s difficult and complex and
international and global? Wasn’t 1t your agency that wanted to sell
the weather satellites?

Mr WINCHESTER Yes, I guess the administration proposed——
hMl“? Stupps Those are sort of international and global, aren’t
they

Mr WINCHESTER Yes, they are, but that was primarily selling
the operation of them and certainly the Government would be a
user of the data

Mr Stupps One of the last times we saw you 1n here, you
wanted to privatize the nautical charts; did you not?

Mr WiNcCHESTER No, sir

Mr Stupbps I could have sworn that 1s what we had our last en-
counter about

Mr WincHESTER No, sir I have never talked about privatizing
the nautical charts I have talked about certain functions and prep-
aration of nautical charts that can be done by the private sector
under contract with the Government under Government control
That 1s part of the A-76 program

Mr Stupps I don’t understand This incredible syllabus of yours
which we have copies of, contains a drawing of an ocean services
machine—I love 1t

Mr WINCHESTER Yes, we had an artist do that

Mr Stupps There 1s a machine here and something called a
value-added industry I used to think that was a tax Apparently 1t
1s an Industry It cranks it some more and out comes something
called products advisory services and user coordination

Mr WiINcHESTER That 1s right

Mr Stupps We will leave to you the implicit assumption that
the users are uncoordinated, but I don’t understand for 1 minute
what you said Let’s take a small example A few moments ago, you
said, I think 1n response to Mr Saxton, something about weather
forecasts or advisories for small boat fishermen and coastal boaters
of all kinds, and I believe you said, surfers—I have never seen a
surfer listen to a weather forecast You thought that the 1ssuance
of these advisories was a perfectly appropriate thing for private in-
dustry to do Is that rght?

Mr WINCHESTER Yes, sir, I do

Mr Stupps What 1s 1t that you do of any consequence that you
do that 1s 1napproprate for private industry to do?

Mr WINCHESTER Well, in the Ocean Services Program, as I ex-
plained, being responsible for the collection and maintenance and
quality control of the data base 1s

Mr Stupbbps Sc, you do that, and the public pays for that, and
then you give 1t to something called the value-added industry to
sell it at a profit?

Mr WINCHESTER Yes, I guess you could say to sell it at a profit
But what I am saying 1s——
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Mr Stupps Obwiously, that 1s what they are 1n business for

Mr WiINcHESTER Certainly, they are 1n business to make a profit
or they wouldn’t be 1n business But what I am saying, though, 1s
we are not just giving that to private sector corporations to make a
profit We are taking that burden off of the taxpayer to provide
that product

Mr Srtrubpbps You are taking off the taxpayer the burden of
having free access to what he has already paid for That 1s the
burden you are removing from the taxpayer

Mr WiINCHESTER Well, the taxpayer 1s entitled to that data base,
too, 1f he wants 1t

Mr Stupps And pays for 1t a second time

Mr WincHESTER If we are going to charge one customer for a
data base, I think you will find that there 1s a lot of legal prece-
dence that we have to charge all users and all requestors

Mr Stubps Suppose private enterprise doesn’t want to pick up
some significant portion of your services Then what?

Mr WINCHESTER If private enterprise does not want to pick up
some significant portion of our services and there 1s a real need for
1t, we will continue to do that within the Government That 1s why
I keep referring to this as a Government/industry partnership

Mr StupDs Are you suggesting there 1s a need for some of what
you do and not for others?

Mr WiINCHESTER I suspect that—well, I know that all the prod-
ucts and services that NOAA provides are not all of equal priority

Mr Stupps Are they all needed?

Mr WiINCHESTER I don’t know whether I can answer that ques-
tion 1n particular or not I guess 1t would be a hard question to
answer because 1t would probably depend upon whom you ask

Mr Stupbps I thought I would ask you You are running the pro-
gram

Mr WincHesTER Well, I suspect there are some services that are
not very valuable from an economic point of view

Mr Stupps Shame on you How long have you been running
them? Why aren’t you up here telling us to discontinue them?

Mr WINCHESTER I guess some of those are relatively small com-
pared to some of the big ones that take up more of our time

Mr Stupps Well, I know my time has expired, but I must ask
this question The original plan called for a center in Boston What
happened to the one 1n Boston, not that we want one after this?

Ms MikuLskl And Baltimore

Mr Stupps Yes, and Baltimore, let me say——

Mr SaxtoN There 1s one for Newark, NJ

Mr WINCHESTER Let me tell you where those came from They
came from the report of managers of the 1985 appropriations con-
ference We did not specify those other five centers I guess some-
body asked me yesterday, did I think five more was enough? I sus-
pect you could make justifiable arguments for having a center 1n
Boston, particularly if you can tailor the products and services that
the people on the coast need and figure out a way to do 1t economi-
cally I would be very much 1n favor of that

Mr Stupps The folks in Boston have a unique way of dealing
with items that they think have been unduly taxed, as you prob-
ably know
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Mr WINCHESTER Yes, sir I am sure everybody feels they are
unduly taxed, but we still have a tremendous budget deficit, so
there 1s something wrong somewhere 1n the economics

Mr Stupps I am sorry, Madam Chairman, for taking so much
time

Ms MikuLski Mr Miller, you now have your own time

Mr MiLLer Thank you, Madam Chairman

Ms Mikuiskl You also have your own center which the rest of
the committee envies

Mr MiLLer Well, Mr Winchester, since you were so eager to re-
spond earlier to Madam Chairman, now 1s your chance What did
you want to say 1n response to my opening statement?

Mr WINCHESTER In your opening statement, you said that you
hoped that if any of these centers were operated by the private
sector, that would increase other business 1n the private sector My
answer to that was going to be yes, we think 1t will I think the
reason for saying that 1s, as I briefly mentioned, over the next sev-
eral years, we are gomng to have an exponentially increasing
amount of data Somebody has to handle that data to make some-
thing out of it There are all kinds of things that people like myself
who are 1n this business can see that would be useful for new prod-
ucts and services and to develop other industries

Mr MiLLer Let me be very specific wath your center at Sand
Point If this program goes ahead, we hope that there will be fewer
employees eventually and, therefore, a lower burden on the taxpay-
er Can we assume that the value added industries that are going
to come and say we will do this or we will do that will be interest-
ed 1n locating where the center now 1s or very close to 1t?

Mr WINcHESTER My philosophy 1s that value added industry
cannot very well provide this service unless they are located where
the center 1s That 1s the purpose of the regional centers

Mr MiLLer That 1s what I am getting at As Congressman
Lowry who comes from an area very close to this center knows, we
have Sand Point always on the list of possible closures It may be a
good thing to close Sand Point The Navy moves out, NOAA 1s al-
ready there The question 1s, will there be possibilities of equiva-
lent employment?

One possibility lies with NOAA Obwviously, they are not going to
be Government employees under this program So, the question I
am getting at, are some of these value added industries likely can-
didates to want office space or facilities right there near the NOAA
station, and you are saying yes

Mr WINCHESTER | am saymng I am sure that they would want
office space nearby I guess 1n concept, just as a planning figure at
least, if the ocean service center at Seattle were to be operated or
Jointly operated by value added industry, we would expect about 10
Federal employees from the Federal side, but obviously that has to
be supplemented by more than 10 from the private sector side to
continue to provide the services

Mr MiLLEr Because they will be producing more services than
you are now producing?

Mr WINCHESTER Yes, sir

Mr MiLLer So, the theory 1s there will be more total employ-
ment
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Mr WiNcHESTER That 1s right Again, I repeat that I don’t quite
see how a value added company, say, in New York, could very well
provide services out of Seattle as effectively as a company 1n Seat-
tle can For your information, there are several good ones 1n the
Seattle area that I am famihar with

Mr MiLLer You have this conference going on this week here

Mr WINCHESTER Yes, sir

Mr MiLLer At the end of that conference, I assume you are
going to have more specifics on private companies that will be 1n-
terested 1n taking on some of these opportunities and you will have
a better 1dea of what companies might locate at a center?

Mr WINCHESTER Yes, sir, that 1s the purpose of these meetings
Our September 1 report will 1dentify all of those

Mr MiLLer OK I would be interested, after your conference, 1f
you could get back to us with more specifics on that, obviously, in
my case, with regard to the Seattle center but in terms of the po-
tential for this program 1n other cities as well

One more question Getting back to what Congressman Studds
was referring to, as I understand 1t, NOAA will continue to provide
to the public—excuse me—the value added company which takes
on these opportunities will be required to provide to the public at
no cost the general marine forecast Is that correct?

Mr WINcHESTER That 1s our tentative plan I keep talking about
its being tentative, because 1t 1s supposed to come out of all these
workshops

Mr MiLLErR So, the value added company, as I understand this
proposal 1n 1ts tentative form, 1s going to be providing to the public
or corporations and charging for products that NOAA 1s not now
providing primarily Is that the case?

Mr WincHESTER No, NOAA 1s providing most of these services
now Let me make one statement along those lines NOAA will not
relinquish the responsibility for providing severe storm warnings
and forecasts of events that threaten the safety of people and prop-
erty We think that 1s, again, a Government function

Mr MiLLer Well, then, do we have three categories of services
here? Category 1 would be services these companies or NOAA
would be providing free to the public Category 2 would be services
that you provide that they will be taking over that they will be
charging for, and category 3, which I thought was a big category, 1s
where they take your data and they massage 1t and they do their
marketing studies and they sell 1t 1n a form that hasn’t been put
on the market before Am I wrong in analyzing the three catego-
ries? Please correct me, 1f I am

Mr WiINCHESTER I don’t think you are basically wrong We may
have a little semantics problem First of all, the value added com-
panies now do and have been for a number of years, using NOAA
data bases, to provide products and services to industry, tailored
groducts, and services to industry An example 1s the offshore 1n-

ustry

Mr MiLLEr So, they are providing it i1n a form that NOAA
doesn’t provide 1t

Mr WINCHESTER That 1s rnight NOAA does not do that now and
would not think about doing that because that 1s directly providing
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service to a private corporation We don’t think that 1s a function
of Government

Now, what NOAA 1s doing, NOAA 1s providing the general day-
to-day coastal forecasts, wave conditions, and temperature condi-
tions We would like to see the private sector take that over, take 1t
from NOAA, and figure out how to get paid for it We suggest that
1t 1s through sales to the media, because that 1s not completely con-
trary to what 1s being done right now

Mr MiLLEr Thank you, Madam Chairman

Ms Mixkvuisgr Thank you very much, Mr Winchester The com-
mittee, Mr Shumway, myself and others, will submit to you and
your office some additional questions I would like to have a legal
opinion on comphance with the A-7T6 process, and we will be talk-
ing with you about that Thank you very much for your testimony
We look forward to seeing your September 1 plan

Mr WiINcHESTER Thank you, Madam Chairwoman We will be
very happy to respond to the questions you submit to us in writing,
and we certainly want to work with you as we develop this plan

Ms MikuLsgi Fine The record will remain open until those an-
swers are received

Now, the committee would like to call panel 2, both potential
providers and actual users of these ocean service centers Dr Ken
Ruggles, president of Global Weather Dynamics, and Mr Gordon
Hall from the Lake Carriers’ Association

Gentleman, would you step up to the witness table, please? Dr
Ruggles, with Hurricane Bob now converted into a tropical storm
but with weather warnings and alerts and so on having been very
much 1n the public’s mind, why don’t we start with you and your
experience and views on national ocean service centers

However, we welcome both of you and look forward to real pri-
vate sector participation

STATEMENT OF DR KENNETH W RUGGLES, PRESIDENT, GLOBAL
WEATHER DYNAMICS, INC, MONTEREY, CA

Dr RucGLes Thank you very much, Madam Chairperson and
members of the commuttee

I am president of Global Weather Dynamics, Inc We are a pri-
vate weather and ocean services company supporting a client base
with worldwide operations

I have tried to pose my comments by asking three questions
First, can the private weather and ocean services industry provide
quality support to end users? The second question I have asked 1s,
will the private service company be motivated to provide such serv-
ices” And then the third question 1s, should the Government step
aside and let us provide quality support to end-users?

Private weather and ocean forecasting compames not only can
but do provide quality weather and oceanographic services to sup-
port industry Presently, over one dozen U S firms advertise in the
Bulletin of the American Meterological Society as specialists 1n
ocean and marine support applications There are perhaps many
more who do not advertise 1n this particular journal

Private weather and ocean services companies now support off-
shore o1l and gas operators, shipping lines, construction companies,
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and other firms who have need for specialized services to support
and improve the safety and economy of their operations

The strength of a private sector company 1n providing these serv-
1ces derives from the fact that such companies are funded and op-
erated using private capital If a customer 1s willing to pay for spe-
cialized services, private companies can and do bring the best 1n
tecl:inology to bear rapidly and effectively to support customer
needs

The private company 1s financially motivated to achieve custom-
er satisfaction by providing quality support as an essential step to
success In a highly competitive industry If the private weather
service company does not have special concern for its clients’
needs, and 1f 1t does not exercise special care 1n responding to these
needs, 1t will fail and there are other compames to fill this need

The private weather and ocean services companies are staffed by
top notch professionals who bring the latest in technology and the
best 1n capability that science can offer to bear on customers’ prob-
lems

Given a continuation and growth of the past cooperation between
industry and the National Oceanic and Atmospheric Administra-
tion, wherein the Government provides for ocean data collection
and imtial processing of these data at national centers and the pri-
vate sector provides specialized ocean and weather products for
specialized users, our Nation has the very best solution in meeting
the public need

Looking to the next question, will the private weather and ocean
services companies provide quality support to end users®

The fact that we exist attests to the fact that private industry
will support end user needs However, the private sector must live
within a set of economic rules These rules require that a customer
pay enough for goods and services to cover our costs to provide the
services, pay our wages, and reward our investors for the use of
their money 1n creating the capability to provide the services

If the price represents fair value for services received, the cus-
tomer will pay If the customer will pay, companies like Global
Weather Dynamics, Inc, can raise mvestment capital and hire
quality staff The result 1s a quality service sector within our
nation meeting a public need with private funds

Without a customer commitment to pay, however, the economics
simply do not exist for private industry to support the public need,
and there can be no effective private sector

This brings us to the 1ssue of marketing Why would someone not
want to pay a fair price for the services? Either the need for the
service does not support the cost of the service, or the user can get
it cheaper elsewhere I submit that both forces are working 1n the
Government and private sector marketplace interaction today

Consider the case where there 1s a service even though the end-
user benefit from the service does not justify its cost One must
then ask the question why the Government, or anybody else, 1s pro-
viding the service The answer to this question 1s that without pric-
ing pohicies built around costs, the Government does not have a
way of truly measuring the value of the service and, therefore, 1its
ultimate utility Lacking a value measurement mechanism, well-1n-
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tentioned programs may not provide value and may result 1n a
clear waste of taxpayer money

The free marketplace 1s a very harsh but very good judge of serv-
1ce value When the end user 1s required to pay for the service 1n a
fair marketplace, either the mechanisms develop to compensate
service providers for the service, or the service disappears as use-
less

Another case 1s that where there 18 a clear need for service but
the private sector cannot participate because the Government pro-
vides the service either free or for a fraction of its true cost Under
these conditions, the private sector suppliers cannot compete with
the Government The potential customers rightly perceive that the
market value of the service 1s the Government price

So, the 1ssue of whether industry will provide quality service 1s
really not an industry choice Industry wants to provide quality
services Will the Government let our free market forces act so 1n-
dustry can provide these services?

The final question 18, Should the Government step aside and let
the private weather and ocean services industries support end
users”? My response 1s an unqualified yes

The basic problem, however, 18 that for those marketplaces
where private industry now can operate within the economics of
private enterprise, 1t 1s already doing so Because of my previously
hsted arguments, there simply 1sn’t a viable marketplace today for
a substantially expanded private sector participation That 1s not to
say that there may not be

Therefore, 1t would be patently unrealistic for the Federal Gov-
ernment to abandon its existing end-user service base without a
mechanism for reasonable marketplace adjustment to a commer-
cially provided service In considering options to make this happen,
1t certainly does not appear to be reasonable to expand the Govern-
ment provision of free end-user services except on a hmited experi-
mental basis to bring new technologies to market

It does appear reasonable for the Government to consider sub-
stantial price increases for end-user services phased 1n over time to
a point where the Government end-user customizing costs are fully
covered If there are still people paying for a service when this hap-
pens, I believe private industry will figure out a way to beat the
Government price and the market will automatically transition to
the private sector

Given 1ntelhigent cooperation between industry and Government,
I believe there 18 a path into the future which will meet the service
needs 1n oceanography for our Nation's users while keeping costs
in line 1n the Government

I wall be happy to answer questions

Ms Mikurskl Thank you very much, Dr Ruggles

We are going to hear from Mr Hall and then question the panel
as a panel

Mr Hall, we welcome your testimony I believe you are one of
the users of NOAA'’s services



24

STATEMENT OF GORDON D HALL, VICE PRESIDENT, LAKE
CARRIERS’ ASSOCIATION, CLEVELAND, OH

Mr HaLL Good mornming, Madam Chairman and committee
members

I ask that my previously submitted written statement be entered
1n the record, and I would like to read a brief summary

Ms Mikuiskr Without objection, so ordered

Mr HaLL Lake Carriers’ Association 1s strongly supportive of
the plan to establish an ocean service center for the Great Lakes
The Great Lakes mariner has the same urgent need for accurate
weather information and forecasts as the ocean mariner, and we
sometimes find that the required information on existing condi-
tions and forecasts for storm passage 1s not available to the degree
required National Weather Service forecasters have to spread
their expertise too thin among agricultural, highway, aviation, and
marine interests with the result, at times, that the maritime cus-
tomer 1s left with less than the product he requires to make essen-
tial decisions on whether or when to sail, what route to take, or
whether he should seek shelter from a passing storm system

A recent event will serve to illustrate the problems faced Earlher
this summer, deep draft shipping was halted for a time on the St
Mary’s River between Lakes Superior and Huron in upper Michi-
gan because a storm had caused water levels to rise so high that
the passage of a ship 1n a near shore channel might exacerbate the
flooding being experienced by shorefront property owners When
the National Weather Service was called for a projection on how
long before the waters would recede, the meteorologist could afford
hittle time to answer the query because he was extremely busy
tracing a dangerous system spawning tornadoes across northern
Ohio and southern Ontario

The service center concept 1s seen as producing the expertise
mariners require After coming to a full understanding of the
needs of the Great Lakes maritime community through improved
communications based on feedforward and feedback, staff members
at the service center will be able to give their undivided attention
to the needs of shipping with regard to ice forecasts, water level
{g{ctuatmns, and data on present and forecast weather on the

es

We believe that the conclusion reached by NOAA 1n 1981 that
the service center should be 1n Cleveland was a sound and practical
one based on good economics

Our members do not beheve that contracting with the private
sector for their weather needs can be classed as an improvement,
and at a time when Great Lakes shipping interests and the indus-
tries they serve are struggling for their very survival against for-
eign competition, they most assuredly do not need a proposal to in-
crease their operating costs

Lake Carriers’ Association asks that this subcommittee direct
NOAA to carry out the will of Congress expressed some years ago
to set up a Great Lakes service center

This concludes my summary statement

[Prepared statement of Mr Hall follows ]
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PREPARED STATEMENT OF GORDON D HaLL, Vice PRESIDENT/ TREASURER, LAKE
CARRIERS’ ASSOCIATION

Lake Carrers’' Association represents 15 United States-flag Great Lakes fleets
The 15 member fleets have a combined total of 98 vessels with a per-trip capacity of
2,414,827 gross tons of bulk cargo These vessels comprise more than 95 percent of
the tonnage of United States Great Lakes vessels and approximately 33 percent of
all United States self-propelled vessels of 1,000 gross registered tons or larger en-
gaged 1n the domestic trade

In 1970, Congress passed a bill officially recogmizing the Great Lakes as this na-
tion’s “Fourth Seacoast” Indeed the 95,000 square miles of water 18 a vast and usu-
ally beautiful area stretching over 1,200 miles inland from Montreal to the ports of
Chicago and Duluth However, due to the more shallow nature of the Lakes, the
passage of weather systems affects these bodies of water more quickly and to a
greater agree than the oceans Passing summer squalls in Lake Erie can transform
calm waters into eight-foot seas 1n minutes Passing spring and fall storms can un-
leash ocean-like fury and result in 20 to 30-foot seas for prolonged times to any of
the Lakes In recent years, each Great Lake has experienced 35 to 45 gales and up
to 13 storms per year Half of these occur in the months of October, November, and
December So 1t 18 that the members of Lake Carriers’ Association are vitally inter-
ested 1n the mmproved service to be derived from the establishment of an Ocean
Service Center on the Great Lakes

Great Lakes mariners are perhaps even more watchful and aware of weather con-
ditions than those of us on land There 18 no place to seek shelter i1n the middle of
Lake Superior when an unexpected storm appears on the horizon Not even the fast-
est ship can outrun a major storm In those cases, the crew and vessel must face
nature’s onslaught alone Of course, Great Lakes vessels are designed and built to
withstand known weather extremes and veteran bulkers and tankers have navigat-
ed through literally thousands of storms and gales without sustaining serious
damabgle, but good seamanship prompts masters to avoid heavy weather whenever
possible

Unfortunately, the present system of weather forecasting for the Great Lakes
does not always provide masters with sufficient advance notice of heavy weather
Lakes weather forecasts originate from one of four National Weather Service
Marine Weather Forecasting Centers Weather forecasts for Lake Ontario are pre-
pared 1n Buffalo, those for Lake Ene are prepared in Cleveland, Ann Arbor, Michi-
gan, forecasts the Lake Huron weather, and forecasts for Lakes Supenor and Michi-
gan are prepared in Rosemont, Illinois (near Chicago)

The four-office structure hinders coordination of weather forecasts, but another
equally serious problem exists The meteorologists at these offices are also responsi-
ble for aviation, farm, and recreational boater weather forecast The meteorologists’
multiplicity of responsibilities demands that they can be generalists rather than
specialists Lakes weather forecasting requires

Despite the unquestioned dedication of these meteorologists, ther division of
duties and lack of focus on the marine environment can produce inaccurate or 1ll-
timed weather reports As a consequence, crews and vessels saill into unexpected
heavy weather at times

Given the severity of Lakes weather conditions, Lake Carriers’ Association has
sought the establishment of a centralized Great Lakes Weather Forecasting Center
through the National Weather Service for several years Such a center would be
staffed with meteorologists solely responsible for Lakes weather reporting The ben-
efits would be far-ranging The safety and efficiency of commercial vessel traffic
would be 1ncreased

First of all, masters would have sufficient notice of hazardous weather conditions
and could steer clear rather than expose their crews and vessels to extreme weath-
er Additionally, valuable time and fuel could be saved by altering course to avoid
fighting high winds and currents Finally, our members’ vessels and the National
Weather Service already constitute a partnership as ships’ officers take observations
continously and submit them to the forecast offices With the advent of a central
Service Center, these forecasts would be a prime source of data for the staff person-
nel to use 1n their forecast process Personnel dedicated to the business of marine
forecasting would develop a closer working relationship—that essential ingredient
required m any successful venture

A centralized Marine Weather Forecasting Center would also put the Great Lakes
mariner on an even base with his ocean-going counterpart in terms of weather serv-
ices An Ocean Service Center 1s now operating 1n Seattle, Washington, with the re-
sponsibility of predicting weather and providing other National Oceanic and Atmos-
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pheric Administration services to the marine industry on the West Coast Addition-
?_% Ocean Service Centers have been authorized for the East Coast, Gulf Coast, and
awan

As this nation’s “Fourth Seacoast,” the Great Lakes deserve equal treatment
Mariners who have served on both the Lakes and oceans can attest that Lakes
weather conditions rival those storms and gales encountered on the high seas Fur-
thermore, Great Lakes commerce 1s every bit as important to this nation as the
ocean-going merchant marine and certainly merits the same consideration afforded
the salt-water trades

The Ocean Service Center for the Great Lakes will be organized to meet the most
significant needs of our mariners—improved weather forecasts The safety of both
commercial and recreational navigation on the Great Lakes will be enhanced innu-
merable times

At present, navigation interests receive broadcasts of current and forecast condi-
tions which include information on wind, sea conditions, and visibility and observa-
tions made at various locations around the Lakes Warnings of impending gales or
storms are included This information should continue to be provided

Of most value to our members would be twice a day receipt of synoptic charts, one
showing present conditions, one for 12 hours later, and one for 24 hours later In-
cluded should be a projection of the paths weather systems are expected to follow
and their speed of advance From these depictions, mariners would be aware of
storm cells moving toward the Lakes If the storm was going to pass over or near
the Lakes, broadcasts of storm progress every four hours would be desirable Receipt
of weather chartlets showing current wind speed and direction at all reporting sta-
tions would be very helpful

Lake Carriers’ Association believes that the establishment of an office on the
Great Lakes, dedicated to meeting the needs of the mariner, would be an aid 1n en-
suring that these needs are met The staff of such an office would promote a better
haison with the maritime user by furthering communication between the producer
and consumer of the maritime weather product When serious storms track across
the Great Lakes, a dedicated staff could give its attention specifically to the infor-
mation so essential to shipping interests instead of having to satisfy the needs of
farm, aviation, state highway, and shipping interests as 1s presently the case A con-
cise marine forecast would be available to the mariner during the 48 hours or so 1t
takes a storm to cross the Great Lakes

The major service our industry seeks from an Ocean Service Center 1s improved
central weather forecasting We don’t care 1f 1t 15 called a Great Lakes Service Unit
or an Ocean Service Center Certainly services of such importance as 1ce forecasts
and water level information could also be administered from a central location—but
if we don’t get the centralized weather service, we urge the Administration to not
waste any money centralizing NOAA services of lesser year-round importance

With most shipping concerns headquartered in Cleveland, Ohio, and as we are
given to understand that the existing facihities of NOAA 1n Cleveland can accommo-
date the added staff and equipment, 1t would seem that Cleveland would be the
most logical site for the function John Byrne, NOAA Administrator, stated in 1981
that review of a number of options concluded that Cleveland was the best choice

Liaison between weather officials and their customers would certainly not be fos-
tered by a separation of several hundred miles It should also be recognized that
industry and the United States Coast Guard sponsor several meetings a year In
Cleveland and expenses for NOAA attendees would be minmimized 1if they were head-
quartered 1n Cleveland Other than this important economic and practical view of
where to establish the much needed function, Lake Carriers’ Association has no
view as to preferred location

On the subject of “privatizing” operation of the Ocean Service Center Program,
the Association members are opposed on two scores Most important, the forecasting
of weather requires all the technology which can be mustered, and even with the
vast resources of the National Weather Service, the product 15 sometimes found
wanting, through no fault of the professionals which staff the Forecast Offices It 1s
assuredly a complicated and, I assume, frustrating science The federal govern-
ment’s one goal 1n making a change should be to provide a better service Our mem-
bers do not believe for an instant that privatizing the service will enhance that goal
Qute the contrary!

Secondly, the last thing American shipping interests need today 1s an “innova-
tion” which will 1ncrease costs and further reduce the competitiveness of United
States fleets vs the fleets of foreign nations This privatization 1s just another way
of adding costs to the marine industry We already pay enough taxes to get weather
services
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A more expensive product of lesser quality certainly seems to be sufficient reason
why the concept should be abandoned without further expenditure of federal funds
Another factor which should be considered 1s the international fleet of up to 75 ves-
sels which may be on the Great Lakes at any one time These vessels calling from
countries all over the world are used to receiving weather 1nformation from govern-
ment sources 1n their own countries Would they have to contract on each trip into
the Lakes for weather data from private sources?” This would not seem to make
Great Lakes trade more attractive to these foreign interests

Additionally, there 1s a Canadian fleet on the Great Lakes which approximates 1n
numbers that represented by Lake Carriers’ Association

NOAA, at the request of the Administration, has dragged their heels on the im-
plementation of a Congressionally authorized Service Center on the Great Lakes
Now we hear a lot on the privatization of the Centers and meetings around the
country to test this concept We believe that this 1s another OMB effort to circum-
vent the will of Congress which has recognized the safety importance of Ocean Serv-
1ce Centers We ask that this Commuttee tell NOAA to get on with the job—set up
the centers—stop dragging your feet

Thank you for the opportunity to express the views of our members

Ms Mikuiskl Thank you very much, Mr Hall

Moving right along to questions, first a few questions for Dr
Ruggles and then for you, Mr Hall

Dr Ruggles, your company gets marine information from NOAA,
refines 1t, packages 1t, and sells 1t to special users You add value to
the information My question to you 1s, No 1, do you pay anything
for the information you get from NOAA and, also, if you had to
pay the real cost of generating that information, could you survive
1n your business?

Dr RuccrLes To answer the first question, yes, we do pay a fee
to NOAA for the information we receive from NOAA It 1s a fairly
small fee If we paid the full value for the cost, my company or any
other company could not survive

Ms MikuLskl So, essentially, you pay a user fee but you don’t
pay the total

Dr RugGLes That 1s correct If we had to pay the full cost, we
would, 1n turn, have to pass that full cost onto our end-user clients
If our end-user client 1s, let’s say, a Nation’s shipping firm, they
would have to pay that cost also Our only value and our only
profit 1n the operation 1s the value-added increment that we pro-
vide to the service

Ms Mikuiskr That 1s an interesting concept If you had to pay
for the full cost, 1t would certainly add to the Federal Treasury,
but as you pass that on to finally the end users, 1t would be infla-
tionary, and therefore the impact on the economy would be nega-
tive

Dr RucGcLEs It 1s not an issue of inflation 1 just don’t think the
customers could afford i1t This gets down into the whole 1ssue of
why we have weather services and why we have private weather
services

Weather services, Government weather services, are proper
They provide for the general public safety and the general public
need However, there 1s a whole family of weather and ocean serv-
1ces which serve the economic need of specific indivaiduals or specif-
1c industries, such as the shipping industry These services provide
value to those industries in meeting that economic need We 1n the
value-added industry provide our service by catering to that specif-
1c economic need of an industry segment, such as fishing, general
shipping, offshore construction, and so forth
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Ms MikuLskl You have testified that there 1sn’t a viable mar-
ketplace today for substantially expanded private sector participa-
tion 1n providing these marine products Would your company have
any 1nterest 1n contracting with NOAA to operate an ocean service
center or to market marine products that you do not currently pro-
vide customers and what would be the rationale?

Dr RuGGLEs Yes, there are several points there One 1s contract-
ing Of course, as a private company, we would be interested 1n
contracting with anybody who found our services of value

On the 1ssue of providing the services, to us 1t gets down to a
simple matter of economics If there 1s somebody who 1s going to
pay us for the services or if we can find a way to market the serv-
1ces so that we can pay for our costs of operation and still provide
the services, we will do 1t

Ms MikuLskl Thank you

Mr Hall, first of all, I think we all recognize that the Great
Lakes 1s the fourth seacoast of the United States, and we thank
you for sailing 15 cargo fleet ships under an American flag, a US-
flag fleet with U S mariners on 1t

Our questions are twofold What services do you receive from
NOAA 1n terms of the conduct of your business and what do you
think you need in terms of the delivery of your services? Would
you be willing to pay for them or able to pay for them through the
private sector? You have heard the testimony I am trying to get a
picture of what you need, what you get from NOAA, what you get
from NOAA that 1s free, and what you would go to the private
sector for

Mr HaLL One correction, Madam Chairman We have 15
gember companies sailling roughly 60 vessels under the American

ag

Ms Mikuiskt Oh, I am sorry I underestimated that I wish I
could build 45 more ships for the American fleet just by correcting
an error

Mr HaLL We wish we had more ships sailing, too That was the
case a number of years ago, and 1t has been on a steady decline

Currently, we get forecasts for routine weather We share the
forecasts that come out for the recreational boater, anything that
1s provided for the agricultural interests, and we get storm warn-
ings, advisories as gales and storms come near and pass through
the Great Lakes We get a good product, but we think there 1s
room for improvement 1n that product

As I ponted out, the meteorologists, capable as they are 1n pro-
viding that product, have so many masters to serve that we don’t
think they can analyze an approaching storm to the degree that we
require We would like to see a synoptic chart made available twice
a day that would show the approaching systems, their speed and
direction of movement, and if there were a storm system of consid-
erable consequence going to come near the lakes, we would like to
see broadcasts on those kinds of experiences every 4 hours

We do not think, 1n the economic climate that we are 1n today,
that there 1s any eagerness on the part of any of our members to
pay for any service

Ms MikuLskl That gives me a picture of it I would hike to have
my committee pursue some of these questions
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Mr Shumway?

Mr SHumMwAY Thank you, Madam Chairman

Dr Ruggles, we have been here in the committee room during
the prior testimony of Mr Winchester, and I think you heard him
describe, as we did, the proposed partnership between the Federal
Government and the private sector As he described that partner-
ship, I think he talked about data being gathered and made avail-
able by the Federal Government and then put 1n the hands of the
private sector for massaging and then sale to the public

After I heard your testimony, it sounds to me like that process 1s
indeed going on Do you share that conclusion? You apparently get
date, massage 1it, and sell 1t to the public 1n the form of what you
have referred to as specialized services

Dr RuccGLes It has been going on for years As I say, there 1s a
very vital industry out there providing such services

Mr SHuMwAY As you heard Mr Winchester testify, was there
something 1n his testimony that indicated to you that perhaps
there are some horizons that we have not yet met or some new op-
portunities that may be just around the corner?

Dr RucGGLES I really don’t know how to answer That 1s specula-
tive Let me come at 1t a little differently

I think the real 1ssue 1s that the Ocean Service Centers represent
a new thrust for Government The intent of an Ocean Service
Center 1s very good, the idea of trying to improve our country eco-
nomically and improve the safety of our people who have to work
on the sea or around the sea, 1s very good

I think the debate, from my point of view, focuses around the
1ssue what 1s the role of an Ocean Service Center I would make
the point that if an Ocean Service Center exists to better the eco-
nomic capability of selected segments of our society rather than the
society at large, I would question why 1t should exist at all, because
this 1s indeed the role that private industry has filled

Mr SHumway All nght 1 wanted to ask specifically about
Ocean Service Centers, and I think you have answered part of my
question But I notice 1n your testimony you have a statement that
says, “given the past cooperation between industry and NOAA
wherein the Government provides for ocean data collection and 1ni-
tial processing of these data and the private sector provides special-
1zed ocean and weather products for specialized users, our nation
has the very best solution 1n meeting public need ”

Having said that, if indeed we have that very best solution, why
do we need Ocean Service Centers to provide for the public need 1f
we already have 1t?

Dr RuccLes That 1s fundamentally the question I would raise I
would have to agree with Mr Hall here to the degree that there 1s
a need for our country and our government to provide warnings
and public safety information to meet the general public need
However, I would make the point that when 1t comes to figuring
out the most economically efficient way to route the ships that Mr
Hall represents or the most cost-effective way to run that entire 1n-
dustry, I believe that 1s 1n the domain of the private sector, and I
think we can fill that need admirably

Mr SHuMwaYy Mr Winchester said, I guess, that there are two
objectives 1n setting up Ocean Service Centers, to provide weather

56-745 0—86—-2
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forecasts and warning services to the public and then to improve
delivery of ocean information products and services Do you believe
those objectives could be met through the private sector?

Dr RuccLEs The 1ssue of the safety of the general public 1s a
public charge of our Government The issue of delivering services
and supporting individuals who have individual needs, I believe,
can be better met by the private sector

There are many ways In fact, I attended a conference up at the
opening of the Seattle center I recall a comment being made at the
time where there was a disparaging remark made about the fact
that there 1s some private individual who 1s printing up little tide
tables that he sells for a nickel to fishermen This one person was
making the statement, good heavens, why should we as taxpayers
have to pay this guy a nickel for these hittle tide tables that he 1s
passing out Why not have the Federal Government do 1t? My God,
that guy with his hittle nickel tables that he was selling for public
relations or PR was saving the Government, in my view, quite a bit
of money That 1s what the private sector should have been doing

Mr SHumMway Mr Hall, in your testimony, you gave the exam-
ple about the problem on the St Mary's River and the fact that
you were unable to get the kind of advice you wanted there be-
cause there was a tornado moving elsewhere across the country
Wouldn't that scenario always be applicable?

In other words, it seems to me that any kind of ocean data
source 1s always going to be subject to being called to divert its at-
tention elsewhere to give 1ts resources and energies elsewhere 1f
there 1s a storm or a particular emergency elsewhere In that kind
of case, unless you just have a whole plethora of people standing by
ready to give you advice on the St Mary’s River even at a time
when there might be an emergency elsewhere, I don’t know how
we are going to avoid that

It particularly strikes me that we are not going to avoid that
kind of problem just by Ocean Service Centers per se Granted,
they do provide storm warnings They provide a means of better
delivering services, but I am not sure that I see a cause and effect
relationship between your problem and what we have discussed as
Ocean Service Centers 1n meeting that problem

Mr Haur Our understanding, which may or may not be correct
and i1n all lhkelthood 1s partially correct, of the Ocean Service
Center 1s that 1t would be a group of experts, and I am not sure of
the size of the staff, who would devote their attention to nautical
matters Tornadoes moving through one or another corner of the
Great Lakes or other regions of the country would continue to be
handled by the local weather forecast offices that we know today

The Ocean Service Center would take care of a storm that had
particular significance to maritime 1nterests and track it and keep
the mariner informed of the likely consequences and path and se-
verity of this storm For things that had more consequence for the
landlubbers, 1f you wall, those would continue to be handled by the
local forecast offices

Mr SHuMwAYy When there 1s not a storm, though, facing mari-
ners, those who are standing by ready to give that information, do
they have any other function to perform? In other words, I am
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wondering 1if there really 1s an on-going function for them outside
of the storm warning context that 1s important to you

Mr Harr I think very definitely that there are times they are
going to be busier than others, and I can speak better for the Great
Lakes than I can for other areas Every area has its own peculiar-
ities In the winter, we have 1ce conditions that they can turn their
attention to In the summer when, normally, the kinds of storms
that come through are not a hazard to our member companies and
their large vessels, afternoon squalls come up across Lake Erie and
the other Lakes which have a good deal of consequence and should
be handled from the ocean center concept instead of from a local
area because 1t may have started in Lake Michigan, but 1t 18 going
to come across southern Michigan and then 1t will be of conse-
quence 4 to 6 hours later in the western waters of Lake Erie

Admattedly, these folks would be busier at times than others, but
I think there is some meat 1n the nautical sense that they can give
and a service they can perform

Mr Smumway So, you are looking for that specialized kind of
service that Dr Ruggles speaks about, but because of the fact that
you already have your backs to the wall, you don’t want to pay any
increased cost for 1t as Dr Ruggles would necessarily have to re-
quire if he were providing 1t

Mr Harr I think that 1s a correct perception

Mr SHumway Thank you

Thank you, Madam Chairman

Ms Mikuiskl Thank you for thorough questions

Mr Hughes, do you have any questions 1n this area?

Mr HugHes Thank you, Madam Chairman

lI want to welcome the panel I just have one question of Dr Rug-
gles

I gather from your testimony, Dr Ruggles, you believe that the
answer 1s to let the private sector do it, that they are capable of
doing 1t, that 1t would be unrealistic for us to cease providing that
service until we have increased the user fees so that 1t would be a
smooth transition Is that basically your position?

Dr RucGcGLEs That 1s one way of stating 1t Basically, those of us
in the private sector are driven by the economics of the market-
place If there i1s a marketplace there, we can provide a service
The 1ssue 18, how do you create that marketplace?

There are several ways of creating it One 1s for the Government
to provide user fees for the specialized services that it provides to
meet 1ts customers The other way 1s to just back out of the mar-
ketplace and leave the existing customer base high and dry and I
don’t think that 1s very realistic

Mr HucHEs So, the answer 1s to increase the cost of that service
so 1t 18 more comparable with the cost of providing the service so
that the private sector can compete effectively

Dr RucGGLEs Yes, direct user fees for specialized services

Mr Hugaes Thank you

Ms Mikuiski Thank you, Congressman Hughes

Mr Miller?

Mr MiLLer Thank you

Listening to this discussion, I get the impression Dr Ruggles sees
this marketing opportunity and sees the selling of services and Mr
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Hall, the potential customer, doesn’t see himself or his company
buying the services

Dr RuccLes Well, of course, that was the point I was trymng to
make 1n my testimony Mr Hall 1s used to receiving his services
for nothing So, the value of the service in the marketplace today 1s
nothing Mr Hall has a reasonable perception which, from an eco-
nomic point of view, makes a great deal of sense My gosh, if I
don’t have to pay for it, why should I pay for 1t?

The position that I come from 1s that that the service has value
and that 1t has substantial value If it 18 to be provided, Mr Hall
should pay for the service If he doesn’t pay for the service, then
perhaps the service shouldn’t be provided at all

Mr MiLLEr Ultimately, you are suggesting that maybe Mr Hall
will find that he has more need than he thought and will pay for 1t
or else he won'’t pay for 1it, in which case, you won'’t provide 1t

Dr RuccLEs That 1s exactly right

Mr MiLLER And you will have to find other customers

Dr RucGLes That 1s exactly rnight, or I won't find any customers
and the service will not be provided at all

Mr MiiLer Yes, Mr Hall?

Mr HaLL We think we do indeed pay for the service today as
taxpayers The member companies all pay taxes, and the employ-
ees that they have on board their vessels all pay taxes, and we
think we are paying for the service

Mr Mmier OK Do you, Dr Ruggles, concur with Mr Winches-
ter’s conclusions that, one, if we go ahead with this type of plan,
the net addition of employees 1n the private sector 1s likely to
exceed the reduction of employees 1n the Government sector and,
two, that those private employment opportunities will be located as
near as possible to these ocean centers?

Dr RuccLes I don’t think I could support or agree with that
view particularly

Mr MiLLer Why not?

Dr RucgrLes No 1, the premise of private industry 1s that 1n a
competitive environment, we can find a better and cheaper way to
do a job When we take on that premise and if you believe 1n that
premise, as I do, then the consequence of that premise 18 I am
going to find a better, cheaper way to do it, which means fewer
people, lower costs——

Mr MiLLeEr But aren't you going to find, under this system, 1f
you were producing the exact same services—you are saying you
would do 1t with fewer employees and I understand that—but the
premise here 1s that companies such as yours and other companies
will, through their marketing, come up with services through tai-
loring this data base that——

Dr RucGLEs Create new markets?

Mr MiiLEr Yes, and therefore there will be a net gain 1n em-
ployment

Dr RucGLes That indeed would be a hope, and I would hope
that would happen However, to sit before you, Mr Miller, and
state that with conviction I would have a hard time doing

Mr MiLLErR Yes, the last question, do you agree with Mr Win-
chester that if a value-added company gets involved here that be-
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cause of the service that they are going to want to locate as close to
the service center as possible?

Dr RuGGLEs I can’t agree with that at all I think I would
rather locate as close to the customer as possible, whoever that cus-
tomer may be If the customer 1s near your service center, Mr
Miller, I would like to be there, but 1t 1s where the customer 1s

Mr MmLEr OK Of potential customers, are universities poten-
tial customers?

Dr RucGLEs No, unmiversities are more 1n the R&D side of the
business and, characteristically, I end up being a customer of a uni-
versity

Mr MiLLer OK Thank you

Thank you, Madam Chairman

Ms Mikurskr Thank you very much, Mr Miller

We would like to thank the panel for their testimony and in-
sights as we proceed 1n these deliberations

This adjourns this particular oversight meeting of the committee
However, the record will remain open for additional questions

The committee 1s adjourned

[Whereupon, at 11 19 am, the subcommittee recessed, to recon-
vene subject to the call of the Chair ]






ABANDONED SHIPWRECK ACT

TUESDAY, OCTOBER 29, 1985

Housk oF REPRESENTATIVES,
SuBcOMMITTEE ON OCEANOGRAPHY,
COMMITTEE ON MERCHANT MARINE AND FISHERIES,
Washington, DC

The subcommittee met, pursuant to call, at 10 am, 1n room 1334,
Longworth House Office Building, Hon Barbara A Mikulsk:
(chairwoman of the subcommittee) presiding

Present Representatives Foglhetta, Hughes, Ortiz, Shumway,
Saxton, and Bennett

Ms Mikursgl Good morning, everyone In the interest of time, 1f
everyone could take their seats, it would be most appreciated

The committee will be formally convening 1n a few seconds, and
we wish to move as exPedltlously as we can, as we must vacate this
room no later than 1 o’clock for another hearing

OPENING STATEMENT OF HON. BARBARA A MIKULSKI, A US.
REPRESENTATIVE FROM THE STATE OF MARYLAND, AND
CHAIRWOMAN, SUBCOMMITTEE ON OCEANOGRAPHY

Ms Migkulskt The Subcommittee on Oceanography now 1s 1n
formal session to consider HR 3558, the Abandoned Shipwreck
Act I would also like to welcome my colleagues today, and particu-
larly to welcome the members of the full committee, and Mr Ben-
nett, who 1s the bill’s sponsor

We are 1n an exciting new era for exploring the oceans In fact
there are those who say that it 1s the oceans that are our fourth
planet, or another additional planet New technology developed for
scientific activities 18 now also being used to locate and remove
treasures long buried under water Current law affecting these ac-
tivities 18 admuralty law which allows salvors to keep what they
find from shipwrecks

Today, however, people are asking 1s 1t appropriate and are voic-
ing concern whether historic shipwrecks need to be treated 1n a dif-
ferent manner Today, this hearing will look at how the entrepren-
eural activities of treasure hunters, using new technology, can be
reconciled with preserving and protecting our historical heritage

In the last decade, we have seen the birth and development of
many new technologies We now have manned and unmanned sub-
marines which can take us to the bottom of the oceans We have
equally impressive sonar, which can draw pictures of what 1s on
the ocean bottom, and we have diving equipment which gives
divers freedom to explore the ocean’s treasures

(35)
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Surely, we have shown that you cannot only buy American, you
can build America, and these new technologies have shown new
possibilities for new jobs 1n our society

However, this technology which has led to new entrepreneurial
activities, leads us to new issues The number of shipwrecks we
find each year 1s increasing dramatically, and attracting more
treasure seekers Herein, however, lies a dilemma between an ar-
chaeological tradition, and the entrepreneurial tradition

We need to ask, do these belong to the common heritage of man-
kind, or 1s 1t simply a matter of finders keepers, losers weepers
Historicsites on land, such as the great pyramids i1n Egypt, are pre-
served for study and the enjoyment and education of future genera-
tions One of the questions before us today 1s whether we should
provide the same protection to underwater archaeological discover-
1es

This new technology 1s dazzling, and I am glad that we have 1n-
vented 1t here 1n America, and also 1n cooperation with our foreign
alles We welcome the dilemma that faces us We know we have
entered 1into a new era of exploration which causes us to ask what
kind of law do we need for a framework for the future

We believe we need a contemporary legal structure for a contem-
porary soclety based on new technology We are here today to ad-
dress this dilemma Should we continue the present finders keepers
tradition, or should we take some steps to protect historically im-
portant sites? Is the present law working or not?

We will hear testimony from witnesses with differing views
based on their own experiences, and I look forward to a spirited
discussion on this 1ssue The legislation we are considering today
does that It removes certain shipwrecks from admiralty jurisdic-
tion, and gives the States jurisdiction over them The shipwrecks
affected by the bill would be those in State waters, generally
within 3 miles of coastal land, which are buried on the bottom, 1n
coral, or are listed or eligible for listing on the national historic
register of historic places

As we proceed, I know that this subcommittee 1s going to wel-
come men and women of science, people who have shown that they
can combine the scientific tradition with the entrepreneunal tradi-
tion Today, we are essentially hearing about two separate paths of
the American way I know that this subcommittee would like to
thank you for the marvelous work you have already done and look
forward to the guidance that you can provide us 1n creating an ap-
propriate framework for the future on this 1ssue of law

[The prepared statement of Ms Mikulski follows ]

PREPARED STATEMENT OF HON BARBARA MIKULSKI, CHAIRWOMAN, SUBCOMMITTEE ON
OCEANOGRAPHY

I would like to welcome my colleagues of the Oceanography Subcommittee to
today’s hearings on HR 8558, the Abandoned Shipwreck Act I would also like to
welcome members of our full committee, Congressman Bennett, who 1s the bill’s
sponsor 1n the House, and Congressman Ortiz

We are 1n an exciting new era for exploring the oceans New technology devel-
oped for scientific activities 1s now also being used to locate and remove treasures
long buried under water Current law affecting these activities 18 admiralty law
which allows salvors to keep what they find from ship wreckes Today, however,
people are questioning this practice and voicing concern that historic shipwrecks
need to be treated in a different manner
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The legislation we are considering today does that It removes certain shipwrecks
from admiralty jurisdiction and gives the States jurisdiction over them The ship-
wrecks affected by this bill would be those in State waters (generally within three
miles of coastal land) and which are substantially buried 1n the bottom, or 1n coral,
or listed or eligible for listing 1n the national register of historic places

This hearing today will look at how the entrepreneuarial activities of treasure sal-
vors, using new technolocy, can be reconciled with preserving and protecting our
historical heritage

In the last decade, we have seen the birth and development of many new technol-
ogies We now have manned and unmanned submarines which can take us to the
bottom of the oceans We have equally impressive sonar, which can draw pictures of
what's on the ocean bottom And we have diving equipment which gives divers free-
dom to explore the oceans treasures

This new technology had led to new entrepreneurial activities and new types of
science The number of shipwrecks we find each year 1s increasing dramatically and
attracting more treasure seekers Herein lies the dilemma between archeological
tradition and the entrepreneurial tradition

Historic sites on land, such as the great pyramids of Egypt, are preserved for
study and the enjoyment and education of future generations One of the questions
before us today 1s whether we can provide, and whether we should provide, the
same protection to undersea antiquities

The dazzling nature of our new technology used for finding shipwrecks presents
us with equally dazzling dilemmas We have entered into a new era of exploration
which raises the question of whether our law 1s as contemporary as the technology
we are using

We are here today to address this dilemma Should we continue the present “find-
ers-keepers” tradition, or should we take some steps to protect historically impor-
tant sites? Is present law working, or not” We will hear testimomy from witnesses
with conflicting views based on their own experiences with shipwrecks I look for-
ward to a spirited discussion on the 1ssue

At this time, I would hike to ask Mr Shumway if he has any opening remarks

Ms Mikursklr The committee would now turn to Mr Shumway,
the ranking minority member, to see if he has an opening state-
ment

OPENING STATEMENT OF HON NORMAN D SHUMWAY,AUS
REPRESENTATIVE FROM THE STATE OF CALIFORNIA

Mr SnumwAy Thank you, Madam Chairman

I would hke to join with you in welcoming all of the witnesses
who have been scheduled to testify before this hearing this morn-
ing, and commend you for your interest 1n this subject, and holding
this hearing to find out some answers to questions that we have

This morning we are considering a bill which 1s designed to pro-
tect abandoned historic shipwrecks so that their archaeological,
cultural and historic significance can be preserved for generations
to come While this 1s certainly a worthwhile objective, and the au-
thors of the bill are to be commended for their efforts, I think 1t 1s
imperative that this subcommittee make certain that enactment of
shipwreck legislation will achieve this desired objective 1n a reason-
able manner without preference to any particular interest group

I am concerned, Madam Chairman, that enactment of HR 3558
as presently drafted may indeed raise more legal and policy ques-
tions than 1t solves For example, the three criteria laid out 1n the
bill as to which shipwrecks qualify for State jurisdiction seem to
me to invite considerable question and may well lead to a great
deal of litigation and unanswered questions in the future

Furthermore, if we are truly concerned with the protection of
historic shipwrecks what assurance do we have by giving States
legal carte blanche that they will regulate in a more balanced
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manner or even 1n the best interests of the shipwrecks As well, I
question, why do we necessarily need to give States title to these
historic ship-wrecks to mnsure their protection?

Perhaps of greatest concern to me, Madam Chairman, is that en-
actment of HR 3558 may actually prove to be a disincentive for
divers and salvors to explore and find new discoveries of ship-
wrecks 1if their fear 1s that heavy State regulations and ownership
will prevent them from recovering their find There has to be some
degree of incentive preserved for this kind of activity If indeed
States exercise that kind of role, how then will archaeological 1n-
terests be served if shipwrecks, 1n the name of archaeology, are left
undiscovered or unexplorable by the general public?

While 1n my mind this bill, as presently drafted, may have these
certain problems, I remain open-minded toward the need for legis-
lation I don’t believe that the concerns of the archaeological com-
munity, the sport divers and the salvors are necessarily unreconci-
lable or even mutually exclusive Perhaps an amendment to Title
46 of the Umted States Code which deals with maritime law might
be appropnate to spell out proper and archaeologically acceptable
salvaging guidelines This would insure private salvaging rights
under admiralty law, and still preserve the historic and cultural 1n-
tegrity of valuable shipwrecks In any case, Madam Chairman, I
look forward to this morning’s hearing, and I again welcome our
witnesses Thank you

Ms Mikuisgr Thank you, very much I think your testimony
even more precisely lays out some of the legal concerns that we
have The chair would like to recognize for an opening statement
the gentleman from Texas, Mr Ortiz, who we know also has a
great deal of interest 1n this bill

Mr Ortiz

OPENING STATEMENT OF HON SOLOMONP ORTIZ,AUS
REPRESENTATIVE FROM THE STATE OF TEXAS

Mr Ortmiz Thank you, Madam Chairwoman It 1s my pleasure to
take this opportunity to produce at this point 1n the record the tes-
timony of House majority leader Jim Wright, who had planned to
be here this morning to speak on behalf of this bill, which many of
us 1n Texas, members of the Texas delegation, are supporting

I also like to present this other statement 1n support of HR 3558
from Texas State officials, including Gov Mark White You will be
hearing from two witnesses from Texas, and we are very proud
that they are with us today, and they do have very impresive cre-
dentials They are Dr George Bass, director of the Institute of Nau-
tical Archaeology at Texas A&M University, an institution which
has a worldwide representation 1n its field, and Dr Fred Wendorf,
chairman of the Texas Antiquities Commtttee and the Henderson-
Morrison, professor of pre-history at South Methodist University

I am also happy to welcome the other witnesses 1n the different
panels that will be testifying this morning Madam Chairman,
thank you very much

Ms Mikuiskr Thank you, and with unanimous consent, the tes-
timony of Congressman Wright 1s entered into the record Hearing
no objection, 1t 18 so ordered
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[The statement of Mr Wright follows ]

STATEMENT OF MAJORITY LEADER JiM WRIGHT, A U S REPRESENTATIVE FROM THE
StATE OoF TEXAS

Madam Chairwoman First, let me congratulate the Subcommittee on Oceanogra-
phy for 1its efforts on behalf of HR 3558, the Abandoned Shipwreck Act This new
bill incorporates some important principles concerning our nation’s “‘drowned” cul-
tural heritage with which I am happy to associate myself as a co-sponsor The state
of Texas has also gone strongly on the record in support of the bill, both individual-
ly and as a member of the Coastal States Organization, which has passed a resolu-
tion supporting historic shipwreck preservation legislation

Second, let me state how essential this bill 15 and how sumple its purpose New
technology such as magnetometers and sonar beams have almost overmight opened
up to recovery many more historically important shipwrecks than has ever been
possible before Questions of salvage, ownership, use, and preservation are being
raised 1n the federal courts, many of which have upheld the vahdity of state control,
while others have upheld the ‘“finders keepers” tradition of admiralty law Thus,
there 1s a need to establish a clear federal policy on historic shipwrecks which can
be followed by both the states and the courts

At the heart of the provisions of this bill 1s our nation’s responsibility toward 1its
cultural heritage Twenty-six states already have laws on their books concerning
historic shipwrecks Congress historically has consistently reaffirmed support for
laws preserving our nation’s historic resources at the federal level That has been
public policy since the days of Thomas Jefferson, who not only authored the Decla-
ration of Independence, but was also our country’s first scientific archaeological ex-
cavator Jefferson and the many who followed him, have taught us much about the
importance of preserving scientific records of the past so as to better understand the
present and to gain foresight into the future Congress has been guided by these
principles 1n the establishment of many laws, including the Antiquities Act of 1906,
the Historic Sites and Buildings Act of 1935, the National Historic Preservation Act
of 1966, the 1976 amendments to the National Historic Preservation Act, and the
Archaeological Resources Protection Act of 1979, to name only a few

HR 3558 affirms to the states the right to deal with historic shipwrecks within
the boundaries of each state It would give to the Department of the Interior the
right to deal with historic shipwrecks on federal land At the state level, each state
would function as a multiple use manager among the many who are affected by
state laws on shipwrecks, such as salvors, treasurer hunters, preservations, arche-
ologists, divers, and the general public The nghts of each would be respected, but
no one group would have absolute rights over all other groups on every occasion
Because circumstances will differ from state to state, and among different shipw-
recks, the bill leaves to each state legislature the nght to make such laws and regu-
lations as fit its own needs for the historic shipwrecks found under its navigable
streams and rivers and streambeds The bill defines as historic shipwrecks those
which meet the age requirements of eligibility for the National Register of Historic
Places The decision on any ship’s qualification would be made through each state’s
historic preservation office Texas, for example, has some 1,700 known shipwrecks of
various historic periods, of which 653 have been designated as historic landmarks

The bill does not 1nclude shipwrecks located 1n international waters, on the conti-
nental shelf, or in US ternitorial waters, of which the recently discovered Nuestra
Senora de Atocha and the Titanic are two prominent examples

Ms MikuLskl The Chair now wishes to recognize the author and
sponsor of HR 3558, the distinguished gentleman from Califorma,
Mr Charles Bennett

Mr BenNNETT From Flonda

Ms MiguLskl From Florida You know when you get so far out
1n space or underwater, 1t all starts to look alike

Mr SHumMway I would like to claam him from Califorma,
Madam Chairman

Mr BENNETT We are sister States

Ms Mikuiskli We would like to recognize you for your work on
trying to draft a bill, and we look forward now to your testimony
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on this bill, and would then like to, as a member of the full com-
mittee, ask you to join with us 1n 1ts deliberations

OPENING STATEMENT OF HON CHARLES E BENNETT, A US
REPRESENTATIVE FROM THE STATE OF FLORIDA

Mr BenNErr Thank you very much Like most Americans, I am
sincerely interested 1n and dedicated to the preservation of historic
things which deal with our past history At the present moment 1n
Massachusetts they are discovering the remains of the 1630
Charlestown settlement, and that 1s largely because of legislation,
as I understand 1t, which Senator Moss and I introduced, Congress
passed, but we drafted 10 or 15 years ago

The majority of the philanthropic things that I have done 1n my
hife other than church have gone to historic preservation My office
in Jacksonwville 1s 1n a historic and preserved building, so I have
very keen interest in the subject matters we are going to discuss
today

I thank you, Madam Chairman, and the committee, for this op-
portunity to speak in behalf of HR 3556, to establish the title for
States 1n certain abandoned shipwrecks and for other purposes We
have all probably heard and read of some treasure salvor locating a
historic ship The interest 1s great ‘“How wonderful,” we say to
ourselves Just think of the knowledge that can be gamned Another
piece of history that will tell us of the rnch past—opening doors to
a long ghmpse back into history But nothing in present law gener-
ates that

No one except the treasure salvagers will necessarily gain as
things now are You see in the eyes of many salvage operations,
th(lel shipwreck site may become a shambles, wrecked again, if you
w1

This 18 why I submit this piece of legislation, along with others—
Jim Wright and others that have introduced this legislation in past
sessions and 1n this session, not to disparage all salvors They are
not all looters I am sure many of them are not, and perhaps none
of them are

This legislation substitutes for archaic salvage law—which opti-
mizes taking all artifacts from the sea 1n exchange for financial
reward—and puts 1n place of that legislation a law which will pre-
serve historic wrecks and their contents for their historic values as
well as allowing for financial rewards 1n carefully handled recover-
1es under State regulations

A moment ago, there was mention of the fact that it was thought
maybe the States might not be the organization to do this My ori-
gional bill provided for the Federal Government to do that, and 1t
was this committee which changed that point of view It 1s also this
committee which changed my point of view that all lands, even the
outer continental shelf, should be involved So this bill 1s already a
compromise It 1s a compromise as a result of this committee decid-
ing that 1t should be more limited, and so 1t 1s a more limited bill I
prefer my original bill and still do It 1s only here in the form 1t 1s
here now because of the fact that this committee decided 1n 1ts best
Judgment 1t was better to have a more limited bill last year
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Eliminating salvage laws and utilizing a preservation law ap-
proach 1s one half of this bill The other half 1s the assertion of
ownership 1n State governments so that they do not have to go
“hat 1n hand” to those who excavate the historic shipwrecks

This bill has for 1ts basic purpose the protection and proper utili-
zation of historic shipwrecks and their environments and contents
This 1s achieved first by assertion of title in abandoned historic
shipwrecks for the United States and the transferring of such title
to the State 1n which the submerged lands containing the shipw-

-recks are located This 1s needed as a result of Federal Admiralty
Court decisions that gutted States’ antiquities laws, these gutted
laws provided for State ownership of offshore historic shipwrecks
and set stringent standards for excavation and data recording
These measures were enforced by onsite archaeologists, particular-
ly 1n Texas where this was abley done

With the admiralty court decisions, salvagers are now effectively
on their own—to do just as they wish, with only their consciences
or pocketbooks to lead them While court decisions currently deny
title of abandoned shipwrecks to the States, they clearly state that
the United States, may legally assert title and also transfer 1t to
the States This legislation does precisely that in Section 6(B) This
1s a short bill It 1s a very simple bill, actually, and 6 and 6(b) pro-
vides for that

The legislation 1n section 4 recites the policy of Congress that the
States will carry out their responsibilities under this law by (1) pro-
tecting natural resources and the natural habitats of the areas, (2)
guaranteeing recreational exploration of shipwreck sites and, (3) al-
lowing for appropriate public and private sector recovery of shipw-
recks, while at the same time protecting as much as possible the
historical values and environmental values, and the environmental
integrity of the shipwrecks and their sites

Under these provisions I would hope that some States will actu-
ally set aside underwater State parks for sport divers to enjoy i
future generations 1n specifically designated shipwrecks If this 1s
not done, there will be little for future generations of divers to
enjoy, 1if anything at all

In the past, critics of this legislation have maintained, among
other things, that this goes against the 1dea of free enterprise—
something near to the hearts of all American citizens, including
myself However, as you will see, the scope of this bill 1s quite lim-
ited It applies only to vessels listed 1n the National Register of His-
toric Places or embedded in the ocean floor or coral formations,
and therefore quite old, 1n State waters

As an example of this, I submit to you that in the case of Mr
Mel Fisher, who has had such dramatic success with finds of the
17th century galleon Nuestra Senora de Atocha, his achievements
would not be affected by this bill because of the decision last year
by this committee to limit coverage to State waters This 1s so be-
cause the Atocha 1s not 1n State waters

Under section 5 of this Act, the US Adwvisory Committee on His-
toric Preservation, 1n consultation with appropnate public and pri1-
vate sector interests—including archaeologists, salvors, sport
divers, etc —are to publish adwvisory guidelines for protection of
shipwrecks and their environments Such guidelines are to assist
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the State and the United States 1n developing legislation and regu-
lations to carry out the policies of this act as outlined 1n section 4
Besides putting title 1n the States so that preservation purposes
can be achieved, the bill specifically provides that historic ship-
wrecks shall not fall under the law of salvage This 1s very impor-
tant This 18 necessary because salvage law 1s not preservation ori-
ented at all, and such law has been held by some courts to apply to
historic shipwrecks—just as 1n the case of modern wrecks Florida’s
Department of State, working 1n support of this legislation, said
These courts have said, 1n essence, that historic wrecks are owned by no one and
that any commercial sailor who can raise shipwreck matenial can have claim to 1t

There 15 no provision 1n admiralty law to require that professional archaeological
methods be followed by these salvagers despite the historic importance of such sites

The Florida secretary of state went on to say that admiralty law
would even permit unnecessary damage to underwater natural re-
sources and that under the present State of the law no State can
truly control its own submerged sovereignty lands And that’s what
we are talking about, States’ rights, not about detracting from free
enterprise or the right of the entrepreneur

We know that people such as Mel Fisher capture the Nation’s
mmagination Imagine actually finding a ship from the 17th centu-
ry But once that fascination 1s gone, what 1s left? If the answer to
this question 1s only a ransacked piece of junk and expanded bill-
folds, the answer 1s wrong Ms Chairman, this 18 a simple bill, a
great improvement over the more complex legislation I introduced
on this subject years ago and which, understandably, unduly
alarmed many divergent interests

Consider the words uttered by Dr W A Cockrell, former head of
Florida’s Underwater Archaeology Program, (quoted in the March
18, 1985, 1ssue of Newsweek) “In this decade, you are going to see
the destruction of all shipwrecks 1n the State’s waters ”’ Shocking
words If we don’t protect important artifacts, how will future gen-
erations partake of their rich past?

I beheve all reasonable people will approve this legislation, the
concept of which 1s endorsed by the Reagan administration That 1s
what we are talking about, State rights, not detracting from free
enterprise Certainly there 1s nobody more supportive of entrepre-
neurship and free enterprise than this administration, the legisla-
tion 1s also endorsed by the National Governor’s Association, and
by many others archaeological authorities, people who have set
aside funds to preserve historical things in this country, and by
host of other organizations

I hope HR 3558 can promptly pass the House this year and re-
cewve prompt and favorable action 1n the Senate as well Let’s pro-
tect yesterday for our children of tomorrow That concludes my
statement, Madam Chairman

Ms Mikuisgi Thank you very much, Mr Bennet, for laying out
a conceptual framework for your legislation

The committee will withhold questions for you, because we wish
to hear what we anticipate to be rather energetic commentary on
your bill Will you please join us for further deliberations?

Mr BenNETrT Thank you very much I will do so

[The bill and a departmental report follow ]
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« 99tH CONGRESS-
22 H, R, 3558

To establish the title of States in certain abandoned shapwrecks, and for other
purposes

IN THE HOUSE OF REPRESENTATIVES

OctoBer 11, 1985

Mr BENNETT {for humself and Mr WR1GHT) introduced the following hill, which
was referred jointly to the Committees on Interior and Insular Affairs and
Merchant Manine and Fishenes

A BILL

To establish the title of States in certain abandoned shipwrecks,

and for other purposes

1 Be it enacted by the Senate and House of Representa-
twes of the Unuted States of America in Congress assembled,

SECTION 1 SHORT TITLE

This Act may be cited as the “Abandoned Shipwreck
Act of 1985”

2

3

4

5

6 SEC 2 FINDINGS
7 The Congress finds that—

8 (1) States have the responsibility for management
9

of a broad range of Living and nonliving resources in

10 State waters and submerged lands, and
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2

(2) ncluded 1n the range of resources are certain

abandoned shipwrecks

SEC 3 DEFINITIONS

For purposes of this Act—

(1) The term “National Register’” means the Na-
tional Register of Historic Places maintained by the
Secretary of the Interior under section 101 of the Na-
tional Historic Preservation Act (16 US C 470a)

(2) The term “‘shipwreck’” means a vessel or
wreck, 1ts cargo, and other contents

(3) The term “‘State” means a State of the United
States, the District of Columbia, Puerto Rico, Guam,
the Virgin Islands, Amencan Samoa, and the Northern
Manana Islands

(4) The term “submerged lands” means the
lands—

(A) that are ‘‘lands beneath navigable
waters,”’ as defined 1n section 2 of the Submerged
Lands Act (43 US C 1301),

(B) of Puerto Rico, as described in section 8
of the Act of March 2, 1917 (48 US C 749), and

(C) beneath the navigable waters of Guam,
the Virgin Islands, American Samoa, and the

Northern Manana Islands, including inland nawvi-
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3

p—

gable waters and waters that extend seaward to
the outer hmit of the terntorial sea
(5) The terms ‘“‘public lands” and ‘““Indian lands”
have the same meaning as when used in the Archae-
ological Resource Protection Act of 1979 (16 USC
47038470l
SEC 4 RIGHTS OF ACCESS

To clanfy that State waters and shipwrecks offer recre-

© ® N9 H O e W N

ational and educational opportunities to sport divers and

10 other interested groups, as well as irreplaceable State re-
11 sources for tounsm, biological sanctuares, and historical re-
12 search, 1t 18 the declared policy of the Congress that States
13 carry out their responsibilities under this Act to develop ap-
14 propriate and consistent policies so as to—

15 (1) protect natural resources and habitat areas,

16 (2) guarantee recreational exploration of ship-
17 wreck sites, and

18 (3) allow for appropnate public sector recovery
19 and private sector recovery of shipwrecks which pro-
20 tect the historical values and environmental integnity of
21 the shipwrecks and the sites

22 SEC 5 GUIDELINES
23 The Adwvisory Council on Historic Preservation, estab-
24 lished under section 201 of the Historic Preservation Act (16

25 U S C 4701, 1n consultation with appropnate public and pn-
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4
vate sector nterests (including archeologists, salvors, sport
divers, histonc preservatiomists, and State Histonc Preserva-
tion Officers) shall publish, within six months after the enact-
ment of this Act, advisory guidelines for the protection of
shipwrecks and properties Such guidelines shall assist States
and the Umted States Government in developing legislation
and regulations to carry out their responsibilities under this
Act in such manner as will be consistent with the pohicies
stated under section 4
SEC 6 RIGHTS OF OWNERSHIP
(2) UNITED STATES TITLE —The United States asserts
title to any abandoned shipwreck that 1s—
(1) substantially buned in submerged lands of a
State,
(2) n coralline formations protected by a State on
submerged lands of a State, or
(3) on submerged lands of a State when—

(A) such shipwreck 1s included in or deter-
mined eligible for inclusion in the National Regis-
ter, and

(B) the public 1s given adequate notice of the
location of such shipwreck

(b) TRANSFER OF TITLE TO STATES —The title of the

24 United States to any abandoned shipwreck asserted under
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5

subsection (a) of this section 1s transferred to the State n or
on whose submerged lands the shipwreck 1s located

(¢c) ExcePTION —Any abandoned shipwreck in or on
the public lands of the Umted States (except the Outer
Continental Shelf) 1s the property of the Unmited States
Government

(d) RESERVATION OF RIGHTS —This section does not
affect any nght reserved by the Umted States or by any
State (ncluding any night reserved with respect to Indian
lands) under—

(1) section 3, 5, or 6 of the Submerged Lands Act
(43 USC 1311, 1313, and 1314), or
(2) section 19 or 20 of the Act of March 3, 1899

(33 USC 414-415)
SEC 7 RELATIONSHIP TO OTHER LAWS

(a) Law OF SaLvaGe —The law of salvage shall not
apply to abandoned shipwrecks to which section 6 of this Act
applies

(b) Laws oF THE UNITED STaTES —This Act shall
not change the laws of the Unmted States relating to ship-
wrecks, or other than those to which this Act apphes

(c) EFFECTIVE DATE —This Act shall not affect any

suit filed before the date of enactment of this Act

O

ofR 158 O
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Umited States Department of State E

Washington, D C 20520

RECEIVED  Dggyy g

foie} Tl 3 2 C-ANT MAYINE
\D T SENES
Dear Mr. Chairman.

This letter is written in response to your request for the
views of the Department of State regarding H.R. 3558, the
"Abandoned Shipwreck Act of 1985." H.R. 3558 is the clean bill
version of H.R. 25.

The Department's previous comments on H.R. 25 (copy
enclosed), transmitted to your Committee on June 19, 1985,
continue to reflect the position of the Department. In these
comments, the Department expressed, inter alia, its concern
that the bill would assert title to abandoned shipwrecks more
than three nautical miles off the Texas, Florida and Puerto
Rico coasts. Since the United States claims only a three-mile
territorial sea, this assertion of title cannot be supported in
1nternational law. Additionally, the Department expreszed its
understanding regarding the presumption against abandonment
which applies to sunken U.S. or foreign governmental vessels
engaged in non-commercial service.

With best wishes,

Sincerely,

WIll L. Ball, III
Assistant Secretary
Legislative and Intergovernmental Affairs

Enclosure:

As stated.

The Honorable
Walter B. Jones, Chairman,
Committee on Merchant Marine and Fisherlies,
House of Representatives.
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) Washington, D C. 20520

JUN 19 %5

Dear Mr. Chairman-

Pursuant to your request of January 14, 1985, I am pleased
to provide the Department's views on H.R. 25, entitled the
“aAbandoned Shipwreck act of 1985." The purpose of the
legislation i3 to provide for the orderly management of
abandoned shipwrecks located beneath U.S. navigable waters.
This Department has, apart from the comments below, no
objections to the legislation.

As drafted, H.R. 25 would assert U.S. title to any
abandoned shipwreck located in or on “submerged lands." Por
Guam, American Samoa, the virgin Islands and the Northern
Marianas, the term is specifically defined in the statute (sec.
3(4)(c)). Por Puerto Rico and for the rest of the United
states, definitions are incorporated by reference: 48 U.S.C.
749 and 33 U.S.C. 1301, respectively. There seems, however, to
be a difficulty with the definitions incorporated, at least
with respect to Texas, Florida and Puerto Rico, because each of
those jurisdictions has rights in submerged lands out to a
distance of three marine leagues {(nine nautical miles).

Notwithstanding these special rights of Texas, Florida and
Puerto Rico, the United States claims only a
three-nautical-mile territorial sea. The United States asserts
no sovereignty seaward of that three-mile limit, even off the
coasts of those jurisdictions. H.R. 25 would, however, assert
U.S. title to abandoned shipwrecks more than three nautical
miles OLf the Texas, FPlorida and Puerto Rico coasts, and title
could only derive from sovereignty. This assertion cannot be
supported in international law. To be sure, the areas in
question fall within the U.S. exclusive economic zone (EEZ) and
are part of the U,S. continental shelf. A country's sovereign
rights in its EBZ and on its shelf do not, however, extend to
ownership rights of objects that are not natural resources, and
shipwrecks clearly are not natural resources.

The Honorable
Walter B. Jones, Chairman,
Committee on Merchant Marine and Pisheries,
House of Representatives.
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There appear to be two ways to address this problem. One
is to limit assertion of U.S. title to shipwrecks beneath
*navigable waters," incorporating by reference the definition
of that term in 33 U.S.C. 1362(7). Use of that definition will
ensure that there is no assertion of ownership rights beyond
the territorial sea.

An alternative approach would be for the bill to assert
United States jurisdiction over, rather than title to,
abandoned shipwrecks on submerged lands as defined In the
bill. Under Article 303 of the 1982 United Nations Convention
on the Law of the Sea (which the United States considers
reflective of customary international law in matters relating
to traditional uses of the oceans), a coastal State may
exercise jurisdiction with respect to “objects of an
archaeological and historical nature® found on the seabed
within its contiguous zone. Since the contiguous zone of the
United States extends out to 12 nautical miles, application of
the bill to submerged lands nine nautical miles off the coast,
even though seaward of the territorial sea limit, would be
congistent with international law.

A second matter involves vessels that, at the time of their
sinking, were governmental vessels engaged in non-commercial
service (generally, but not always, warships). This Department
appreciates the careful manner in which H.R. 25 limits U.S,
assertion of title to shipwrecks that are abandoned. As you
know, the U.S. only abandons its sovereignty over, and title
to, sunken U.S. warships by affirmative act, mere passage of
time or lack of positive assertions of right are insufficient
to establish such abandonment. This fact has two implications
for the application of H.R. 25. First, we understand that the
same presumption against abandonment will be accorded vessels
within the U.S, territorial sea that, at the time of their
sinking, were on the non-commercial service of another State.
Second, H.R. 25 does not apply to U.S. warships sunk within the
territorial sea, unless they have been affirmatively abandoned
by the U.S. Government.

We noted two typographical errors in the bill in sec.
S(b) (line 12, page 4), the word "or"™ appears superfluous; 1in
sec. 6 (line 21, page 4), the citation should probably be "16
U.s.C. 470i."

The Office of Management and Budget advises that from the
standpoint of the Administration's program there 1s no
objection to the submission of this report

With best wishes,

Sincerely,

William L. Ball, III
Assistant Secretary
Legislative and Intergovernmental Affairs
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Ms Mikuiski The committee would now like to call to the wit-
ness table panel 1 to testify on this legislation, Dr Nancy Foster,
Director of the Sanctuary Program at NOAA, and Dr Robert Bal-
lard, director of the Deep Sea Submergence Laboratory at Woods
Hole Doctors Ballard and Foster, the committee would like to wel-
come both of you Dr Foster, we are looking forward to hearing
your testimony as an underwater historian I think there are those
who, when we study history, feel we are a little underwater We
look forward to your testimony, and of course, to you, Dr Robert
Ballard, the discoverer of the Titantic, who has been able to com-
bine science and entrepreneurship, we welcome you

Dr Ballard, why don’t you start the testimony, in terms of your
views on this legislation, and then Dr Foster, we look forward to
your testimony

STATEMENTS OF BOB BALLARD, DIRECTOR, DEEP SEA SUBMER-
GENCE LABORATORY, WOODS HOLE OCEANOGRAPHIC INSTI-
TUTE, AND NANCY FOSTER, DIRECTOR, SANCTUARY PROGRAM,
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

Mr BaLLArpD Madam Chairwoman and other members of the
committee, I want to thank you for inviting me here today Since
man has built ships, nature and man himself have sent many of
those crafts of commerce and of war back to the bottom of the sea
Those that sank 1n the deep sea were felt lost forever while those
sinkings which occurred 1n shallow water have, at times, beer the
focus of intense search and recovery operations

Since Alexander the Great descended to the bottom of the sea 1n
the first crude diving bell, salvaging the treasures of the sea has
become a part of our folklore To many Americans, underwater
treasure hunters, and salvagers are marine cowboys with the wind
blowing 1n their face and the wild seas to ride

We have followed their exploits in the news and many times
seen little harm 1n their actions except when they have clearly de-
stroyed wrecks of historical value This conflict of interest between
salvagers and marine historians and archaeologists 1s at the seat of
public attention Resting in 13,000 feet of water off the North
American coast 15 the greatest shipwreck in man’s history, the
RMS Titanic and, unlike most shallow water wrecks, 1t les 1n
fairly excellent condition

The chances that a ship sinking 1n shallow water will end up like
Titanic are small, although some examples have been found 1n
recent years Many ships which sink 1n shallow water have struck
a reef and are severely damaged or went aground in a storm and
were violently pounded against a reef or a rocky costline Once the
remains of these ships came to rest, their wooden planks are food
for the wood boring organisms that live in the shallow waters of
the world's oceans

The metallic objects began to rust in the oxygen-rich waters and
encrusting organisms flourished in the sun bathed surface layers
slowly turning manmade outlines into mounds of coral or current
swept sand dunes In many cases, all that remains 1s the cargo
itself and salvagers see no conflicts 1n their recovery efforts
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I am neither here as an archaeologist nor treasure hunter 1 am
a marine scientist and explorer I am not here to enter the debate
as much as I am here to point out that the technological genus
most Americans are so proud of has entered the deep sea 1n full
force and placed before us a new reality In short, the great pyra-
mids of the deep are now accessible to man He can either plunder
them or protect them for the generations to follow

Unlike the shallow reefs of Florida which reduce a wreck to an
unrecognizable mound of encrusted coral, the deep sea 1s a preserv-
ing environment Ships in the deep sea were, 1n many cases, sent to
the bottom without having sustained any major structural damage
They either took on water during a storm and sank, or like Titanic,
had a hole punched 1n their hull In the deep sea, shipwrecks enter
a world of total darkness which makes the growth of plant life 1m-
possible Without plants, few animals can be found creating a de-
serthke world with an organism here and another one there The
freezing temperatures of the deep Titanic site are near 2 degrees
Centigrade, which further inhibit biological activity as does the ex-
treme pressures

The pressure at the Titanic site 1s over 6,000 pounds per square
inch Far from land, the rate of sedimentation 1n the deep sea 1s
measured 1n an inch or so per thousand years And in some deep
sea environments like the historically traveled Mediterranean Sea,
the bottom waters at times can be poor in oxygen further making
the deep sea a giant refrigerator

Some would say, so what If the deep sea 1s a great preserver of
man’s history, what good does 1t do us 1if 1t 1s left 1n total darkness
beyond the reach of man’s inquiring mind My answer 1s 1t 1sn't
and each day we are moving at a faster and faster pace to make 1t
easlly accessible to the general public The technology we used to
find Titanic 1s the vanguard of the very technology man will use to
find, document, and revisit historic pieces of preserved history in
the deep sea Known as telepresence, this technology in cruder
form has been with us for many years

Pick up a telephone, turn on your television Going to the movies
or turning on the television or picking up the phone are all forms
of telepresence The ability to project your thoughts, your eyes, and
eventually your hands, 1s each day becoming an increasing reality
Exploration 1n the deep sea 1s not driving this technology, but 1t 1s
beginning to benefit from 1t

The Space Program with 1its robots on Mars and Venus, the mih-
tary with its desire to remove humans from the risks of combat,
and the commercial world with their evolving television coverage
and the prolhiferation of multiple cinemas, are the driving forces of
telepresence technology Cinemas are becoming smaller and even-
tually more personalized Commercial companies are even building
them 1n flight simulators to produce lifelike trips through the uni-
verse

I strongly believe that if Titanic 1s left alone, that within the
next few years, beginning as early as next year, robotic vehicles
will be able to enter its beautifully designed rooms and document
1n color 1its preserved splendor No salvage operation in the world
could duplicate this feat
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Titanic 18 just one such example Literally thousands of ships he
1n the deep sea awaiting mankind The question 1s, will he come to
plunder or to appreciate? This 1s a debate which will grow louder,
not quiet each day Technologists, like myself, can only cause this
problem and suggest its possible impact, but Congress must take
the necessary steps and, 1n my case, hopefully before Tttanic 18 de-
stroyed 1 strongly believe that

Ms MikuLskl Thank you very much, Doctor

Dr Foster

STATEMENT OF NANCY FOSTER

Dr Foster Madam Charrwoman, and members of the subcom-
mittee, I appreciate the opportunity to appear here today on behalf
of the Department of Commerce I am here to tell you a hittle bit
abou]t{ our work 1n protecting a nationally significant historic ship-
wrec

Ms Mikuiskr Dr Foster, could you move those microphones
closer to you so we can hear your work?

Dr Foster That is the first time I have been accused of having a
soft voice

As you know, the United States protects the wreck of the Civil
War Ironclad, the USS Monitor, and we do this as a national
marine sanctuary designated under title 3 of the Marine Protection
Research and Sanctuaries Act This program allows us to designate
flltes 1In marine waters over which the United States exercises juris-

iction

We restrict our designations to sites within which we can deter-
mine the existence of resources of national significance, whether
they be natural resources or in this particular case a shipwreck
The Monitor 1n fact was the first national marine sanctuary to be
designated It was designated 1n 1975, 2 years after 1t was discov-
ered 1n 1973 And one thing we have learned over the past 10 years
with this particular project 1s that this little ship generates tre-
mendously high level of public interest

Within the American public, the Canadian public and abroad as
well Because of this, over the past few years we have tried to place
a major emphasis on putting together a rational decisionmaking
process, and one that 1s open to the public—a decisionmaking proc-
ess that allows us to get the maximum benefit and return for the
American public, without jeopardizing the historical and archae-
ological value of this particular shipwreck

Since the site was designated as a sanctuary, NOAA has spon-
sored four expeditions to the site It 1s lying 1n 225 feet of water off
the coast of North Carolina Our onsite research over the past
years has been exploratory, and about 2 or 3 years ago 1dentified a
potential threat of collapse of the remaining structure of the ship

This threat exists for two reasons The ship 1s resting and has
rested for about 123 years 1n a very corrosive submarine environ-
ment Unfortunately, our ship 18 not tucked away in mud, nor 1s 1t
tucked away 1n 13,000 feet of water We would probably be 1n a lot
better shape if 1t had been

That 1s one reason The other reason 1s that when the ship sank,
it settled to the bottom upside down, and 1n so doing, displaced the
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revolving turret or the cheese box on top of the ship, so that the
hull of the ship, part of the armor belt, 1s resting across this turret
and 1s actually lifted off the surface And this 1s putting tremen-
dous stress on that portion of the ship

Now what this means to us 1s that the decision of what should be
done with this particular shipwreck can’t be deferred to future gen-
erations at which time we would hope they would have more so-
phisticated archaeological and conservation techniques than we do
today In other words, we don’t have the luxury of not making a
decision as to what should be done with this ship This does not
mmply that we are prepared to dash out and start bringing up
pleces of 1ron In fact, there are many people who believe that you
can preserve the value of the Monitor through such things as pro-
fessional filming and documentation of the ship as she exists today
That would allow you to preserve the value without committing to
a lengthy, difficult and probably costly recovery and conservation
process

However, there are probably just as many people who believe
that preservation of the actual artifact, when 1t comes to these par-
ticularly significant shipwrecks, 1s the ultimate documentation So
what this means to us 1s that at the end of this summer, when we
complete our nondestructive or nondisturbance documentation
phase of this project, we will then begin to evaluate a range of op-
tions going all the way from not touching the ship again to com-
pletely recovery

Now, of course, the down side, and there are plenty of people
here who can speak to this better than I can, but the downside of
any archeological excavation and recovery 1s that you can’t repeat
it If you don’t like what you have, unfortunately you can’t put it
back and try 1t again Because of that, before we risk destruction of
the ship through archaeological excavation, we intend to make
sure that we have gotten all of the information out of 1t that we
can, and that we have achieved the maximum potantial from the
ship as a wreck as 1t exists today

In fact, the goal of the Monitor project 1s preservation through
the definitive documentation of the ship We are doing that histor:-
cally, architecturally, and then finally archaeologically, if we can,
and as I said before, the historical and architectural documenta-
tion, the gathering together of all of the information that we can
find about this particular ship will be done before we actually
return to the site for excavation, if we do

Now, additionally, we have made a commitment that we will not
recover any more material from this ship until we are confident
that we can take that material all the way through conservation
and effective display, and 1n fact, until we are positive that that 1s
the best way to bring the story of this ship to the American public

During our previous expeditions, we have recovered—we did a
test excavation 1n 1979—over 100 artifacts which we do have 1n a
collection, and 1n 1983, we brought back the 1,200 pound anchor
Therefore we do have some artifacts available for public display

I would like to make the point that we do not advocate that all
historic shipwrecks should be treated in the way we are treating
the Monitor We are talking about unique, special, nationally sig-
nificant shipwrecks here And I don’t think that all historic ship-
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wrecks fall into that category Probably 1f we knew where all of the
histonic shipwrecks were 1n US waters, there would be a only
handful that would fall into the category that we feel the Monitor
belongs 1n

I wall be very glad to answer questions, if I can, and if I can’t, I
will be glad to furmish the information at a later date

Ms MikuLskr Dr Foster, how did we find the Mon:itor?

Dr FosTer In this sense it 1s sort of sumilar to the Titanic We
found 1t using state-of-the-art technology at that particular time 1n
1973 We confirmed 1ts 1dentification using a naval research ship,
the Alcoa Sea Probe The Navy at that time wanted to test this
ship, and this was a wonderful opportunity, so it sounds vaguely
famihar

Ms MikuLskl My question 1s, was the Mon:itor, to more precisely
ask 1t, was 1t found by amateur divers?

Dr Foster No

Ms MikurLsgr Was 1t found by a Government-sponsored project?
Did you go looking for the Monttor?

Dr Foster Oh, yes People had been looking for the ship for, I
guess, intensively looking, for about 25 years, probably looking for
123 years, but the particular expedition was 1n 1973 took place on
board a Duke University ship, the Eastward, and 1t was comprised
of representatives from other universities, from Government agen-
cies, National Geographic

Ms Mikuiski But who funded 1t? Who paid for 1t?

Dr Foster It was a combination

Ms MikuLsKl A combination of what, Government funds or pr-
vate sector funds?

Dr Foster Primarily private sector funds I am not sure That
was a liftle before my time, but I think if there are Government
funds 1nvolved, 1t would have been Navy funds, but I am not sure
there were any

Ms Mikuisglr Who paid for the Duke University ship?

Dr Foster These are people contributing They were contribut-
ing time I think perhaps there was some funding from National
Geographic I think that all the people who were 1interested at that
particular time put 1n money to this expedition

Ms Mikuiskl I think we are confusing institutional funds with
private sector My definition, for purposes of this hearing, 1s that
private sector 18 not the nonprofit sector, but did somebody go out,
raise money, sell shares?

Dr Foster No, no, maam No, this was not private sector money
1n that sense?

Ms Mikuiskl So 1t was not an entrepreneunal activity?

Dr Foster No

Ms Mikuiskl It was not a risk capital venture, 1s that rght?

Dr Foster Not to my knowledge

Ms Mikurski Is that true of most discoveries of historic ship-
wrecks, or were they found by amateur divers?
hDr Foster I am probably not the right person to respond to
that

Ms Mikuiskt Who would be?



56

Dr Foster I would say a professional archaeologist like Dr Bass
who has some experience going out and looking for historic shipw-
recks

Ms Mikuiskl We will reserve our questions on that then Dr
Ballard, I think you have reviewed the bill, HR 3558, and you are
both a businessman, an entrepreneur and a public servant As you
heard earlier, we have this dilemma between the entrepreneunal
activities and historic preservation

Do you have any comments on this Specifically, on this particu-
lar bill? Do you think 1t 1s a good 1dea” Would you add any other
suggestions, or do you just have any concepts, specific concepts, on
how we can both recognize entrepreneurial activity and yet pre-
serve our common heritage?

Mr Barrarp I think that 1s the crux of the debate I certainly
know 1n the activities that I have been involved in—that have led
to discoveries of the Titanic or other ships or other things of inter-
est to the public—most of those are driven by individuals and the
concepts of individualism which America 1s so strong 1n promoting
amongst 1ts citizens, and I think 1t 1s critical that any bill that 1s
passed does not go across the American heritage of how 1t gets
things done

It looks for a government to help its people, not lead 1ts people,
1 that respect And I believe that that 1s the crux of the dilemma
you have before you How do you create a structure to preserve
wrecks of historic importance, and at the same time provide the 1n-
centives for people to find them? I do not really believe that the
Federal Government will set up an agency to find shipwrecks I
would hope not And I would hope that they will create the proper
mncentives with this bill, and I think there 1s the attempt being
made, and I don’t see a problem generically with the bill

I would be concerned with having it apply to anything that goes
to the bottom of the ocean, or to wrecks like I say that have been
reduced to nothing but their cargo

I am not going to get into if that has archaeological significance
I will let George do that, but I think 1t 15 dangerous to have a bill
that 1s just categorically across the board putting an archeological
or historical stamp on everything that would discourage their dis-
coveries 1n the first place

Ms Mikuiskli Thank you I know that many of my colleagues
}lave additional questions I will now turn to Mr Shumway of Cali-
ornia

Mr SHumMway Thank you

Just to follow up on that, Dr Ballard, I wouid take 1it, then, you
are suggesting that the Titanic 1s of historical significance suffi-
ciently to shield 1t from treasure salvors?

Mr Bavrrarp I hope It 1s 1n the high seas

Mr SHuMwAY But at the same time you say there are other
wrecks out there that don’t have that significance, that could be?

Mr BaLrLarp Yes, I think that you have a full spectrum of ships,
and the problem 1s how do you take a law and create the environ-
ment that you wish to create, and everyone has their own concepts
I am sure that you will get a strong argument on the part of sal-
vagers to minimize what 1s historical, and you will get a strong ar-
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gument on the part of historians to minimize what would be sal-
vage

I hope 1n the case of the Titanic, for example, 1n our particular
case you have debris that 1s scattered all over the floor of the ocean
that has, I can’t believe, any historical or archaeological signifi-
cance on the bottom of the ocean, on mud It could be recovered
and placed into a museum—I would hate to see 1t on sale 1n
Nemman Marcus—whereas the ship itself has a historical signifi-
cance as 1t sits on the bottom of the ocean

Mr SHUuMwAY You have talked about the motive or the incen-
tive for salvers to discover hidden treasure or lost treasure, and
that certainly 1s a question we need to resolve But I am concerned
also about where we draw the line 1n terms of definitions The Ti-
tanic, I think we would concede, has that kind of historical signfi-
cance Many other wrecks do not If we are going to fashion a bill
allowing some to be pursued by salvors and others not, somehow
we are gomng to have to draw the line between the two categories,
and that 1s going to be a challenge that I guess you are ceding to
il:hls?commlttee You are not telling us how we should draw the

1ne

Mr Barrarp I am just telling you that as a technologist, I am
not here as a histornian archaeologist or salvager I am here as an
explorer and technologist, and you have a problem is what I am
telling you That problem 1s going to get worse

Mr SHUuMwAaY And you have caused the problem, as you have
admitted 1n your testimony We appreciate that One aspect of this
1s that 1t seems to me that 1f indeed we protect these wrecks to the
extent that they cannot be touched, cannot be explored, 1t 15 diffi-
cult for me to see, then, how we are really serving the purposes of
history or archaeology If there 1s something out there that 1s total
ly immune from further human contact——

Mr Barrarp That 1s not true

Mr SanumMway What value does 1t have archaeologically?

Mr BarLLarp That 1s what I am saying That 1s not true Where
we are with the technology, 1t 1s moving at an extremely rapid rate
now, and entering the deep sea in full force We have the ability
right now to enter the Titanic, for example, with robotic vehicles
and document 1ts situation in very high quality, and to create, if
you will, a museum tour The technologies that are developing 1n
simulating telepresence—in other words, so 1t 15 a personalized
tour, 1t 1sn’t a canned tour—are just a few years away

I believe that you can leave the Titanic where 1t 18 and have free
access to 1t through technology, and fairly inexpensively, so that a
person, you can sit In a museum environment or 1n a cilnema envi-
ronment and have a personalized wvisit to that ship, and that 1s
going to certainly happen 1n the next few years

Ms Mikurskl If the gentleman will yield What you are saying,
Dr Ballard, 1s that we won’t be able to go out—I mean, the general
pub}lllc?wﬂl not go out and look at 1t, but there will be robotic teleg-
raphy

Mr Baiiarp Your mind wall go out there

Ms Mikuiskr The robot wall go out there and be taking essen-
tlall}i1 a robotic tour of the Titanic, and then we would be able to
watch 1t——
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Mr BaLrLarp Right

Ms MikuLskI [continuing] From some other areas, so you literal-
ly will have robotic tours?

Mr BaLrarp That 1s correct, and even a little more advanced
than that The robotic vehicle can find many various decision
points In other words, you can have a canned tour When people
go to museums, they can either be led around by the hand or they
can choose to go around on their own pace What I am saying 1s
you will have both options through the technologies that we now
have We have those technologies now

We are not waiting for something to be done, and you will be
able to do a personalized tour of these historic sites, even though
they are in 13,000, 20,000, 30,000 feet of water And I am saying
that the environment that Mother Nature has provided to preserve
them would be prohibitively expensive to duplicate on land, par-
ticularly when a ship 1s 882 feet in length

Mr SHuMway Dr Foster indicated in her testimony that we
have, for example, from the Monitor—the anchor, I believe you
said, Dr Foster, 1s that correct?

Dr Foster Yes

Mr Suumway What if in the future we wanted to take a similar
kind of souvenir item from the Titanic, where would we draw the
line? Would 1t be something from the ship’s safe?

Mr BaLLarp No, no If you look, hopefully—and this afternoon’s
presentation will show you, that you really have two situations re-
garding the Titanic You have the Titanic ship itself resting on the
bottom 1n fairly good condition, although we obviously haven’t
tried to pick 1t up I don’t think 1t would survive a salvage oper-
ation intact It’s stern 1s already gone and severely damaged, but
there 1s a tremendous amount of material from the Titanic that 1s
strewn all over the ocean floor That material 1s susceptible to
crude salvage operations A person could go out there tomorrow
and drag a dredge over the bottom, destroy 95 percent of the con-
tents, and recover 5 percent and sell

One could do that fairly cheaply A fishing boat, and you could
make a profit My feeling 1s that that material 1s at peril, and that
18 material—stained glass windows, beautiful stained glass windows
Just sitting on the bottom of the ocean, beautiful china and other
personalized objects just on the mud I believe that those should be
recovered and put 1n a museum, but not the ship proper

Mr SsumMway Thank you, Madam Chairman

Ms MikuLskl Thank you very much, Dr Ballard One question
from me This technology, has this been invented and manufac-
tured in the United States of America®

Mr BaLLarp No The Titanic disovery was a joint effort with
the French Government France, Germany, England, Canada, other
Western countries are developing this technology A lot of what we
are doing 1s something out of what we refer to as the o1l patch, oil
patch technology going deeper As I said, military technology, and
commercial technology, the television industry itself This technolo-
gy, for all practical purposes, 1s out of control and 1s moving at an
incredible rate, and you are seeing its impact America has been a
major contributor, but not the sole contributor
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Ms Mikurskli Thank you The chair weculd like to recognize—
Mr Bennett, do you have any questions?

Mr BenNETT I have no questions

Ms Mikurski Mr Saxton, do you have questions?

Mr SaxtoN Just briefly, I would like to expand the conversa-
tion, if I may

Dr Foster, if there were a find of revolutionary era American
vessels 1n tidal waters 1n a historic state, would you suggest that
those be under the auspices and control of the Federal Government
or the State government?

Dr FostEr Not necessarily the Federal Government What I am
saywng 1s that in the Marine Sanctuary Program, we have the au-
thority to designate those sites, and if 1t were 1n State waters, of
course, we would have to do this working very closely with the
State, and we would have to have the approval of the government
of the State 1n order to designate 1t as a sanctuary

I am sure there are revolutionary ships that are perhaps not of
national significance, and believe me, those are two words hard to
define as well If it were nationally significant, I would hope that
somebody would look at 1t for protection

Mr Saxton Would revolutionary-era ships that were used by co-
lonmial forces 1n your opinion be of historic significance?

Dr Foster Well, certainly they are of historic significance It 1s
interesting because we have given some time talking about the pos-
sibility of coming up with some way of developing criteria that
would allow you to devide historic shipwrecks into terrific national-
ly significant, less than, and even less than That 1s even harder
than defining nationally signmificant
| %\/Ir SaxToN Is that an i1ssue that we need to address legislative-
y

Dr FostTer You mean the defimition? Well, I would think you
have sort of done that in the bill, and I would think that by calling
upon the advisory council and perhaps with some of the experience
that we have had, you could sort of come up with that through
your guidélines rather than legislatively

Mr SaxtroN Thank you

Ms Mixurski No further questions? The Chair would like to
thank panel No I for their most informative testimony

We will now call panel II Mr Mel Fisher, president of Treasure
S%lvors, Inc, accompanied by Mr Dawvid Horan, and Dr Robert
Marx, the managing director of Phoenician Exploration Ltd and
president, Circle Bar Salvage, accompanied by Ms Anne Giesecke
I know Mr Fisher will be introduced to the committee by Repre-
sentative Fascell of Florida

Representative Fascell, we know that you wanted to introduce
one of Florida’s most distinguished citizens, whom we have read
about 1n everything from Time, Newsweek to Money magazine

STATEMENT OF HON DANTE B FASCELL,AUS
REPRESENTATIVE FROM THE STATE OF FLORIDA

Mr FasceLr. Madam Chairman, members of the committee, I am
delighted to have this opportumity I will just take a moment to 1n-
troduce Mel Fisher, of Treasure Salvors, Inc I want to say a little
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something about a gentleman who has evoked a great deal of inter-
est and considerable emotion, with me, and I think with many
other people, because he has fulfilled a dream that has roots and
immediacy, a dream that many people share It 1s about as Amen-
can as anything that I know of

I cannot tell you the thrill I experienced the first time I looked
at a map that had marks on 1t indicating where ships went down
that were part of the Spanish trade group, and searched for what
cargo they carried on them I awvidly followed all these years, and
wished that I had had the skill and the opportunity to be part of
such efforts

We are not talking about something that 1s on solid land that I
can get on my camel and go see Perhaps modern technology can
give us a way of doing that We can remove the sand and the silt,
and we can all look through the eyes of a camera and enjoy the
thrill of reliving history in our imagination or as we read about 1t

Now, I don’t want to presume on the already difficult task of this
committee, especially with my dear friend and dean of my delega-
tion, sponsoring one of the bills We also have a distinguished citi-
zen who 1s testifying here, who has ideas of his own which are
worthy of consideration because of his experience Also, my dear
friend, the secretary of state of Florida, 1s behind me, and he has
1deas, too I am sure the committee 1n 1ts wisdom will weigh all of
the factors

]?)ut what are we about here? What best serves the public inter-
est

I won’t repeat all the options you have already heard about this
morning But 1t seems to me, as an ordinary citizen, 1t would be a
shame to take away the romantic adventure of discovery There
should be a responsible place for private enterprise 1n this giant
undertaking of archeology and discovery, in which all Americans,
mdeed the entire world, can share

Because of the finding of the Titanic and the fact that 1t 1s avail-
able, the finding of Achoa, seeing actual treasures which were
made available 1n a museum, which I personally saw, I beleve
there 1s a responsible place for private enterprise to do this in con-
junction with the State

If I thought that the State of Florida, or the Federal Government
for that matter, while taking title to all archeological matters un-
derwater, would spend the money and take the time to have the
professional archeologist subcontract to every umiversity in the
United States 1in order to do the research, well, I am not sure I
would be satisfied with that, although I am sure plenty of people
would be

What I am saying 1s, here 1s a responsible citizen who ought to
be given a place so that he, and others for that matter, can engage
responsibly 1n the archeological history of this country, and do 1t 1n
the fashion which makes 1t available to the public

It 1s with great pleasure and privilege that I introduce one of the
foremost experts, Mr Mel Fisher

Ms MikuLskl Thank you very much, Congressman

Mr FisaEr Quite an introduction there

Ms Mikuiski Mr Fisher, I intended to give you a rousing wel-
come to the committee, to talk about how you have brought ro-



61

mance to science, and a variety of other things, but the gentleman

from Florida has done that The committee welcomes you as one of

the foremost entrepreneurs 1n this activity, and we look forward to

your testimony and how we can achieve this balance by stimulat-

Ing entrepreneurial activity and recognizing our common heritage
Would you please proceed with your testimony

STATEMENTS OF MEL FISHER, PRESIDENT, TREASURE SALVORS,
INC, ACCOMPANIED BY DAVID HORAN

Mr FisHer Thank you, Chairwoman I think what this boils
down to really 1s nationalizing the salvage industry I think 1t goes
against all free enterprise and American i1deas The Government
doesn’t need to own all these shipwrecks and all the antiques that
are out 1n the ocean All 1t needs 1s archaeological guidelines
Under the name of archaeology, they wish to take title, property,
antiques, artifacts That 1s not right It 1s not fair They could also
take antique automobiles and all antiques owned by any American,
if they can do that If they want archaeological guidelines, I have
wrnitten them up for them You see, I have a staff, a large staff, a
larger staff than any State or the Federal Government, of archae-
ologists They are all accredited and have been working with me
for years I also have a large staff of preservatiomists They have
been working with me for years

We have the largest preservation laboratory probably in the
world, and the best museum pertaining to this type of material We
have excellent curators

The chairperson mentioned that we have to decide between sal-
vagers and archaeologists That 1s not true We are one and the
same We are a team, and we have done a damn good job

In the Constitution of the United States, there 1s a sentence that
says the States may not enter into matters of admiralty They have
no junisdiction We should adhere to the Constitution, not try to
change 1t here with the stroke of a pen

Our forefathers also created admiralty law at the same time they
created the Constitution, because they knew that this must stand
on 1ts own These laws were created, 1n all sincerity, by the same
guys that did the Constitution, and we should follow on with their
1deas, because we have done real good For more than 200 years,
admiralty law has worked admirably It has been very fair to ev-
eryone It also encroaches archaeology You seem to think that ad-
miralty law 1s against archaeology Admiralty law preserves ar-
chaeology

In the court cases that we have had, the judges require that we
do proper archaeological preservation, and get good data and have
things preserved properly before we divide them or put them into
museums

The salvors are dedicated to preservation and archaeology in mu-
seums It would be ridiculous for us to destroy artifacts or ship-
wrecks, absolutely ridiculous We are trying to make a living at 1t,
you know, and that 1s only part of 1t It 1s not making a living, but
we are really dedicated to 1it, and 1if you come down to Key West
and see our laboratories and exhibits, and attend some of our edu-
cational seminars, you will find out what I mean

56-745 O—86——3
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We have had seminars all over the country teaching kids and
sport divers and anyone interested how to do good archaeology,
how to use remote sensing equipment, how to beat the Federal
Government We teach them all the things we think are necessary
to exist and enjoy life We employ a lot of people

Ms MikuLskt Do you run a weekend college? We want to come
down

Mr FisHer What?

Ms MiguLskr We asked 1if you run a weekend college

Mr FisHEr Yes We will take you out on the boat and you can
have lunch with the divers and ask them a few questions I just
auctioned off two trips like that in Orlando last week and they
went for $34,000 each It was a benefit for the football team

Anyway, 1if you nationalize salvage business, you are going to put
a hell of a lot of people out of work We do a lot of papers on ar-
chaeology Our group of archaeologists have done more books and
papers, and our historians, than all of the States put together We
create tourism We bring millions and millions of bucks 1into the
United States, 1n Florida, in Key West

We are doing a damn good job about 1t The whole world knows
about us We have been on satellite TV 1n China, Russia, India, the
middle of Africa, and editors, students and scholars are coming
from all over the world to learn about history and archeology and
see these beautiful treasures

I do not come here empty handed I have written my own act of
Congress, which I want to present to all of you to study In it 1t
does not say that we want to pass an act saying that later on we
are going to make up some rules and regulations to become law 1
wrote 1t all out, the whole thing in detail, so you have all your
laws, rules and regulations and archeological guidelines right there
1n your hand, and then when a private enterprise salvor wants to
go out 1n the ocean, he knows what 1s required of him because he
has got the guidelines nght there He has to do good archeology or
he cannot work

I would hike to make that act a part of my presentation here and
also Mr Dave Horan here, sitting next to me, has been working on
the law for many years with me and for me, and he spent several
years—we have gone through 111 court cases fighting the States
and the Government, and fortunately we won all 111 cases How
about that? It must mean we were right, and I cannot see why you
folks now, after me spending $1,600,000 and all these court cases,
some of them 8, 9 or 10 days long, can come along just with the
stroke of a pen and say, well, that 1s all bygone Now we are can-
celling admiralty law We are breaking the Constitution We are
going to write a new law and to hell with history

Chairperson, I would hike to let Dave talk a minute, because jus-
tice 1s not being done here, you know I am the only guy on our
side testifying, and I would hke to let Dave explain a little bit
about how 1t 1s when you do work under a State law, where they
can make any rule and regulation they want become law without
going back to the legislature

[The prepared statement of Mel Fisher follows ]
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PREPARED STATEMENT oF MELVIN A FISHER

After long and serious thought, I would propose an alternate hll to the recently
introduced HR 3558, the “Abandoned Shipwreck Act of 1985” This Act as re-wnt-
ten from HR 25, has gone so far afield that it now proposes to protect natural re-
sources, although there are plenty of federal and state laws to do that It 1s so broad
that interpretation may clog the courts for years to come We wall find ourselves up
to our necks 1n alhigators when the real purpose was to drain the swamp

If the real purpose of the Bill 18 to protect historic shipwrecks, then the bill I pro-
pose will do that while protecting the rights of all those who would enjoy our seas
If we are really serious about protecting historic shipwrecks, we will concern our-
selves with how they are worked, not who owns them We wall not place unchmba-
ble barrers to private enterprise, but will have a consistent and fair national policy,
administered by the Federal Admiralty Courts as the Constitution intended and not
a proliferation of state laws which will only benefit looters as has occurred 1n all
countries of the world with a “hands off” pohcy as to historic shipwrecks The bill I
propose 18 very specific as to archaeological guidelines and control, while providing
the salvor or archaeologist the protection of the Admiralty Courts

Attached and part of this testimony 1s the rough draft of the bill I propose
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To provide for the protection of any historic shipwreck
located on the seabed or i1n the subsoil of the lands
beneath navigable waters within the boundries of the
United States and its Territories

SENATE OF THE UNITED STATES

DATE:

Senator - introduced the following bill;
which was referred to the Judicial Committee and the Merchant
Marine and Fisheries Commision.

A BILL

To provide Archaeological Guidelines for the protection of any
abandoned historic shipwreck located on the seabed or 1in the
subso1l of the 1lands beneath navigable waters within the
boundaries of the United Statas and its Territories.
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SEC. 1. Be it enacted by the Senate and House of
Representatives of the United States and its Territories in
Congress assembled,

That this Act may be cited as the “Archaeological
Guidelines Act for Shipwrecks".

SEC. 2. (a)The Congress finds that--

(b) The purpose of this Act is to secure, for the present
and future benefit of the People of The United States, the

protection of historical shipwrecks on the seabed and 1n

the subsoil of the lands benéath navigable waters within the
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boundaries of the United States and 1ts Territories.

SEC. 3. The "Archaeological Committee®" of the WNational
Park Service is hereby authorized to enter into contracts
with salvage companies, individuals or other entites on
behalf of the United States and its Territories, provided,
however, that the contract conforms with the Guidelines
enumerated herein. A three (3) person "Archaeological

Committee® shall be presidentially appointed from personnel
of the Nation Park Service.
The “Archaeological Committee® 18 hereby authorized to
delegate its authority to the States and Territories of the
United States
SEC 4. The United States Maritime law of salvage shall
apply to any historical shipwreck on the seabed or in the
subsoil of the lands beneath navigable waters within the
boundaries of the United States and its Territories.

SEC. §5. For the Purposes of this Act--

(a) the term "historical shipwreck®” 1includes, without
limiting the generality thereof, sunken and abandoned ships
and wrecks of the sea and any part of the cargo, contents,

objects, artifacts and implements of historical,
archaeological, scientific, or educational interest

(b) the term "salvage" means the compensation or reward
allowed by maritime law to persons by whose efforts a sunken

ship or wreck or her cargo, or both, have been saved in whole
or 1n part from marine peril, or by whose efforts such

property has been recovered from actual peril or loss, as 1in
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cases of shipwrecks, derelition, recapture, or finding;
(c) the term "lands beneath navigable waters"™ has the
meaning of the beds and subsoil of all navigable lakes,
oceans, harbors, rivers, and streams
SEC., 6 Cultural Heritage Protection. Before January 30 of
each year the Salvor will prepare an inventory of all 1items
salvaged during the previous year. This 1inventory will be
submitted to the "Archaeological Committee™ 1n order that the
"archaeological Committee®” may compile a "wish list®” of a
cross-section, a representation cf all salvaged artifacts
which the Institute may desire to have donated to them for
their museums. These artifacts requested should not be
repetitious of those which the "Archaeological Committee”,
or its delegate already owns. The Salvor will endeavor to
cause the donation of up to one-fifth (1/5) of the artifacts
salvaged, to the “"Division Committee” or the State or
Territories deligated, for their museums. If the Salvor 1is
unable to cause the donation of up to one-fifth (1/5) of the
artifacts then the "Archaeological Committee" may assert an
interest 1n the Federal Admiralty Litigation 1n wunique
artifacts which i1t feels are essential to the preservaiton
of the peoples heritage, or the "Archaeologlical Committee”
may purchase the artifact from the Salvor at 1its fair market
value. The Salvor and the ®"Archaeoclogical Committee®™ will
negotiate and agree on which items will be donated to the
"Archaeological Comittee™ In the event that the
"Archaeological Committee”" and Salvor cannot negotiate and

agree upon which items should be donated, then the decision
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of the Federal District Court shall be final
SEC. 7. The United States and its Territories hereby

established the following Archaeological Guidelines for
salvaging historical shipwreck sites;

The following guidelines specify salvage methods and

techniques which will guide collection of archaeological
information on wreck sites The purpose of these guidelines
1S to establish minimum recording standards in order that
sound archaeological provenience information can be made
available to the salvor, the "Archaeological Committee", and
eventually the publaic. Generally, the guidelines are
concerned with recording location of excavation activities,
provenience of recovered or recorded artifacts, mapping of
wreck sites at broad and detailed scales, as appropriate;
artifact tagging, handling, security, stabilization or
conservation; and diver safety

A. Site Mappin Salvors and the "Archaeo-
logical Committee® 1ntend to establish a means of plotting
and charting the wrecksites in order establish and record
the location of all items found The salvors intend to use
an electronic navigational system which theoretically plots
locations to an accuracy of 1 meter Alternatively, Salvors
may use Beach Marker Datums and Sextants to plot and chart
recoveries from the wrecksites.

B Data Records Each boat captain will be responsible to

perform the following tasks

1. Use a sextant to shoot angles to adjacent pairs of
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beach markers or use the electronic navigational
system

2. Plot the resulting readings on a base map.

3 Use a standard coordinate system to record and
descraibe location of artifacts and bottom
features

4 Use a numbered artifact tagging system which will
allow 1dentification and provenience of all
recovered artifacts to be maintained

5 Use a log book system which will provide an

accurate record of boat location, salvage
activities, artifacts recovered by tag number and
location, and other useful information
The salvor and the "Archaeological Committee”™ will conduct a
workshop at the beginning of the salvage season to instruct
crew members in these areas and will be further available
throughout the season to instruct new personnel and assist
1n recording.

C. Recording of Salvage Area Locations All salvage

areas together with their contents and any large bottom

features will be mapped by sextant or electronic position

finding equipment To ensure accuracy of recording search
area locations sextant angles will be shot twice on the same

area, preferably by two different crew members from a
stardard location on each boat.

Each salvage boat will have and use a sextant with an
accuracy of at least one minute of arc. Sextant readings and

search area feature 1dentification will be recorded on a log
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1 book form. Locations will also be recorded on 1 1000 or
2 1 2000 scale base maps and will be 1dentified with a two
3 letter abbreviation of the boat's name followed by
4 consecutive numbers for each search area beginning at the

5 start of the season and concluding at the end of the season

6 In the log, brief descriptions and tag numbers of all
7 artifacts recovered will be recorded for each salvage area
8 so that the tag number 1s sufficient to determine the
9 provenience of any artifact. All Representatives or unusual
10 salvage area profiles will be recorded noteing 1n general
11 order and thickness of recognizable sediments and the
12 location of artifacts, or other useful information

13 Profiles which indicate that an earlier salvage area 1s
14 being reopened should be noted. When possible a more

15 accurate location description for important artifacts should
16 be recorded. For example, 1n which quarter of the salvage
17 area and from what sediment. Finally, any interpretations of
18 stratification or association which might be useful 1in
19 understanding the process of artifact scatter and deposition
20 should be noted

21 D. Structural Remains and Major Artifact Clusters-

22 Because structural remains and major artifact clusters have
23 more i1mportant association than scattered material, greater
24 care is required 1n recording provenience. Structural
25 remains will be photographed when possible, and mapped at 1 50
26 scale on base maps to show position of wooden structural

27 members, spikes, and other artifacts as well as details of
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construction, if visible. Maps will be tied to the stardard
coordinate system by taking sextant angles to beach datums
from buoys marking mapping reference point on the bottom or
by use of the electronic navigational system. Structural
remains will not be moved or undermined unless transfer,
storage, and conservaiton facilities are available, however,
remains of the ship may be buried alongside the site until
such time as a proven preservation system can be developed

E. Artifact Tagging: All recovered artifacts will be

tagged individually or as a group when from a single

provenience. Anchors and cannon recorded and left on the

bottom will also be tagged. Tags will be plastic with
permanent imprinted numbers and affixed to artifacts or bags

of grouped artifacts by copper or stainless steel wire or
nylon cord.

Por small or delicate artifacts the tag may be placed 1in
the same sealed protective container as the artifact. Large
objects will be individually tagged. Small objects will be

individually tagged if they are unique or have special

value. Common objects such as pottery sherds, spikes,
barrel hoop fragments, musket balls or lead sheathing can be
bagged as a group and assigned a single tag number when from
the same provenience. Bags will be of sufficient strength
that they will not tear qr kgeak in handling or rot 1n
storage before processing; cloth is recommended
P. Artifact Handling: Artifacts may’be divided into
four categories; large objects, such as anchors, cannon, and

hull.structure; miscellaneous encrusted objects (E O.s'),
N -

7
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miscellaneocus small identified unique or precious artifacts
After tagging and recording, artifacts in each category will
be treated is follows:

1. Large Objects: These will be left in place on

site until wet storage facilities are available. Once
removed, they should be handled so as to minimize damage and

should be kept moist. They must not be allowed to remain
out of water more than three days.

2. Miscellaneous Encrusted Obijects: These fall into two

categories: 1) general 1identifiable non-fragile
B.O0.87 and 2) interesting or fragile E.O.s Catagory
$1 will generally include barrel hoops, spikes or
general ship's hardware. Catagory $2 must be kept
moist, while onboard and in transit to the storage
and processing laboratory Ballast stones may be
separated from E.O.'s if their removal will
facilitate handling and not break the E O E O 's
will not be broken open on board; instead they will

be processed on shore at the storage and laboratory

facility.
3. Common Miscelasneous Small Indentified Non-Precious
Artifacts: This includes such items as pottery

sherds, spikes, barrel hoop fragments, musket balls,
and lead sheathing. These may be bagged as a group
from each salvage area or excavation unit., If iron
is included, the bags or objects will be kept moist.

4. Identified Unique or Precious Artifacts: These will
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be assigned individual tags, unless they are clusters
of coins, and placed in individual small plastic bags
or protective jars to prevent damage. Unique and
precious objects will be photographed at the
processing facility and precious objects will be
deposited with a bank or other repository as soon as
practicale for security purposes.

Artifact Processing and Stabilization. All artifacts

recovered from sites are to be conveyed to the artifact

processing and stabilization facility. The facility shall

have

sufficient security to ensure the protection of the artifacts

storage and processing capabilaty and will provaide

which 1t receives. 1In addition to the routine processing of

E.O.'s and other artifacts needing stabilization and/or

conservation, all precious artifacts - gold, silver and

jewels -- and unique artifacts will be photographed and the

tag number and provenience data recorded on the photo back

prior to being conveyed to the bank or other repository for

safe-keeping. At least two copies of these photopraphs will

be

prepared: one for the Salvor and one for the

“"Archaeological Committee®. Final records and inventories

of identified artifacts from each site and excavation unit

will be prepared for each vessel's activities, and artifact

overlay maps compiled at this facility so that results may

be available to guide further salvage activities. Copies of

all field records will be maintained at this facility during

the salvage season and log sheet copies along with artifact

photographs submitted to salvor and the "Archaeological
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Committee” monthly

B Artifact Conservation: All fragile and unique

artifacts of special interest will be given priority for
conservation and/or restoration Interesting encrusted
objects should be X-rayed and preserved as soon as possible
after recovery. The Salvor and the "Archaeological
Committee” will cooperate closely 1in all stabilization and
conservation activities.

I. Diver Safety Spinning shatfts, high vacuum suc-
tion i1ntakes and propellers will be caged while divers are
in the water Dive flags will be displayed and standard

dive safety precautions will be followed

J. Project Supervision: In order to ensure that the

quality of information recorded 1s adequate and that the
information 18 consolidated and 1interpreted in a
professional manner, the salvor will provide trained
personnel and sufficient trained assistants to supervise the
vessels used in exploration and salvage activities.

K. Reporting Requirements: A report on each site salv-

aged will be prepared by the Salvor before the beginning of
the next dive season. The "Archaeological Committee® will
assist i1n these activities. Copies of each report, journal
article or manuscript resulting from data derived from
salvage ahd/or exploration activities will be provided to
the "Archaeological Committee" by the Salvor

L. Bxchange of Archaeological Data The Salvor and the

"Archaeological Committee® intend to freely exchange
historical data and documentation concerning ancient
shipwrecks and also exchange archaeological and historical

data of all work previously done on the wrecksites.
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Ms Mikursklr Dr Horan, we need to move from this committee
room by one, and I know that you have been probably the leading
legal strategist working with Mr Fisher Is that correct?

Mr HoraN Yes, ma’am

Ms Migurskl We would welcome your comments We would ask
you to make them as crisp as possible, but at the conclusion of the
hearing, if you want to submit additional written material or
thoughts 1n the interests of being sure that your views as well as
Mr Fisher’s are heard, the committee would welcome any addition-
al material you would like to submit after the hearing

hMr HoraN I appreciate that I will try to keep them very, very
short

Over 200 years ago our forefathers gave complete and exclusive
jurisdiction over admiralty and maritime claims to the U S district
courts That 1s article III, section 2 of the U S Constitution In 1910
the United States signed the convention on certain rules regarding
assistance 1n salvage at sea that can be found at 39 Statute 1658
Two years later the United States passed the Salvage Act of 1912
wlhlch legislatively implemented the provisions of that internation-
al treaty

The Salvage Act of 1912 1s codified as 46 U S C 722

Now, that particular act gave exclusive jurisdiction and the Con-
stitution gave exclusive jurisdiction to the Federal district courts
They have been 1n the position to determine the way, the proper
way, to salvage each type of shipwreck In the context of ancient or
abandoned vessels of historical importance, the Federal courts have
1n extensive opimions documented that archeology and history are
absolutely necessary for areas within which you can state a claim
for salvage So a salvor in order to invoke the Federal courts’ pro-
tection and jurisdiction over his activities must demonstrate to the
Federal court that adequate salvage 1s being done which protects
the archeology and protects the history associated with 1t That 1s
both an impact on the salvor—it means that his product 1s worth
more That gives the incentive and, 1n fact, 1t also gives the Federal
court the right to go ahead and stop the salvage to make sure that
archeology and history 1s being done

The State governments are given the right to intervene in the
admiralty courts to make sure that good salvage i1s being carmed
out which protects the archeology and protects the history That
was law you are about to change if you pass this legislation You
will take a presently functioning system that does work, 1t maxi-
mizes private risk capital, 1t lets 1t work, and you are gomng to de-
stroy 1t because what you are going to do 1s destroy the incentive
that allows private industry and private risk capital to go out on a
16-year quest and do it Can you 1magine going 1n and trying to get
funding before a State or a Federal legislature to go on a hunt for
a ship that sank 1n 1622 and the Spanish spent 40 years trying to
find 1t and then gave up? I cannot imagine 1t happening, but your
incentive 1s going to be killed because what you are doing i one
fell swope 1s by giving the title to the States that makes the 11th
amendment operate because the States can come 1n under color of
this Federal law and say we own 1it, therefore, the Federal courts
have no jurisdiction
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The State courts have no jurisdiction over maritime claims, and
-certainly the finding and salvaging of a shipwreck under navigable
waters 1s a uniquely maritime claim So what you are going to do 1s
you are going to deprive the finder of any forum within which to
adjudicate his find You are going to leave him to the whim of
State bureaucracies with theirr administrative procedures You
have deprived him of a court to go into, and then you have admin-
i1strative procedures where the administrative hearing officers that
are gomng to arbitrate these disputes are paid for by the same
people that are sitting there fighting against you You cannot get a
fair hearing So that 1s what you are doing, and you are knocking
out a presently functioning system

I can document that I can document 1t to anybody’s satisfaction
You have got 3 solid years of litigation, over a month of evidentia-
ry hearings, over $1 million of fees and costs paid for by the tax-
payers of Florida that document what 15 years of the State owner-
ship of the resource has done to it, and 1f you want to go back to
that, then at least read the Cobb Point opinions because you have
got an impartial arbiter that sat there and listened to all of this
like you will never be able to do because, without me being able to
speak, Mel Fisher 1s the only person you would have heard that
would have talked against this ball

Thank you

Ms Mikuiskr Thank you very much for your outline

Mr Shumway and I were just commenting on the persuasiveness
of your agrument Now we know why you never lost a case

Mr Horan Thank you

Ms MikuLsklr We welcome that testimony, because this commat-
tee does have an open mind We are trymng to struggle with the
best way to achieve a balance and not tilt 1t 1n any way

Mr SHumMway Could I just ask, Madam Chairman, that when
Mr Horan does submit his statement that 1t may be made part of
the record of this hearing

Ms MikuLskli Oh, yes Whatever additional legal commentary
Mr Horan wishes to submit will be part of our formal proceedings,
so 1t wall k. part of the overall record as we further deliberate on
this bill

Mr Horan Thank you

Ms MixuLski Most assuredly so

Ms MixuLski Now the committee would like to recognize Mr
Robert Marx who 1s the managing director of Phoenician Explora-
tion Ltd We understand that you have had extensive and long ex-
perience 1n the field of salvage and its historical overtones, and we
welcome your testimony

The chair must leave for just a few minutes and would ask Mr
Bennett to preside over the hearing

Mr Marx, would you proceed
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STATEMENT OF ROBERT MARX, MANAGING DIRECTOR, PHOENI-
CIAN EXPLORATION LTD., AND PRESIDENT, CIRCLE BAR SAL-
VAGE, ACCOMPANIED BY MS ANNE GIESECKE ON BEHALF OF
THE UNDERWATER SOCIETY OF AMERICA

Mr Marx Thank you, Madam Chairwoman, and commttee
people

Before I begin my testimony, let me introduce Anne Giesecke
who 18 accompanying me here She 1s a sports diver-archeology, one
of the top experts 1n policy matters affecting historical shipwrecks
Today she 1s representing the Underwater Society of America, a
leading orgamzation of sport divers nationwide

I first started diving 1n 1949 and several years later moved to
southern Califormia where the new sport of skin diving was just
getting started I was among the original founders of the Los Ange-
les Neptunes, one of the first skin diving clubs i1n the USA My
interest 1n the undersea soon led to the exploration of shipwrecks
As a child I was deeply interested 1n history and archeology and
early 1n life I realized I could combine these interests in the explo-
ration of shipwrecks At that time very little was known about old
shipwrecks and most writing on the subject consisted of fantastic
tales 1n which deep sea helment divers spoke of finding intact
Spanish treasure galleons with skeletons at the wheels and giant
octupuses hovering over treasure chests bursting open 1n the ship’s
hole I soon discovered these tales to be false

After entering the US Marine Corps 1n 1953, I became a diving
mstructor and participated 1n many salvage activities 1in this capac-
ity I also founded the Camp LeJeune Neptunes, one of the first
skin diving clubs on the east coast During this period I spent sev-
eral years 1n the Caribbean and was able to pursue my interest 1n
old shipwrecks Upon my discharge from the Marines 1 decided to
pursue a career 1n the exploration of these sites Back then the
term “underwater archeology” was nonexistent, so I used the term
“shipwreck exploration” since my objective was not always to find
treasure-laden ships Consequently, I attended a number of colleges
to gain more knowledge which I felt important in continuing my
work To my great dismay I found that neither academia nor any
government body—including the Smithsoman Institution—had the
shightest interest 1n old shipwrecks I was told things such as “We
can learn a great deal more about the past from land excavations,
so why waste the time going 1n the water”’” Other people would
say, “Anything you can find on a shipwreck we can find on land
and 1n a much better state of preservation ” Now, with the help of
some recent 1nnovations 1n marine technology, we know better

The fact 1s that underwatersites are generally less disturbed
than those on land With the exception of a few sites such as Pom-
pen, Herculaneum and Thera, which were entombed 1n a fiery
flood of lava, land sites typically present stratum after stratum of
occupation, with artifacts from different eras mixed together and
the destructive effects of man’s subsequent activities dimimishing
the artifacts Underwatersites are largely intact, untouched store-
houses of historical data and, knowing this, archeologists are now
urgently seeking to protect them from commercial exploitation
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But several decades ago, I had to face the fact that if I was to
pursue my life-long obsession with shipwrecks 1n nautical history, I
would have to find the means of funding such ventures This led
me to become one of the first commercial salvors working on old
shipwrecks 1n this hemisphere In fact, I believe I hold the distinc-
tion of being 1n thss field longer than anyone else My work has led
me all over the globe, I have worked 1n 45 different countnes, 1n-
cluding just about all of the Caribbean 1slands

I have always held the opinion that the concept of “finders, keep-
ers” should never apply to shipwrecks or anything old which one
might find under the sea I knew from the start that there were
only a hmited number of shipwrecks of historical interest under
the sea and that sooner or later we would run out of this irreplace-
able resource It has always been my belief that shipwrecks and
other underwater finds belong to all mankind and not just to the
first person who claims them I do think that the original discover-
er of a site has the right to some kind of remuneration and recogni-
tion and that every means must be taken to properly gather all ar-
cheological and historical data Thus, if the finder does not have
the qualifications to gather this pertinent information he should
only work on the site wath the people who are qualified

In recent years I have found that many people are misinformed
about a number of pertinent matters regarding shipwreck explora-
tions and commercial salvors One of the most erroneous notions 1s
that there are hundreds of commercial salvage firms and thou-
sands of people employed 1n the search and salvage of old ship-
wrecks The fact 1s that there are fewer than a dozen such compa-
nies at any one time working in this business and the majority of
these only work on this during the summer months—more as a
hobby or interesting way to spend summer vacation It always
makes me laugh to hear such patently false statements as ‘“‘the
commercial salvage world 18 fighting for its very existence against
the Government who wants to put them out of business” or “the
free enterprise system 1s the only way that the salvors can contin-
ue to make a living ”

The one claim I hear often that 1s truly preposterous 1s that com-
mercial salvors will be put out of business if the Abandoned Ship-
wreck Act passes The truth of the matter—and I know many 1n
the field agree with me on this—is the exact opposite of this claim
When the various States controlled all shipwrecks 1n their waters
we were all able to work with a great deal less difficulty than we
face today In fact, I personally find that with things as they now
stand, that 1s, with anyone able to run out and file an admiralty
arrest on a site, 1t 1s both uneconomical and impractical to do this
kind of work In fact, I just came back yesterday from Indonesia
where I went to get permits over there because I find 1t pretty diffi-
culty to work 1n Florida or in the United States under this admi-
ralty act business If things continue as they have for the past few
years, not only will I personally not do any further shipwreck work
in US waters, but I know other reputable salvors who will follow
suit Then the fate of the remainder of our ancient shipwrecks will
be left 1n the hands of those who find the profit motive and oppor-
tunities of free enterprise higher callings than cultural values or
archeological and historical integnity
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Here 1s an example of how the current situation endangers both
historic wrecks and respectable salvors My group has held an 18-
square mile search lease with the State of Florida which 1s located
between Cocoa Beach and Melbourne Beach on the coast of Florida
Several years ago we expended considerable effort, time and money
1n locating a number of shipwrecks 1n this area The season ended
before we were able to excavate these sites to determine what they
contain Before we could get back to them, others who monitored
our operation clandestinely, filed admiralty arrests on these areas
and legally won the right to these sites despite the fact that we dis-
covered them Rather than end up 1n a long and expensive legal
battle over these areas, I have had to abandon them for the time
being 1n the hope that some kind of legislative solution will allow
me to resume my original work on the site

With a proper law enacted this would never have happened I
would have been able to locate the sites knowing that the State of
Florida would protect them from others and would have been
granted salvage leases from the State of Florida to properly exca-
vate them I would be able to tell the financial backers of the ven-
ture that the State would take 25 percent and we would receive 75
percent of what was recovered

But even more important 1s the fact that the State of Florida
would be assisting us 1n every way with both techmcal and other
important assistance I know that the State of Florida would do ev-
erything possible to gather all relevant historical and archeological
data—and to me, this 1s more 1mportant than any financial gain
that either my backers or I would receive from any discovery

To date, I know of only one firm that has found the means to
hire their own archeologists to collect the pertinent data and con-
servatcrs to preserve the finds they made Even this group has only
been doing these things for a short time This 1s a very costly p1oc-
ess and most commercial salvors have not 1n the past, nor will 1n
the future, find the means to do a proper archeological excavation
Who 1s the loser 1in the sphit between the Federal court and the
State government? The American public, who instead of paying
milhons for lawyers to argue for State authority over these sites,
should be benefiting from the data that old shipwrecks can provide
I have seen countless commercial salvors 1n recent years, not just
in the States but around the world, with total disregard of what
important information can be obtained from old shipwrecks, totally
destroy the archeological context of a site 1n the fervent search for
financial gains If this 1s what 1s meant by free enterprise then we
could easily rationalize allowing people to bulldoze our old histori-
cal forts and other buildings on the chance that they might find
buried treasures

In this context, I would like to quote one of our most eminent
inf-‘cheologlsts whose work has had such an important effect on my
ife

To suppose that excavation—one of the affairs which needs the widest knowl-
edge—can be taken up by persons who are ignorant of most or all the technical re-
quirements 1s a fatuity which had led, and still leads, to the most miserable catas-
trophes Far better let things lie a few centuries longer underground, if they can be

let alone, than repeat the vandalism of past ages without the excuse of being a bar-
barian —Flinders Petrie (1853-1952)
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When the States have clear control over the shipwrecks, we can
be certain that these miserable catastrophes will not take place
and proper archeological standards will be exercised 1n each sal-
vage operation and that all pertinent data will be collected and
preserved for the future It is for this reason more than any other
that I want to see the Abandoned Shipwreck Act of 1985 passed as
rapidly as possible If commercial salvors feel that the restraints of
working under the careful supervision of State authorities 1s such a
burden, then they should try to work in other countries with his-
toric wrecks They will find that they have even a rougher time
elsewhere, for most countries have even more stringent laws than
that encompassed 1n the legislation now before Congress

Finally, I must add that the Abandoned Shipwreck Act 1s good
for the sport divers as well as the commercial divers 1n that it pro-
tects their rights and enables them to explore shipwrecks As
things now stand, they can only do so0 1n areas not held under ad-
miralty arrests and, at least along the coast of Florida, there are
not too many of these areas left

As a professional salvor and self-taught underwater archeologist
and most of all as someone whose life-long obsession has been the
ancient shipwrecks buried beneath the oceans, I view the passage
of the Abandoned Shipwreck Act of 1985 as essential to the preser-
vation of these time capsules from our forefathers To me, the sanc-
tity of mankind’s heritage 1s more important than the opportunity
of any one man to claim the exclusive right to turn national re-
sources 1nto personal profit
; l[iI‘he] prepared statements of Robert Marx and Anne Giesecke
ollow

PREPARED STATEMENT OF ROBERT MARX

I first started diving in 1949 and several years later moved to Southern California
where the new sport of skin diving was just getting started I was among the origi-
nal founders of the Los Angeles Neptunes, one of the first skin diving clubs in the
USA My interest in the undersea soon led to the exploration of shipwrecks As a
child I was deeply interested 1n history and archaeology and early 1n life I realized I
could combine these interests in the exploration of shipwrecks At that time very
little was known about old shipwrecks and most writing on the subject consisted of
fantastic tales in which Deep Sea Helment Divers spoke of finding intact Spamsh
treasure galleons with skeletons at the wheels and giant octupuses hovering over
zgsa:ure chests bursting open 1n the ship’s hold I soon discovered these tales to be

After entering the US Marme Corps 1in 1953 I became a diving nstructor and
participated 1n many salvage activities 1n this capacity I also founded the Camp Le-
Jeune Neptunes, one of the first skan diving clubs on the East Coast During this
pertod I spent several years in the Caribbean and was able to pursue my interest in
old shipwrecks Upon my discharge from the Marines I decided to pursue a career
1n the exploration of these sites Back then, the term “underwater archaeology” was
nonexistent, 80 I used the term “shipwreck exploration” since my objective was not
always to find treasure-laden ships Consequently I attended a number of colleges to
gain more knowledge which I felt important in continuing my work To my great
dismay I found that neither academia nor any government body—including the
Smithsonian Institution—had the slhightest interest in old shipwrecks I was told
things such as “we can learn a great deal more about the past from land excava-
tions” and “anything you can find on a shipwreck we can find on land and 1n a
much better state of preservation ” Now, with the help of some recent innovations
1n marine technology, we know better

The fact 1s that underwater sites are generally less disturbed than those on land
With the exception of a few sites such as Pompen, Herculaneum and Thera, which
were entombed 1n a fiery flood of lava, land sites typically present stratum after
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stratum of occupation, with artifacts from different eras mixed together and the de-
structive effects of man’s subsequent activities diminishing the artifacts Underwat-
er sites are largely intact, untouched storehouses of historical data, and, knowing
this, archaeologists are now urgently seeking to protect them from commercial ex-
ploitation

But several decades ago, I had to face the fact that if I was to pursue my life-long
obsession with shipwrecks I would have to find the means of funding such ventures
This led me to become one of the first commerical salvors working on old ship-
wrecks 1n this hemisphere In fact, I believe I hold the distinction of being 1n this
field longer than anyone else My work has led me all over the globe, I have worked
n 45 different countries, including just about all of the Caribbean Islands

Now, I would hke to state in the most forceful way possible that I have learned
that no one, no matter how lucky or skillful, can ever make a reasonable hving
from the commercial salvage of ancient shipwrecks I have been one of the most suc-
cessful salvors 1n the field and have found millions of dollars worth of treasures and
artifacts, yet after paying all the costs involved in the search, recovery and preser-
vation of the artifacts, not to mention the shares paid to financial backers, govern-
ments and the divers employed on each venture, I have not made a proper hiving
from this work 1 have supported my family with money made from my 31 books,
hundreds of articles, filming and selling documentaries and lecturing The only
people who make any big money in this field are those who get gullible people to
invest 1n wildly hyped, highly publicized treasure hunt schemes which grossly exag-
gerate the actual amounts of treasure

Back to my past after discovering that there was no real academic interest in
shipwrecks at the time, I left college and decided to try my hand at commercial sal-
vage 1 went to the Island of Cozumel off the coast of Yucatan, Mexico and spent the
next three years exploring countless old shipwrecks and making many big discover-
1es Although I worked under an agreement with the Mexican Government in which
I was to receive 50% of the find, I ended up getting nothing, as the agreement had
the following clause “that the nation has the right to keep anything of historical
value to Mexico ” They took 1t all Needless to say, 1t was then, 1n 1959, that I came
fo realize that one could never depend on finding and selling his artifacts to make a
ving

I have always held the opinion that the concept of ‘“finders, keepers” should never
apply to shipwrecks or anything old which one might find under the sea I knew
from the start that there were only a limited number of shipwrecks of historical
interest under the sea and that sooner or later we would run out of this irreplace-
able resource It has always been my belief that shipwrecks and other underwater
finds belong to all mankind and not just to the first person who claims them I do
think that the original discoverer of a site has the nght to some kind of remunera-
tion and recogmtion and that every means must be taken to properly gather all ar-
chaeological and historical data Thus, if the finder does not have the qualifications
to gather this pertinent information he should only work on the site with the people
who are qualified

In recent years I have found that many people are misinformed about a number
of pertinent matters regarding shipwreck explorations and commercial salvors One
of the most erroneous notions 1s that there are hundreds of commercial salvage
firms and thousands of people employed 1in the search and salvage of old ship-
wrecks The fact 18 that there are fewer than a dozen such companies at any one
time working 1n this business and the majority of these only work on this during
the summer months—more as a hobby or interesting way to spend summer vaca-
tion It always makes me laugh to hear such patently false statements as “the com-
mercial salvage world 1s fighting for 1ts very existence against the government who
wants to put them out of business” or “the free enterprise system 1s the only way
that the salvors can continue to make a hiving ”’

The one claim I hear often that 1s truly preposterous 1s that commercial salvors
will be put out of business if The Abandoned Shipwreck Act passes The truth of the
matter—and I known many 1n the field agree with me on this—is the exact opposite
of this claim When the various states controlled all shipwrecks in their waters we
were all able to work with a great deal less difficulty than we face today In fact, I
personally find that with things as they now stand, that 1s, with anyone able to run
out and file an Admiralty arrest on a site, 1t 18 both uneconomical and impractical
to do this kind of work If things continue as they have for the past few years not
only will I personally not do any further shipwreck work in US waters, but I know
other reputable salvors who w1ﬁ follow suit Then, the fate of the remainder of our
ancient shipwrecks will be left 1n the hands of those who find the profit motive and
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opportunities of free enterprise higher callings than cultural values or archaeolog-
cal and histoncal integrity

Here 1s an example of how the current situation endangers both histonic wrecks
and respectable salvors My group has held an 18 square mile search lease with the
State of Flonida which 18 located between Cocoa Beach and Melbourne Beach on the
coast of Flonda Several years ago we expended considerable effort, time and money
1n locating a number of shipwrecks 1n this area The season ended before we were
able to excavate these sites to determine what they contain Before we could get
back to them, others who monitored our operation clandestinely, filed Admiralty ar-
rests on these areas and legally won the right to these sites despite the fact that we
discovered them Rather than end up 1n a long and expensive legal battle over these
areas, I have had to abandon them for the time being 1n the hope that some kind of
legislative solution will allow me to resume my original work on the site

With a proper law enacted this would never have happened I would have been
able to locate the sites knowing that the State of Floridda would protect them from
others and would have been granted salvage leases from the State of Flonda to
properly excavate them I would be able to tell the financial backers of the venture
that the State would take 25% and we would receive 75% of what was recovered

But even more important 18 the fact that the State of Flonda would be assisting
us 1n every way with both technical and other important assistance I know that the
State of Flonda would do everything possible to gather all relevant historical and
archaeological data—and to me, this 1s more important than any financial gain that
either my backers or I would receive from any discovery

To date, I know of only one firm that has found the means to hire their own ar-
chaeologists to collect the pertinent data and conservators to preserve the finds they
made, even this group has only been doing these things for a short time This 1s a
very costly process and most commercial salvors have not 1n the past, nor will
the future, find the means to do a proper archaeological excavatnon Who 1s the
loser 1n the splhit between the Federal court and the state governments? The Amen-
can public, who nstead of paying millions for lawyers to argue for state authonty
over these sites, should be benefiting from the data that old shipwrecks can provide
I have seen countless commercial salvors 1n recent years, with total disregard of
what 1mportant information can be obtained from old shipwrecks, totally destroy
the archaeological context of a site 1n the fervent search for financial gains If this
18 what 1s meant by “free enterprise” then we could easily rationalize allowing
people to bulldoze our old histoncal forts and other buildings on the chance that
they might find buried treasures

In this context, I would like to quote one of our most eminent archaeologists
whose work has had such an important effect on my hife

“To suppose that excavation—one of the affairs which neads the widest knowl-
edge—can be taken up by persons who are ignorant of most or all the technical re-
quirements 18 a fatmity which had led, and still leads, to the most miserable catas-
trophes Far better let things lie a few centuries longer underground, if they can be
let alone, than repeat the vandalism of past ages without the excuse of being a bar-
banan ”—Flinders Petrie (1853-1952)

When the states have clear control over the shipwrecks we can be certain that
these “miserable catastrophes” will not take place and proper archaeological stand-
ards will be exercised 1n each salvage operation and that all pertinent data will be
collected and preserved for the future It 1s for this reason more than any other that
I want to see the Abandoned Shipwreck Act of 1985 passed as rapidly as possible If
commercial salvors feel that the restraints of working under the careful supervision
of State authorties 1s such a burden, then they should try to work 1n other coun-
tries with historic wrecks They will find that they have even a rougher time else-
where, for most countries have even more stringent laws than that encompassed 1n
the legislation now before Congress

Finally, 1 must add that the Abandoned Shipwreck Act 18 good for the sport divers
as well as the commercial divers 1n that 1t protects their nights and enables them to
explore shipwrecks As things now stand, they can only do so in areas not held
under Admiralty Arrests and, at least along the coast of Florida, there are not too
many of these areas left

As a professional salvor and self-taught underwater archaeologist and most of all
as someone whose life-long obsession has been the ancient shipwrecks buried be-
neath the oceans, I view the passage of the Abandoned Shipwreck Act of 1985 as
essential to the preservation of these time capsules from our forefathers To me, the
sanctity of m d’s heritage 18 more important than the opportunity of any one
man to claxm the exclusive nght to turn national resources 1nto personal profit
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THE FUTURE OF UNDERWATER ARCHALOLOGY
by Rovert F. Marx

" The richest museum of antiquities in the world is still
inaccessible to us. It lies at the bottom of the eastern Med-
iterranean. We are able to explore the land and air without
much difficulty, but we are far from rivaling the fish in thear
element, who In the words of St. Augustus, *have their being in
the secret ways of the Abyss®'. Those ways remain closed to us.”
These Temarks were made in 1928 by the noted Hellenist, Salamon
Reinarch, before the technology was developed which has enabled
man to discover the great treasures of the undersea museum.

The first to show interest in underwater archaeology was a
group of English antiquarians who, in 1775, sponsored an exped-
ition to recover archaeological artifacts from the Tiber River
near Rome. Under their direction Greek divers, using a diving
bell, worked for three years. They had little success because
they had no method of removing the centuries' accumulation of
river mud that entombed a number of artifact- laden wrecks After
that, there was little interest in underwater archaeology until early
in the twentieth century when objects brought up by Greek and Turk-
ish fishermen and sponge divers aroused the enthusiasm of archaeolo-
gists and divers were hired by various museums to recover ancient
artifacts.

The f1r;t disciplined work on an underwater archaeological site
took place in lake Nemi, near Rome, in 1928 Archaeologists were
tantalized by local legends regarding two Roman ships which sank
there in the first century A D Both ships were enormous and sump-
tuoust: each over 230 feet loﬁg with decks paved in mosaic and colored

marble; with heated baths, marble columns and other decorative features
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and luxurious appointments. They were probably pleasure crafts
such as those used by Roman rulers and nobility. Feeble attempts
had been made, with primitive equipment, to salvage the wrecks as
early as 1446 and again in 1535. Twice in the nineteenth century
divers recovered artifacts from the site. The last operation was
halted in 1895 when it became apparant that divers were destroy-
ing archaeological evidence by removing a great quantity of wood
planking.

In 1928 the Italian givernment appointed a team of professional
archaeologists to supervise excavation of the ships During a
four year period the entire lake was drained, and after the wrecks
were completely exposed, the scientists had a unique opportunity
to study two well preserved hulls of the Roman period before they
were disassembled and carted off to a warehouse in Rome. Fortun-
ately, the archaeologists made detailed plans of the hulls which
were destroyed by German troops in 1944, so that scale models are
available for study

During the American War of Independence a number of British
warships were sunk 1n the York River off Yorktown, Virginia In
1934 oystermen came upon the hulks of several of them and the Col-
onial National Historical Park Service and the Mariner's Museun
of Newport News in Virginia joined forces to salvage the vessels.
U S Navy divers used water jets to blow away mud covering two
of the ships and found that they were too poorly preserved to
be raised. Consequently, a grab bucket, operated from a darge,
was used to recover a representative collection of late eight-
eenth century armament and artifacts including cannon, anchors,
weapons, tools, bottles, ceramics and pewterware. Needless to say,

very little detailed archaeological information was obtained during
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this imprecise operation. In recent years a team led by John
Broadwater, an archaeologist trained by Dr George Bass, has been
able to furnish a vast amount of archaeological data from these
same shipwrecks despite the havoc wreaked on them before the
advent of modern technology which has made acceptable methods
possible.

The grab bucket used in the York River was employed as late
as 1950 when Nino Lamboglia, director of the Institute of Lig-
urian Studies, undertook a project which further 1llustrated
the destructive capabilities of the device. In 1925 fishermen
working in 140 feet of water off Albenga on the northwestern
coast of Italy snagged ancient amphorae in their nets. The
clay jJars proved to be from a first century B C Roman shipwreck.
Unable to secure sufficient funds from the Italian government
for salvaging the site, Lamboglia accepted the assistance of
a commercial salvage firm. Helmet divers at first removed a
few amphorae, extricating them painstakingly by hand, but then,
to speed up the operation, a large grad bucket, maneuvered by
an observer in a diving chamber, was put to use. Giant steel
claws smashed into the wreck, wrenching up amphorae, wood and
other objects indiscriminately. This drastic method of excavation
went on for ten days during which 1200 amphorae were brought to
the surface - all but 110 of them broken., This haphazard de-
struction of an archaeological site was to stimulate the dev-
elopment of scientifically accepted techniques for future under-
water projects.

The first complete and acceptable excavation of an ancient
wreck to be directed by a professional archaeologist working

underwater took place at Cape Gelidonya on the Turkis# coast.
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The project was initiated by an enthusiastic American named
Peter Throckmorton, a former student of archaeology and an
avid diver in the grip of a wanderlust which led him to Turkey
after he had roamed all over the globe. In 1959, after sharing
countless bottles of raki with a number of garrulous Turkish
sponge divers, Throckmorton learned the location of many areas
with "old pots in the sea" or amphorae. During the course of

a year, he managed to investigate about 35 of these sites, most
of which turned out to be remains of ancient vessels spanning a
period of more than 2000 years.

One of these wrecks, found in 90 feet of water off Cape Gel-
idonya, proved to be the oldest ever found - a Bronze Age wreck
from 1300 B.C. During his preliminary dive, Throckmorton realized
its great importance. He was able to convince several sponge divers,
vwho had planned to dynamite the site and raise the cargo of copper
and bronze to sell for scrap (a common practice even today) to
leave the wreck untouched. He then reported his find to the
University of Pennsylvania's renowned Department of Archaeology.

The following summer a team of 20 speclalists in various as-
pects of underwater archaeology, including Frederic Dumas, who
had previous experience in shipwreck explorations off the French
Riviera, and George Bass, a graduate archaeology student of the
university, joined Throckmorton. The wreck shed new light on
seafaring during the distant Bronze Age and furnished a wealth
of information on early metadlumgy-and trade,

The expedition was a clear-cut success and opened the door
to future underwater archaeology projects in the Mediterranean
and elsewhere. Bass was convinced of the importance of this

fledgling science and decided to make it his life‘’s work. Before

-
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he had gone to Turkey, Bass had consulted many land archaeologists
and found that, on the whole, they felt that underwater archae-
ology could never become an exact science. They cited such
reasons as: "Nothing could be preserved underwater,” or "It is
impossible to make proper plans underwater”™. Some said that it
was not only too dangerous but far too expensive relative to the
amount of data that could be gained.

During the excavation of the Bronze Age wreck, Bass and his
associates had been able to disprove these predictions. They
found that a remarkable portion of the cargo was well preserved
despite having lain underwater for nearly 3300 years. They had
made accurate plans and drawings underwater, and no diving acc-
idents of any kind occurred, although most of the expedition
members had little previous diving experience. To the surprise
of the sceptics, the entire project, including passage of all
involved, cost under $25,000; a modest sum, considerably less
than that spent on many land excavations of the same duration.

Thus the new discipline of underwater archaeology was born
and Dr George Bass rightfully deserves to be called the "Father
of Underwater Archaeology”, which has grown to encompass not only
shipwrecks but submerged building sites as well. Bass 1s still
a moving force in the field as Director of the Institute of
Nautical Archaeology, based in College Station, Texas. His
institute, which 1s affiliated with Texas A and M. Universaty
offers graduate and post-graduate programs in underwater arch-
aeology, the only school in the Western Hemisphere to do so.
Bass and his associates are conducting many of the underwater

archaeological projects currently underway around the world.
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The vast, unfathomed storehouse of sunken ships and cities
offers a unique opportunity to the archaeologist. Underwater
sites are generally less disturbed than those on land. With the
exception of a few sites such as Pompeii, Herculaneum and Thera,
which were entombed in a fiery flood of lava, land sites typically
present stratum after stratum of occupation. One site often spans
thousanda of years and frequently artifacts from one period be-
come mixed in with those of another when the site is disturbed,
making the archaeologist's unravelling of the puzzle more diff-
icult. A sunken ship, however, is often an encapsulated unit.

At the moment when disaster struck time stood still., The vessel
plummeted to the bottom and lies there, perhaps coveredlover with
protective layers of mud, silt or sand, representing a single
unpolluted moment of a bygone era.

The most challenging problem confronting all archaeology is
the accelerating pace at which sites are being destroyed. As
bulldozers scar millions of acres each year and whole valleys are
inundated for reservoirs and recreational lakes, irreplaceable
opportunities to unravel and illuminate the past are lost. It
is common knowledge that man is earth's most destructive force,
but until recently most of his depredations were confined to land.
Now, however, he dredges and fills, floods, pollutes and plunders.
Although scuba divers are responsible for looting and destroying
many underwater sites of archaeological significance, a greater
number are actually ruined by dredging and landfill operations
worldwide.

In fact, this problem is so grave that literally hundreds of
shipwrecks are being lost every year and yet no outcry has been
uttered either by archaeologists or the public.

An example of site destruction has been underway at Cadiz,

[
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off the south coast of Spain Cadiz 1s an important seaport
which has been 1n continuous use since the eighth century B C.
and which contains, beneath its waters, hundreds of sunken ships
of many types, nationalities and historical periods. Under the
auspices of the Archaeological Museum of Cadiz a visual survey
was conducted during 1960-62. Within a three kilometer radius of
the modern port 54 Classical Period shipwrecks and 97 of later
dates were located. During a recent survey of the same area 1t
was discovered that more than two-thifds of these shipwrecks had
been totally oblitereated by dredging operations, which are still
going on today. Most of the dredged material has been used as
landfill and 18 now covered over by newly constructed buildings.

In nearby Portugal the situation 1s equally grave. During the
recent construction of a deep water port at Sines, a port fairst
used by the Carthaginians and later the Romans, dredging operations
completely destroyed at least four Punic shipwrecks and many others
of later periods. Further down the coast at PortimZo, recent
dredging operations destroyed one known Punic and two Roman
shipwrecks and, no doubt, many other shipwrecks were also lost
forever in this port as more than one-third of the port has been
covered over with fill to form the base for a large ship wharf.

In the area of Lisbon, where at least 500 ships are known to
have sunk since the late fifteenth century, the devastation ;;
even worse In a recent interview, the captain of a dredge boat
reported that "rarely a day passes in which some vestiges of an
0ld shipwreck are not seen spewing out of the discharge end of
the dredge pipes”.

On the otherside of the Atlantic the problem 1s equally acute.

Dredging and land fill operations at Cartagena, Colombia, one
of the most important seaports during the Spanish Colonial Period,

have resulted in the destruction of more than fi1fty per cent of
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Cartagena's known shipwreck sites. At Veracruz, Mexico, another
ma jor colonial port, the devastation 1s deplorable. Probably
less than ten per cent of the area's colonial shipwrecks remain,
At Rio de Janeiro, Brasil, land fill was used in constructing an
airport which completely covers the anchorage area used during
the Colonial Period.

Shipvreck sites are not only being erased in protected harbors,
but offshore as well. Dredging operations are conducted in the
process of laying offshore petroleum pipelines, building breakwaters,
gathering landfill and beach replenishment materials, opening new
entrances to ports and rivers and for other reasons. Several
years ago during the dredging of a new channel at Padre Island,
Texas, one of the Spanish shipwrecks from the 1553 fleet which
lay offshore was sucked up in the hungry jaws of the dredge pipe
and spit out on a nearby beach. This has happened over and over
in many other places. T%e nets of fishing boats have inadvertantly
damaged shipwrecks for centuries and will continue to do so in
both shallow and deep water.

On a lesser scale, many sites are also being plundered and
destroyed by divers. The first culprits were commercial salvage
divers. During World War II, when there was a keen demand for
scrap metal, they combed lakes, rivers and the seas and recovered _
for melting down thousands of old cannon, anchors and other
metallic objects from sunken ships as well as modern scrap. In
most cases they were unaware they were making it impossible to
again locate an historical wreck site by removing the only clues
which could be detected with electronic search equipment.

Since the introduction of scuba equipment in the early 1950's

the devastation of sites by souvenir collectors and treasure hunt-
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ers has escalated. Along the French Mediterranean coast sport
divers are reputed to have plundered every old wreck lying above
a depth of 150 feet. The weekend diver who simply picks up a
cannon ball or a bronze spike from a wreck and carries it home

to decorate his living room perhaps has little idea of the harm
he is doing. The very accessibility of maly shallow water sites
makes them vulnerable to the sport diver. If amateur divers
could be enlisted to participate, under professional direction,
in underwater excavation projects certainly many of them would
gain far more reward than they do from random removal of artifacts.
Most divers would rather make a contribution, albeit a small one,
to archaeology than ta pick up an anchor out of context.

Unti1l recently there has been a failure on the part of many
archaeologists to communicate to the general public the significance
of underwater sites and there has been very little effort to
educate and work with the interested public. Those few profession-
al archaeologists who have worked closely with amateurs on exca-
vations, have been pleased with the results, but closer cooper-
ation on a larger scale 1s needed.

One example of such an alliance 1s the excavation of Henry
VIII's "Mary Rose®, the discovery, excavation and raising of
which could not have been accomplished without painstaking
work provided by more than 250 dedicated amateur sport divers,
under the direction of English archaeolcgist, Dr Margaret Rule.
The English, with their traditional appreciation of the amateur
who engages in cultural or scientific activity for pleasure
rather than gain, lead the way in utilizing trained amateurs

During the summer of 1982 a total of 24 shipwreck sites were i
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worked by amateur divers and treasure hunting firms in the
British Isles following strict government guidelines and super-
vised by professional archaeologists.

The future of underwater archaeology hinges, to a great extent,
on closer collaboration between professional archaeologists and
non-academic divers, such as exists in the British Isles. The
motivated amateur should be encouraged to acquire the basic skills
needed for archaeological work through training programs like
those offered at Fort Bovisand in Plymouth, England. The funds
avalilable for training professionals are severely limited, so
the vacuum must be filled by the competent amateur for whom
underwater archaeology is an avocation.

There are fewer than fifty underwater archaeologists in the
world and most of them are self-taught. There are few incentives
to lure young people into the field full time. Until a few years
ago, it was virtually impossible to even earn a degree in under-
water archaeology. Most school-affiliated underwater archaeologists
find themselves limited to a relatively few months of field work
each year because of other academic responsibilities. Few land
archaeologists have shown interest in learning to dive, and yet
it is some of these professionals who categorically state that
underwater excavations, when they should be undertaken at all,
should only be carried out by teams of degreed underwater archaeol-
oglists.

This is an unacceptable position for any scholar to take in
light of the alarming rate at which underwater sites are being
lost forever and the particular urgency to excavate underwater

sites which are threatened by man and nature. As proof of the
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contribution which can be made by the non-professional archaeol-
ogist, one has only to recall that almost every important under-
water site excavated to date was originally discovered by an
amateur. PFurthermore, they have designed and bullt most of
the sophisticated equipment used underwater today. The various
techniques employed in underwater archaeology are relatively
uncomplicated and can be mastered with supervised practice.
Public interest in archaeology has grown, so that the gap
between the trained, paid archaeologist and the educated, dis-
ciplined amateur 18 narrowing. The majority of members of
socieites interested in land archaeology are amateurs, so-
called, because they hold no degree in archaeology. Yet they
undertake more field work, laboratory research and publish more
reports of their findings than do the limited number of profession-
als. In an underwater excavation many nonacademics contribute
specialized skills such as advanced diving techniques, use of
elaborate equipment, surveying, drafting or photography - which
they may have acquired or polished in pursuit of their avocation.
In the United States, the Council of Underwater Archaeology
was founded in 1958; but unfortunately it is little more than a
name, although it has the potential to foster non-professional
contributions to underwater archaeology. Thue far, the Council’s
chief activity has been to organize annual conferences at which
professional underwater archaeologists are invited to present
papers. Amateurs are not encouraged to attend and during a
recent board of directors' meeting one of the directors pro-
posed prohibiting anyone from presenting a paper who had ever

worked with treasure hunters or sport divers. Fortunately, the
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motion was rejected by the board. However, when the above
mentioned member petitioned for assistance in barring a pro-
fessional archaeologist from publishing a paper,concerning

the excavation of a Spanish galleon on which treasure had been
found, in a scholarly journal, the majorityof the board of dir-
ectors offered their support The Council, which could be a
vital force in encouraging public education, training and super-
vised participation in underwater archaeology, has yet to support
a single major underwater excavation.

The British were the first to take the logical step of coor-
dinating the activities of divers and vocational archaeologists,
who had long been in conflict with each other. In 1963 the
Council for Nautical Archaeology was fcrmed in London by repre-
sentatives from institutions such as the British Museum, the
Science Museum, the National Maritime Museum, the Institute of
Archaeology and the National Institute of Oceanography. Since
establishment of this organization great progress has been made.
In 1969 members of the Council were instrumental in forming the
School for Nautical Archaeology at Fort Bovisand where thousands
of sport divers from a variety of countries have been instructed
in the rudiments of underwater archaeology.

As soon as graduates of the School's courses began participating
on underwater projects the incidence of plundered sites in the
British Isles decreased dramatically, even though the ranks of
divers are growing with each year. In almost every case in which

an old wreck 1s located by a sport diver, he reports i1t to the

Committee, which in turn provides technical and financial assistance
for the excavation. Thus far there 1s no comparable body in any

other country.
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British tradition dictates that everyone who is prepared be given
an opportunity to participate and not just a select few. Since
the Council for Nautical Archaelogy was a closed group with few
new members admitted, a group was recently formed named the Nautical
Archaeological Socliety in which both professional and amateur
devotees of underwater archaeology hold membership. The
Society was principally established as a forum for the exchange of
ideas and information relevant to all aspects of underwater archae-
ology among all those who are interested. Until such an organization
is created in the United States and the many other countries with
underwater sites of archaeological significance, there will continue
to be debilitating problems between the professionals and the
amateurs, the end result of which is the regrettadble and un-
necessary loss of so much valuable historical and archaeological
information.

There is a critical need for some kind of international
organization to enlighten governments and the public to the
increasing loss of their underwater heritage and the importance

of underwater archaeology.
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PREPARED STATEMENT OF ANNE G GIESECKE

As the primary staff author of HR 3194 which passed the House in September
1984, and was reintroduced as HR 25 in this Congress and then modified after dis-
cussions with representatives of the sport diving community and introduced as HR
3558, I would hike to submit this testimony in support of the bill

Continuation of the assignment of title to abandoned historic shipwrecks 1s the
sumplest, clearest management system

With title, the expenditure of state funds for the administration of permit sys-
tems, the conservation of materials for the public good and the transfer of title to
certain artifacts would be the most clear Any international claims to abandoned
shipwrecks 1n state waters would be foreclosed

Since the 1950’s, the states have managed historic shipwreck archeological sites as
part of their historic preservation programs and they have applied minimum na-
tional standards since 1966

These minimum national standards prowvide for the definition of what 1s historic
and management procedures that incorporate (1) public participation on decision-
making boards, (2) public hearing processes, and (3) appeals processes

States have planning and management responsibilities that apply to a broad
range of environmental resources and development activities The states receive and
integrate information about resources from a variety of sources in order to make
project decisions and design mitigating measures Historic resources are considered
1n the planning process

Shipwrecks considered as archeological sites are already ehigible for grants avail-
able for historic resources, 14 states provide additional monetary compensation for
shipwreck sites to private sector profit groups

Most shipwrecks are located by fishermen and sport divers and states have
worked with a variety of groups to provide diving opportunities and traiming for
divers Most archeology done now 1s done by universities and volunteer groups
under state programs In 1985, more than 25 groups sponsored more than 50
projects to map and recover shipwrecks

The state’s ability to issue and to deny permits for activities on state lands 1s es-
sential to good management

An after-the-fact case-by-case admiralty approach to each archeological site would
be burdensome to states attempting to manage 1ntensively used areas such as ports
and state parks

State and Federal courts have dealt with conflicts over state permitting and con-
tracting for some time, citizens always have a forum for conflict resolution

There 1s no need to substantively distort the admiralty system, which apples to
ships and cargoes that are in imminent danger, 1n order to accommodate archeolog:-
cal sites, which are already being administered by the states

Of the thousands of shipwreck archeological sites studied, only 4 have had any
commercial value and each of those recovery projects has been a financial loss The
resource base consists primarily of prehistoric canoes, canal boats and steamboats
with mundane cargoes such as cloth and shovels that are sealed in sediments and
are not 1n danger from the elements

Conditioning the state’s authority to own shipwrecks would require the develop-
ment of a costly federal bureaucracy

Currently only 5 sites in Florida state waters and 1 site in Federal waters have
oversight by the Federal court All these sites are being salvaged by M Fischer

If the state’s authority 1s conditioned, 1n any manner, an admimstrator such as
the state Governor, the Secretary of the Interior, or the Secretary of Commerce
must determine that the state law meets the conditions of the Federal law

If the state law 1s found to not meet the conditions of this Act, then (1) the Secre-
tary of the Interior, the Secretary of Commerce, or the Advisory Council on Historic
Preservation could provide a regulatory system to be administered by the state until
a new law 1s passed, or (2) the Secretary of the Interior or the Secretary of Com-
merce could act as a trustee for the state and administer a regulatory system until
he approves a new state law, or (3) the Federal court could make case-by-case deter-
minations concerming hsitoric shipwrecks until state law 1s found to comply with
the Federal law

In conclusion, the United States 1s the only major maritime country in the world
that has treated a historic shipwreck site under an admiralty regume States need
clear authority to control the excavation of state land for many different purposes
from nawvigation, o1l and gas production, to shipwreck recovery

If HR 3558 passes, all states would maintain their existing authorities concern-
1ing historic shipwrecks but the era of expensive litigation including large sums ex-
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pended by 1individuals and the $20 million currently being expended by states in ad-
miralty courts would come to an end The diverse and contradictory court opinions
which threaten the mainstream of admiralty cases by redefining terms such as
marine peril would cease

The populations of the states who know their own interests and their own re-
sources should be allowed to continue to evolve appropriate systems to manage their
shipwrecks The management system for a prehistoric canoe 1n North Dakota need
not be the same as the system for a Spanish galleon 1n Florda or a World War I
fleet 1n Truk Lagoon
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Mr BENNETT [presiding] Thank you very much

Mr Marx At this time I would like to introduce Anne Giesecke

Ms Giesecke I would like to respond to David Horan's state-
ments concerning the preservation of the existing system As I see
it, the preservation of the existing system 1s the State system, and
that the Federal court in attempting to overlay their jurisdiction
on the State system 1s threateming that and that HR 3558 wall
ﬂreserve the State system and allow 1t to continue to function as 1t

as

Continuation of the assignment of the title to——

Mr FisHEr Excuse me Is our chairperson present?

Mr BennNerT Yes, I am chairing

Mr FisHer I want to interrupt

Mr BeNNETT I do not see who 1s speaking

Mr FisHEr On a pomnt of order My name 18 Mr Fisher

Mr BennNetT Yes, I know you

Mr FisHer Because Anne Giesecke 1s a Government employee
who has been harassing me for about 3 years now, and I do not
think she should be allowed to testify on this committee because
she 18 a bureaucrat, you know, and she admaits 1t, and she 1s being
paid by the Government to oppose me and she should not be al-
lowed as a salvor or an archeologist to be talking here today It 1s
rather cruel, you know

Mr BennNerr I am just temporarily filling in while the chairman
18 gone She will be back 1n just a moment But, 1n order to rule on
the matter——

Mr HucHes Will the chairman yield to me?

Mr BeENNETT Yes, I will

Mr HucHes The gentleman misunderstands these proceedings
It 1s for the chair to decide what testimony to hear, not for the wit-
nesses, and for that reason, Mr Chairman, I think the witness 1s
out of order himself The chair 18 the one who decides what test:-
mony to take, and anybody who has any relevant evidence has a
right to testify

Mr BenNETT Mr Hughes has stated it much better than I can
state 1t We are trying to get all information we can on this subject
matter, and there are different points of view Everybody 1s trying
to help our country, and to preserve historic materials, and if we
do not have all sides before us, we won’t have the right answer,
and 80 you can proceed

Ms Giesecke Thank you

I would like to correct the record I am here as a private citizen,
as a sport diver I indeed am a full-time employee, but I am on
leave from my job today I am here only as an individual and as a
person representing the Underwater Society of America and speak-
ing for myself and for that communit

I will not at this time comment on iflr Fisher’s suggestions, but I
would hike to continue the statement concerning the bill

Mr BeENNETT The chairman has now returned, the real chair-
man, and 1t 18 more appropriate that I yield to her at this point I
give up the chair You can have 1t Do you want me to explain
what has happened?

Ms Mikuisk: [presiding] Yes, I would love you to, because I
thought we had two panelists Now we have four panehsts
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Mr BenNETT I think what came up 1is that she was testifying as
to her feelings about the matter, and Mr Fisher felt that it was
appropriate because she had been a Federal employee, still 1s a
Federal employee, and he felt that was inappropriate for her to be
testifying at this point

With the help of Mr Hughes, Mr Hughes really made the state-
ment that the meeting 1s open to all kinds of points of view We
are just trying to find out what 1s best to do on this subject matter
and, therefore, anybody can testify that has made arrangements
before the committee to testify

Mr FisHErR But it 1s 1llegal

Ms Mikurskl No, 1t 1s not 1llegal

Mr FisHER It 1s illegal for her to testify

Ms Migurskl I have given you the opportunity to testify, Mr
Fisher We are trying to get as many views from as many sectors
as possible We wanted to get Mr Marx to testify because he too 1s
a salvor We had Mr Horan testify because he amplified this legal
framework of this conceptual bill that you are offering for the com-
mittee to consider as an alternative

Now, Ms Giesecke, are you here with Mr Marx or were you
1invited as an additional panelhst?

Ms Giesecke I am here accompanying Mr Marx and was clan-
fying the existing structure, the existing State structure that the
bill was designed te maintain, the structure that Mr Marx favors

Ms MikuLskli How about if we just save that for the questions,
because we want to move as expeditiously as we can, and as a pr1-
vate citizen, if you wish to submit additional comments, we would
most welcome them And if you have them with you ncw, the com-
mittee will be hapﬁy to enter them 1nto the testimony

Ms Giesecke Thank you

Ms Mikuisgt Thank you very much

Let’s move to some questions

For you, Mr Fisher, if the legislation as we know 1t were passed,
how would 1t have affected your claim on the ATOCHA”?

Mr FisHer This has no effect on the ATOCHA You see, I won
1n the Supreme Court of the United States and the appellate courts
and a lot of other court sessions, and so I have complete title, right
and interest

Now, 1n central Florida I have another corporation that 18 work-
ing five or six Spamish galleons, and after I won 1n the Federal
court I went to the State of Florida and offered to compromise with
them, and we did We made an agreement wherein we would coop-
erate 100 percent, exchanging archeological data, historical data,
and at the end of each year they make up a wish list of things they
would like to have for their museums, and we discuss 1t for 30 days
and we cause about 20 percent of the artifacts we recover to be do-
nated to the State of Florida for their museums

Ms MiguLsgi Mr Fisher, in order to understand this bill and
also recognizing your entrepreneurial activity, and the enormous fi-
nancial investment that you have spent over a number of years, I
was looking at the ATOCHA as kind of a case example of your ac-
tivity to say that if this bill had been 1n operation would i1t have
helped you? Would 1t have hindered or handicapped you, or would
1t not have made one darn bit of difference?
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Mxl' FisHER Yes, I can answer that using the ATOCHA as an ex-
ample

Ms Mikuisgr That would be most helpful, sir

Mr FisHer When we first went out there, the reason we went
outside the country and outside the State 1s because the existing
Florida laws we have right now made 1t absolutely impossible and
unbearable to work within State waters My men were arrested
and put into jail I also was arrested and put into jail for stealing a
cannon They call that a felony It was my cannon They put red
stickers on our boats They said we could only work 8 hours a day
and a maximum number of 40 hours a week

We are used to going out to sea for weeks on end and 24 hours a
day, and we work when the weather 1s good and not when a bu-
reaucrat wants to go out, and so we had to leave the State

We went outside the country We found the Atoucha after two
long years of searching We found the first signs of 1t, and as soon
as we found gold, then the State sent a man down and forced me to
sign a contract with him, even though 1t was outside the State of
Florida They put a red sticker on my boat, stopped us from work-
1ng, and they started putting these laws 1nto effect again We could
work 8 hours a day

So then I said, well, I have got three boats They said, well then,
you have got to have three State agents, and I said, well, give me
three State agents and they said, we cannot afford 1t We have only
got one So then I had to pay the payroll of the other two State
agents and buy their diving equipment for them and teach them
how to dive and teach them archeology Then they said, well, you
can only work 40 hours a week, so you have got to have six of these
agents and you have got to hire three more guys They got worse
and worse and worse, and finally after 5 years of collecting all the
treasure that we brought in, they never let us have one item We
could not sell anything or borrow against any of our treasures be-
cause the State kept 1t all 1n their possession 1n the name of arche-
ology They said, well, we have to study these items for another
year or two

And so 1t had us all tied up for five years, and finally 1t went to
court, Admiralty Court, and I guess you know the rest of the story
That 1s a good example

Ms MikuLski Thank you very much

Mr Marx, even though I was not present for your testimony, I
reviewed your entire written testimony We welcome, most as-
suredly, your comments I am sure there will be other questions for
both Mr Fisher and for you, Mr Marx, and your advisor

Now I would like to turn the questioning over to Mr Shumway

Mr SamumMway Thank you, Madam Chairman

Mr Fisher, you have supplied to the committee a proposed bill
which would approach this subject in a manner that 18 compatible
with your activity and your interest, and I appreciate that It 1s
going to give us some good food for thought

But I am wondering how would you anticipate that your proposal
would be administered? Would you see 1t being administered
through the court system or would there be set up a Federal
agency to oversee such a proposal or how would 1t be administered
from the Federal Government’s point of view?
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Mr FisuEr Both ways, sir Admiralty law would continue as it
has for 200 years, doing a good job, and 1t requires good archeology
too However, the States and the Federal Government could still be
in the act the way we have been doing the last 3 years with the
State of Florida We work hand 1n glove with the State We have
archeological guidelines, a five-person committee that determines
these guidelines, and then 1n the event that there 1s any hassle or
problem or say that the State says they would like to have certain
artifacts and we think that 1s not too fair or something, well then,
we let the admiralty judge figure 1t out He has got that big gavel
over both of our heads, the State and the salvors, and if the State
thinks we are not doing a good archeological job, they can take it
to thée judge, 1if they wish, and then we would lose our salvage
awar

Mr SHumwAy Could I just follow up on that because my time 1s
limited here Obwviously there would be some expense to the Feder-
al Government to administer a program like that, if 1t 1s a five-
person committee or whatever 1t 1s Would you support using a per-
centage of the salvor’s find as a user fee to support such a pro-
gram

Mr FisuEr No What I propose 1s that it be donated You see,
there 1s no business 1n the United States where the Government
takes a piece of the gross right off the top Free enterprise business
cannot succeed 1f the Government takes a piece of the gross It has
to be donated, and we donate the items to the Government and 1n
return the free enterprise investor gets a tax deduction from his
Federal income tax for having donated this for history and archeol-
ogy, and then everybody 1s happy, and the public 1s served They
have their beautiful museums and educational force, 1n effect, and
the person that invests his hard-earned money and has risked his
capital 1s rewarded by getting a tax deduction

Mr Saumway Thank you

Mr Marx, just one question for you In your testimony you ac-
count for the difficulties you have had, and then you say that when
the States have clear control over the shipwrecks, “We can be cer-
tain that these miserable catastrophies will not take place and
proper archeological standards will be exercised 1n each salvage op-
eration,” and so forth How can we be certain that that 1s going to
be the case?

Under this proposal we are going to have all of the coastal States
each adopting their own regulations, their own plans about how
salvor operations will be conducted How can you be so certain that
they won’t do the same thing that you maintain the Federal Gov-
ernment has done, and that you would have the same kinds of reg-
ulations and laws to deal with or perhaps even worse?

Mr Marx I guess I am just hoping for things to be better than
they were 1n the past

hMg SHuMway But how do you know that we can be certain of
that

Mr Marx I do not know

Mr SHuMwAY You do not know?

Mr Marx No

Mr SHumway Thank you, Madam Chairman

Ms MikuLskr Mr Bennett, do you have any questions?
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Mr BeNNETT I have no questions

Ms MikuLski Mr Saxton

Mr SaxToN Mr Marz, 1n your testimony you indicated that you
had found some archeologically sensitive materials that you were
about to salvage and that you applied to the State for the appropri-
ate permit, 1s that correct?

Mr Marx Yes

Mr SaxToN And while you applied at the State for the appropr-
ate permit, some other activity took place which precluded you
from pursuing what you had found, 1s that correct?

Mr MaRrx Yes Other people put admiralty arrest on the site

Mr SaxtoN What 1s it 1n the system that allowed that to
happen? Did the Federal court system take precedence?

Mr Marx Exactly That 1s what 1s happening right now, and
that 1s why I am fighting to have the bill passed, so that that won’t
happen again

Mr SaxtoN And assuming this bill passes, that would obviously
protect your interests in the future, pursuant to the course that
you chose to follow 1n the past, 1s that right?

Mr Magrx Yes, sir

Mr SaxToN And would 1t also reflect 1n any way upon what has
happened to you 1n your endeavors 1n the past? Would you intend
to make some type of a claim on those treasures which you found?

Mr Marx I think if the bill 1s passed that all these admiralty
arrests and everything are going to be grandfathered 1in, so let’s
Just say I lost out 1n that area I would start i1n new areas again

Mr SaxTroN As far as you are concerned, that 1s by the boards?

Mr Marx Right

Mr FisaeEr Do you want me to answer that same question?

Mr SaxtoN No I want to address a question to Ms Giesecke

Would you explain why you think the present system 1s good and
why 1t works
b Mfg GieseckeE I could do that all day, but I will try to be very

rie

Article IV of the Constitution, amendment 10, insures property
nghts to the States The bill attempts to address matenal, in this
case shipwrecks, that 1s part of State land at this point in time
The States have been managing shipwrecks since the 1950’s No
State has prohibited sport diving Fourteen States offer compensa-
tion to private profit sector groups for the recovery of shipwrecks
States have the ability for multiple-use management, so that
whether there are fishing interests, mineral interests, archeological
Interests, or salvage interests, the State systems have the planning
mechanisms 1n place to take all of those uses into consideration
and make decisions about who 18 going to use which resource at
which time

The States have existing mechamisms for determining what 1s
historic, using the National Register of Historic Places The system
that 18 1n place and 1s functioning seems to be functioning very
well, except where there has been an overlay of the Federal court,
and 1n those cases you have additional expense to both private par-
ties and the States
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Mr Saxton Would you care to comment on Mr Shumway’s
question relative to patchwork of different types of regulations that
one would have to contend with

Ms Giesecke That 15 much the nature of our system There are
many States, many areas where the State laws vary a httle bit
from place to place, and we do manage to live with all of those
minor modifications The minimum national standards that the
States use for historic preservation were established i1n 1966 under
the National Historic Preservation Act, so there 1s some consisten-
cy from State to State at a very mimimal national level

The difference 1n resources from those 1n North Dakota to those
1n Florida to those resources 1n Guam 1s pretty staggering, and the
ability of the States to develop legislation that suits their own pop-
ulation interests and their own resource base has worked most ef-
fectively and most appropriately In places like Michigan, where
you have underwater preserves, where they leave shipwrecks on
the bottom for sport divers to go out and look at, there 1s no col-
lecting 1n the preserves There are areas 1n Lake Michigan where
sport divers can go and collect artifacts off the bottom Spamsh gal-
leons 1n Flonida did not need to be treated the same as prehistoric
canoes 1n Idaho, and the State system allows this kind of flexibil-
ity

As I say, we do have some minimum national standards 1n the
1966 Historic Preservation Act

Mr SaxtoN Do you see any weaknesses 1n the present system
that you feel might be changed?

Ms Giesecke The States have been very conscientious about re-
viewing and modifying their legislation e laws that were passed
in the late 1960’s and early 1970’s are being reviewed States that
do not have specific legislation are developing that legislation, as
interest 1n diving and 1n shipwrecks has grown in the last few
years, so that the changes are being very well done to match the
interests of the populations now and the technology that those pop-
ulations have to access shipwrecks The changes have been very
positive No one prohibits sport diving There 1s a lot of activity
and cooperation with the private sector and compensation to the
private sector 1n States where that 1s appropriate

The archeologists are working well with the State structure, and
the situation seems to be developing 1n a very positive direction

Mr SaxtoN Thank you, Madam Chairman

Ms MikuLskl Thank you, Mr Saxton

Mr Hughes

Mr HucHEs Thank you, Madam Chairman I want to welcome
the panel and congratulate you for convening the hearing It really
has been a very fascinating one

I share Mr Shumway’s concerns On the one hand, I can see the
need for diversity and to have the States manage their own re-
sources within 3 miles, but by the same token, when we talk 1n
terms of a national treasure, 1t seems to me you must have some
degree of umiforrmty What do their countries do, Mr Marx? You
have been 1n Indonesia, recently, how do they deal with their na-
tional treasures?

Mr Marx Just about every country, I think, except 13 out of the
167 countries that exist, have national laws protecting shipwrecks,
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and most countries—there are a few countries that prohibit 1it, like
Greece I think 1s one of them, and Libya, and a few other ones
where there are no excavations of any kind going on In most coun-
tries archaeologists have to work with the salvors or in some coun-
tries, such as France, archaeologists get permission to work on
these wrecks

The average of what 18 awarded to salvors 1s usually about 75
percent to the salvor and 25 percent to the country, but a lot of
countries have the right to take everything of archaeological, his-
torical and folkloric value So sometimes you just end up with a
percentage of the duplicates

You ask me what happens 1n Indonesia I will tell you They take
95 percent of the gold and silver, and of the remaining they classify
everything as general cargo other than gold and silver They take
60 percent and you get 40 percent, but you get to deduct your ex-
penses first

Mr Huchaes Do foreign nationals 1in the countries that you have
dealt with permut those of other nationalities to come 1n and actu-
ally perform salvage operations?

Mr Marx Yes, but each year 1t gets more and more difficult as
people get more nationalistic

Mr HucHes There 1s nothing in our law, 1s there, that would
iieny?a foreign national from coming to worksites within our 3-mile
1mit

Mr Marx No, 1n fact, on the coast of Florida this year we had
Swiss, South Africans, French—I am not sure what other nationali-
ties—working on shipwrecks

Mr Hugues As I understand admiralty law, there 1s nothing
that would prohibit a foreign national from coming in for one of
our national treasures and actually begmning salvage operations
gg;v would we protect ourselves from the efforts of foreign nation-

Mr Marx I would like to have Ms Giesecke answer that She
can answer 1t better than me

Ms Giesecke The way the bill 1s drafted, the section that says
the United States claims title to the shipwrecks One of the pri-
mary purposes for that language 1s for the United States to assert
sovereign prerogative over the shipwrecks imbedded or historical
or mn coral in the territorial waters of the United States So, that
that United States claim would then be an international claim, and
wcl)luld prohibit other countries from claiming wrecks within the 3
miles

Mr Hucues Do you agree with that, Mr Horan?

Mr HoraN No, sir, not at all

Mr Hughues Salvage and admiralty law 1s relatively silent on
the 1ssue I am trying to address As one of the foremost experts,
why don’t you tell me what you think the state of the law 1s?

Mr HoraN The foreign nationals would have the same rights
under this proposed legislation as they do under the present admi-
ralty law The present admiralty law requires that the salvors
would be 1n the position each year of coming up for a distribution
of that year’s salvage, and the present admiralty law allows a
public interest intervenor, whether 1t be the State of Florida or the
Federal Government, to come 1nto such awards
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If, in fact, present distribution selections have not been made by
the State, and have not been acceded to by the salvor from the
standpoint of donating them, once title 1s pronoucned by the court,
then the public interest intervenor 1s invited to come 1n and make
a claim to objects of great historical or archaeological value that
?re needed to complete the State or the Federal Government’s col-
ections

So, 1n fact, 1n the present admiralty law, whether 1t be a foreign
national or a United States citizen doing the salvage, the Federal
courts are 1n the position of awarding right off the top, unless prior
arrangements to donate 1t have been made, which really makes the
salvor toe the line and work out his donations

Unless prior arrangements have been made, they can come 1n
and actually apply to the Federal district court by showing that
there 1s a public interest 1n specific items that are needed for those
collections, and take them right away from the salvor So, 1t 1s the
greatest possible incentive for the salvor to make those donations
prior to coming mnto court, because nobody really knows whether
the court 1s going to award those i1tems or not, and the State has
the burden

Mr HucHes Let me ask you a question Admuiralty law over the
years has not protected historical shipwrecks It has been enlight-
ened courts that have made the decisions over the years, without
guidelines 1n many 1nstances Do you think that 1s a good practice
and procedure as we become more sophisticated with our electronic
devices’ detecting and trying to salvage historic shipwrecks? Do
you think 1t 1s good practice for us to permit the courts to deal on a
case-by-case basis without guidance from the policymakers?

Mr HoranN No, I don’t I think that what we have seen 1s the
pronouncement of what the policy that works can be, and I think
that the provisions of the admiralty law that I refer to should be
codified, because 1n this area of ever-increasing opportunity to go
out and find these resources and everything, we need to control, at
least from the standpoint of basic archaeological guidelines and ev-
erything That 1s why Mr Fisher’s submission 1s so important

If we set basic archaeological guidelines as part of the Federal
law, and the Federal courts are in the position of administering
them, we have an 1mpartial arbiter between the private sector and
the public intervenor, the State of Florida or the Federal Govern-
ment, so that, in fact, when the State comes along and says, You
aren’t doing 1t right, you have got to do better archaeology and
here 1s why, the salvor can say, Hey, listen, that 1s going to cost me
$2 5 milhion I can’t afford to do that

They can then bring that before an impartial arbiter, the Feder-
al district court that has the constitutional jurisdiction over admi-
ralty and maritime matters, and have an impartial arbiter be able
to determine that Otherwise, we have got a bunch of bureaucrats
that are going to be absolutely the law

Mr Hucues Probably one of my biggest frustrations in 11 years
in Congress has been trying to deal with agencies and problems I
have also had many problems with Federal courts There are times
when some of the decisions are not entirely in the public interest,
and that 1s what sometimes happens when they are flying blind

Mr HoraN That 1s correct
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Mr HucHEs I don’t know how long you have been practicing,
but I have been 1n courts for about 25 years, and sometimes the
decisions are rational and sometimes they are not Fortunately,
most of the time they are rational, but there are no guidelines 1n
admiralty law, and that concerns me We are policymakers We
ought to be determining just what the guidelines should be, what
kind of multimedia use we expect, what kind of guidelines we want
to have to preserve national treasures, and we can’t do that, 1t
seems to me, 1n a rational way on a case-by-case basis

Mr HoraN I agree with you entirely

Mr HucHEis I have some problems with the legislation as 1t 1s
presently structured, because 1t deals with up to the 3-mile limit
How about beyond the 3-mile limit? There 1s a host of 1ssues that
we haven’t begun to deal with The problems don’t lie just within
State law The problems lie off our coasts, and throughout the
world So, 1t seems to me that the 1ssues are much broader than we
have framed 1n this legislation

Mr Horan I agree entirely If we can go ahead and have a set
of national standards, where 1t doesn’t make any difference wheth-
er 1t sinks off t